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Cohen  et  al.  v.  Phii^adelphia  Rapid  Transit  Co. 

(Supreme    Court  of  Pennsylvania,   May   9,   1910.) 

[77   Atl.    Rep.   500.] 

Trial— Instmctiona — Effect  of  Evidence. — In  an  action  for  injury 
to  a  woman  while  boarding  a  car,  three  witnesses  whose  credibility 
was  nnimpeached  testified  that  the  signal  to  start  the  car  was  not 
given  by  the  conductor,  but  by  an  unauthorized  passenger  standing 
on  the  back  platform;  the  passenger  himself  being  one  of  the  wit- 
nesses.   To  the  contrary  there  was  only  the  testimony  of  the  wom- 
an's husband,  which  was  weakened  on  cross-examination.    Held,  that 
it  was  the  duty  of  the  judge  to  call  the  jury's  attention  to  the  fact 
that  the  husband's  statement  was  unsupported  and  was  contradicted 
by  three  credible  witnesses,  and  to  caution   them  against  an   arbi- 
trary or  capricious  disregard  of  the  weight  of  evidence  for  defendant. 
Carriers — ^Injuries  to  Passenger — Negligence. — Where  a  passenger 
in  boarding  a  car  is  injured  as  the  result  of  the  starting  of  the  car 
on  a  signal  by  an  unauthorized  passenger,  the  railway  company  is 
not  liable  for  injuries  sustained. 

Appeal  from  Court  of  Common  Pleas,  Philadelphia  County. 

Action  by  Sarah  Cohen,  by  her  husband  and  next  friend, 
Abraham  Cohen,  and  another,  against  the  Philadelphia  Rapid 
Transit  Company.  From  a  judgment  for  plaintiff,  defendant 
appeals.    Reversed  and  remanded. 

Argued  before  Fell,  C,  J.,  and  Mestrezat,  Potter,  Elkin, 
and  MoscHziSKER,  JJ. 

Thomas  Learning  and  Owen  Roberts,  for  appellant. 
WUliam  T,  Connor  and  John  R.  K.  Scott,  for  appellees. 

Potter,  J.  The  plaintiffs  in  this  case  claim  that  Sarah  Cohen 
was  injured  by  the  negligent  starting  of  a  trolley  car  while  she 
was  in  the  act  of  boarding  it.  As  the  case  was  tried  in  the  court 
Wow,  it  turned  upon  the  determination  of  a  single  question  of 
fact:  Who  gave  the  signal  to  start  the  car?  If  it  was  given  by 
the  conductor,  as  claimed  by  plaintiffs,  the  defendant  company 
was  liable  for  the  resulting  damages.  If,  as  appeared  from  the 
evidence  of  the  defendant,  the  signal  was  given  by  a  person  not 
in  its  employ,  and  without  authority,  then  the  defendant  was  not 
^sponsible  for  the  result.  It  appears  from  the  record  that 
John  McCausland  testified  that  he  was  a  passenger  on  the  car 
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in  qusetion  and  was  standing  on  the  rear  platform;  that,  when 
the  car  stopped  at  Sixth  and  Walnut  streets,  three  or  four  men 
got  on,  and  he  pulled  the  bell  and  gave  the  signal  for  the  car 
to  start,  and  then  he  saw  Mrs.  Cohen  and  her  husband  come 
from  the  sidewalk,  or  from  the  back  of  the  car,  and  that  she  at- 
tempted to  get  on  just  about  the  same  time  the  car  was  starting- 
He  said  the  conductor  was  inside  the  car,  where  he  had  been 
collecting  fares,  but  was  then  on  his  way  to  the  rear  platform. 
William  Johnson  testified  that  he  also  was  a  passenger  standing 
on  the  rear  platform,  and  that,  when  the  car  stopped  at  Sixth 
street,  several  persons  got  on,  and  that  Mrs.  Cohen  and  her  hus- 
band came  up  after  them,  and  just  about  the  time  the  bell  was 
pulled  Mrs.  Cohen  got  hold  of  the  car.    He  said  the  bell  was 
pulled  by  a  gentleman  on  the  back  platform,  while  the  conductor 
was  inside  the  car.    The  conductor  also  testified  that  he  did  not 
ring  the  bell  to  start  the  car,  but  that  he  saw  who  rang  it,  and 
that  it  was  Mr.  McCausland. 

Against  this  straightforward  and  positive  testimony  of  these 
three  witnesses,  the  record  shows  that  Abraham  Cohen,  one  of 
the  planitiffs,  testified  in  the  first  place  that  the  conductor  rang 
the  bell,  but  upon  cross-examination  he  said  the  conductor  was 
inside  the  car,  and  in  answer  to  the  question,  "You  don't  know 
who  rang  the  bell,  do  you  ?"  he  said,  "Well,  I  could  not  say  so." 
The  meaning  of  his  reply  is  not  entirely  clear.  The  most  natural 
construction  of  the  statement  is  that  he  meant  he  could  not  say 
who  rang  the  bell ;  and  this  would  be  a  virtual  withdrawal  of  his 
statement  that  the  conductor  gave  the  signal,  and  would  leave  the 
claim  of  the  plaintiffs  without  any  evidence  to  support  it.  But 
it  is  barely  possible  that  he  meant  that  he  could  not  say  that  he 
did  not  know  who  rang  the  bell.  The  doubt  should  have  been 
cleared  up  by  further  questioning.  Were  it  not  for  this  uncer- 
tainty, as  to  the  sense  in  which  his  answer  was  to  be  understood, 
we  would  feel  it  our  duty  to  sustain  the  third  specification  of  er- 
ror, and  reverse  the  judgment  without  a  new  venire,  and  enter 
judgment  for  the  defendant  because  of  the  failure  of  the  plain- 
tiffs to  offer  any  evidence  sufficient  to  sustain  the  burden  of 
proof  which  was  upon  them. 

In  answering  the  fifth  point  for  charge,  the  trial  judge  very 
concisely  said  to  the  jury  that  they  were  to  pass  upon  the  weight 
of  the  evidence,  and  the  interest  of  the  parties.  But  the  answer 
was  evidently  inadequate,  and  the  jury  were  not  sufficiently  im- 
pressed by  the  statement.  The  case  turned  upon  conflicting  tes- 
timony, and  the  circumstances  called  for  careful  explanation  to 
the  jury  of  the  difference  between  interested  and  disinterested 
testimony.  In  the  interest  of  justice,  the  courts  should  have 
called  the  attention  of  the  jury  to  the  fact  that  the  unsupported 
statement  of  the  plaintiff,  Abraham  Cohen,  was  contradicted  by 
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the  testimony  of  three  credible  witnesses,  two  of  whom  at  least 
were  entirely  disinterested.  The  jury  should  have  been  cautioned 
against  an  arbitrary  or  capricious  disregard  of  the  weight  of  the 
evidence  which,  upon  the  point  in  question,  was  so  strongly  in 
favor  of  the  defendant.  We  have  more  fully  discussed  this  ques- 
tion of  inadequate  instructions,  and  cited  some  of  our  cases  bear- 
ing thereon,  in  an  opinion  lately  filed,  in  the  case  of  Davies  v. 
Rapid  Transit  Co.,  228  Pa.  — ,  77  Atl.  450. 

In  the  argument  of  counsel  for  plaintiffs,  much  has  been  said 
about  the  presumption  of  negligence  against  a  carrier  in  case  of 
injury  to  a  passenger.  For  a  discussion  of  the  proper  application 
of  this  rule,  see  the  opinion  of  Mr.  Justice  Brown  in  Cline  v, 
Pittsburg  Rys.  Co.,  226  Pa.  586,  75  Atl.  850 ;  and  also  the  opin- 
ion of  Chief  Justice  Fell  in  Blew  v.  Rapid  Transit  Co.,  227  Pa. 
319,  76  Atl.  17.  There  is  no  occasion  here  to  invoke  any  pre- 
sumption whatever,  for  the  question  at  issue  was  a  plain  ques- 
tion of  fact,  concerning  which  there  was  clear  and  ample  evi- 
dence. Presumptions  are  only  intended  to  supply  the  place  of 
facts,  and,  when  the  facts  appear  from  the  evidence,  presump- 
tions are  never  to  be  relied  upon  as  against  the  facts.  In  the 
present  case,  three  witnesses  whose  credibility  was  unimpeached 
testified  that  the  signal  to  start  the  car  was  given,  not  by  the 
conductor,  but  by  an  unauthorized  passenger  standing  upon  the 
back  platform.  The  man  himself  who  pulled  the  bell  testified  to 
the  fact.  To  offset  this  clear  testimony,  there  was  only  the 
statement  of  one  of  the  plaintiffs  that  the  conductor  rang  the 
bell,  which  statement  upon  cross-examination  was  either  with- 
drawn or  rendered  doubtful  by  his  own  admission.  No  verdict 
should  have  been  permitted  to  stand  upon  such  feeble  testimony 
from  a  witness  so  vitally  interested  in  the  result. 

The  judgment  is  reversed,  and  would  be  here  entered  for  the 
defendant  but  for  the  ambiguity  of  the  answer  of  the  only  wit- 
ness for  the  plaintiffs  who  undertone  to  say  who  rang  the  bell. 

For  that  reason,  a  venire  facias  de  novo  is  awarded. 
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Birmingham  Ry.,  Light  &  Power  Co.  v.  Seaborn. 

(Supreme  Court  of  Alabama,  May  12,  1910.    Rehearing  Denied  June 

30,   1910.) 

[53  So.  Rep.  241.] 

Carriers — Carriage  of  Passengers — Termination  of  Relation.* — The 

duty  of  a  railroad  company  as  a  common  carrier  of  passengers  is 
not  performed  until  it  delivers  its  passenger  at  the  station  to  which 
he  has  paid  his  fare. 

Carriers — Carriage  of  Passengers — Injuries  to  Passenger.* — Where 
a  passenger  is  wrongfully  or  negligently  carried  past  his  destination 

♦For  the  authorities  in  this  series  on  the  subject  of  the  duties  and 
liabilities  of  railroads  with  respect  to  passengers  carried  beyond  their 
destination,  see  note,  10  Am.  &  Eng.  R.  Cas.,  N.  S.,  259,  et  seq.;  note, 
8  Am.  &  Eng.  R.  Cas.,  N.  S.,  522;  note,  8  Am.  &  Eng.  R.  Cas.,  N. 
S.,  378  (liability  for  carrying  child  beyond  destination);  note,  2  Am. 
&  Eng.  R.  Cas.,  N.  S.,  185  (liability,  and  measure  of  damages)  ;* 
note,  10  Am.  &  Eng.  R.  Cas.,  N.  S.,  60  (elements  of  damages);  8 
Am.  &  Eng.  R.  Cas.,  N.  S.,  522  (sleeping  passengers);  Sappington  v. 
Atlanta  &  W.  P.  Co.  (Ga.),  22  R.  R.  R.  846,  45  Am.  &  Eng.  R.  Cas., 
N.  S.,  846  (whether  damages  were  recoverable  for  mental  suffering 
of  passenger  carried  beyond  destination);  Hutchison  v.  Southern 
Ry.  Co.  (N.  Car.),  22  R.  R.  R.  503,  45  Am.  &  Eng.  R.  Cas.,  N.  S., 
503  (punitive  damages  for  carrying  passenger,  against  her  protest, 
beyond  her  destination);  Seaboard  A.  L.  Ry.  v,  Rainey  (Ga.),  16  R. 
R.  R.  655,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  655  (duty  to  awaken  pas- 
senger when  destination  is  reached);  St.  Louis  S.  W.  Ry.  Co.  v. 
Ricketts  (Tex.),  6  R.  R.  R.  467,  28  Am.  &  Eng.  R.  Cas.,  N.  S.,  467 
(liability  for  injury  to  female  passenger  carrier  beyond  destination 
and  thereby  compelled  to  remain  in  cold  and  unlighted  depot);  Kan- 
sas City,  etc.,  R.  Co.  v.  Dalton  (Kan.),  6  R.  R.  R.  187,  29  Am.  & 
Eng.  R.  Cas.,  N.  S.,  187  (mental  suffering  of  passenger  carried  be- 
yond destination  at  night);  Dave  v.  Morgan's,  etc.,  Co.  (La.),  2 
Am.  &  Eng.  R.  Cas.,  N.  S.,  127;  Kentucky  Cent.  R.  Co.  v.  Biddle 
(Ky.),  3  Am.  &  Eng.  R.  Cas.,  N.  S.,  653;  Louisville  &  N.  R.  Co.  v. 
Cayce  (Ky.),  3  Am.  &  Eng.  R.  Cas.,  N.  S.,  656;  Hang  v.  Great  North- 
ern Co.  (N.  Dak.),  12  Am.  &  Eng.  R.  Cas.,  N.  S.,  25  (carrier  liable 
for  death  of  intoxicated  passenger  carried  beyond  station  and  then 
expelled  from  depot);  Central  of  Ga.  Ry.  Co.  v.  Price  (Ga.),  12  Am. 
&  Eng.  R.  Cas.,  N.  S.,  283  (carrier  not  liable  for  injuries  occurring 
at  hotel);  Southern  Ry.  Co.  v.  Bryant  (Ga.),  12  Am.  &  Eng.  R.  Cas., 
N.  S.,  159  (instructions  as  to  damages  for  carrying  passenger  be- 
yond station);  Gage  v.  Illinois  Cent.  R.  Co.  (Miss.),  8  Am.  &  Eng. 
R.  Cas.,  N.  S.,  372;  Georgia,  etc.,  R.  Co.  v.  Cooper  (Ga.),  3  Am.  & 
Eng.  R.  Cas.,  N.  S.,  429  (children);  Central  of  Ga.  Ry.  Co.  v.  Dor- 
sey  (Ga.),  14  Am.  &  Eng.  R.  Cas.,  N.  S.,  212  (duty  of  passenger  fdr 
flag  station  whose  ticket  has  not  been  taken  up  to  notify  conductor); 
McDonald  v.  Boston,  etc.,  R.  Co.,  2  Am.  &  Eng.  R.  Cas.,  N.  S.,  293 
(duty  to  passenger  on  train  moving  past  his  destination);  Fisher  v. 
Paxon  (Pa.),  8  Am.  &  Eng.  R.  Cas.,  N.  S.,  516;  Houston,  etc.,  R. 
Co.  V.  Smith  (Tex.  Civ.  App.),  2  Am.  &  Eng.  R.  Cas.,  N.  S.,  177; 
McKeon  v.  Chicago,  etc.,  Ry.  Co.  (Wis.),  8  Am.  &  Eng.  R.  Cas.,  N. 
S.,  219;  Texas  &  P.  R.  Co.  v.  Alexander  (Tex.  Civ.  App.).  2  Am.  & 
Eng.  R.  Cas.,  N.  S.,  184  (failure  to  awaken  passenger);  Louisville, 
etc.,  R.  Co.  V.  Miles  (Ky.),  6  Am.  &  Eng.  R.  Cas.,  N.  S.,  774  (fail- 
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it  is  the  duty  of  those  in  charge  of  the  train  to  either  back  it  to 
the  station  or  to  notify  the  passenger  how  and  when  to  alight,  warn 
him  of  any  dangers  incident  to  alighting  at  that  point,  and  give  him 
such  assistance  or  instructions  as  may  be  necessary  to  assure  his 
safe  return,  and  if,  without  the  fault  of  the  passenger,  he  is  injured 
in  making  his  way  back  to  the  station  the  company  is  liable. 

Carriers — Carriage  of  Passengers — Injuries  to  Passenger — ^Termi- 
natioa  of  Relation. — Where  the  passenger  has  been  carried  beyond 
his  destination  through  no  wrong  or  negligence  of  the  carrier,  and 
is  safely  landed  at  some  other  station,  the  carrier  is  not  liable  for 
injuries  he  may  sustain  in  attempting  to  return  to  the  proper  station 
unless  they  attempted  to  transport  him  back  and  he  was  negligently 
injured,  and  as  no  duty  rests  on  the  defendant  to  get  him  back  to 
the  station  the  act  of  the  carrier's  servants  in  advising  or  directing 
him  as  to  his  return  would  be  gratuitous  acts  for  which  the  com- 
pany would  not  be  liable. 

Trial  —  Instructions  —  Cure  by  Other  Instruction.  —  In  an  action 
against  a  carrier  for  injuries  to  a  passenger  in  returning  to  her  des- 
tination after  having  been  carried  past  it,  a  charge  that  the  pas- 
senger had  a  cause  of  action  if  she  had  been  negligently  carried  be- 
yond her  destination  "or"  if  she  was  wrongfully  misdirected  after 
she  got  off  was  not  cured  by  an  attempted  correction  authorizing  a 
recovery  on  negligence  growing  out  of  a  misdirection,  and  preter- 
mitting the  fact  that  she  must  have  been  negligently  carried  beyond 
her  destination. 

Trial — ^Instructions — Cure  by  Other  Instructions. — An  oral  charge 
authorizing  a  recovery  against  a  carrier  on  negligence  growing  out 
of  a  misdirection  to  a  passenger  who  has  been  carried  beyond  her 
destination  and  pretermitting  the  fact  that  she  must  have  been  neg- 
ligently carried  beyond  her  destination,  being  a  misstatement  of 
the  law  and  not  merely  a  misleading  statement,  cannot  be  cured  by 
written  charges. 

Witnesses — Cross-Ezamination — Form  of  Question. — In  an  action 
for  injuries  to  a  passenger  by  falling  on  a  trestle  in  returning  to 


ure  to  stop  at  station);  Pence  v.  Louisville  &  N.  R.  Co.  (Ky.),  23 
Am.  &  Eng.  R.  Cas.,  N.  S.,  807  (liability  for  carrying  passenger  be- 
yond station  where  failure  to  notify  conductor  as  to  his  destina- 
tion); Houston,  etc.,  R.  Co.  v.  Smith  (Tex.  Civ.  App.),  2  Am.  & 
Eng.  R.  Cas.,  N.  S.,  177  (liability  for  injuries  resulting  from  carry- 
ing passenger  beyond  his  destination) ;  Airey  v.  Pullman  Palace  Car 
Co.  (La.),  11  Am.  &  Eng.  R.  Cas.,  N.  S.,  836  (liability  of  carrier  for 
failure  of  sleeping  car  employee  to  awaken  passenger  in  time  to 
get  off  at  his  station);  Atchinson  v.  Southern  Ry.  Co.  (Ga.),  23  Am. 
&  Eng.  R.  Cas.,  N.  S.,  651  (right  to  recover  for  failure  to  stop  train 
at  station  where  passenger  relied  on  statement  of  ticket  agent). 

For  the  authorities  in  this  series  on  the  subject  of  the  duty  to 
''-'arn,  inform,  and  instinct  passengers,  see  last  foot-note  of  Feil  t/. 
West  Jersey  &  S.  R.  Co.  (N.  J.),  34  R.  R.  R.  422.  57  Am.  &  Eng. 
^-  Cas.,  N.  S.,  422;  last  foot-note  of  Farrington  v,  Boston  Elev.  Ry. 
Co.  (Mass.),  34  R.  R.  R.  229,  57  Am.  &  Eng.  R.  Cas.,  N.  S.,  229. 
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her  destination  after  having  been  carried  past  it,  the  exclusion  of  a 
question  to  a  witness,  "What  trestle  was  there  at  the  time  your  wife 
claims  to  have  been  hurt,"  was  not  error. 

Carriers — Injuries  to  Passenger — Admissibility  of  Evidence.! — In 
an  action  for  injuries  to  a  passenger  in  returning  to  her  destination 
after  having  been  carried  past  it,  evidence  of  the  custom  as  to  what 
was  done  with  passengers  carried  beyond  their  destination  was  not 
admissible,  especially  where  there  was  no  evidence  that  the  passen- 
ger was  informed  of  the  custom  or  that  the  carrier  offered  to  con- 
form therewith. 

Witnesses  —  Examination  —  Refreshing  Memory. — A  witness  may- 
be permitted  to  consult  memoranda  to  refresh  his  memory  when 
after  doing  so  his  memory  is  refreshed  so  that  he  can  testify  as 
matter  of  independent  recollection  to  the  facts,  or  that  at  or  about 
the  time  the  memoranda  were  made  he  knew  the  contents  and  that 
they  were  true. 

Trial  —  Instructions  —  Invading  Province  of  Jury. — Charges  that 
positive  evidence  is  entitled  to  more  weight  than  negative  evidence 
and  defining  positive  and  negative  evidence  are  improper,  as  invad- 
ing the  province  of  the  jury  and  as  calculated  to  mislead. 

Trial — Instructions — Invading  Province  of  Jury. — In  an  action  for 
injuries  to  a  passenger  in  returning  to  her  destination  after  having: 
been  carried  past  it,  a  charge  that  if  the  jury  believed  the  evidence 
they  could  not  find  for  plaintiff  was  properly  refused  as  invading^ 
the  province  of  the  jury.     ^ 

Appeal  from  City  Court  of  Birmingham;  C.  W.  Ferguson, 
Judge. 

Action  by  Isa  A.  Seaborn  against  the  Birmingham  Railway, 
Light  &  Power  Company.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.     Reversed  and  remanded. 

Plaintiff  was  a  passenger  on  defendant's  cars,  and  alleges  that 
as  a  proximate  consequence  of  the  negligence  on  part  of  the 
defendant  in  transporting  her  she  was  injured.  The  specific 
negligence  alleged  was  that  plaintiff  desired  to  alight  from  the 
car  at  a  station  called  West  Highlands  on  defendant's  car  line, 
and  that  the  defendant  negligently  carried  her  and  some  others 
with  her  some  distance  beyond  this  stopping  place,  whereupon 
the  conductor  told  her  that  it  was  a  short  and  easy  walk  back  to 
the  station,  and  that  while  making  the  attempt  to  get  back  to 
the  station  plaintiff  had  to  cross  a  track,  and  fell  on  the  trestle 
and  received  certain  injuries.  The  defendant  denied  the  hap- 
pening, and  also  set  up  contributory  negligence  on  part  of  the 
plaintiff  in  attempting  to  walk  said  trestle. 

The    following    charges    are    referred    to    as    being    given 

tSee  extensive  note,  18  R.  R.  R.  321,  41  Am.  &  Eng.  R.  Cas.,  N. 
S.,  321. 
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for  the  plaintiff:  "(4)  I  charge  you  that  positive  evidence  of 
the  fact,  if  from  a  reliable  and  trustworthy  source,  is  more  con- 
vincing and  entitled  to  more  weight  than  negative  testimony  from 
a  source  equally  as  reliable.  (5)  I  charge  you  that  evidence  is 
positive  when  a  witness  states  that  an  event  did  or  did  not  occur, 
and  it  is  negative  when  a  witness  says  that  he  did  not  see  or 
hear  a  certain  thing ;  and  when  there  is  both  positive  and  nega- 
tive evidence  of  a  particular  matter  in  dispute,  and  the  witnesses 
are  of  equal  credibility,  the  positive  testimony  is  entitled  to  the 
greater  weight,  if  both  parties  have  equal  opportunities  to  know 
the  fact." 

The  following  charge  was  refused  to  the  defendant:  "(8) 
If  you  believe  the  evidence  in  this  case,  you  cannot  find  for  the 
plaintiff." 

Tillman,  Bradley  &  Morrow  and  L.  C,  Leadbeater,  for  ap- 
pellant. 
Allen  &  Bell,  for  appellee. 

Anderson,  J.  The  duty  of  a  railroad  company,  as  a  common 
carrier  of  passengers,  is  not  performed  until  it  delivers  its  pas- 
senger in  proper  condition  at  the  station  to  which  he  has  paid 
his  fare;  and  where  a  passenger  on  a  railroad  train  is  carried 
past  his  point  of  destination,  it  is  the  duty  of  those  in  charge 
of  the  train  to  either  back  the  same  to  the  station,  or  to  notify 
the  passenger  how  and  when  to  alight,  warn  him  of  any  dangers 
incident  to  alighting  at  that  point,  and  give  him  such  assistance 
or  instructions  as  may  be  necessary  to  assure  his  safe  return  to 
the  station;  and  if,  without  the  fault  of  the  passenger,  he  is 
injured  in  making  his  way  back  to  the  station,  the  company  is 
liable  therefor.  Hutchinson  on  Carriers,  §  1126  (3d  Ed.)  and 
note;  New  York  R.  R.  v,  Doane,  115  Ind.  435,  17  N.  E.  913, 
1  L.  R  A.  157,  7  Am.  St.  Rep.  451 ;  Adams  v.  R.  R.  Co.,  100 
Mo.  555,  12  S.  W.  637,  13  S.  W.  509.  This  liability  only  arises, 
however,  when  the  passenger  has  been  wrongfully  or  negligently 
carried  beyond  his  destination.  If  he  has  been  carried  beyond 
his  destination,  through  no  wrong  or  neglect  of  the  servants  of 
the  company,  and  is  safely  landed  at  some  other  station,  the 
company  is  not  liable  for  any  injuries  he  may  sustain  in  attempt- 
ing to  return  to  the  proper  station,  unless,  of  course,  they  at- 
tempted to  transport  him  back  and  he  was  negligently  injured. 
And  as  no  duty  would  rest  upon  the  defendant  to  get  him  back 
to  the  station,  beyond  which  he  had  been  carried,  through  no 
negligence  of  the  carrier,  the  act  of  its  servants  in  advising  or 
<iirectmg  him  as  to  his  return  would  be  gratuitous  and  for 
which  the  company  would  not  be  liable. 

The  gravamen  of  the  present  action,  therefore,  must  be  pred- 
icated upon  the  negligent  taking  of  the  plaintiff  beyond  her 
destination,  and  the  misdirection  by  the  defendant's  servants  or 
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agents  as  to  a  return,  and  not  upon  a  mere  misdirection,  not 
preceded  by  negligently  carrying  her  beyond  her  station.  The 
oral  charge  of  the  court,  excepted  to  by  the  appellant,  both  be- 
fore and  after  correction,  in  effect,  instructed  that  the  plaintiff 
had  a  cause  of  action  for  a  negligent  misdirection  and  preter- 
mitted hypothesizing  the  fact,  that  she  had  been  negligently 
carried  beyond  her  destination.  It  was  in  the  alternative  and 
held  the  defendant  liable  if  plaintiff  was  negligently  carried 
beyond  her  station  "or"  if  the  plaintiff  was  wrongfully  mis- 
directed after  she  got  off.  The  attempted  correction  did  not 
cure  the  defect,  as  it  authorized  a  recovery  upon  negligence 
growing  out  of  a  misdirection  and  pretermitted  the  fact  that 
she  must  have  been  negligently  carried  beyond  her  destination. 
This  being  a  misstatement  of  the  law,  the  error  was  not  a  mere 
misleading  statement,  which  could  be  explained  by  written 
charges,  and  the  cases  of  Rutledge  v.  Rowland,  161  Ala.  114,  49 
South.  463,  and  Birmingham  R.  R.  v,  Jung,  161  Ala.  461,  49 
South.  434,  do  not  apply.  The  charge  in  those  cases  merely 
had  misleading  tendencies,  which  it  was  held  could  have  been 
explained  by  written  charges.  It  would  be  a  very  unsafe  rule 
to  establish  that,  if  the  trial  court  charges  the  law  incorrectly, 
but  gives  a  written  charge  contradicting  the  oral  one,  that  the 
error  would  be  cured.  The  jury  would  be  at  sea  and  would  not 
know  which  to  follow,  and  experience  teaches  that  they  are  more 
apt  to  heed  what  the  court  tells  them  than  the  instructions  on 
the  slips  given  them.  This  court  has  often  held  that,  if  a  written 
charge  is  improperly  refused,  the  fact  that  it  is  covered  in  the 
oral  charge  will  not  cure  the  error.  Snyder  v.  State,  145  Ala. 
36,  40  South.  978;  Orr  v.  State,  117  Ala.  69,  23  South.  696. 
Nor  can  an  incorrect  oral  charge  be  corrected  by  the  giving  of  a 
written  charge  which  contradicts  it,  as  the  jury  would  not  know 
which  to  heed  or  follow. 

The  evident  purpose  of  attempting  to  show  that  plaintiff  knew 
how  often  the  cars  ran  was  to  fasten  negligence  upon  her  by 
not  waiting  to  take  a  car  back,  instead  of  attempting  to  return 
on  foot,  and  which  was  foreign  to  the  pleas  of  contributory 
negligence.  Moreover,  the  witness  testified  that  she  did  not 
know  whether  or  not  another  car  would  be  coming  back  from 
Ensley  that  night. 

The  question  to  R.  L.  Seaborn,  "What  trestle  was  there  at 
the  time  your  wife  claims  to  have  been  hurt?"  is  so  framed  as 
to  not  put  the  trial  court  in  error  for  sustaining  the  objection  to 
same. 

The  custom  as  to  what  was  done  with  passengers  carried  be- 
yond their  destination  was  not  admissible,  especially  not  in  the 
case  at  bar,  as  there  was  no  evidence  that  the  plaintiff  was  in- 
formed of  the  custom  or  of  an  offer  to  conform  therewith  by 
the  defendant's  servants  in  this  instance. 
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The  true  rule    as    to   the  right  of  a  witness  to  refresh  his 
memory  by  consulting   a  memorandum,  and  when  the  memo- 
randum is  and  is  not  admissible,  is  laid  down  in  the.  case  of 
Adclen  v.  Hickman,  63  Ala.  498,  35  Am.  Rep.  54,  and  from 
which  we  quote:     "The  law  recognizes  the  right  of  a  witness 
to  consult  memoranda  in  aid  of  his  recollection,  under  two  con- 
ditions:   First,  when,  after  examining  a  memorandum  made  by 
himself,  or  known  and  recognized  by  him  as  stating  the  facts 
truly,  his  memory  is  thereby  so  refreshed  that  he  can  testify,  as 
matter  of  independent  recollection,  to  facts  pertinent  to  the  issue. 
In  cases  of  this  class,  the  witness  testifies  to  what  he  asserts  are 
facts  within  his  own  knowledge;   and  the  only  distinguishing 
difference  between  testimony  thus  given,  and  ordinary  evidence 
of  facts,  is  that  the  witness,  by  invoking  the  assistance  of  the 
memorandum,  admits  that,  without  such  assistance,  his  recollec- 
tion of  the  transaction  he  testifies  to  had  become  more  or  less 
obscured.     In  the  cases  falling  within  this  class,  the  memoran- 
dum is  not  thereby  made  evidence  in  the  cause,  and  its  contents 
are  not  made  known  to  the  jury,  unless  opposing  counsel  call 
out  the  same  on  cross-examination.     This  he  may  do,  for  the 
purpose  of  testing  its  sufficiency  to  revive  a  faded  or  fading 
recollection,  if  for  no  other     reason.     In  the  second  class  are 
embraced  cases  in  which  the  witness,  after  examining  the  memo- 
randum, cannot  testify  to  an  existing  knowledge  of  the   fact, 
independent  of  the  memorandum ;  in  other  words,  cases  in  which 
the  memorandum  fails  to  refresh  and  revive  the  recollection, 
and  thus  constitute  its  present  knowledge.     If  the  evidence  of 
knowledge   proceed   no   further   than   this,   neither   the   memo- 
randum, nor  the  testimony  of  the  witness,  can  go  before  the 
jury.    If,  however,  the  witness  go  further,  and  testify  that,  at 
or  about  the  time  the  memorandum  was  made,  he  knew  its 
contents,  and  knew  them  to  be  true,  this  legalizes  and  lets  in 
both  the  testimony  of  the  witness  and  the  memorandum.    The 
two  are  the  equivalent  of  a  present,  positive  statement  of  the 
witness,  affirming  the  truth  of  the  contents  of  the  memorandum." 
1  Greenl.  Ev.  §§  436,  437;  Bondurant  v.  Bank,  7  Ala.  830. 

The  foregoing  rule  has  been  subsequently  approved  in  the 
cases  of  Home  Insurance  Co.  V.  Adler,  71  Ala.  527,  and  Snod- 
grass  V.  Caldwell,  90  Ala.  323,  7  South.  834.  Applying  the  rule 
to  the  testimony  of  Kendricks,  who  made  the  entries  in  the  trip 
sheet  and  knew  that  they  were  correct  at  the  time,  but  could  not 
testify  independent  of  the  trip  sheets,  his  testimony  in  connec- 
tion with  the  trip  sheets  should  have  let  it  in  as  evidence.  The 
same  rule  should  be  applied  as  to  testimony  and  trip  sheets  of 
other  conductors,  upon  the  next  trial. 

Charges  4  and  5  given  at  the  request  of  the  plaintiff  could  have 
well  been  refused.  If  not  otherwise  bad,  they  invade  the  prov- 
ince of  the  jury  and  are  calculated  to  mislead. 
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Charge  8,  requested  by  the  defendant,  was  properly  refused. 
It  invaded  the  province  of  the  jury. 

For  the  errors  heretofore  suggested,  the  judgment  of  the  city 
court  is  reversed  and  the  cause  is  remanded. 

Reversed  and  remanded. 

DowDELL,  C.  J.,  and  Simpson  and  Sayre,  JJ.,  concur. 


Reimard  et  ux.  v.  Bloomsburg  &  S.  R.  Co. 

(Supreme  Court  of  Pennsylvania,   May  24,  1910.) 

[77   Atl.    Rep.    560.] 

Carriers  —  Carrying  Passengers  Past  Destination  —  Negligence — 
Proximate  Cause.* — A  carrier  negligently  carried  a  woman  passen- 
ger beyond  her  station  and  compelled  her  to  alight  at  the  next  sta- 
tion in  a  dark  night  and  drizzling  rain  with  two  children  and  a  large 
basket,  and  she  could  not  reach  the  highway  leading  back  to  her 
destination  because  of  the  mud  and  walked  along  the  tracks  pointed 
out  to  her  to  be  the  best  way  to  go  and  fell  and  was  injured.  Held, 
that  the  company  was  liable  for  the  injuries  sustained,  as  it  ought 
reasonably  to  have  anticipated  that  she  would  walk  back  on  the 
track,  so  that  its  negligence  was  the  proximate  cause  of  the  injury. 

Appeal  from  Court  of  Common  Pleas,  Columbia  County. 

Action  by  Howard  R.  Reimard  and  wife  against  the  Blooms- 
burg &  Sullivan  Railroad  Company.  Judgment  for  plaintiffs, 
and  defendant  appeals.     Affirmed. 

Trespass  to  recover  damages  for  personal  injuries.  Plain- 
tiff had  her  knee  injured  by  tripping  and  falling  while  walking 
on  a  railroad  track.  The  circumstances  preceding  the  accident 
appear  in  the  opinion  of  the  Supreme  Court.  Verdict  and 
judgment  for  Cora  A.  Reimard  for  $2,000  and  for  Howard  A. 
Reimard  for  $500.     Defendant  appealed. 

Argued  before  Fell^  C.  J.,  and  Brown,  Mestrezat,  Potter, 
and  Elkin,  JJ. 

John  G.  Harman  and  L.  £.  Waller,  for  appellant. 
A.  IV,  Duy  and  Fred  Ikeler,  for  appellees. 

Brown,  J.  The  main  contention  of  the  appellant  is  that  the 
negligence  of  the  passenger  after  leaving  its  train  is  a  bar  to 
recovery  for  the  injuries  she  sustained.  A  mere  recital  of  the 
facts  testified  to  by  her  and  other  witnesses  will  be  a  sufficient 
vindication  of   the  correctness  of  the  judgment  of  the  court 

*Sce  first  foot-note  of  preceding  case. 
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beJow  thai  it  was   for   the  jury  to  determine  whether  her  own 
iiQ;%ence  had  been  a  contributing  cause  of  her  injuries. 

Cora  A.  Reimard    and   her  two  children,  aged  six  and  eight 
years,  respectively,   boarded  a  train  of  the  defendant  between 
6  and  7  o'clock  on  the  evening  of  November  23,  1907,  at  Main 
street,  in  the  town    of    Bloomsburg.     That  street,  at  its  inter- 
section with  the  railroad,  was  a  stopping  place  for  trains ;  but 
the  company  did   not   have  a  ticket  office  at  that  point,  and  a 
hrakenum,  acting   as    conductor,  called  upon  Mrs.  Reimard  for 
the  fares  shortly  after  the  train  started.     She  told  him  she  wished 
to  go  to  Sugarloaf  Crossing,  which  had  formerly  been  a  regular 
station  on  the  railroad,  but  about  four  years  before  had  been 
discontinued  as  a  regular  stopping  place  for  trains,  and,  under 
a  certain  rule  or  custom,  the  company  would  allow  a  passenger^ 
to  al^ht  there  only  upon  the  payment  of  a  fare  and  a  half  to 
Laubach*s  Station,  about  a  mile  further  north.     Upon  notifying 
lh<  acting  conductor  that  she  wished  to  get  off  at  Sugarloaf 
Crossing,  he  replied,  "All  right,"  and  took  out  of  the  dollar  bill 
l\ttit  she  gave  him  two  fares  to  Laubach's  Station — one  for  her  at 
full  rate  and  the  other  for  the  older  child  at  half.     He  handed 
her  the  change  and  gave  her  two  receipt  slips.     As  the  train  ap- 
proached Sugarloaf  Crossing,  Mrs.   Reimard,   not  hearing  the 
usual  signal  to  stop,  and  fearing  that  it  would  not  stop,  asked  a 
passenger  to  notify  the  conductor  not  to  carry  her  beyond  that 
station.    The  passenger  did  so,  but  the  reply  of  the  conductor 
was  that  it  was  too  late,  and  the  train  did  not  stop  until  it  reached 
Laubach's  Station.     When  it  arrived  there  a  man  in  working 
dothes,  evidently  an  employee  of  the  defendant  company,  called 
out  "Laubach's  Station,"  and  pushed  the  two  children  from  the 
train  down  onto  a  switch  or  siding  next  to  the  track.     Mrs. 
Reimard  protested  against  getting  off  and  said  she  would  not 
do  so  until  she  could  see  Mr.  Scott,  the  conductor.     He  appeared, 
and  the  following  took  place  between  them,  according  to  her 
testimony:     "I  would  not  get  off,   and  a  man  called   to  Mr. 
Scott,  and  Mr.  Scott  came  out.     Q.     And  who  was  Mr.  Scott? 
A.    The    conductor.    Q.     Of    the    train?    A.     Yes,    sir.    Q. 
What  did  you  say  to  Mr.  Scott?    A.      I  said,  'Oh,  you  should 
have  left  me  off  at  Sugarloaf.'     He  said :   'I  can't  help  it.     You 
will  have  to  get  off  here.'     Q.     What  did  you  say  to  him?    A 
'Oh,  how  in  the  world  will  I   ever  get  back   from  here?'     Q. 
What  did  you  say  to  him  as  protesting  about  getting  off?    A. 
'I  don't  want  to  get  off  here.     I  don't  want  off  here.'     He  said  : 
*I  can't  help  it.     You  will  have  to  get  off  here.'     Q.     Where 
were  the  children  during  this  talk  with  Mr.  Scott?     A.     Down 
on  the  outside  of  the  train.     Q.     And  what  did  you  do  then 
when  Mr.    Scott  told  you  you  would  have  to  get  off?    A.     I 
started  to    get   off."     The   night   was   dark,   and   there   was   a. 
drizzling  rain.     The  station  building  at  Laubach's  was  a  small 


12         Vol  38  R  R  R— Vol  61  Am  &  Eng  R  Cas  N  S 

Reimard  et  ux.  v.  Bloomsburg  &  S.  R.  Co 

frame  structure  fronting  on  the  track,  without  Hght  or  heat, 
and  was  used  at  times  by  tramps  as  a  lodging  place.  The  high- 
way, which  the  defendant  company  insists  Mrs.  Reimard  ought 
to  have  followed  in  trying  to  make  her  way  back  to  her  father's 
home,  was  about  130  feet  from  the  station,  and  on  the  night  of 
the  accident  the  only  way  to  reach  it  was  through  an  opening 
between  the  north  side  of  the  station  and  a  pile  of  railroad  ties 
and  lumber  which  extended  along  the  railroad  track  200  oi  300 
feet  to  a  height  of  eight  or  ten  feet.  On  the  south  side  of  the 
station  there  was  no  opening,  for  another  pile  of  lumber  extended 
from  it,  10  or  12  feet  in  height,  for  a  distance  of  over  200  feet. 
The  opening  on  the  north  side  of  the  station  leading  to  the  high- 
way led  to  it  through  water  and  mud  ankle  deep.  Though  Mrs. 
•Reimard  admitted  that  she  had  often  visited  in  that  neighbor- 
hood and  was  familiar  in  a  general  way  with  the  highway  lead- 
ing past  Laubach's  Station  to  Sugarloaf  Crossing,  she  had  been 
at  the  former  station  only  three  or  four  times  in  her  life.  She 
had  not  been  there  for  three  or  four  years  prior  to  the  accident, 
and  never  in  the  nighttime.  In  the  situation  in  which  she  found 
herself,  placed  there  by  the  defendant  company — in  the  dark 
night  and  drizzling  rain,  carrying  on  her  arm  a  large,  well-filled 
basket,  with  one  of  her  children  suffering  from  sore  eyes  and 
both  crying — not  knowing  what  to  do  nor  where  to  turn,  she 
cried  out:  "What  will  we  do?  Oh,  how  in  the  world  will  I 
get  out  of  here  ?"  In  answer  to  this  a  bystander  asked  her  where 
she  wished  to  go,  and,  having  told  him,  she  was  directed  to  go 
down  the  railroad,  as  it  was  her  best  way  out,  because,  if  she 
started  towards  the  highway,  she  and  her  children  would  get 
into  mud  over  the  tops  of  their  shoes. 

Under  the  foregoing  state  of  facts,  fully  supported  by  the 
testimony,  it  would  have  been  a  strange  jury  that  would  have 
failed  to  find  the  defendant  guilty  of  negligence,  and  the  natural 
finding  was  that  the  woman,  placed  in  a  position  of  difficulty  and 
great  embarrassment  by  the  act  of  the  defendant,  was  not  guilty 
of  contributory  negligence,  for  the  rule  is  tliat,  having  been 
placed  in  such  a  situation  by  the  act  of  the  defendant,  she  was 
not  bound  to  use  the  very  best  judgment  and  was  in  no  fault  if 
she  acted  in  good  faith  and  with  reasonable  prudence.  Pennsyl- 
vania Railroad  Company  v.  Werner,  89  Pa.  59;  M  alone  v,  Pitts- 
burg &  Lake  Erie  Railroad  Company,  152  Pa,  390,  25  Atl.  638; 
Ham  V,  Delaware  &  Hudson  Canal  Company,  155  Pa.  548,  26 
Atl.  757,  20  L.  R.  A.  682. 

A  second  contention  of  the  appellant  is  that,  under  the  un- 
disputed facts  in  the  case,  the  court  should  have  charged  the 
]Viry  that  the  negligence  oi  the  defendant,  of  which  the  plain- 
tiffs complain,  was  not  the  proximate  cause  of  the  injuries 
sustained.    The  undoubted  rule  as  to  proximate  cause  is  that  the 
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mjury  must  be  the  natural  and  probable  consequence  of  the 
i^igence  charged — such  a  consequence  as,  under  the  surround- 
ing circumstances  of  the  case,  might  and  ought  to  have  been 
foreseen  by  the  wrongdoer  as  likely  to  follow  from  his  act. 
Township  of  West  Mahanoy  v.  Watson,  112  Pa.  574,  3  Atl.  866, 
56  Am.  Rep.  336.  The  circumstances  surrounding  Mrs.  Reimard 
when  she  was  practically  put  off  the  train  are  presumed  by  the 
law  to  have  been  known  to  the  defendant  company,  and,  if  so, 
it  cannot  be  heard  to  say,  as  a  matter  of  law,  that  it  ought  not 
to  have  reasonably  anticipated  that  she  would  do  just  what  she 
did.  On  the  contrary,  every  juror  in  the  case  might  have  found, 
and  did  find,  that  what  she  did  was  what  he  would  have  done 
under  the  circumstances,  and,  therefore,  the  consequences  to  her 
in  doing  what  she  did  as  the  result  of  the  defendant's  negligence 
are  chargeable  to  it  as  the  direct  cause  of  them. 

The  thirteenth,  and  last,  assignment  complains  of  the  failure 
of  the  court  to  adequately  comment  upon  the  evidence  of  the 
plaintiff's  poor  physical  condition  or  state  of  health  prior  to  the 
all^d  injury,  especially  that  relating  to  the  knee  alleged -to  have 
been  mjured  by  the  defendant's  negligence.  The  court  did  direct 
the  attention  of  the  jury  to  the  contention  of  the  appellant  that 
the  alleged  permanent  injury  to  Mrs.  Reimard's  left  knee  or  leg 
was  due  to  the  open,  running  sore  existing  prior  to  the  time  of 
the  alleged  injury,  and,  if  the  defendant  thought  that  more 
specific  instructions  ought  to  have  been  given  as  to  this,  it  was 
its  duty  to  ask  for  them. 

No  one  of  the  assignments  of  error  can  be  sustained,  and  the 
judgment  is  affirmed. 
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(Court  of  Appeals  of  Maryland,  Feb.  4,  1910.) 

[77  Atl.  Rep.  278.] 

Carriers — Injuries  to  Passengers — ^Assault  by  Employee.* — ^A  ca>r- 
rier  is  not  liable  for  an  assault  on  a  passenger  by  an  agent  or  em- 
ployee, unless  the  assault  was  committed  while  the  agent  or  em- 
ployee was  acting  within  the  scope  of  his  employment. 

Carriers — False    Imprisonnactat — Carriage    of    Passengers — Assault 
on  Passengers — Instructions.t — In  an  action  against  a  carrier  for  as- 
sault and  battery,  and  false  arrest  and  imprisonment,  in  which  there 
was   evidence  tending  to  prove   that  plaintiff  while  on   defendant's 
station  grounds  for  the  purpose  of  taking  passage  on  a  train  was  as- 
saulted and  arrested  by  defendant's  night  officer,  an  instruction  that 
if  plaintiff  was  on  one  of  the  approaches  to  defendant's  station,  with 
the  intention  of  taking  passage  on  one  of  defendant's  trains,  he  was 
then  a  passenger,  and  defendant  was  bound  to  exercise  all  reason- 
able care  to  protect  him  from  insult,  injury,  and  abuse,  and  if  plain- 
tiff, while  behaving  in  an  orderly  manner,  was,  without  reasonable 
cause,  assaulted  and  imprisoned  by  defendant's  officer,  acting  within 
the   scope  of  his  employment,   the  verdict   should   be  for  plaintiffs, 
was  proper. 

Carriers — False  Imprisonment — Carriage  of  Passengers — Arrest 
and  Imprisonment — Damages. — In  an  action  against  a  carrier  by  a 
passenger  for  assault  and  battery,  and  false  arrest  and  imprisonment* 
an  instruction  that  if  the  jury  find  for  plaintiff  they  should  take  into 
consideration  in  assessing  damages  the  nature  of  the  force  applied 
to  plaintiff,  his  sense  of  indignity  and  humiliation,  and  award  him 
such  sum  as,  under  all  circumstances  of  the  case,  the  jury  may  deem 
a  fair  and  reasonable  compensation  therefor,  correctly  states  the 
measure  of  damages. 

False  Imprisonment — Instructions. — While  plaintiff  and  a  compan- 
ion were  on  ground  in  the  control  of  defendant  carrier,  and  were 


♦See  foot-note  of  Rand  v,  Butte  Elec.  Ry.  Co.  (Mont.),  35  R.  R. 
R.  480,  58  Am.  &  Eng.  R.  Cas.,  N.  S.,  480;  last  head-note  of  Goodwia 
V.  Cincinnati  Traction  Co.  (C.  C.  A.),  35  R.  R.  R.  477,  58  Am.  &  Eng. 
R.  Cas.,  N.  S.,  477;  Arnold  v.  Atchison,  etc.,  Ry.  Co.  (Kan.),  33  R.  R. 
R.  438,  57  Am.  &  Eng.  R.  Cas.,  N.  S.,  438;  second  foot-note  of  Phila- 
delphia, etc.,  R.  Co.  V,  Green  (Md.),  34  R.  R.  R.  414,  57  Am.  &  Eng. 
R.  Cas.,  N.  S.,  414;  foot-note  of  Birmingham,  etc.,  Co.  v.  Parker  (Ala.), 
34  R.  R.  R.  215,  57  Am.  &  Eng.  R.  Cas.,  N.  S.,  215;  first  head-note  of 
Yazoo  &  M.  V.  R.  Co.  v,  Shelby  (Miss.),  34  R.  R.  R.  54,  57  Am.  & 
Eng.  R.  Cas.,  N.  S.,  54. 

fFor  the  authorities  in  this  series  on  the  question  whether  a  per- 
son may  be  a  passenger  before  he  boards  a  train  or  street  car,  sec 
first  foot-note  of  Williford  v.  Southern  Ry.  Co.  (S.  Car.),  35  R.  R.  BL 
693,  58  Am.  &  Eng.  R.  Cas.,  N.  S.,  693;  first  head-note  of  Philadelphia, 
etc.,  R.  Co.  V,  Green  (Md.),  34  R.  R.  R.  414,  57  Am.  &  Eng.  R.  Cas., 
N.  S.,  414. 
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intending  to  take  passage  on  its  train,  they  met  a  policeman,  and 
after  some  words  between  the  policeman  and  plaintiff's  companion 
the  policeman  took  his  companion  into  custody,  and  B.,  who  was 
defendant's  night  officer,  approaching  at  that  time  arrested  plaintiff. 
In  an  action  for  such  arrest  defendant  requested  an  instruction  that 
if  the  jury  find  at  the  time  B.  came  up  to  where  the  policeman  was 
engaged  in  an  altercation  with  plaintiff  and  his  companion,  they 
were  on  a  city  street,  and  that  plaintiff's  companion  was  taken  into 
custody  while  on  said  street,  and  that  plaintiff  undertook  to  escape 
arrest  or  to  go  for  assistance,  or  for  any  other  purpose,  and  was 
taken  into  custody  by  B.  at  the  request  of  the  policeman  after  plain- 
tiff had  gone  from  grounds  controlled  by  defendant,  the  defendant 
would  not  be  responsible  for  the  act  of  B.,  although  he  was  an  em- 
ployee of  defendant.  The  court  refused  the  request,  and  instructed 
that  if  the  jury  find  from  the  evidence  that  at  the  time  B.  first  un- 
dertook to  arrest  plaintiff  he  was  in  the  public  highway,  and  that 
the  actual  arrest  was  made  by  him  on  the  grounds  controlled  by  de- 
fendant in  the  course  of  the  pursuit  of  plaintiff  begun  by  B.  on  the 
public  highway,  and  not  in  the  course  of  the  performance  of  his 
duty  as  an  employee  of  defendant,  the  jury  should  find  for  defend- 
ant. Held,  that  the  requested  instruction  was  defective  in  not  re- 
quiring the  jury  to  find  that  plaintiff  had  entered  defendant's  prop- 
erty for  the  purpose  of  escaping  arrest,  or  had  been  arrested  in  a 
pursuit  begun  outside  of  the  property,  and  in  not  requiring  the  jury 
to  find  that  the  person  who  arrested  plaintiff's  companion  was  a 
public  officer,  and  there  was  no  error  in  substituting  the  instruction 
pven  for  the  one  requested. 

False  Iminiflonment — ^Arrest  of  Passenger — Actions — Admissibil- 
ity of  Evidence. — In  an  action  against  a  carrier  for  false  arrest  and 
miprisonment  by  defendant's  night  officer,  defendant's  ticket  agent 
at  the  place  where  the  arrest  was  made  was  asked  if  he  knew  whether 
the  officer  ever  made  an  arrest  of  any  person  prior  to  the  time  when 
lie  arrested  plaintiff,  acting  as  an  officer  of  defendant,  and  within 
the  scope  of  his  employment  as  such  officer.  Defendant  objected  to 
the  question,  but  the  court  overruled  the  objection  on  the  ground 
that  the  testimony  would  not  be  admitted  with  reference  to  the 
ni«rits  of  the  case,  but  only  to  show  that  defendant  had  knowledge 
of  the  fact  that  such  an  act  was  within  the  scope  of  the  officer's 
^«ty,  and  the  witness  answered  he  had  known  the  officer  to  make 
^""csts  before.  Held,  that  in  the  absence  of  an  offer  to  show  that 
the  previous  arrest  was  made  under  similar  circumstances  and  had 
^cen  ratified  or  approved  by  defendant,  admission  of  the  evidence 
**«  error. 

Appeal  from  Circuit  Court,  Talbot  Count;  James  A.  Pearce 
^"d  Wm.  H.  Adkins,  Judges. 

Action  by  Earl  Crawford  by  next  friend  against  Philadelphia, 
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Baltimore   &   Washington   Railroad   Company.    Judgment    for 
plaintiff,  and  defendant  appeals.     Reversed  and  remanded. 

Argued  before  Boyd^  C.  J.,  and  Briscoe^  Schmucker,  Burke, 
Thomas,  Pattison,  and  Urner,  JJ. 

William  Mason  Shehan  and  James  C,  Mullikin,  for  appellant. 
William  S.  Evans  and  Harry  Covington,  for  appellee. 

ScHMUCKER,  J.  The  appellee  recovered  a  judgment  in  the 
circuit  court  of  Talbot  County,  against  the  appellant  railway 
company  for  damages  for  an  assault  and  battery,  and  false  arrest 
and  imprisonment.  The  suit  was  instituted  in  the  circuit  court 
for  Cecil  county  and  then  removed  first  to  Queen  Anne*s  county 
and  afterwards  to  Talbot  county,  where  its  trial  before  a  jury 
on  the  general  issue  plea  resulted  in  the  judgment  from  which 
the  appeal  was  taken. 

The  events  out  of  which  the  cause  of  action  arose  formeo  the 
closing  scenes  of  a  trip  of  a  party,  consisting  of  members  of  an 
amateur  dramatic  association,  from  Elkton  to  Havre  de  Grace 
on  March  5,  1907.  After  having  a  performance  at  the  last- 
named  town  the  party  went  to  the  appellant's  station  for  the  pur- 
pose of  returning  to  Elkton  by  the  midnight  train.  While  they 
were  waiting  in  the  station  for  the  arrival  of  the  train  a  dis- 
turbance occurred  which  resulted  in  the  arrest  of  one  of  the 
party,  named  Green,  by  W.  N.  Baldwin,  a  night  officer  of  the 
railway  company,  whose  duty  it  was  to  keep  order  in  and  around 
the  station. 

After  the  arrest  and  removal  of  Green,  the  equitable  plaintiff ^ 
Earl  Crawford,  in  company  with  another  member  of  the  party 
named  Jones,  started  from  the  station  to  go  into  the  town  of 
Havre  de  Grace  for  a  purpose  apart  from  their  proposed  rail- 
way journey.  At  or  near  the  division  line  between  the  railway 
property  and  the  public  streets  of  the  town  they  met  a  municipal 
night  officer  named  Kelley  with  whom  Jones  entered  into  a  con- 
versation, which  resulted  in  an  altercation  that  led  to  his  arrest 
by  Kelley.  Baldwin,  the  appellant's  night  officer,  having  been 
drawn  to  the  spot  by  the  controversy  between  Jones  and  Kelley 
arrested  Crawford,  and  the  two  young  men  were  taken  by  the 
officers  to  the  town  lockup  and  imprisoned  in  it  for  the  night. 

There  is  evidence  in  the  record  tending  to  prove  that  it  was  the 
duty  of  Baldwin  as  night  officer  of  the  appellant  to  keep  order 
at  its  station  building  and  grounds,  and  to  protect  passengers  and 
persons  waiting  there  to  take  passage  on  its  trains  from  injury 
and  abuse.  There  is  also  evidence  tending  to  show  that  the 
arrest  of  the  equitable  appellee  was  made  upon  the  station  prop- 
erty, and  other  evidence  tending  to  show  that  it  was  made  be- 
yond the  limits  of  that  property  upon  a  public  street  of  the  town. 
The  evidence  is  also  conflicting  as  to  his  conduct  and  attitude  at 
the  time  of  his  arrest. 
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At  the  close  of  the  case  in  the  court  below  the  plaintiff  offered 
four  prayers,  all  of  which  were  granted  by  the  court.  The  de- 
fendant offered  six  prayers  of  which  the  first,  second,  and  fifth 
were  rejected  and  an  instruction  given  by  the  court  to  the  jury 
in  lieu  of  the  fifth  prayer.  The  third,  fourth,  and  sixth  prayers 
were  granted.    The  plaintiff's  prayers  were  as  follows : 

*'(1)  If  the  jury  believe  from  the  evidence  that  the  plaintiff 
on  the  5th  day  of  March,  in  the  year  1907,  was  on  one  of  the 
approaches  to  the  station  of  the  defendant  at  Havre  de  Grace, 
and  that  said  approach  was  in  the  occupancy  and  under  the  con- 
trol of  the  defendant,  wath  the  intention  of  taking  passage  on  one 
of  its  trains,  he  was  then  a  passenger  of  the  defendant  and  it 
was  bound  to  exercise  all  reasonable  care  to  protect  him  from 
personal  insult,  injury,  and  abuse;  and  if  they  shall  find  that 
the  plaintiff  while  he  was  on  said  approach  to  the  defendant's 
station  for  the  purpose  aforesaid  was  without  any  reasonable 
cause  assaulted  by  one  of  the  defendant's  officers,  agents,  or 
employees  while  acting  within  the  scope  of  his  employment, 
then  the  plaintiff  is  entitled  to  recover. 

"(2)  If  the  jury  believe  from  the  evidence  that  the  plaintiff 
on  the  5th  day  of  March,  in  the  year  1907,  was  a  passenger  of 
the  defendant  and  on  one  of  the  approaches  to  its  station  at 
Havre  de  Grace,  and  that  said  approach  was  in  the  occupancy 
and  control  of  said  defendant,  with  the  intention  of  taking  pas- 
sage on  one  of  its  trains  to  Elkton,'then  he  was  entitled  to  pro- 
tection by  the  defendant  from  insult,  injury,  and  abuse;  and  if 
the  jury  find  that  the  plaintiff,  while  a  passenger  as  aforesaid, 
without  any  reasonable  provocation,  was  assaulted  and  im- 
prisoned by  one  of  the  defendant's  officers,  agents,  or  employees, 
in  charge  of  its  said  station  and  approaches  as  aforesaid,  while 
^ting  within  the  scope  of  his  employment,  then  the  plaintiff  is 
entitled  to  recover. 

"(3)  If  the  jury  find  from  the  evidence  that  Baldwin  on 
the  night  of  March  5,  1907,  was  an  officer,  agent,  or  employee 
of  the  defendant  company  and  in  charge  of  the  station,  grounds, 
ind  approaches  in  the  control  and  occupancy  of  said  defendant 
at  Havre  de  Grace,  and  shall  further  find  that  the  plaintiff  at 
^t  time  of  his  arrest,  as  testified  to  in  this  case,  was  on  ground 
^d  approaches  to  said  station  that  were  in  the  control  and 
occupancy  of  said  defendant,  and  was  a  passenger  of  said  de- 
fendant and  behaving  all  the  while  in  an  orderly  and  proper 
"janner,  then  it  is  for  the  jury  to  decide  from  all  the  facts  and 
circumstances  in  the  case  whether  or  not  when  the  plaintiff  ^yas 
so  arrested,  as  testified  to  in  this  case,  the  said  Baldwin  in  making 
said  arrest  was  acting  as  an  officer,  agent,  or  employee  of  the 
defendant,  and  if  they  shall  find  that  said  Baldwin  in  making 
said  arrest  of  the  plaintiff  was  acting  as  an  officer,  agent  or  em^ 
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ployee  of  said  defendant  within  the  scope  of  his  employment, 
then  the  verdict  of  the  jurj*  shall  be  for  the  plaintiff. 

"(4)  If  the  jury  shall  find  for  the  plaintiff,  then  in  assessing 
the  damages  they  are  to  take  into  consideration  the  nature  of 
the  force  applied  to  the  plaintiff,  Crawford,  his  sense  of  in- 
dignity and  humiliation,  and  award  him  such  sum  as  under  all 
the  circumstances  of  the  case  they  may  deem  a  fair  and  reason- 
able compensation  therefor/' 

We  find  no  error  in  the  granting  of  those  prayers.  Most  of 
the  propositions  which  they  embody  were  considered  at  length 
and  passed  upon  by  us  in  the  case  of  the  present  appellant  v. 
Green,  110  Md.  32,  71  Atl.  986.  That  suit  was  instituted  by 
Henr}'  M.  Green  a  member  of  the  same  dramatic  association  for 
his  arrest  and  imprisonment  already  referred  to  in  the  station, 
on  the  same  night,  while  the  part)-  were  waiting  for  the  arrival 
of  the  train  to  Elkton,  by  the  same  officer  of  the  railroad  com- 
pany, assisted  by  the  same  special  officer  of  the  town.  The  legal 
principles  involved  in  the  two  cases,  so  far  as  they  relate  to  the 
arrest  and  imprisonment,  are  the  same,  although  their  facts  differ 
in  that  Green  was  confessedly  in  the  station  building  when  ar- 
rested, while  in  the  present  case  there  is  a  conflict  of  evidence  as 
to  whether  Crawford  was  upon  the  station  property  or  the  public 
street  when  taken  into  custody. 

In  Green's  Case  we  held  it  to  be  well  settled  that  a  person 
who  enters  upon  the  depot  grounds  of  a  railroad  company  for 
the  purpose  of  taking  passage  on  one  of  its  trains  is  regarded 
in  law  as  a  passenger.  It  was  conceded  in  the  argument  of  the 
present  case  that  if  Crawford  was  arrested  on  the  depot  grounds 
after  having  entered  them  for  the  purpose  of  taking  the  train, 
he  must  be  regarded  for  the  purposes  of  the  case  as  having  been 
a  passenger,  and  as  such  entitled  to  protection  at  the  hands  of 
the  appellant  from  the  violence  of  its  employees.  We  have  held 
in  a  number  of  cases  that  to  entitle  a  plaintiff  to  recover  for 
injuries  suffered  under  such  circumstances  it  must  appear  from 
the  evidence  that  the  wrongs  sued  for  were  done  by  an  agent 
or  employee  of  the  defendant  company,  while  he  was  acting 
within  the  scope  of  his  emplo>Tnent.  We  therefore  deem  it 
unnecessar}'  to  again  review  the  law  upon  the  subject.  Green's 
Case,  supra;  Central  Railway  Co.  z\  Peacock,  69  Md.  263,  14 
Atl.  708,  9  Am.  St.  Rep.  425 ;  Deck  r.  B.  &  O.  R.  R.  Co.,  100 
Md.  168,  59  Atl.  650,  108  Am.  St.  Rep.  399;  B.  C.  &  A.  R.  R. 
Co.  V.  Twilley,  106  Md.  445,  67  Atl.  265;  Tolchester  Co.  v. 
Schamagl,  105  Md.  199,  65  Atl.  916;  B.  C.  &  A.  R.  R.  Co.  7-. 
Enalls,  108  Md.  75,  69  Atl.  638,  16  L.  R.  A.  (N.  S.)  1100. 

The  first  three  of  the  plaintiff's  prayers  deal  with  the  legal 
principles  affecting  the  equitable  plaintiff's  relation  of  passenger 
to  the  defendant,  if  they  found  the  facts  to  be  as  therein  stated, 
as  well  as  the  nature  and  extent  of  its  liability  for  the  acts  of 
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Baldwm  as  its  employee,  in  accordance  with  the  view  expressed 
by  us  in  the  cases  to  which  we  have  referred.  The  plaintiff's 
fourth  prayer  deals  with  the  measure  of  damages.  It  asks  only 
for  compensatory  damages  and  correctly  states  the  law  upon  the 
subject. 

The  defendant's  first  prayer  asks  to  have  the  case  taken  from 
the  jury  for  want  of  any  evidence  legally  sufficient  to  entitle  the 
plaintiff  to  recover.  Its  second  prayer  asks  for  the  same  ruling 
because  of  want  of  legally  sufficient  evidence  to  show  that  Bald- 
win, in  making  the  arrest  of  the  equitable  plaintiff,  was  acting 
as  an  agent  or  employee  of  the  defendant.  Both  of  those  prayers 
were  in  our  opinion  properly  rejected.  The  fact  of  the  arrest 
is  dearly  shown  by  the  proof,  and  there  is  evidence  in  the 
record  tending  to  show  that  Baldwin  was  acting  within  the  scope 
of  his  employment  when  he  made  it. 

The  defendant's  fifth  prayer  instructed  the  jury  that  if  they 
found  "that  at  the  ti(ne  that  Baldwin  and  Bauer  came  up  to 
where  Kelley  was  engaged  in  an  altercation  with  the  plaintiff 
and  Jones,  the  said  Kelley,  Jones,  and  Crawford,  the  plaintiff, 
were  on  Adams  street  in  the  city  of  Havre  de  Grace,  and  that  the 
said  Jones  was  taken  in  custody  while  on  said  street,  and  that 
the  plaintiff  undertook  to  escape  arrest  or  to  go  for  assistance 
or  for  any  other  purpose  and  was  apprehended  or  taken  into 
custody  by  Baldwin  at  the  request  of  the  said  Kelley,  after  the 
plaintiff  had  gotten  upon  the  grounds  controlled  and  managed 
by  the  defendant,  still  the  defendant  cannot  be  held  responsible 
for  the  act  of  the  said  Baldwin  in  making  said  apprehension  and 
arrest,  even  though  they  may  believe  that  the  said  Baldwin  was 
an  employee  of   the  defendant." 

In  lieu  of  that  prayer,  which  is  rejected,  the  court  granted 
the  following  instruction:  "The  court  instructs  the  jury  that 
if  they  find  from  the  evidence  that  at  the  time  the  witness  Bald- 
win first  undertook  to  arrest  the  plaintiff  he  was  in  the  public 
highway,  and  that  the  actual  arrest  was  made  by  said  Baldwin 
on  the  grounds  in  the  use  and  occupancy  of  the  defendant,  in 
the  course  of  the  pursuit  of  the  plaintiff  by  said  Baldwin  begun 
on  said  public  highway  not  in  th?  course  of  the  performance  of 
his  duties  as  an  employee  of  the  defendant  (if  the  jury  so  find), 
then  their  verdict  should  be  for  the  defendant." 

There  was  no  error  on  the  part  of  the  learned  judges  below 
in  substituting  their  own  instruction  for  the  rejected  fourth 
prayer.  The  direction  to  the  jury  to  find  for  the  defendant  con- 
tained in  the  prayer  was  apparently  intended  to  be  predicated, 
first,  upon  the  fact  that  the  plaintiff  had  been  arrested  in  a  pur- 
suit begun  outside  of  the  defendant's  property  for  offense  com- 
mitted beyond  its  limits,  and  secondly,  upon  the  further  fact 
that  the  arrest  had  been  made  at  the  direction  or   request  of 
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Kelley  who,  as  a  public  peace  officer,  had  the  right  to  summon 
assistance  for  that  purpose. 

The  prayer  was  defective,  in  reference  to  its  first  ground,  in 
not  requiring  the  jury  to  find  that  the  plaintiff  had  entered  the 
defendant's  property  for  the  purpose  of  escaping  arrest,  or  that 
he  had  been  arrested  in  a  pursuit  begun  outside  of  the  property. 
Under  the  terms  of  the  prayer  he  might  have  gone  on  the  prop- 
erty for  the  purpose  of  taking  the  train;  not  being  at  the  time 
threatened  with  either  arrest  or  pursuit.  It  was  sJso  defective, 
in  reference  to  its  second  ground,  in  not  requiring  the  jury  to 
find  that  Kelley  was  a  public  officer.  The  instruction  given  by 
the  court  was  free  from  objection. 

There  is  but  one  exception  relating  to  rulings  on  the  admissi- 
bility of  evidence.  Mr.  Morrison,  the  assistant  agent  and  ticket 
seller  of  the  defendant  at  its  Havre  de  Grace  station,  was  asked 
when  on  the  stand  as  a  witness  for  the  plaintiff:  "Do  you  know 
or  can  you  state  from  your  own  knowledge  whether  or  not  Mil- 
ton M.  Baldwin  ever  made  an  arrest  or  arrests  of  any  person,, 
or  persons,  prior  to  March  5,  1907,  acting  as  an  officer  of  the 
Philadelphia,  Baltimore  &  Washington  Railroad  Company  within 
the  scope  of  his  employment  there  as  such  officer?" 

The  defendant  objected  to  the  question,  but  the  court  ad- 
mitted it  over  the  objection,  saying:  "The  testimony  isn't  ad- 
mitted with  reference  to  the  merits  of  the  case,  but  only  to  show 
the  company  had  knowledge  of  the  fact  that  such  an  act  was 
within  the  scope  of  his  duty."  The  defendant  took  an  exception 
to  the  court's  ruling.  The  witness  answered  "Yes,  sir;  I  have 
known  him  to  make  arrests  before."  The  admission  generally, 
over  the  defendant's  objection  of  the  same  evidence,  in  response 
to  a  similar  question  put  to  the  same  witness  in  Green's  Case, 
was  held  by  us  to  constitute  reversible  .error,  even  though  it 
was  subsequently  proven  in  that  case  that  Baldwin  had  arrested 
other  people  and  placed  them  in  the  lockup.  It  was  contended 
on  behalf  of  the  plaintiff  in  that  case  that  the  fact  that  Baldwin 
had  made  previous  arrests  tended  to  show  he  was  acting  within 
the  scope  of  his  duty  at  the  time  he  arrested  the  plaintiff.  We 
held,  however,  that  it  had  no  such  tendency,  and  that  its  admis- 
sion was  calculated  to  injure  the  defendant. 

We  do  not  think  the  qualified  admission  of  the  evidence  made 
in  the  present  case  removes  the  grounds  of  objection  on  which 
our  former  decision  rested.  It  was  admitted  in  this  case  "to 
show  that  the  company  had  knowledge  of  the  fact"  that  such 
an  act  as  the  plaintiff's  arrest  was  within  the  scope  of  his  duty. 
The  company  is  presumed  to  know  the  terms  and  scope  of  the 
employment  by  it  of  its  own  agents  and  officers.  It  cannot  be 
heard  to  say  that  it  did  not  have  that  knowledge.  The  question 
to  be  determined  on  that  branch  of  the  case  is  whether  the  arrest 
of  the  plaintiff  by  Baldwin  was  in  fact  within  the  scope  of  his 


Vol  38  R  R  R— Vol  61  Am  &  Eng  R  Cas  N  S         21 

Philadelphia,  B.  &  W.  R.  Co.  v.  Crawford 

employment;  not  whether  the  defendant  knew  that  such  was  or 
*2Ls  not  the  case.  If  there  had  been  an  offer  to  show  that 
Baldwin  had  made  previous  arrests  under  similar  circumstances, 
^d  that  the  company  had  ratified  or  approved  of  his  conduct, 
those  facts,  in  the  absence  of  direct  evidence  of  the  terms  of  his 
onployment,  might  have  been  admissible  as  tending  to  show 
that  arrests  of  that  character  were  within  its  scope.  31  Cyc. 
1663.  But  no  such  offer  was  made  in  connection  with  the  ques- 
tion to  which  the  exception  was  taken.  In  no  event,  however, 
would  the  witness*  opinion,  as  to  whether  other  arrests  had  been 
made  within  the  scope  of  Baldwin's  employment  have  been  proper 
evidence  to  go  to  the  jury  in  this  case. 

In  Deck's  Case,  as  well  as  in  Green's  Case,  supra,  we  held  that 
whether   a  servant,  in  committing  an  assault,  was  then  acting 
within  the  scope  of  his  employment  is  generally  a  question  of 
fact  for  the  jury;  but  the  opinions  of  nonexpert  witnesses  upon 
the  subject  are  not  admissible  to  aid  the  jury  in  arriving  at  their 
decisions.     The  question  put  to  the  witness  Morrison  in  Green's 
Case  differed  from  the  one  put  to  him  in  the  present  case  in 
that  he  was  there  asked  whether,  to  his  knowledge,  Baldwin  had 
made  other  arrests  during  the  time  of  his  employment  by  the 
defendant  as  its  officer,  and  prior  to  March  5,  1907,  without 
being  asked,  as  he  was  in  the  present  case,  whether  such  arrests 
>'^re  made  by  Baldwin  within  the  scope  of  his  employment  as 
such  officer.     The  form  of  the  question  put  to  the  witness  in  the 
present  case  is,  if  there  be  any  real  difference,  more  objection- 
able than  that  employed  in  Green's  Case  because  it  seeks  to  put 
directly  in  evidence  the  opinion  of  the  witness  as  to  whether 
Baldwin  was  acting  within  the  scope  of  his  employment  when  he 
arrested  the  plaintiff. 
.  ^or  the  error  in  admitting  that  evidence  of  the  witness  Mor- 
nson  the  judgment  appealed  from  must,  in  conformity  to  the 
views  ejfpressed  by  us  in  Green's  Case,  be  reversed  and  the  case 
''^"^nded  for  a  new  trial. 


trial 


^^&nent  reversed,  with  costs,  and  case  remanded  for  a  new 
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(Supreme  Court  of  Georgia,  Dec.  22,  1909.) 
[66  S.  E.  Rep.  902.] 

Carriers — Injury    to    Alighting    Passenger — Questions  for  Jury — 
Negligence. — In  an  action  against  a  street  railway  company  to   re- 
cover damages  for  the  death  of  a  person  by  alleged  negligence,   the 
relative  questions  of  the  diligence  or  negligence  of  the  deceased  and 
the  defendant  are  for  determination  by  the  jury,  where  it  appears 
that  the  street  railway  company,  operating  open  cars  allowing  pas- 
sengers egress  from  either  side,  stopped  its  car  just  after  clearing 
a  cross-street,  and  a  passenger  alighted  on  the  side  next  to  a  paral- 
lel track  and  proceeded  five  or  six  steps  along  the  space  between 
the  tracks,  until  he  reached  the  street  crossing,  and  then  attempted 
to   cross   the  parallel   track,  when   he   was   struck   and   killed   by    a 
car  on  the  parallel  track  running  at  a  dangerous  and  reckless  rate 
of    speed,    notice    of    the  approach    of   which  was  not  given  by  the 
sounding  of  a  gong,  and  the  ordinary  noise  of  its  running  could  not 
be  heard  because  of  the  loud  and  rumbling  noise  made  by  the  de- 
parting car  from  which  the  passenger  had  just  alighted,  and  which 
could  not  be  seen  because  it  had  not  come  into  view,  and  also  be- 
cause of  the  shadow  produced  by  an  electric  street  lamp.     A  peti- 
tion by  the  widow  of  the  deceased  against  the  railway  company,  al- 
leging the  foregoing  facts,  is  not  open  to  general  demurrer. 

Carriers — Injury  to  Alighting  Passenger — ^Admissibility  of  Evi- 
dence.— In  an  action  of  the  character  described  in  the  foregoing 
note,  it  is  competent  for  the  plaintiff  to  allege  and  prove,  as  explain- 
ing the  care  and  diligence  of  the  person  killed,  that  the  car  from 
which  the  deceased  alighted  was  not  equipped  with  bars,  nor  was 
the  deceased  warned  by  the  railway  company's  servants,  as  they 
saw  him  alight  from  the  side  of  the  car  next  to  the  parallel  track, 
of  the  danger  incident  thereto. 

Carriers — Passengers — Persons  Having  Safely  Alighted  from  Car."^ 
— Where  a  passenger  has  safely  alighted  from  a  car  at  his  destina- 
tion, he  ceases  to  be  a  passenger. 

Carriers — Passengers  after  Leaving  Train — ^Trespasser.! — A  pas- 
senger of  a  street  railroad,  who  had  just  alighted  from  an  open  car 
on  the  side  on  which  was  a  parallel  track  at  a  street  intersection, 
and  walked  three  or  four  steps  between  the  tracks  and  then  at- 
tempted to  pass  over  the  other  track,  was  not  a  trespasser,  and  the 
railroad  company  owed  the  duty  of  exercising  ordinary  diligence 
to  prevent  injuring  him. 

♦See  first  foot-note  of  Powers  v.  Connecticut  Co.  (Conn.),  34  R.  R. 
R.  434,  57  Am.  &  Eng.  R.  Cas.,  N.  S.,  434. 

tSee  first  foot-note  of  Bloom  v.  Sioux  City  Traction  Co.  (Iowa), 
33  R.  R.  R.  784,  56  Am.  &  Eng.  R.  Cas.,  N.  S.,  784. 
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Neg^ence — Contributory  Negligence.^ — Where  a  person  know- 
ingly and  voluntarily  puts  himself  in  a  place  of  immediate  and  ob- 
vious peril  without  necessity  or  propriety,  and  injury  results  to  him 
in  consequence,  he  cannot  recover,  notwithstanding  the  negligence 
of  the  person  injuring  him. 

Carriers— Passengers — Operation  of  Cars  on  Parallel  Tracks — 
Doty  to  Use  Gates  or  Bars — Negligence. — While,  in  the  absence  of 
statute  or  ordinance,  no  absolute  duty  rests  on  a  street  car  company 
operating  its  cats  on  parallel  tracks  to  equip  them  with  gates  or  bars 
to  prevent  passengers  from  getting  off  on  the  side  next  to  the  paral- 
lel track,  whether  a  failure  to  so  equip  its  cars  is  negligence  is  a 
question  for  the  jury  in  each  particular  case. 

Error  from  Superior  Court,  Muscogee  County;  Price  Gilbert, 
Judge. 

Action  by  Mamie  T.  Asbell  against  the  Columbus  Railway 
Company.  Judgment  for  plaintiff,  and  defendant  brings  error. 
Affirmed. 

Mamie  T.  Asbell  brought  an  action  against  the  Columbus 
Railroad  Company,  to  recover  damages  for  the  alleged  killing 
of  her  husband  by  the  negligent  running  of  its  cars.  The  de- 
fendant filed  its  demurrers,  general  and  special.  The  same  were 
overruled,  and  it  excepted.  The  petition  alleges  that  Asbell 
was  killed  by  the  operation  of  the  defendant's  cars  under  these 
circumstances:  Broad  street  and  First  and  Second  avenues  are 
parallel  streets  in  the  city  of  Columbus,  running  north  and 
south.  These  streets  are  intersected  at  right  angles  by  Fifteenth 
street.  The  railroad  was  double  tracked  on  Fifteenth  street, 
between  Broad  street  and  Second  avenue.  Asbell  boarded  the 
Rose  Hill  car,  which  ran  southward  down  Second  avenue  to 
Fifteenth  street,  and  on  Fifteenth  street,  to  First  avenue  where, 
at  his  request,  the  car  stopped,  and  he  got  off.  After  leaving 
his  car  he  proceeded  three  or  four  steps  between  the  defendant's 
trades  to  First  avenue;  and  then  turned  down  First  avenue,  and 
as  he  was  crossing  the  lower  track  he  was  struck  by  another  car 
of  the  defendant  and  killed.  The  North  Highlands  car,  which 
struck  him,  traveled  northward  up  Broad  street  to  Fifteenth 
street  and  then  turned  east.  From  the  point  where  the  car 
turned  in  to  Fifteenth  street  to  the  place  where  Asbell  was  killed 
is  295  feet  and  8  inches.  The  car  on  which  he  was  riding  was 
constructed  with  reversible  seats,  compelljng  passengers  to  alight 
from  either  side  upon  a  running  board,  and  then  to  the  ground. 
At  the  time  of  the  collision,  which  was  8  o'clock,  there  was  a 

tFor  the  authorities  in  this  series  on  the  subject  of  contributory 
negligence  of  and  assumption  of  risk  by  a  person,  other  than  an  em- 
ployee or  servant,  in  voluntarily  exposing  himself  to  a  known  danger, 
sjc  last  paragraph  of  first  foot-note  of  McFeat  v.  Philadelphia,  etc 
*^  Co.  (Del.),  50  R.  R.  R.  254,  53  Am.  &  Eng.  R.  Cas.,  N.  S-,  25*. 


24         Vol  38  R  R  R— Vol  61  Am  &  Eng  R  Cas  N  S 

Columbus  Ry.  Co.  v.  Asbell 

large  and  brilliant  electric  light  about  the  center  of  the  inter- 
section of  First  avenue  and  Fifteenth  street,  which  prevented 
Asbell   from  distinctly  seeing  and   recognizing  objects   outside 
of  the  radius  of  the  light.     At  the  time  he  alighted  from  the  car, 
the  North  Highlands  car  which  struck  him  had  not  turned  out 
of  Broad  street,  and  he  did  not  see  or  know  that  any  car  was 
approaching.   Just  after  he  had  alighted  on  the  ground  and  pro- 
ceeded three  or  four  steps,  the  car  from  which  he  had  alighted 
moved  off  towards  Broad  street  with  a  loud  rumbling  noise, 
which  prevented  him  from  hearing  any  sound  which  would  in- 
dicate the  approaching  car  on  the  lower  track.     He  did  not  have 
any  warning  from  the  sound  of  a  gong,  or  in  any  other  way, 
that  a  car  was  approaching  on  a  parallel  track,  or  have  reason 
to  apprehend  that  any  car  was  approaching.     When  he  stepped 
from  the  car  and  attempted  to  cross  the  parallel  track,  he  did  not 
see  the  car  which  struck  him;  nor  could  he  have  seen  it  by  the 
exercise  of  ordinary  care  and  diligence;  nor  did  he  have  any 
notice  or  reason  to  apprehend  that  a  car  was  approaching,   or 
that  it  was  dangerous  or  unsafe  for  him  to  cross  the  track. 

It  was  alleged  that  the  defendant  was  negligent  in  the  follow- 
ing specific  acts:     (a)    In  not  causing  the  North  Highlands  car, 
which  struck  Asbell,  to  approach  the  crossing  to  First  avenue 
and  Fifteenth  street  in  a  careful  and  a  prudent  manner;  (b)  in 
causing    this    car    to    be    run    and    operated    at    a    dangerous, 
reckless,    and    unreasonable    rate    of    speed    at    the    time    and 
place    it    struck    Asbell;     (c)     that    the    agent    of    the    com- 
pany in  charge  of  this  car  did  not  slacken  its  speed  nor  keep 
it    under    control,    as    it    was    approaching    and    passing    over 
the  crossing  of  First  avenue  and  Fifteenth  street;  (d)  that  the 
North  Highlands  car  was  defective  and  not  in  good  order,  and 
in  consequence  thereof  its  movement  and  speed  could  not  readily 
be  controlled  or  checked;    (e)    that  the  Rose  Hill  car,  which 
transported  Asbell,  was  not  equipped  with  gates  or  boards  to 
prevent  passengers  from  alighting  from  the  car  on  the  side  next 
to  the  parallel  track  at  the  locality  where  he  was  stricken;  (f) 
that  neither  the  conductor  on  the  Rose  Hill  car,  nor  any  other 
employee,  gave  any  notice  or  warning  to  Asbell  that  it  was  danger- 
ous for  him  to  alight  from  the  side  of  the  car  next  to  the  parallel 
track,    notwithstanding   the   conductor   saw   him   when   he   was 
about  to  alight,  and  when  he  alighted. 

S.  B.  Hatcher,  F.  U.  Garrard,  and  JV.  C.  Neill,  for  plaintiff 
in  error. 
A,  IV.  Cozart  and  W.  A.  Little,  for  defendant  in  error. 

Evans,  P.  J.  According  to  the  petition,  the  plaintiff's  husband 
had  safely  alighted  from  the  car  which  transported  him  to  the 
intersection  of  Fifteenth  street  and  First  avenue.  He  then 
ceased  to  be  a  passenger.     Augusta  Ry.  Co.  v.  Glover,  92  Ga. 
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132, 18  S.  E.  406  (14).  After  leaving  the  car  he  advanced  three 
c»r  four  steps  between  the  parallel  tracks  of  the  defendant  until 
he  reached  First  avenue,  and  then  turned  southward  on  that 
thoroughfare  at  the  intersection  with  Fifteenth  street;  and,  just 
as  he  was  passing  over  the  parallel  track  of  the  defendant,  he 
was  stricken  l)y  a  car  running  on  that  track.  He  was  not  a 
trespasser,  and  the  railroad  company  owed  him  a  duty  to  ex- 
ercise ordinary  diligence  to  prevent  injuring  him,  and  he  like- 
wise was  under  duty  to  exercise  the  same  diligence  to  save 
himself  from  injury.  The  servants  of  the  railroad  company 
were  running  the  car  which  killed  him  at  an  excessive  and 
dangerous  rate  of  speed  while  approaching  a  street  crossing  where 
pedestrians  were  likely  to  be,  and  without  sounding  a  gong  or 
giving  other  warning.  Surely  it  was  a  question  for  the  jury  to 
say  whether  the  railroad  company  exercised  the  proper  care  in 
the  running  of  the  car  which  killed  the  plaintiff's  husband. 

On  the  other  hand,  do  the  facts  alleged  compel  a  conclusive 
inference  that  the  plaintiff's  husband  failed  to  exercise  ordinary 
care  for- his  own  safety  and  protection?  When  a  person  know- 
ingly and  voluntarily  puts  himself  in  a  place  of  immediate  and 
obvious  peril  or  exposure  to  injury,  without  some  reason  of 
necessity  or  propriety  in  so  doing,  and  injury  happens  to  him  in 
consequence  of  his  being  in  that  place,  he  is  not  allowed  to 
recover,  notwithstanding  the  party  may  negligently  injure  him. 
An  illustration  of  this  rule  may  be  found  in  the  late  case  of 
Harris  v.  Southern  Ry.  Co.,  129  Ga.  388,  58  S.  E.  873,  where 
a  plaintiff  was  denied  recovery  for  an  injury  occasioned  by  be- 
ing struck  by  an  engine,  because,  with  a  knowledge  of  the 
impending  danger,  he  stepped  on  the  track  of  the  railroad  com- 
pany and  attempted  to  cross  immediately  in  front  of  the 
moving  engine,  although  it  appeared  that  the  agents  of  the  rail- 
road company  may  have  been  negligent.  Such  cases  stand  upon 
a  different  footing  from  those  in  which  the  arrangements  of  a 
street  car  company  for  the  accommodation  of  persons  in  taking 
and  leaving  cars  afford  a  reasonable  justification  to  the  party 
being  on  the  track,  and  thus  exposed  to  tho  dangers  incident  to 
such  a  position.  In  such  a  case  the  court  will  not  declare  the 
person  so  negligent  as  to  bar  him  of  recovery,  unless  his  whole 
conduct,  viewed  in  the  light  of  his  environment  and  all  the  cir- 
cumstances, demands  a  finding  that  he  was  lacking  in  ordinary 
care  for  his  own  protection  and  safety.  If  the  facts  afford  an 
inference  that  the  person  injured  did  exercise  ordinary  care, 
his  negligence  or  diligence  should  be  left  to  be  decided  by  the 
jury,  and  the  court  should  not  attempt  to  decide  the  ultimate  fact 
'>y  a  preponderance  of  evidence.  Atlanta  Con.  St.  Ry.  Co.  v. 
Bates,  103  Ga.  333,  30  S.  E.  41 ;  Macon  Ry.  Co.  v.  Streyer,  123 
Ga.  279,  51  S.  E.  342. 
Measured  by  this  rule,  we  cannot  say,  as  matter  of  law,  that 
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plaintiff's  husband,  according  to  the  allegations  of  the  petition, 
was  guilty  of  negligence  which  debarred  the  plaintiff's  recovery. 
He  got  off  the  car  at  a  street  crossing.     The  car  was  so   con- 
structed that  he  might  alight  from  eiflier  side.     The  company 
neither  by  word  nor  act  warned  him  of  danger  which  might  come 
from  alighting  on  the  side  next  to  the  parallel  track.     He  walked 
three  or  four  steps  to  reach  the  street  upon  which  his  business 
house  was  located,  and  then  turned  southward  on  that  street 
in  a  direct  route  to  his  destination.     He  was  crossing  the  track 
at  a  place  where  pedestrians  had  the  right  to  cross.    A  brilliant 
electric  street  light  was  burning,  the  effect  of  which  was    to 
confine  his  vision  within  the  circle  of  its  shadow.     The  North 
Highlands  car  had  not  turned  from  Broad  street  into  Fifteenth 
street  when  he  alighted  from  the  Rose  Hill  car.     The  departing 
Rose  Hill  car  made  such  a  loud  rumbling  noise  that  he  could 
not  hear  the  rapidly  approaching  car,  which  gave  no  warning  of 
its  approach.     These  were  the  conditions  which  surrounded  the 
plaintiff's  husband  when  he   started  to  his  place  of   business, 
and  just  as  he  was  passing  over  the  parallel  track  he  was  struck 
by  the  North  Highlands  car,  running  at  an  excessive  and  danger- 
ous speed,  and  hurled  35  feet.     The  conduct  of  the  plaintiff's 
husband  should  be  weighed  by  a  jury  to  determine  whether  he 
used  due  care,  both  in  leaving  the  car  on  the  side  next  to  the 
parallel  track,  and  in  attempting  to  cross  Fifteenth  street  at  the 
intersection  of  First  avenue  in  the  manner  he  did. 

2.  The  defendant  demurred  specially  to  those  allegations  of 
the  petition  to  the  effect  that  the  Rose  Hill  car  which  trans- 
ported the  plaintiff's  husband  to  First  avenue  was  constructed 
with  reversible  seats,  compelling  passengers  to  alight  from  the 
side  of  the  car,  and  was  not  equipped  with  gates  or  bars  to  warn 
the  passengers  from  alighting  from  the  side  next  to  the  parallel 
track;  and  that,  notwithstanding  the  defendant's  servants  on  the 
Rose  Hill  car  knew  it  was  dangerous  for  plaintiff's  husband  to 
alight  from  the  side  of  the  car  next  to  the  parallel  track,  they 
did  not  warn  him,  when  he  was  seen  in  the  act  of  alighting,  of 
the  danger  incident  to  alighting  from  that  side  of  the  car.  The 
point  is  made  that  these  allegations  are  irrelevant,  and  that  the 
company  was  under  no  legal  duty  to  warn  the  plaintiff's  husband 
of  any  danger  resulting  from  alighting  on  the  side  of  the  com- 
pany's parallel  track,  or  to  equip  its  cars  with  gates  or  bars  to 
prevent  e^ess  from  that  side.  In  the  absence  of  a  statute  or 
valid  municipal  ordinance,  there  is  no  absolute  duty  resting  on 
a  street  rail\vay  company,  operating  its  cars  on  parallel  tracks, 
to  equip  it  with  gates  or  bars  to  prevent  passengers  from  getting 
off  on  the  side  next  to  the  parallel  track ;  yet  whether  it  is  negli- 
gence to  fail  to  so  equip  its  cars  is  a  question  for  the  jury,  to 
be  determined  upon  the  facts  of  each  case.  Augusta  Ry.  Co.  v. 
Grover,  supra.     The  allegations  sought  to  be  stricken  were  not 
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nreleyant    The  plaintiff  by  these  averments  was  attempting  to 
show  that  her  husband  alighted  from  the  Rose  Hill  car  accord- 
ing to  the  arrangement  of  the  company,  and  that,  the  cars  being 
so  arranged  that  egress  might  be  from  either  side,  the  failure 
of  the  company  to  provide  bars  on  the  side  of  the  car  next  to 
the  parallel  track,  or  to  otherwise  warn  her  husband  to  refrain 
from  alighting  on  that  side,  afforded  a  legitimate  inference  that 
he  left  the  Rose  Hill  car  in  the  manner  he  did  by  invitation  of 
the  company,  and  that  he  had  reasonable  justification  in  getting 
off  Xht  car  onto  the  space  between  the  tracks,  and  to  walk  from 
there  to  the  cross-street.     The  plaintiff  was  entitled  to  prove 
these  facts  in  order  to  show  that  her  husband  was  not  necessarily 
guilty  of  contributory  negligence  in  alighting  on  the  space  be- 
tween the  tracks,  from  where  the  car  stopped  a  distance  of  five 
or  six  steps  to  the  street  crossing,  and  to  have  the  question  of 
his  diligence  in  this  respect  weighed  by  the  jury,  under  all  the 
attendant  circumstances. 

Judgment  affirmed.    All  the  Justices  concur. 


Crrv  OF  Philadelphia  v.  Philadelphia  Rapid  Transit  Co. 

(Supreme  Court  of  Pennsylvania,  May  24,  1910.) 

[77  Atl.  Rep.  501.] 

Carriers— Regulation — Rate  of  Fare — Strip  Ticket — Where  a  street 
railway  company  contracted  with  a  city  that  the  existing  rates  of 
fare  might  be  changed  from  time  to  time,  but  only  with  the  con- 
sent of  both  parties  to  the  contract,  and  at  the  date  of  the  contract 
the  company  charged  5  cents  for  a  continuous  ride,  and  sold  tickets 
in  strips  at  the  rate  of  six  for  25  cents,  and  gave  free  transfers  at 
certain  intersections  on  either  cash  fares  or  tickets,  the  company 
does  not  violate  the  contract  by  discontinuing  the  sale  of  strip  tick- 
ets without  the  city's  consent. 

Carriers— Regulation— ''Rate  or  Fare."— "Rate  of  fare"  ordinarily 
signifies  the  unit  or  basic  price  on  which  the  total  charge  is  based, 
and  in  the  carrying  of  passengers  by  street  railway  companies  the 
rate  is  fixed  at  a  certain  price  per  ride,  without  reference  to  the  dis- 
tance traveled,  and  this  price  for  a  single  ride  is  the  rate  of  fare^ 
as  the  term  is  ordinarily  used,  so  that  the  total  charge  of  25  cents 
for  six  rides  is  not  a  rate  of  fare  as  used  in  the  contract  relating 
thereto. 

Mestrezat,  J.,  dissenting. 

Appeal  from  Court  of  Common  Pleas,  Philadelphia  County. 

Bill    in    equity    by    the    City    of    Philadelphia    against    the 
Philadelphia  Rapid  Transit  Company  for  the  specific  perform- 
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ance    of  a    contract,  and    for    an  injunction.      From  a    decree 
dismissing  the  bill,  plaintiff  appeals.    Affirmed. 

Argued  before  Fell,  C.  J.,  and  Brown,  Mestrezat,  Potter, 
Elkin,  Stewart,  and  Moschzisker,  J  J. 

/.  Howard  Gendell,  City  Solicitor,  for  appellant. 
Ellis  Ames  Ballard,  John  G.  Johnson,  and  James  Gay  Gordon, 
for  appellee. 

Elkin,  J.  The  questions  raised  by  this  appeal  were  considered 
and  determined  by  this  court  in  another  proceeding  between  the 
same  parties  about  one  year  ago.  Philadelphia  v,  Phila.  Rapid 
Transit  Co.,  224  Pa.  544,  73  Atl.  923.  When  the  opinion  in  that 
case  was  handed  down,  no  dissent  was  noted,  and  the  views 
therein  expressed  represent  the  conclusions  of  the  court.  That 
case  rules  the  one  at  bar.  The  court  was  then  asked  to  construe 
and  did  construe  the  same  contract,  the  same  section  of  the  con- 
tract, the  same  proviso,  and  the  same  particular  words  in  the 
proviso,  in  a  similar  proceeding  between  the  same  parties,  in- 
volving the  rights  of  the  same  contracting  parties.  The  question 
then  raised  and  the  issue  now  presented  depend  upon  the  same 
words  in  the  contract.  The  findings  of  fact  in  the  present  pro- 
ceeding do  not  differentiate  the  case  at  bar  in  principle  from  the 
one  then  decided.  The  question  involved  in  both  cases  depends 
upon  the  construction  of  the  words  "rates  of  fare"  used  in  the 
contract,  and  this  question  was  exhaustively  considered  by  our 
Brother  Stewart,  who  delivered  the  opinion  of  the  court  in  the 
former  case.  The  court  is  now  of  opinion  that  the  decision  in 
that  case  is  conclusive  of  the  questions  raised  by  this  appeal.  It 
is  argued  that  the  question  then  presented  for  determination 
was  the  right  of  the  rapid  transit  company  to  abolish  transfers, 
and  the  discussion  of  other  matters  relating  to  the  proper  con- 
struction of  the  words  "rates  of  fare"  should  be  treated  as  dicta 
not  binding  upon  the  courts  or  the  parties.  It  may  be  that  the 
exact  question  then  raised  might  have  been  put  upon  narrower 
grounds  so  as  to  leave  for  future  determination  the  broader  ques- 
tions necessarily  involved,  but  the  court  in  reaching  its  conclu- 
sion deemed  it  necessary  to  consider  broadly  the  effect  of  the 
particular  words  of  the  proviso  upon  which  the  contentions  were 
then  and  are  now  based  in  order  to  properly  determine  the  issue 
then  pending.  Both  cases  depend  upon  the  proper  construction 
of  the  words  "rates  of  fare"  used  in  the  contract.  The  contract- 
ing parties  failed  to  define  in  their  written  agreement  the  mean- 
ing of  these  words,  and  the  courts  are  not  at  liberty  to  arbitrarily 
make  a  new  contract  for  them  or  by  construction  to  adopt  a 
meaning  not  imported  by  the  language  used.  In  ordinary  signifi- 
cation, a  rate  of  fare  is  the  unit  or  basic  price  upon  which  the 
total  charge  is  based.     In  the  transportation  of  passengers  by 
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railroads,  the  rate  is  fixed  at  so  much  per  mile,  and  the  total 
charge  depends  upon  the  number  of  miles  traveled,  while  in  the 
transportation  of  freight  the  rate  is  usually  fixed  at  so  much  per 
IQO  pounds,  and  the  total  charge  is  calculated  upon  this  basis. 
In  such  cases  no  one-  would  seriously  contend  that  the  rate  of 
fare  or  the  freight  rate  was  the  total  charge  determined  upon  the 
basis  of  the  miles  traveled  or  the  number  of  pounds  carried.   In 
the  carrying  of  passengers  by  street  railway  companies,  the  rate 
is  fixed  at  a  flat  price  per  ride,  without  reference  to  the  distance 
traveled,  and  this  basic  price  for  a  single  ride  in  the  ordinary 
and  l^fal  signification  of  the  term  is  the  rate  of  fare.     A  total 
charge  of  25  cents  for  6  rides  is  not  a  rate  of  fare  either  in  the 
etymological  or  legal  sense.    No  useful  purpose  will  be  served  by 
amplifying  the  discussion  at  this  time  because  the  question  was 
fully  considered  and  disposed  of  by  this  court  in  the  case  re- 
ferred to  and  the  conclusion  then  reached  will  not  be  disturbed. 
Decree  affirmed  at  cost  of  appellant. 

Mestrezat,  J.  (dissenting).    This  case,  I  submit,  is  hot  ruled 
by  the  recent  decision  in  Philadelphia  v,  Phila.  Rapid  Transit 
Co.,  224*  Pa.  544,  73  Atl.  923.    The  question  in  the  present  case 
was  not  raised  by  the  pleadings,  and  hence  could  not  have  been 
adjudicated  in  the  former  case.    This  is  distinctly  shown  by  the 
opinion  of  this  court,  in  which  it  is  said  (page  551  of  224  Pa., 
page  925  of  73  Atl.):     "The  bill  complains  that  this  action  of 
the  company    (discontinuing   transfers   on    strip   tickets)    is   a 
change  in  its  established  rates  of  fare  in  force  when  the  con- 
tract was  entered  into,  inasmuch  as  it  requires  now  a  cash  pay- 
ment of  5  cents  to  secure  the  same  transfer  ride  which  before 
could  be  had  on  a  ticket  costing  but  1-6  cents;  and,  since  the 
change  was  made  without  the  consent  of  the  city,  an  injunction 
was  asked  for  to  restrain  the  company  from  discriminating  in 
the  way  indicated.     The  question  thus  presented  is  a  very  nar- 
row one."    The  right  of  the  transit  company  to  discontinue  trans- 
fers on  strip  or  six  for  a  quarter  tickets  without  the  consent  of 
the  city  was,  therefore,  as  declared  by  this  court,  the  only  ques- 
tiwi  presented  and  adjudicated  in  the   former  case,  and  what 
was  said  in  the  opinion  as  to  the  right  of  the  company  to  dis- 
continue the  strip  ticket  itself,  the  issue  in  the  present  case,  was 
obviously  purely  dicta,  and  does  not  now  control  this  court  in 
disposing  of  that  issue.    In  other  words,  in  the  former  case,  the 
question  was  whether  the  deprivation  of  the  right  to  a  transfer 
on  a  strip  ticket  was  a  change  in  the  "rates  of  fare,"  while  the 
question  here  is  whether  the  withdrawal  of  the  strip  ticket  and 
thereby  compelling  the  passenger  to  pay  5  cents  instead  of  1-6 
cents  for  his  ticket  is  a  change  in  the  "rates  of  fare,"  within  the 
intendment   of  the  contract   between  the  parties.     The  case  is 
therefore  not  complicated  by  a  prior  ruling  of  this  court  on  the 
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issue  now  presented  for  determination,  and  should  be  disposed 
of  on  its  merits  in  view  of  the  fact  that  the  decision  of  the  ma- 
jority of  the  court  affects  1,500,000  people  of  the  city  of  Phila- 
delphia, and  compels  them  to  pay  to  a  public  service  corporation 
more  than  $2,000,000,  annually  in  violation,  it  is  alleged,  of  the 
express  stipulations  of  the  corporation's  contract  which  was  ex- 
ecuted by  the  city  for  the  very  purpose  of  protecting  its  citizens 
against  extortionate  demands  of  the  company.    With  deference 
to  my  colleagues  I  submit  that  the  construction  placed  by  them 
on  the  contract  between  the  city  and  the  transit  company  is  not 
supported  by  reason  or  precedent,  and,  as  shown  by  this  record 
and  not  by  the  record  in  the  former  case,  is  in  direct  contradic- 
tion to  the  company's  own  interpretation  of  the  contract  in  its 
address  to  the  public  on  discontinuing  the  strip  ticket,  published 
in  the  press  of  the  city  within  a  week  after  the  former  decision 
of  this  court,  wherein  the  company  designates  the  withdrawal  of 
the  tickets  as  "a  change  in  the  schedule  of  charges,"  "the  change 
in  the  transportation  charges,"  "an  increase  of  the  rate  per  pas- 
senger," and  "some  change  in  fares." 

A  statement  of  the  material  facts  will  aid  in  an  intelligent  con- 
sideration and  correct  conclusion  of.  the  controversy.  The  city 
of  Philadelphia  and  the  rapid  transit  company  entered  into  a  con- 
tract on  July  1,  1907,  by  which  the  latter  and  its  underlying  com- 
panies were  relieved  of  many  burdensome  duties  and  obligations 
and  acquired  many  valuable  rights.  The  advantages  derived  by 
the  parties  under  this  contract  were  reciprocal.  The  eighth  para- 
graph of  the  agreement  contains,  inter  alia,  the  following :  "Pro- 
vided, however,  that  the  present  rates  of  fare  may  be  changed 
from  time  to  time,  but  only  with  the  consent  of  both  parties 
hereto."  At  the  date  of  the  contract,  and  immediately  prior 
thereto,  the  defendant  company  Bad  three  prices  for  its  service: 
(1)  Five  cents  paid  to  the  conductor  in  cash  for  a  single  ride, 
or  a  single  ride  and  an  additional  ride  on  certain  of  the  com- 
pany's intersecting  lines;  (2)  eight  cents  for  which  the  passen- 
ger received  an  exchange  ticket  which  entitled  him  to  a  single 
ride  and  an  additional  ride  on  a  larger  number  of  intersecting 
lines  than  on  a  transfer  ticket;  (3)  twenty-five  cents  for  which 
the  passenger  received  six  tickets  printed  on  a  slip  of  pasteboard, 
each  ticket  bearing  on  its  face  in  bold  type  the  words,  "One 
Fare,"  and,  as  held  by  this  court,  entitled  the  passenger  to  the 
same  service  as  a  five-cent  cash  fare. 

On  May  3,  1909,  the  transit  company,  by  a  resolution  of  its 
board  of  directors  and  without  the  consent  of  the  city,  withdrew 
the  strip  tickets  from  sale  on  and  after  the  following  day.  The 
city  thereupon  filed  this  bill,  praying  that  the  strip  tickets  be  de- 
creed "fares"  within  the  meaning  of  the  contract  of  July  1,  1907, 
and  that  the  company  be  required  to  issue  such  tickets  in  like 
manner  as  was  done  at  the  date  of  the  contract.     The  answer 
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fekd  by  the  transit  company  avers  that  the  company's  rate  of 
fare  is  and  has  been  five  cents,  denies  that  the  discontinuance 
of  the  strip  tickets  is  "a  substantial  increase  of  fare  or  change 
of  fare,"  and  further  says :  **  We  deny  that  at  the  time  the  said 
contract  was  made  there  were  three  rates  of  fare.  We  admit, 
however,  that  in  addition  to  charging  a  cash  fare  %i  five  cents 
for  each  separate  ride  this  company  did,  at  the  time  the  said 
contract  was  entered  into,  sell  an  exchange  ticket  for  eight  cents 
which  was  good  for  an  additional  ride  upon  an  intersecting  car 
in  accordance  with  the  terms  and  conditions  of  said  ticket,  and 
that  the  company  also  sold,  through  its  conductors,  six  tickets 
for  twenty-five  cents,  each  of  which  was  received  by  the  com- 
pany at  that  time  for  one  ride." 

TTie  single  and  only  question  raised  in  the  court  below,  and 
for  adjudication  on  this  appeal,  is  whether  the  charge  of  twenty- 
five  cents  for  six  tickets,  the  equivalent  of  a  single  ticket  for 
four  and  one-sixth  cents,  is  a  "rate  of  fare"  within  the  meaning 
fif  the  contract  of  July  1,  1907.  Two  of  the  three  judges  who 
heard  the  cause  below  answered  the  question  in  the  negative, 
the  other  judge  sustained  the  plaintiff's  contention  that  the 
charge  was  within  the  contract,  and  therefore  could  not  be 
changed  without  the  city's  consent.  Judge  Wiltbank's  dissenting 
opinion  amply  vindicates  his  conclusion. 

There  is  no  question  raised  on  the  record  as  to  the  validity  of 
the  contract,  nor  is  it  claimed  that  the  parties  are  not  bound  by 
the  contract  according  to  its  legal  import,  as  the  learned  presi- 
dent of  the  court  below  seems  to  think.  His  extended  argument 
or  "collateral  observations"  to  show  that  "the  company  had  no 
lawful  right  to  abdicate  its  function  of  management,  and  the  city 
had  no  lawful  right  to  assume  it,"  and  that  there  was  no  duty 
resting  on  the  company  to  sell  tickets  are  questions  not  raised 
by  the  pleadings  and  are  not  in  the  case,  nor  are  they  relied  on 
as  a  defense  in  this  proceeding.  Neither  party  is  denying  the 
validity  of  the  agreement  or  seeking  to  evade  its  operation ;  nor 
do  the  parties  desire  to  avoid  the  single  and  simple  issue  raised 
by  the  pleadings. 

What  is  a  "rate  of  fare"  in  the  legal  as  well  as  the  usual  and 
ordinary  meaning  of  the  expression  when  applied  to  the  trans- 
portation of  passengers  by  a  carrier?  The  word  "rate"  has  a 
primary  meaning  of  ratio  or  proportion  to  some  standard,  but 
is  also  defined  to  be  the  price  or  amount  stated  or  fixed  on  any- 
thing. 23  Am.  &  Ency.  of  Law  (2d  Ed.)  888;  Barrett  v.  The 
Wacousta,  2  Fed.  Cas.  928;  Raun  v,  Reynolds,  11  Cal.  14; 
Adams  v.  Union  Railroad  Co.,  21  R.  I.  134,  136,  42  Atl.  515,  44 
L.  R.  A.  27Z,  "Regular  rates"  for  telephone  service  are  the 
rates  charged  in  the  neighborhood  for  the  service.  Martinsburg 
Bank  v.  Telephone  &  Supply  Co.,  150  Pa.  36,  24  Atl.  754. 
''Fare"  is  the  price  of  passage,  or  the  sum  paid  or  to  be  paid  for 
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carrying  a  passenger.     12  Am.  &  Eng.  Ency.  of  Law  (2d  Ed.) 
881.    And  in  McNeil  Pipe  &  Foundry  Co.  v.  Rowland,  111  X. 
C.  615,  16  S.  E.  857,  20  L.  R.  A.  743,  "fare"  is  defined  to  be  "a 
rate  of  charge  for  the  carriage  of  passengers."   "Rate,"  as  used 
in  the  interstate  commerce  law,  means  the  net  amount  the  car- 
rier receives '  from  the  shipper  and  retains.     United   States  z\ 
Chicago  &  Alton  Ry.  Co.   (D.  C.)    148  Fed.  646.     The  words 
"rate"  and  "fare"  are  synonymous  when  used  in  defining  the 
price  for  transporting  passengers  by  a  carrier.     In  all  the  cases 
they  are  used  interchangeably  as  signifying  the  price  or  charge 
for  transportation  of  a  passenger.     In  Chase  v.  New  York  Cen- 
tral Railroad  Co.,  26  N.  Y.  523,  the  statute  under  consideration 
provided  that  a  railroad  company  should  carry  way  passengers 
"at  a  rate  not  exceeding  two  cents  per  mile,"  and  a  subsequent 
statute  imposed  a  penalty  on  the  carrier  for  asking  and  receiving 
"a  greater  rate  of  fare."    The  court  in  holding  that  there  was  no 
necessity  for  the  use  of  the  words  "of  fare"  in  the  earlier  stat- 
ute   said    (page    525)     "Here    the    word    'rate'    means    price, 
amount;  and  the  adding  of  the  words  'of  fare*  after  the  word 
*rate'  would  have  produced  tautology,  and,  perhaps,  ambiguity » 
and  certainly  a  very  inaccurate  sentence,  as  will  be  perceived 
upon  considering  the  meaning  of  the  word  'fare.'    It  is  the  price 
of  passage  or  the  sum  paid  or  to  be  paid  for  carrying  the  passen- 
ger.    *     *     *     The  word  itself  included  the  idea  of  being  car- 
ried as  a  passenger."    The  words  "rate  of  fare,"  therefore,  when 
used  in  dealing  with  the  question  of  transportation  by  a  carrier 
mean,   under   the   settled   definition   of   the   words   "rate"    and 
"fare,"  the  price  or  charge  for  the  transportation  of  passengers. 
Accepting  such  as  the  proper  construction  of  the  words,  what 
were  the  "rates  of  fare"  charged  and  collected  by  the  defendant 
company  for  the  transportation  of  passengers  on  July  1,   1907. 
the  date  of  the  contract  between  the  company  and  the  city?  TliC 
answer  to  this  question  is  not  in  doubt  on  the  facts  disclosed  by 
the  evidence,  found  by  the  trial  court,  or  averred  in  the  defend- 
ant's answer.    The  court  below  finds  that  at  the  date  of  the  con- 
tract "the  defendant  had  three  prices  for  its  service"  in  trans- 
porting passengers:  (a)  Five  cents;  (b)  eight  cents;  and     fc) 
twenty-five  cents  for  six  tickets  each  of  which  entitled  the  holder 
to  a  single  ride  or  two  rides  on  a  transfer.    This  finding  is  not 
excepted  to,  and  therefore  must  be  taken  as  true.    Was  not  each 
of  these  "prices  for  its  service"  a  "rate  of  fare,"  and  were  the 
prices  not  the  "present  rates  of  fare"  in  contemplation  of  the 
parties  when  they  executed  the  contract?     The  finding  of  the 
court  on  this  question  of  fact  having  been  accepted  as  verity  by 
both  parties,  these  were  the  only  "rates  of  fare"  charged  and  col- 
lected by  the  carrier  for  transporting  passengers  on  July  1,  1907. 
The  "rates  of  fare"  mentioned  in  the  contract,  therefore,  under 
the  finding  of  the  trial  court,  included  6  tickets  for  25  cents,  the 
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equivalent  of  a  rate  or  price  of  4  1-6  cents  for  a  ticket,  on  which 
the  holder  was  entitled  to  one  ride  and  a  transfer  privilege  over 
certain  designated  routes. 

A  like  conclusion  is  reached  in  considering  the  facts  set  up  in 
the  answer  filed  by  the  defendant  company.  It  denies  that  at 
the  time  the  contract  was  made  there  were  three  rates  of  fare, 
but  admits  "that,  in  addition  to  charging  a  cash  fare  of  five 
cents  for  each  separate  ride,  this  company  did  at  the  time  the 
said  contract  was  entered  into  sell  an  exchange  ticket  for  eight 
cents  which  was  good  for  an  additional  ride  upon  an  intersect- 
ing car  in  accordance  with  the  terms  and  conditions  of  said 
ticket,  and  that  the  company  also  sold,  through  its  conductors,  six 
tickets  for  twenty-five  cents,  each  of  which  was  received  by  the 
company  at  that  time  for  one  ride."  Here  we  have  the  admis- 
sion by  the  defendant  that  at  the  date  of  the  contract  it  had 
"three  prices  for  its  service"  for  transporting  passengers  over 
its  lines,  and  that  one  of  these  prices  or  rates  was  six  tickets  for 
twenty-five  cents,  each  ticket  being  received  for  one  ride.  The 
company  does  not  allege,  it  will  be  observed,  that  it  had  at  that 
time  any  other  rate,  charge,  or  price  for  transporting  passengers. 
It  will  also  be  noticed  that  by  its  answer  it  had  three  charges  or 
rates  for  its  service,  and  that  each  was  different  in  amount  from 
the  others.  It  contends  that  it  had  but  one  "rate  of  fare,"  to 
wit,  a  cash  fare  of  five  cents,  and  that  the  other  prices  charged 
and  collected  for  its  service  "were  details  of  management  which 
the  company  had  adopted  or  changed  from  time  to  time  during 
many  years  without  demand,  complaint  or  regulation  on  the 
part  of  the  municipality."  If  the  company's  contention  be  cor- 
rect that  it  had  but  a  single  five-cent  "rate  of  fare"  at  the  time, 
why  did  the  parties  stipulate  in  the  contract  that  ^'the  present 
rates  of  fare,"  instead  of  "the  present  rate  of  fare,"  should  not 
be  changed  without  the  city's  consent?  The  question  cannot  be 
answered  by  imputing  to  the  eminent  counsel  of  the  parties  who 
supervised  the  drawing  and  execution  of  the  contract  inadvert- 
ence or  ignorance  of  the  facts  or  of  the  law.  Not  only  the 
counsel  and  their  clients,  but  every  individual,  in  the  city  of 
Philadelphia  using  the  defendant's  cars,  knew  that  at  that  date 
there  were  three  "rates  of  fare"  or  prices  charged,  and  not  one 
"rate  of  fare,"  for  the  transportation  of  passengers  over  the  de- 
fendant's lines.  It  is  therefore  apparent  that  the  parties  and 
their  counsel  then  treated  the  "three  prices  for  its  service," 
charged  by  the  company,  as  the  "present  rites  of  fare"  which 
could  be  "changed  from  time  to  time,  but  only  with  the  consent 
of  both  parties."  This  conclusion  is  supported,  and  not  refuted, 
hy  the  company's  contention  that  the  fares  charged  for  its  serv- 
ice, other  than  the  five-cent  fare,  "were  details  o!  manage- 
ment which  the  company  had  adopted  or  changed  from  time  to 
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time  during  many  years  without  demand,  complaint  or  regula- 
tion on  the  part  of  the  municipality."  It  was  these  frequent 
changes  of  fare  that  the  city  desired  to  prevent.  It  believed  that 
the  changes  made  at  the  pleasure  of  the  company  had  been  det- 
rimental to  the  interests  of  the  people  using  car  service,  and  the 
stipulation  in  question  was  inserted  in  the  contract  to  protect 
the  public  by  preventing  a  change  of  any  or  all  of  "the  present 
rates  of  fare"  without  the  city's  consent. 

As  noted  above,  the  trial  court  found  that  at  the  date  of  the 
contract  the  defendant  had  "three  prices  for  its  service,"  five 
cents,  eight  cents,  and  the  strip  ticket,  the  equivalent  of  a  five- 
cent  cash  fare.     The  defendant  company  alleges  in  its  answer 
that  at  that  time  it  had  only  one  rate  of  fare,  viz.,  a  five-cent 
cash  fare,  which  could  not  be  (Changed  without  the  city's  con- 
sent, and  that  the  other  two  "prices  for  its  service,"  viz.,  the 
eight-cent  and   strip  ticket  fares,   were  not   rates  of   fare  and 
could  be  changed  at  its  pleasure.     I  fully  agree  that  the  latter 
two  rates  are  charges  of  the  same  character,  and,  if  either  is 
without  the  contract,  the  other  is  likewise.    The  eight-cent  rate, 
evidenced  by  an  exchange  ticket,  entitled  the  passenger  to  a  con- 
tinuous ride  on  two  intersecting  cars,  or  was  the  equivalent  of  a 
fare  of  four  cents  on  each  car  or  for  one  ride.     The  exchange 
ticket  represented  two  rides  for  eight  cents,  being  two  cents  less 
than  two  fares  which,   without   the  ticket,   the  passenger  was 
required  to  pay.    The  six  strip  tickets  for  which  the  holder  paid 
twenty-five  cents  was,  as  held  by  this  court  in  the  former  case, 
each  the  equivalent  of  a  five-cent  fare  and  secured  to  the  holder 
the  same  privileges.    Conceding,  therefore,  as  must  be  conceded, 
the  two  prices   for  transportation    (eight-cent  and  strip  ticket 
fares)  to  he  of  the  same  nature  or  equally  and  occupying  the 
same  position  under  the  contract,  the  strip  ticket  must  be  held 
to  be  within  the  contract  or  this  court  must  reverse  itself  if  the 
opinion  in  the  former  case  correctly  announced  the  judgment  of 
its  members.     In  discussing    and    determining    what    fares    for 
transportation  the  company  had  established  at  the  date  of  the 
contract,  the  opinion  in  Philadelphia  v.  Phila.  Rap.  Transit  Co., 
224  Pa.  544.  says  (page  552  of  224  Pa.,  page  925  of  73  Atl.) : 
"It  is  quite  evident,  however,  that  the  reference  in  the  proviso 
was  to  the  charges  and  fares,  the  company  was  receiving  at  the 
date  of  the  contract.     It  could  be  to  nothing  else.     Accepting 
this  as  the  meaning,  it  is  necessary,  first,  to  inquire  what  these 
several  charges  were.    We  have  referred  to  one  five  cents  for  a 
single  continuous  ride  in  the  same  car.    Another  was  eight  cents 
for  a  single  change  from  one  car  to  another  on  certain  inter- 
secting lines.     It  is  not  denied  that  these  charges  fall  within  the 
meaning  of   the  proviso."     If,   therefore,   the  eight-cent   ticket 
which  entitled  the  holder  to  two  rides  is  conceded  by  this  court 
to  be  a  "rate  of  fare,"  does  it  not  logically  and  irresistibly  fol- 
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low  that  the  strip  ticket   which  entitled  the  holder  to  two  rides 
is  also  a  "rate  of  fare"  >vithin  the  meaning  of  the  contract? 

If,  however,  there   was   any  doubt  as  to  the  six  for  a  quarter 
tickets  being  a  "rate  of  fare"  within  the  contract  of  July  1,  1907, 
that  doubt  is  entirely   dispelled  by  the  company's  own  construc- 
tion oi  the  contract   contained  in  its  statement  to  the  public  on 
May  3,  1909,  when  it  discontinued  the  use  of  those  tickets.   This 
statement,  a  part  of   the   record  and  now  before  this  court,  was 
issued  seven  days  after  the  former  opinion  in  this  case  was  filed, 
and.  of  course  was  not  before  or  considered  by  this  or  the  trial 
court  in  that  case.      It  is  the  company's  interpretation  of  the  con- 
tract and  conclusively   shows  that  the  strip  ticket  was  one  of  the 
'rates  of  fare"   which    could  be  changed  only  with  the  consent 
of  both  parties.      The    statement  was  issued  by  the  company  to 
inform  the  public  "as  to  the  necessity  and  reasons  for  its  action 
I  in  discontinuing  the  strip  tickets),  and  what  its  effect  upon  the 
patrons  of  the  company  will  be."     In  other  words  the  company 
desired  to  assign  its  reasons  for  changing  the  "rates  of  fare'*  by 
the  discontinuance  of   the  strip  ticket.    The  statement  speaks  of 
"the  average  fare"   received  being  about  3.90  of  a  cent,  and  re- 
s^ulting  partly   from    48  per  cent,  of  the  passengers  "riding  on 
package  (strip)  tickets,  paying  4  1-6  cents."     The  statement  then 
proceeds  to  show    the  necessity  for  the  company  increasing  its 
revenues.     It  refers    to  the  "average  per  passenger"  above  al- 
luded to,  to  the  dividends  due  the  stockholders  which  "represent 
any  increase  in   fares"  for  the  next  two  years,  to  the  object  of 
the  company  in  having  all  opposition  to  the  "change  in  the  trans- 
portation charges'*    dissipated.    The   statement  then   announces 
that  "the  last  thing  which  you   (the  public)   expected  was  any 
change  in  the  schedule  of  charges  which  would  result  in  an  in« 
crease  in  the   rate    per  passenger.    *    *    *    As  already  stated, 
the  present  average  charge  per  passenger  is  3.90.       A  careful 
estimate  of  the  average  charge  under  the  new  schedule  is  4.35. 
a  change  of  less  than  one-half  of  a  cent  per  passenger.     If  the 
company  continued  strip  tickets  and  abolished  all  their  transfers, 
the  average  charge  would  be  greater,  viz.,  about  4.92." 

This  is  a  construction  of  the  contract  of  July  1,  1907.  by  the 
(defendant,  in  which  the  plaintiff  concurs,  and  as  we  said  in  Peo- 
ple's Natural  Gas  Co.  v.  Braddock  Wire  Co.,  155  Pa.  22,  25  Atl. 
749:  "When  we  are  asked  to  say  what  the  parties  mean  or  in- 
tended by  their  contract,  it  is  entirely  safe  to  point  to  their  own 
construction  of  it."  By  the  defendant's  statement  all  doubt  is 
resolved  against  its  contention  that  4  1-6  cents  is  not  a  "rate  of 
j^are,"  or  that  the  strip  ticket  does  not  represent  a  "rate  of  fare/' 
The  defendant's  answer  denies  that  the  discontinuance  of  the 
^^rip  ticket  is  "a  substantial  increase  of  fare  or  a  change  of  fare," 
but  the  correctness  of  this  denial  may  well  be  doubted  in  view 
^^  the  fact  that  the   discontinuance  of  those  tickets  increased  the 
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company's  revenues  more  than  $2,000,000  annually.  Does  the 
increase  result  from  "the  details  of  management"  of  the  corpora- 
tion, or  from  a  change  of  the  rates  of  fare  made,  as  conceded  in 
the  statement,  for  the  purpose  of  increasing  the  revenues  of  the 
company  ? 

I  think  it  clear  that  at  the  date  of  the  contract  a  strip  ticket, 
conferring  on  the  holder  the  same  privileges  as  a  five-cent  cash 
fare,  represented  a  **rate  of  fare"  within  the  meaning  of  the 
contract,  and  therefore  the  company  could  not  withdraw  or  dis- 
continue it  without  the  consent  of  the  city. 

I  would  reverse  the  decree  of  the  court  below,  and  grant  the 
prayer  of  the  bill. 


Levan  et  al.  v.  Atlantic  Coast  Line  R.  Co. 

(Supreme  Court  of  South  Carolina,  Aug.  6.  1910.) 

[68  S.   E.   Rep.  770.] 

Appeal  and  Error — Exceptions  Eliminated  by  Verdict. — Excep- 
tions to  refusal  to  charge  that  there  was  no  evidence  to  support 
a  finding  of  punitive  damages  *are  eliminated  by  the  verdict  not  in- 
cluding any  punitive  damages. 

Carriers — Giving  Ticket  over  Wrong  Route — ^Ejection — Damages 
— ^Evidence. — Where  passengers,  a  woman  and  young  child,  called  for 
tickets  to  a  place  over  one  route,  were  given  tickets  there  over  a 
second  route,  boarded  a  train  over  the  first  route,  and  were  put  off 
at  the  next  station,  evidence  of  the  conditions  at  such  station — a  cold 
winter  day,  an  unhealed  waiting  room,  a  boisterous  crowd,  and  the 
next  train  to  destination  over  the  route  called  for  by  the  ticket  not 
.being  due  for  seven  or  eight  hours — and  of  the  injuries  from  a  car- 
riage ride  back  to  the  initial  station,  is  admissible  as  tending  to  show 
the  necessity  of  such  ride  and  damages  therefrom. 

Trial — Remarks  of  Court. — ^The  mere  repetition  by  the  judge  for 
the  benefit  of  .defendant's  counsel  of  plaintiff's  answer  to  a  question 
as  to  where  he  first  saw  something  is  not  objectionable  as  an  ex- 
pression of  opinion. 

Trial — Remarks  of  Court  in  Ruling  on  Evidence. — For  the  court 
in  accepting  or  rejecting  evidence  to  merely  state  its  reason  there- 
for without  any  indication  of  opinion  as  to  the  merits  of  the  case 
is  not  error. 

Carriers — Giving  Passenger  Wrong  Ticket — ^Action — ^Evidence.— 
There  being  evidence  that  defendant's  ticket  agent  had  made  a 
mistake  in  selling  plaintiffs  tickets  for  a  train  over  a  different  route 
than  asked  for,  evidence  that  he  was  in  a  position  where  he  could 
5ee  they  were  boarding  the  train  for  which  they  had  asked  tickets. 
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and  not  that  for  which  the  tickets  called,  is  competent  in  an  action 
for  damages;  they  having  been  ejected  and  obliged  to  return. 

Appeal  and  Brror — Harmless  Error — ^Admission  of  Evidence. — 
Even  if  evidence  that  defendant's  ticket  agent  who  sold  plaintiffs 
tickets  for  a  train  over  a  route  other  than  that  asked  for  was  in  a 
position  to  sec  they  were  boarding  the  train  for  which  they  had 
asked  tickets,  and  not  that  for  which  the  tickets  called,  was  incom- 
petent in  an  action  for  damages,  plaintiffs  having  been  ejected  from 
the  train  and  obliged  to  return,  it  could  hardly  have  had  any  weight 
with  the  jury;  the  uncontradicted  evidence  being  that  the  agent  was 
bard  pressed  and  absorbed  in  his  work  of  selling  tickets. 

Evidence— Irrelevant  Evidence— RebnttaL — It  not  appeanng  that 
the  testimony  was  relevant  or  competent,  it  was  hot  error  to  re- 
fuse to  allow  defendant's  ticket  agent,  in  an  action  for  damages  for 
filing  a  ticket  over  a  route  other  than  that  contracted  for,  to  con- 
tradict plaintiffs'  testimony  that  the  name  of  a  certain  railroad  com- 
pany was  on  the  ticket. 

Carriers — Contract  for  Carriage — Breach — Evidence. — ^That  one 
asks  a  ticket  agent  for  a  certain  ticket,  and  the  agent  responds  by 
stating  and  accepting  the  price,  is  evidence  of  an  undertaking  by  the 
agent  to  furnish  such  ticket,  and  of  a  contract  by  the  carrier  to  trans* 
port  the  passenger  to  his  destination  by  the  route  specified;  so  that, 
defendant  carrier  having  had  on  sale  tickets  for  S.  by  way  of  C,  evi- 
dence that  its  agent  in  response  to  a  request  for  such  a  ticket,  handed 
him  instead  thereof  a  ticket  for  S.  by  way  of  H.,  and  that  plaintiff, 
having  boarded  the  train  by  way  of  C,  was  ejected  at  the  next  sta- 
tion, and  obliged  to  return,  warrants  submission  of  the  issues  of  de- 
fendant having  contracted  with  plaintiff  for  a  ticket  by  way  of  C, 
and  having  breached  the  contract  to  plaintiffs  injury. 

Carriers— Ejection  of  Passenger — Damages — Necessity  of  Carriage 
Trip— Instmctions. — Plaintiff  at  S.  asked  defendant's  agent  for  a 
ticket  to  A.  by  way  of  C,  was  handed  one  by  way  of  H.,  and,  having 
boarded  a  train  for  A.  by  way  of  C,  was  ejected  at  W.,  and  there 
being  no  train  returning  to  S.  for  seven  or  eight  hours,  and  it  being 
2  cold  day,  and  the  waiting  room  at  W.  being  unheated,  and  there 
being  a  boisterous  crowd  about  it,  returned  to  S.  by  carriage.  Held, 
that,  as  taking  from  the  jury  the  question  whether  the  circumstances 
made  the  trip  from  W.  to  S.  necessary,  it  was  proper  to  refuse  the 
bracketed  part  of  the  requested  instruction:  "It  is  the  duty  of  a 
passenger  who  has  been  inadvertently  informed  by  a  ticket  agent 
that  a  certain  train  would  take  her  to  her  destination,  if  you  be- 
Hcvc  that  the  agent  did  give  such  misdirection,  to  use  all  reason- 
J^ble  means  known  to  her  or  suggested  to  minimize  her  damages, 
land  if  she.  by  waiting  at  the  station  a  few  hours,  could  have  re- 
turned to  S.  and  proceeded  to  her  destination  on  another  train, 
after  returning  to  S.,  she  should  have  waited  and  taken  that  train 
and  not  have  exposed  herself.     The  law  requires  that]." 
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Carriers— Ejection  of  Passenger— Damages— Necessity  of  Car« 
riage  Trip — Evidence. — Evidence  that  when  passengers,  a  woman 
and  young  child,  were  ejected  at  W.  from  a  train  for  S.  by  way  of 
C.,  having  asked  defendant's  agent  for  a  ticket  for  S.  by  way  of  C, 
and  been  furnished  with  one  for  S.  by  way  of  H.,  the  next  train  for 
S.  by  way  of  H.  would  not  arrive  for  seven  or  eight  hours,  that  it 
was  a  cold  winter  day,  that  the  waiting  room  was  unhealed,  and 
that  they  were  without  money  to  procure  accommodations,  is  suf- 
ficient to  go  to  the  jury  on  the  question  of  a  carriage  trip  back  to 
the  initial  station  taken  by  them,  having  been  a  necessity  forced 
on  them  by  defendant's  breach  of  duty,  and  so  prevents  it  being  said 
as  matter  of  law  that  their  duty  to  minimize  the  damage  required 
them  to  remain  at  W.,  and  obtain  accommodations  there  till  arrival 
of  such  next  train. 

Carriers — Giving  Ticket  over  Wrong  Route — Diligence  of  Passen- 
ger— Instruction. — The  bracketed  words  in  the  requested  instruc- 
tion, given  in  a  case  in  which  plaintiff,  having  asked  defendant's 
agent  for  a  ticket  for  S.  by  way  of  C,  was  given  one  used  for  trains 
for  S.  by  way  of  H.,  and,  having  taken  the  train  for  S.  by  way  of 
C,  was  ejected  at  the  next  station,  that  "it  is  the  duty  of  a  passen- 
ger before  boarding  a  train  to  use  all  due  diligence  to  ascertain  if 
it  is  the  right  train,  [the  train  on  which  his  ticket  entitles  him  to 
transportation],  and,  if  the  passenger  fails  to  use  the  means  of  in- 
formation at  his  command,  he  cannot  complain  of  the  resulting 
*  *  *  damage,  even  if,  on  his  refusal  to  pay  the  additional  fare 
to  the  next  station,  or  regular  stopping  place,  he  is  ejected  from  the 
train" — imply  that  due  diligence  in  ascertaining  the  right  train  re- 
quires the  passenger  to  examine  his  ticket  in  every  case  to  see  if 
it  expresses  his  contract  of  carriage,  and  are  therefore  properly  re- 
jected. 

Evidence — Contract  of  Carriage — Tickets — Parol  Evidence.* — An 
ordinary  unsigned  railroad  ticket  is  not  the  sole  evidence  of  the 
contract  of  carriage.  It  is  a  token  or  receipt  given  to  show  the 
passenger  has  paid  his  fare  from  the  place  of  departure  mentioned 
therein  to  the  destination  mentioned  therein;  so  that  parol  evidence 
is  admissible  to  prove  the  terms  of  the  contract  entered  into,  or 
the  representation  made  by  the  agent  when  the  ticket  was  pur- 
chased. 

Carriers — Passengers — Duty  to  Examine  Tickets.t — A  passenger 
is  not  in  all  cases  obliged  to  see  that  his  ticket  expresses  the  car- 

♦For  the  authorities  in  this  series  on  the  subject  of  the  admissi- 
bility of  parol  testimony  to  vary  the  contract  purported  to  be  ex- 
pressed by  the  terms  of  a  passenger  ticket,  see  last  foot-note  of 
Shelton  v.  Erie  R.  Co.  (N.  J.),  25  R.  R.  R.  70,  48  Am.  &  Eng.  R. 
Cas.,  N.  S.,  70;  second  paragraph  of  foot-note  of  Crabtree  v,  Wash- 
ington County  Ry.  Co.  (Me.),  24  R.  R.  R.  472,  47  Am.  &  Eng.  R 
Cas.,  N.  S.,  472. 

tSee  foot-notes  of  Olson  v.  Northern  Pac.  Ry.  Co.  (Wash.),  29 
R.  R.  R.  705,  52  Am.  &  Eng.  R.  Cas.,  N.  S.,  705. 


Vol  38  R  R  R— Vol.  61  Am  &  Eng  R  Cas  N  S         39 

Levan  et  al.  v.  Atlantic  Coast  Line  R.  Co 

net's  contract  for  the  guidance  of  the  conductor,  so  that  having 
asked  for  a  ticket  for  S.  by  way  of  C,  and  been  given  one  used  on 
another  route  for  S.,  and  boarded  a  train  for  S.  by  way  of  C,  it  is 
a  question  of  fact  whether  due  diligence  in  the  effort  to  get  on  the 
right  train  required  him  to  examine  his  ticket,  though  if  he  had  ex- 
amined it,  and  it  had  shown  on  its  face,  and  he  had  discovered  there- 
from,  that  it  was  by  a  route  different  from  that  asked  for,  good 
faith  would  have  required  him  to  report  the  mistake  to  the  ticket 
agent,  and  have  the  mistake  corrected. 

Carriers— Giving  Passenger  Wrong  Ticket — Notice. — Plaintiff, 
who  asked  defendant's  agent  at  U.  for  a  ticket  to  S.  by  way  of  C, 
and  was  given  a  ticket  without  a  coupon,  such  as  was  used  over 
the  route  to  S.  by  way  of  H.,  was  not  charged  with  notice  that  the 
route  by  way  of  H.  must  be  taken,  because  defendant  neither  owned 
nor  operated  a  road  from  U.  to  S.,  by  way  of  C,  and  did  own  and 
operate  one  by  way  of  H.,  and  the  ticket  had  no  coupon  attached  to 
it  from  C.  to  S.  on  some  other  road;  there  being  no  proof  that  de- 
fendant always  indicated  the  route  over  roads  in  this  way,  and  that 
plaintiff  knew  or  ought  to  have  known  it. 

Carriers— Giving  Passenger  Wrong  Ticket — Knowledge  Imputed 
to  Conductor. — Knowledge  by  the  ticket  agent  of  the  right  of  a 
passenger  under  a  ticket,  the  passenger  having  asked  for  a  ticket 
by  one  route  and  been  given  one  by  another  route,  and  got  on  the 
train  by  the  route  for  which  he  asked  a  ticket,  is  to  be  imputed  to 
the  conductor  of  the  train. 

Appeal  and  Error — Harmless  Error — Instructions — ^The  giving  of 
an  instruction  for  plaintiff  affecting  only  the  question  of  exemplary 
damages  is  harmless,  the  verdict  having  been  for  only  actual  dam- 
ages. 

Appeal  and  Error — Harmless  Error — Instructions. — Where  there 
was  no  evidence  that  one  of  the  plaintiffs  suffered  physical  injury. 
It  is  to  be  assumed  the  jury  included  in  their  verdict  nothing  on  ac- 
count of  physical  injury  to  him;  so  that  inadvertent  expressions 
in  the  instructions  that  the  jury  might  find  a  verdict  for  suffering 
of  either  or  both  of  plaintiffs  were  harmless. 

Appeal  from  Common  Pleas  Circuit  Court  of  Sumter  County ; 
Thos.  S.  Sease,  Judge. 

Action  by  Malinda  L.  Levan  and  another  against  the  Atlantic 
Coast  Line  Railroad  Company.  Judgment  for  plaintiffs.  De- 
fendant appeals.     Affirmed. 

P.  A.  Willcox  and  Mark  Rexfiolds,  for  appellant. 
h.  D,  Jennings,  for  respondent. 

Woods,  J.  The  plaintiff  Barton  Levan  bought  of  the  agent  of 
defendant  a  ticket  and  a  half  ticket  for  his  wife,  Malinda  L.  Le- 
van, and  her  child  from  Sumter,  S.  C,  to  Savannah,  Ga.,  and  re- 
turn. There  was  evidence  from    Barton  Levan  and  other  witnesses 
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that  he  asked  for  a  ticket  by  way  of  Columbia,  and  that,  suppos- 
ing tickets  had  been  given  him  by  that  route,  he  put  his  wife  and 
child   on   the   train    for   Columbia;    that  between    Sumter    and 
Wedgefield,  the  next  station,  the  conductor  of  the  train  told  Ma- 
linda  L.  Levan  that  she  had  tickets  for  herself  and  child   from 
Sumter  to  Savannah  by  way  of  Charleston ;  that  the  only  expla- 
nation made  by  the  passenger  was  that  she  thought  she  had  the 
right  tickets  for  that  train,  no  claim  being  made  by  her  to  the 
conductor  that  the  ticket  agent  had  not  given  her  the  tickets 
asked  for;  that  the  plaintiff  was  charged  no  fare  to  Wedgefield, 
but  was  put  off  there,  and  directed  to  take  the  next  train  going 
to  Charleston  and  thence  to  Savannah.     The  evidence  of   the 
plaintiff  indicated  that  she  was  treated  with  courtesy  by  the  con- 
ductor, but  the  plaintiff  testified  that  it  was  a  cold  Christmas  day, 
that  there  was  no  fire  in  the  waiting  room  at  Wedgefield;  that 
there  was  a  crowd  of  boisterous  persons  about  the  station;  that 
the  train  from  Columbia  to  Charleston  was  not  due  in  seven  or 
eight  hours;  that,  under  these  conditions,  she  undertone  to  re- 
turn to  Sumter  in  a  carriage  sent  by  her  husband  in  response  to 
her  request  by  telephone;  that  on  the  journey  she  was  exposed 
to  a  very  severe  storm  which  resulted  in  much  discomfort  and 
sickness.     The   action   is  for   the  alleged   negligent  and   willful 
breach  of  duty  by  the  defendant  in  refusing  to  carry  the  plain- 
tiff to  Savannah  by  way  of  Columbia  under  a  contract  to  do  so^ 
and  for  the  suffering  and  sickness  alleged  to  have  resulted  from 
its  refusal.    On  this  allegation  the  verdict  of  the  jury  was  for 
"three  hundred  dollars  actual  damages." 

The  22  exceptions  with  utmost  detail  charge  as  erroneous  al- 
most every  step  taken  by  the  court  in  the  conduct  of  the  trial. 
The  exceptions  as  to  the  refusal  of  the  circuit  judge  to  charge 
that  there  was  no  evidence  to  support  a  finding  of  punitive  dam- 
ages and  as  to  other  alleged  errors  on  the  subject  of  punitive 
damages  are  put  entirely  out  of  the  case  by  the  fact  that  the  ver- 
dict did  not  include  any  punitive  damages. 

Evidence  as  to  the  conditions  which  the  plaintiff  found  at 
Wedgefield,  and  the  injuries  resulting  from  the  carriage  ride 
from  Wedgefield  to  Sumter,  was  clearly  admissible  as  tending 
to  show  that  the  journey  was  necessary,  and  that  the  plaintiff 
suffered  injury  therefrom.  Carter  v.  Southern  Ry.,  75  S.  C. 
355,  55  S.  E.  771 ;  Entzminger  v.  Seaboard  A.  L.  Ry.  Co.,  79  S. 
C.  151,  60  S.  E.  441 ;  Campbell  v.  Railway,  83  S.  C.  448,  65  S. 
E.  628,  23  L.  R.  A.  (N.  S.)  1056. 

The  exception  to  the  remark  of  the  court  in  the  course  of  the 
trial  as  to  the  time  when  the  plaintiff  Barton  Levan  said  he  ob- 
served on  the  tickets  the  words,  "North  Western  Railroad  Com- 
pany of  South  Carolina,"  was  taken  under  an  obvious  mistake. 
The  remark  contained  no  suggestion  of  the  expression  of  opin- 
ion, but  was  a  mere  repetition  of  an  answer  of  the  witness  for 
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the  benefit  of  defendant's  counsel.  The  objections  to  other  re- 
marks of  the  judge  in  passing  on  the  admissibility  of  evidence 
have  as  little  foundation.  The  court  merely  gave  the  reasons 
for  the  acceptance  or  rejection  of  evidence,  without  any  indica- 
tion of  opinion  as  to  the  merits  of  the  case.  The  case  therefore 
falls  under  the  principle  applied  in  Willis  v.  Telephone  Co.,  73 
S.  C.  379,  53  S-  E.  639,  and  not  under  that  applied  in  Latimer  u 
Electric  Co.,  81  S.  C.    374,  62  S.  E.  438. 

In  view  of  the  evidence  that  the  ticket  agent  had  made  a  mis- 
take in  the  sale  of  the  tickets,  no  argument  seems  necessary  lo 
show  the  competency  of  evidence  that  the  agent  was  in  a  posi* 
ti<Mi  where  he  could  see  that  the  plaintiffs  were  boarding  the 
wrong  train.  But,  even  if  incompetent,  this  testimony  could 
hardly  have  had  any  weight  with  the  jury,  because  of  the  un- 
contradicted evidence  that  the  agent  was  hard  pressed  and  ab- 
sorbed in  the  work  of  selling  tickets. 

The   contention  that   the    court   erred    in  not   allowing   the 
ticket  agent  to  testify  in  contradiction  of  Barton  Levan  that  the 
words     "North  Western  Railroad  Company"  were  not  on  the 
tickets  sold  cannot  be  sustained  because  it  does  not  appear  that 
the  testimony  was  relevant  or  material.     There  was  direct  evi- 
dence  that  defendant's   agent    handed  the    plaintiffs    tickets  to 
Savannah  by  way  of  Charleston  in  response  to  a  request  for 
tickets  to  Savannah  by  way  of  Columbia.     There  was  no  dis- 
pute that  the  defendant  had  on  sale  such  tickets  as  the  plaintiffs 
asked  for.    When  one  asks  a  ticket  agent  for  a  certain  ticket, 
and  the  agent  responds  by  stating  and  accepting  the  price,  that 
is   evidence    of  an    undertaking  on    the    part  of    the  agent  to 
furnish  the  ticket  asked  for,  and  of  a  contract  on  the  part  of 
the  company  to  transport  the  passenger  to  his  destination  by 
the  route  specified.    Therefore  the  court  did  not  err  in  submit- 
ting to  the  jury  the  issue  whether  the  defendant  had  contracted 
with  the  plaintiffs  for  tickets  by  way  of  Columbia,  and  whether 
the  defendant  had  breached  that  contract  to  the  injury  of  the 
plaintiffs. 

The  court,  in  accordance  with  the  rule  laid  down  in  Carter  v. 
Ry.,  75  S.  C.  355,  55  S.  E.  771.  gave  to  the  jury  as  part  of  his 
charge  the  following  request,  except  the  portion  italicized:  "It 
is  the  duty  of  a  passenger  who  has  been  inadvertently  informed 
by  a  ticket  agent  that  a  certain  train  would  take  her  to  her  des- 
tination, if  you  believe  that  the  agent  did  give  such  misdirection, 
to  use  all  reasonable  means  known  to  her  or  suggested  to  mini- 
mize her  damages,  and  if  sh^,  by  waiting  at  the  station  a  feiv 
hours,  could  have  returned  to  Sumter  and  proceeded  to  her  des- 
tination on  another  train,  after  returning  to  Sumter,  she  should 
have  waited  and  taken  that  train  and  not  have  exposed  her- 
self.  The  law  requires  that"  The  court  could  not  hav^  ac- 
cepted the  latter  part  of  the  request  without  taking  froncv  the 
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jury  the  question  whether  the  circumstances  were  such  us  to 
make  the  trip  from  Wedgefield  to  Sumter  necessary.  Berley  z/. 
Railway,  83  S.  C.  411,  65  S.  E.  456;  Campbell  v.  Railway,  83 
S.  C.  448,  65  S.  E.  628,  23  L.  R.  A.  (N.  S.)  1056. 

The  evidence  of  necessity  for  the  trip  in  the  carriage  from 
Wedgefield  to  Sumter  was  weak,  and  brings  the  case  close  to 
that  line  where  the  court  must  reject  the  verdict  of  the  jury  as 
being  without  any  evidence  to  support  it.  Yet  a  review  of  the 
testimony  is  not  convincing  that  there  was  no  evidence  that  the 
carriage  trip  was  a  necessity  forced  on  the  passenger  by  the 
defendant's  breach  of  duty.  The  wait  at  Wedgefield  would  have 
been  for  almost  the  entire  day.  The  passenger  testified  that 
she  was  without  money  to  procure  accommodations.  There  was 
no  fire  in  the  waiting  room,  and  the  record  indicates  that  the 
passenger's  inexperience  in  travel  and  her  comparative  help- 
lessness in  any  emergency  must  have  been  obvious  to  the  of- 
ficers of  the  defendant.  Under  these  peculiar  conditions,  it 
would  not  be  safe  for  the  court  to  say  that  the  duty  of  the  pas- 
senger to  minimize  the  damage  required  her  to  remain  at  Wedge- 
field and  obtain  accommodations  there  until  the  arrival  of  a 
train  to  Savannah  by  way  of  Charleston.  The  question  whether 
the  suffering  and  sickness  caused  by  exposure  to  an  unexpected 
storm  was  a  result  too  remote  to  be  embraced  in  damages  for 
which  the  defendant  was  responsible  is  not  before  us.  Evidence 
on  the  subject  was  introduced  without  objection,  and  the  court 
was  not  requested  to  charge  the  jury  that  in  considering  the  ef- 
fects of  the  journey  in  the  cold  they  should  eliminate  the  storm 
as  a  factor. 

The  court  also  properly  refused  to  charge  the  words  itali- 
cized in  the  following  request:  "It  is  the  duty  of  a  passenger 
before  boarding  a  train  to  use  all  due  diligence  to  ascertain  if  it 
is  the  right  train,  the  train  on  which  his  ticket  entitles  him  to 
transportation,  and  if  the  passenger  fails  to  use  the  means  of 
information  at  his  command,  he  cannot  complain  of  the  result- 
ing inconvenience  or  damage,  even  if  on  his  refusal  to  pay  the 
additional  fare  to  the  next  station,  or  regular  stopping  place,  he 
is  rejected  from  the  train."  The  rejected  words  implied  that 
due  diligence  in  ascertaining  the  right  train  requires  the  pas- 
senger to  examine  his  ticket  in  every  case  to  see  if  it  expresses 
his  contract  of  carriage.  The  ordinar}-  unsigned  railroad  ticket 
is  not  itself  the  sole  evidence  of  the  contract  of  carriage.  Such 
a  ticket  is  a  token  or  receipt  given  to  show  that  the  passenger 
has  paid  his  fare  from  the  place  of  departure  mentioned  therein 
to  the  place  of  destination  mentioned  therein.  Hence  parol  evi- 
dence is  admissible  to  prove  the  terms  of  the  contract  entered 
into,  or  the  representation  made  by  the  agent  at  the  time  the 
ticket  was  purchased.  4  Elliott  on  Railroads.  §  1593;  Richard- 
son V.  A.  C.  L.  Ry.,  71  S.  C.  444,  51  S.  E.  261.    Whether  the 
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ticket  given  in  token  of  the  undertaking  of  the  railroad  company 
properly  indicates  to  the  officers  of  the  company  that  which  they 
must  do  in  execution  of  the  contract  is  mainly  the  concern  of 
the  railroad  company.     The  passenger  is  not  in  all  cases  rigidly 
charged  with  the  obligation  to  see  that  the  railroad  company 
has  properly  expressed  its  undertaking  for  the  guidance  of  the 
conductor  and  the  other  officials  who  are  to  act  for  the  carrier 
under  the  ticket.    It  is  therefore  a  question  of  fact  as  to  whether 
due  diligence  in  the  effort  to  get  on  the  right  train  requires  the 
passenger  to  examine   his   ticket.     Circumstances   might   arise 
where  it  would  be  his  duty  to  do  so.    Whether  the  circumstances 
require  such  examination  as  due  care  on  the  part  of  the  passen- 
ger is  ordinarily  a  question  for  the  jury.    We  think  it  safer  for 
the  court  to  avoid  laying  down  hard  and  fast  rules  as  to  what 
particular  acts  constitute  negligence  or  due  diligence.     The  evi- 
dence here  does  not  warrant  the  court  in  holding  that  no  other 
inference  could  be  drawn  than  that  it  would  have  been  negli- 
gence on  the  part  of  the  passenger  not  to  examine  his  ticket.  In 
this  case,  however,  the  purchaser  of  the  ticket  indicated  plainly 
by  his  testimony  that  he  did  examine  his  ticket.     If  the  ticket 
had  shown  on  its  face  that  it  was  by  a  route  different  from  that 
asked  for  by  the  purchaser  and  he  had  discovered  the  mistake 
when  he  examined  it,  then  good  faith  obviously   required   of 
him  the  duty  to  report  the  mistake  to  the  ticket  agent  and  have 
it  corrected.    The  difficulty  of  the  defendant  is  that  there  was  no 
evidence  that  a  thorough  reading  of  the  ticket  could  have  made 
any  mistake  therein  evident  to  a  passenger.     The  tickets  were 
taken  up  by  the  conductor  and  in  possession  of  the  defendant 
and  were  not  produced.     Coupons  were  introduced  which  the 
agent  testified  were  in  the  same  form  as  those  sold  to  Levan. 
These  coupons  expressed  that  they  were  good  for  one  first-class 
passage   from     Sumter  to   Savannah,    but  the   route   was    left 
blank.    The  defendant's  contention  is  that  the  purchaser  of  the 
ticket  and  the  passenger  were  chargeable  with  notice  that  the 
Charleston  route  must  be  taken,  because  the  defendant  neither 
owned  nor  operated  a  railroad  from  Sumter  to  Savannah  by 
way  of  Columbia,  but  did  own  and  operate  a  railroad   from 
Sumter  to  Savannah  by  way  of  Charleston,  and  the  tickets  did 
not  have  attached  to  them  coupons  from  Columbia  to  Savannah 
on  some  other  railroad.     Had  there  been  proof  that  the  defend- 
ant always  indicated  the  route  over  the  roads  in  this  way  and 
that  the  plaintiffs  knew  or  ought  to  have  known  that  fact,  obser- 
vation by  the  passenger  or  purchaser  of  the  lack  of  such  coupons 
would  afford  strong  reason  to  infer  negligence  in  undertaking 
^  use  the  ticket  on  a  route  requiring  travel  on  other  roads,  but 
'^txt  was  no  such  proof. 

The  last  exception  to  be  considered  is  as  follows:     "Because 
h's  Honor  committed  error  of  law  in  charging  plaintiff's  sixth 
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request  to  charge,  which  was  as  follows :  *I  further  charge  yoix 
that  in  proper  cases  the  conductor  must  heed  the  statement  and 
explanation  of  the  passenger  as  to  his  rights,  and  that  when  he 
has  requested  and  paid  for  a  ticket  to  a  certain  place  and  he 
boards  a  train  w^ithout  fault,  believing  that  he  has  obtained  that 
which  he  sought,  he  is  entitled  to  ride  thereon,  even  though  the 
agent  has  not  furnished  him  with  the  proper  evidence  of  his  right 
to  ride/  There  was  no  statement  or  explanation  of  the  plain- 
tiff Malinda  L.  Levan,  or  any  one  else,  made  to  Capt.  Webb, 
the  conductor,  as  to  her  rights,  or  what  ticket  she  or  her  husband 
sought  to  buy,  or  that  the  ticket  agent  contracted  to  furnish  her 
with  any  other  kind  of  ticket,  or  tickets,  than  the  one  she  pre- 
sented." It  is  a  task  of  great  difficulty  to  define  the  duties  which 
devolve  on  the  conductor  and  on  the  passenger  when  th^  pas- 
senger takes  a  train  not  called  for  by  his  ticket  and  the  conductor 
has  no  information  except  the  statement  of  the  passenger  that 
he  is  in  that  situation  by  reason  of  the  mistake  of  a  ticket  agent. 
The  difficulty  is  still  greater  when  the  effort  is  made  to  impute 
willfulness  to  the  conductor  as  the  agent  of  the  carrier  because 
of  incorrect  information  imparted  by  the  ticket  agent  or  a  mis- 
take made  by  him.  The  cases  in  other  jurisdictions  on  this  sub- 
ject are  in  hopeless  conflict.  In  view  of  the  obvious  embarrass- 
ment of  both  parties  when  such  a  situation  arises,  both  passenger 
and  conductor  should  meet  it  in  a  spirit  of  mutual  accommodation. 
Oppression  by  the  unreasonable  assertion  of  authority  on  the  part 
of  the  conductor  and  conduct  by  the  passenger  indicating  a  pur- 
pose to  speculate  on  honest  mistakes  of  the  agents  of  the  carrier 
should  be  rebuked  by  the  courts  with  equal  emphasis.  In  this 
case  there  is  no  evidence  of  such  misconduct  by  either  party. 
The  rule  that  knowledge  by  the  ticket  agent  of  the  rights  of 
passengers  must  be  imputed  to  the  conductor  is  laid  down  in 
this  state  in  Richardson  v.  Railway,  71  S.  C.  444,  51  S.  E.  261. 
The  only  division  of  the  court  in  that  case  was  on  the  issue  of 
punitive  damages,  and  that  issue  was  taken  out  of  thi§  case  by 
the  verdict  of  the  jury.  The  exceptions  on  this  point  therefore 
cannot  be  sustained. 

As  there  was  no  evidence  whatever  that  Barton  Levan  suffered 
any  physical  injury,  it  is  not  to  be  assumed  that  the  jury  included 
anything  in  their  verdict  on  that  account.  Therefore  inadvertent 
expressions  of  the  court  that  the  jury  might  find  a  verdict  for 
the  suffering  of  either  or  both  of  the  plaintiffs  cannot  affect  this 
appeal. 

It  is  the  judgment  of  this  court  that  the  judgment  of  the  cir- 
cuit court  be  affirmed. 
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(Supreme  Court  of  South  Dakota,  June  15,  1910.) 

[137  N.  W.  Rep.  543.] 

Carriers — ^Interstate  Commerce  Law — ^Contracts  in  Violation  of — 
Estoppel. — Under  the  interstate  commerce  act  (Act  Feb.  4,  1887,  c. 
IW.  24  Stat.  379  [U.  S.  Comp.  St.  1901,  p.  3145]),  a  person  dealing 
with  a  carrier  is  as  effectually  bound  by  the  law  and  the  orders  of 
the  Commerce  Commission,  as  to  both  freight  and  passenger  tariffs, 
as  is  the  carrier  itself,  and  neither  is  estopped  to  assert  the  illegality 
of  a  contract  made  in  violation  of  the  act  and  oiders  of  the  Commis- 
sion. 

Carriers — ^Interstate  Commerce  Law — ^Contracts  in  Violation  of — 
£>toppd. — A  ticket  issued  to  a  passenger  by  a  carrier  in  violation 
of  the  terms  and  conditions  of  orders  of  the  Interstate  Commeroe 
Commission  confers  no  right  to  passage,  and  is  not  required  to  be 
accepted  by  the  conductor  of  a  train,  and  such  passenger  may  be 
ejected  without  liability  by  the  carrier  to  damages. 

Appeal  from  Circuit  Court,  Minnehaha  County. 

Action  by  Arlington  B.  Melody  against  the  Great  Northern 
Railway  Company.  From  an  order  sustaining  a  demurrer  to  the 
answer,  defendant  appeals^.    Reversed. 

C.  H,  Winsor,  for  appellant. 
Ransom  L.  Gibbs,  for  respondent. 

Smith,  J.  This  is  an  appeal  from  an  order  of  the  circuit 
court  of  Minnehaha  county,  sustaining  a  demurrer  to  the  de- 
fendant's answer.  The  complaint  sets  forth  a  cause  of  action 
for  the  recovery  of  damages  for  an  assault  claimed  to  have  been 
committed  upon  the  plaintiff  by  the  conductor  and  trainmen  of 
the  defendant  railway  corporation  on  the  7th  of  March,  1908. 
It  is  alleged  that  on  the  6th  day  of  March,  1908,  the  plaintiff 
purchased  a  railway  ticket  at  the  town  of  Lester,  in  the  state  of 
Iowa,  for  the  transportation  to  Sioux  Falls,  S.  D.,  by  way  of 
Garretson,  and  paid  therefore  the  sum  of  75  cents;  that  on  said 
day  the  plaintiff  traveled  on  defendant's  train  on  said  ticket  from 
Lester,  Iowa,  to  Garretson,  S.  D. ;  that  on  the  7th  day  of  March, 
1906,  the  defendant  received  the  plaintiff  as  a  passenger  upon  its 
train  at  Garretson,  S.  D.,  to  be  carried  to  Sioux  Falls,  S.  D.,  and 
that  he  presented  the  ticket  above  mentioned  to  the  defendant's 
cwiductor  in  charge  of  said  train,  who  refused  to  accept  the 
same,  and  demanded  fare  from  this  plaintiff  frorii  Garretson  to 
Sioux  Falls;  that  the  said  plaintiff  refused  to  pay  said  fare, 
whereupon  the  conductor  and  the  employees  of  the  defendant 
willfully,  maliciously,  and  violently  ejected  the  plaintiff  from  the 
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train,  whereby  the  said  plaintiff  was  greatly  injured,  wounded, 
and  suflfered  exposure  and  grievious  mental  suffering,  alleging 
damages. 

The  defendant  in  its  answer  admits  the  foregoing  allegations 
of    the    complaint,    except   as    to    injury,    and    sets    forth    the 
terms  and  conditions  of  the  ticket  in  part  as  follows:     "Great 
Northern  Railway  Line.     Good  for  one  first-class  passage  from 
Lester  to  Sioux  Falls.     This  ticket  is  not  transferable  and  will 
not  be  honored  for  passage  if  presented  by  another  than  the 
original  purchaser,  whose  signature  appears   hereon.     Any   al- 
teration or  erasure  on  this  ticket  makes  it  void,  and  it  will  be 
taken  up  by  the  conductor  or  exchanger.     It  will  not  be  honored 
for  passage  after  date  punched  in  margin.     If  closely  limited  no 
stopover  will  be  allowed,  if  limited  to  thirty  days  from  date  of 
issue,  stopovers  will  be  allowed  under  usual  rules,  upon  applica- 
tion to  conductor."     The  defendant  alleges  that  this  ticket  was 
not  limited  to  30  days  from  date  of  issue ;  that  the  conductor  in 
charge  of  the  train  refused  to  accept  the  ticket,  and  demanded 
fare  from  Garretson  to  Sioux  Falls,  S.  D.,  which  demand  plain- 
tiff refused,  whereupon  the  conductor  ejected  him  from  the  train 
at  the  station  of  Corson,  using  no  more  force  than  was  reasonably 
necessary;  that  the  defendant  in  receiving  said  ticket  for  trans- 
portation  between   Lester  and   Garretson   on   the  6th   day   of 
March,  1908,  accepted  it  as  and  for  part  of  a  continuous  passage 
from  Lester  to  Sioux  Falls,  and  not  otherwise ;  that  it  was  neces- 
sarv  for  the  plaintiff  to  change  cars  at  Garretson ;  that  the  plaintiff 
arrived  at  Garretson  on  the  6th  day  of  March  and  that  the  de- 
fendant's regular  train  left  Garretson  for  Sioux  Falls  on  said 
day,  after  the  arrival  of  the  train  on  which  plaintiff  traveled  from 
Lester  to  Garretson,  and  plaintiff  could  have  continued  his  pas- 
sage from  Garretson  to  Sioux  Falls  on  the  same  day;  that  the 
distance  from  Lester  to  Garretson  over  the  defendant's  railway 
line  is  23.5  miles,  and  from  Garretson  to  Sioux  Falls  is  18.2 
miles ;  that  the  ticket  for  continuous  passage  between  Lester  and 
Sioux  Falls  was  sold  under  and  in  accordance  with  Local  Pas- 
senger Tariff  No.  192,  which  tariff  was  duly  posted  and  published 
in  the  stations  and  depots  of  defendant  and  duly  filed  with  the 
Interstate  Commerce  Commission  and  went  into  effect  on  August 
1,  1907,  by  authority  of  the  Interstate  Commerce  Commission 
Order  No.  2184;  that  by  said  tariff  schedule  the  fare  from  Lester 
to  Sioux  Falls  for  continuous  passage  and  not  otherwise,  over 
the  defendant's  railway,  is  75  cents;  that  said  tariff  schedule 
provides  as  follows :     ''Tickets  will  be  limited  to  continuous  pas- 
sage.    Journeys  to  commence  on  the  day  of  sale.     Stopovers  will 
not   be  allowed.     Exception:    One-way   tickets  between   points 
300  miles  or  over  apart  may  be  limited  to  30  days  from  date  of 
sale  and,  when  so  limited,  stopovers  will  be  allowed  at  all  points 
within  limits;"  that  said  passenger  tariff  fixes  the  local  fare  be- 
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twccn  Lester  and  Garretson  at  60  cents,  and  the  local  fare  be- 
tween Gairetson  and  Sioux  Falls  at  55  cents.  Defendant  further 
allies  that  the  plaintiff  was  not  a  passenger  in  continuous  pas- 
sage from  Lester  to  Sioux  Falls,  he  having  stopped  over  at 
Garretson,  but  was  a  passenger. from  Garretson  to  Sioux  Falls 
as  a  complete  trip,  and  that  the  plaintiff  refused  to  comply  with 
the  passenger  tariff  schedule  as  above  set  forth,  by  refusing  to 
pay  his  fare  according  thereto,  from  Garretson  to  Sioux  Falls. 
The  original  ticket  is  made  a  part  of  these  pleadings,  and  dis- 
doses  the  fact  that  the  ticket  agent  of  defendant  at  Lester  neg- 
lected to  punch  the  ticket  as  required  by  the  recitals  on  its  face, 
so  as  to  indicate  the  limitation  to  a  continuous  trip  required  by 
the  order  of  the  Interstate  Commerce  Commission  permitting  the 
fewer  charge  for  the  transportation.     On  the  face  of  the  ticket 

appears  the  following :     "I  agree  to  the  above  conditions  — '- ^ 

Purchaser ;"  but  this  agreement  was  not  signed  by  the  purchaser. 
The  plaintiff  demurred  to  the  answer  on  the  ground  that  the 
facts  stated  do  not  constitute  a  defense,  which  demurrer  was 
sustained  by  the  trial  court,  and  the  appellant  assigns  this  ruling 
as  error. 

The  record  discloses  that  the  agent  of  defendant  at  Lester. 
Iowa,  either  intentionally  or  inadvertently  sold  the  plaintiff  an 
unlimited  ticket  or  contract  for  transportation  from  Lester,  Iowa, 
to  Sioux  Falls,  S.  D.,  for  the  sum  of  75  cents.  This  transaction, 
whether  entered  into  by  the  agent  and  purchaser  intentionally  or 
inadvertendy,  was  a  violation  of  the  order  of  the  Interstate 
Commerce  Commission.  It  is  admitted  by  the  record  that  the 
order  of  the  Commission,  contained  the  requirement  that  tickets 
sold  at  this  special  rate  must  be  for  continuous  passage,  and  that 
stopovers  could  not  be  allowed,  and  that  the  order  had  been 
regularly  filed,  and  posted  in  the  station  of  defendant  at  Lester, 
Iowa.  There  can  be  no  doubt,  we  think,  under  the  construction 
given  the  interstate  commerce  act  (Act  Feb.  4,  1887,  c.  104,  24 
Stat.  379  [U.  S.  Comp.  St.  1901,  p.  3154])  by  the  federal  courts, 
that  every  person  dealing  with  an  interstate  carrier  is  as  effect- 
ually bound  by  the  law  and  the  orders  of  the  Commission,  as  to 
both  freight  and  passenger  tariffs,  as  is  the  carrier  himself.  To 
hold  that  either  party  under  any  conditions  may  be  estopped  trom 
asserting  the  illegality  and  invalidity  of  a  contract  made  in 
violation  of  the  interstate  law  and  the  orders  of  the  commission, 
would  afford  an  easy  means  for  its  evasion,  and  might  result  in 
its  practical  annulment. 

Plaintiff  can  recover  damages  only  for  a  refusal  of  defendant's 
conductor  to  comply  with  a  valid  contract  to  transport  him  from 
Lester,  Iowa,  to  Sioux  Falls,  S.  D.  Section  545  of  the  Civil 
Code  provides:  "If  any  passenger  shall  refuse  to  pay  his  fare 
it  shall  be  lawful  for  the  conductor  of  the  train  and  the  servants 
of  the  corporation  to  put  him  and  his  baggage  out  of  the  cars  in 
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the  manner  prescribed  in  section  1593."     In  the  absence  of  any 
special  regulations  legal  payment  of  fare  may  be  made  either  to 
the  conductor  personally,  or  to  the  agent  of  the  company.      Upon 
payment  of  the  fare  to  either,  a  contract  arises  creating  a  duty 
toward  the  passenger,   and  his  ejection  thereafter  becomes    a 
wrongful  trespass,  and  entitles  him  to  compensation  for  the  in- 
jury.    Upon  payment  of  the  necessary  fare  to  the  agent  of  the 
company,  the  passenger  received  a  ticket  which,  to  the  conductor, 
is  the  only  evidence  of  the  contract;  which  contract  is  required 
to  be  made  in  strict  conformity  with  the  order  of  the  comiriis- 
sion,  under  heavy  penalties.     To  say  that  a  conductor  is  bound 
to  accept  a  ticket  issued  in  violation  of  the  order  of  the  Com- 
mission would  seem  to  be  an  anomaly,  and  to  permit  the  pas- 
senger who  was  a  party  to  the  same  violation  of  law,  to  insist 
upon  a  right  to  ride  upon  a  void  and  unlawful  ticket,  or  to  re- 
cover damages  for  a  wrongful  ejection,  would  be  a  still  greater 
one. 

The  ticket  was  for  interstate  passage  between  points  less  than 
300  miles  apart,  was  wholly  unlimited,  and  therefore  in  plain 
violation  of  the  filed  and  posted  schedules  and  the  order  of  the 
Commission.  Suppose,  instead  of  a  ticket,  the  defendant  in 
violation  of  the  statute  had  furnished  plaintiff  a  pass,  and  the 
conductor  knowing  it  to  be  unlawful,  had  refused  to  honor  it, 
and  on  plaintiff's  insisting  on  his  right  to  ride  and  refusal  to 
pay  fare,  had  ejected  him  from  the  train  would  it  be  possible 
for  him  to  recover  damages  for  such  an  ejection?  We  think 
not.  The  issuance  of  an  unlawful  pass  is  no  different  in  principle 
from  the  issuance  of  an  unlawful  ticket.  Nor  do  we  see  any 
reason  why  the  terms  and  conditions  and  rates  upon  which  a 
passenger  may  contract  for  his  own  transportation  under  the 
order  of  the  Commission  duly  filed  and  posted,  are  not  binding 
upon  him  as  upon  the  shipper  of  freight.  The  same  law  requires 
the  posting  and  filing  of  both  the  passenger  and  freight  schedules, 
and  in  the  same  manner.  Such  schedules  are  intended  for  the 
inspection,  information,  and  advantage  of  the  public.  Gulf,  etc., 
R.  Co.  V.  Hefley,  158  U.  S.  101,  IS  Sup.  Ct.  802,  39  L.  Ed.  910. 
And  the  Commission  have  authority  to  determine  and  prescribe 
the  form  in  which  schedules  required  to  be  kept  open  for  public 
inspection  shall  be  prepared  and  arranged.  Interstate  Commerce 
'  Commission  v,  Cinn.,  etc.,  R.  Co.,  167  U.  S.  479,  17  Sup.  Ct. 
896,  42  L.  Ed.  243.  It  is  held  by  the  federal  courts  that  a 
shipper  is  presumed  to  know  the  schedule  rates  and  the  necessity 
of  compliance  therewith,  regardless  of  the  terms  of  the  contract, 
and  the  same  presumption  must,  we  think,  necessarily  apply  to 
passenger  tariff  rates.  Gulf,  etc.,  R.  Co.  v.  Hefley,  158  U.  S. 
98,  15  Sup.  Ct.  802,  39  L.  Ed.  910;  Southern  R.  Co.  v.  Harrison, 
1 19  Ala.  539,  24  South.  552,  43  L.  R.  A.  358,  72  Am.  St.  Rep. 
936;  Mobile,  etc.,  R.  Co.  v.  Dismukes,  94  Ala.  131,  10  South. 
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289, 17  L.  R.  A.  113;  Gerber  v.  Wabash  R.  Co.,  63  Mo.  App. 
145;  Church  v.  Minneapolis,  etc.,  R.  Ca,  14  S.  D.  443,  85  N.  W. 
1001.  The  unlawful  act  of  the  carrier  in  fixing  a  lower  rate 
by  contract  will  not  prevent  recovery  of  the  higher  schedule 
rate.  Mo.,  etc.,  R.  Co.  v.  Trinity  County  Lumber  Co.,  1  Tex. 
Civ.  App.  553,  21  S.  W.  290.  It  is  also  held  that  a  contract  for 
less  than  schedule  rates  induced  by  mistake  is  unlawful  and  can- 
not be  entorced.  Houston,  etc.,  R.  Co.  v,  Dumas  (Tex.  Civ. 
App.)  43  S.  W.  609. 

It  must  be  borne  in  mind  that  plaintiff  is  here  insisting  that  as 
to  him  this  contract  is  binding  and  effective,  notwithstanding  it 
is  by  its  terms  unlimited  as  to  both  time  and  stop-over  privileges, 
and  is  in  clear  violation  of  the  order  of  the  Commission.  He 
plants  his  action  squarely  upon  the  very  language  and  terms  of 
the  contract.  He  insists  that  the  earner,  whetfier  intentionally 
or  inadvertently,  has  furnished  him  a  contract  which,  though  in 
terms  in  violation  of  the  order  of  the  Commission,  entitled  him 
to  be  transported  according  to  the  very  terms  of  the  contract 
itself.  Such  a  contention  could  be  only  maintained  upon  the 
theory  that  the  carrier  may  be  estopped  by  the  act  of  its  agent 
from  repudiating  the  unlawful  contract  to  plaintiff's  detriment. 
But  the  act  of  the  agent  upon  which  plaintiff  must  found  his 
right  was  in  itself  illegal  and  void,  and  no  doctrine  of  the  law 
is  more  firmly  established  than  that  an  estoppel  cannot  be  founded 
upon  an  illegal  act.  Uhlig  v.  Garrison,  2  Dak.  71,  2  N.  W.  253. 
In  Mayes  v.  Life  Stock  Ass'n,  58  Kan.  712,  51  Pac.  215,  the 
court  citing  with  approval  Uhlig  v.  Garrison,  supra,  says :  "The 
controversy  arises  here  directly  between  the  parties  to  the  illegal 
contract,  and  the  plaintiff  seeks  a  recovery  through  and  under 
that  contract.  The  parties  voluntarily  entered  into  the  contract, 
and  they  must  be  held  to  have  had  knowledge  that  in  doing  so 
they  were  violating  the  law." 

"The  estoppel  claimed  by  complainant  in  this  case,  if  the  facts 
were  proved  as  claimed,  could  not  have  the  effect  sought  to  be 
attributed  in  this  case.  Public  policy  will  not  allow  the  doctrine 
of  estoppel  to  come  in,  and  aid  in  validating  an  unexecuted  con- 
tract which  it  holds  to  be  void."  Robinson  v.  Patterson,  71 
Mich.  141,  39  N.  W.  21. 

"But  it  is  insisted  such  a  contract  may  be  relied  on  as  an 
estoppel,  and  a  recovery  therefor  had.  We  do-not  believe  this 
is  correct,  and  are  unwilling  to  hold  that  a  contract  void  as  being 
against  public  policy  has  any  vitality  whatever.  It  matters  not 
how  it  may  be  pleaded,  a  substantial  right  cannot  be  enforced 
thereunder.  That  which  cannot  be  recovered  in  an  action  on 
the  contract  should  not  be  permitted  to  be  done  by  indirection." 
Langan  &  Noble  v.  Sankey,  55  Iowa,  52,  7  N.  W.  393. 
"Courts  will  not  aid  a  person  whose  cause  of  action,  either 
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upon  his  own  showing  or  otherwise,  appears  to  arise  exturpi 
causa,  or  from  the  transgression  of  positive  law.  They  do  not 
adopt  this  policy  for  the  purpose  of  protecting  a  defendant,  but 
from  a  determination  not  to  assist  such  a  plaintiff/*  Den.  ex 
dem.  Wooden  v,  Shotwell,  24  N.  J.  Law,  789. 

"Consequently,  the  doctrine  of  estoppel  cannot  be  applied    to 
give  validity  to  what  would  be  an  illegal  act,  or  to  prevent  the 
company  from  setting  up,  in  answer  to  a  claim  to  such  stock, 
that  the  same  is  void,  as  being  issued  in  excess  of  the  capital. 
By  this  I  mean  that  no  one  can  be  estopped  from  refusing  to  do 
an  illegal  act;  but  that  an  estoppel  can  only  operate  in  favor  of 
a  party  injured,  where  there  is  no  provision  of  law  forbidding 
the  party  against  whom  the  estoppel  is  to  operate  from  doing  the 
act  which  is  sought  to  be  carried  out  through  its  operation." 
New  York  &  New  Haven  R.  R.  Co.  v,  Schuyler,  38  Barb.  (N. 
Y.)  537. 

We  have  considered  only  the  theory  upon  which  plaintiff  ap- 
pears to  have  founded  his  action.  By  stipulation  the  original 
ticket  was  made  a  part  of  the  answer,  and  on  its  face  discloses 
that  it  is  wholly  unlimited  either  as  to  time  or  stop-over  privi- 
leges. Apparently  the  answer  originally  intended  to  treat  the 
ticket  as  though  it  were  one  properly  limited  by  punching,  for 
continuous  passage  without  stop-over  privilege,  in  accordance 
with  the  order  of  the  Commission.  The  answer  does  not  allege 
that  the  ticket  was  issued  by  mistake  or  inadvertence  of  defend- 
ant's agent.  In  this  state  of  the  pleadings  the  only  question  be- 
fore us  for  determination  is  the  single  proposition  whether  the 
specific  contract  disclosed  by  the  ticket  itself,  concededly  in  viola- 
tion of  the  orders  of  the  Interstate  Commerce  Commission  duly 
filed  and  published,  must  be  accepted  by  the  conductor  of  a  train 
as  a  valid  and  legal  contract  or  ticket.  There  is  no  allegation  in  the 
complaint  that  the  plaintiff  was  in  any  way  deceived  or  mislead  by 
the  defendant's  agent,  or  was  not  aware  of  the  illegality  of  the 
contract  or  the  orders  of  the  Commission,  though  we  do  not 
mean  to  infer  that  such  facts  might  be  material  if  pleaded.  We 
refer  to  them  only  to  make  clear  what  appears  to  us  to  be  plain- 
tiff's only  contention,  viz.,  that  he  had  an  absolute  right  to  be 
carried  as  a  passenger  upon  a  ticket  issued  to  him  by  the  carrier 
in  violation  of  the  terms  and  conditions  contained  in  the  orders 
of  the  Commission.  We  do  not  believe  such  a  contention  can 
be  sustained. 

The  order  sustaining  the  demurrer  to  the  answer  is  reversed. 
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Henderson.     Same  v,   Blockson. 

(Circuit  Court  of  Appeals,  Third  Circuit,  June  10,  1910.) 

[179   Fed.   Rep.   577.] 

Railroads— Accidents  at  Crossings — Care  Required  of  Automobile 
Driver— Duty  to  Stop,  Look,  and  Listen.* — The  duty  of  an  automo- 
bile driver  approaching  a  grade  railroad  crossing,  where  there  is  re- 
stricted vision  to  stop,  look,  and  listen,  and  to  do  so  at  a  time  and 
place  where  stopping  and  where  looking  and  where  listening  will  be 
effective,  is  a  positive  duty. 

Railroads — ^Accidents  at  Crossings — ^Contributory  Negligence — 
Driver  of  Automobile. — The  driver  of  an  automobile  which  was 
struck  by  a  train  at  a  grade  crossing  of  railroad  tracks  was  charge- 
able vfith  contributory  negligence  which  precludes  his  recovery  from 
the  railroad  company  for  his  injury,  where,  as  he  approached  the 
cT'.ssing,  his  view  of  the  tracks  in  the  direction  from  which  the 
train  approached  was  obstructed  by  buildings  and  trees  until  he 
reached  a  point  within  30  or  40  feet  from  the  track,  from  which 
point  he  could  have  seen  along  the  track  for  at  least  500  feet,  but 
he  drove  upon  the  crossing  without  stopping  to  look  or  listen. 

Railroads — ^Accidents  at  Crossings — Contributory  Negligence — 
Person  Riding  in  Automobile  Driven  by  Another.f — One  riding  in  an 
automobile  by  invitation  of  the  owner  and  driver,  with  whom  he 
sat  on  the  front  seat,  equally  with  such  diiver  was  required  to  exer- 
cise care  for  his  own  safety,  and  where  without  objection  or  pro- 
test he  permitted  the  driver  to  negligently  drive  upon  a  railroad 
crossing  immediately  in  front  of  an  approaching  train  without  stop- 
ping to  look  or  listen,  exercising  no  care  on  his  own  part  to  ascer- 
tain whether  the  crossing  was  safe,  although  the  view  of  the  track 
was  obstructed  until  they  reached  a  point. only  a  few  feet  distant, 
he  is  chargeable  with  negligence  contributing  to  his  own  injury  by 
the  striking  of  the  car  by  the  train  and  cannot  recover  therefor 
from  the  railroad  company. 

Railroads — ^Accidents  at  Crossings — Care  Required  of  Persons  in 
Automobile. — The  fact  that  there  was  a  flagman  at  a  grade  crossing 
of  a  railroad*  and  that  he  gave  no  warning  nor  did  any  act  of  any 
kind  to  mislead   those  approaching  the   crossing  in   an   automobile, 

*Sec  fifth  foot-note  of  Weatherly  v.  Nashville,  etc.,  Ry.  (Ala.), 
35  R.  R.  R.  759.  58  Am.  &  Eng.  R.  Cas.,  N.  S.,  769;  first  foot-note 
of  Campbell  v.  Chicago  G.  W.  Ry.  Co.  (Minn.),  35  R.  R.  R.  98,  58 
Am.  &  Eng.  R.  Cas.,  N.  S..  98;  third  foot-note  of  Wilkinson  v.  Ore- 
gon S.  L.  R.  Co.  (Utah),  34  R.  R.  R.  360,  57  Am.  &  Eng.  R.  Cas., 
N  S.,  360. 

^See  last  foot-note  of  Ingalls  v.  Lexington  &  B.  St.  Ry.  Co. 
(Mass.),  35  R.   R.   R.  297,  58  Am.  &  Eng.  R.  Cas.,  N.  S-,  297- 
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did  not  relieve  such  persons  of  the  duty  to  themselves  exercise  care 
before  driving  on  the  crossing  by  stopping  to  look  and  listen  nvhen 
they  reached  a  point  from  which  they  could  first  see  along  the  track. 
Railroads — ^Accidents  at  Crossings — Contributory  Neglifl^ence — 
Occupant  of  Automobile. — A  woman  riding  on  the  rear  seat  of  an 
automobile,  with  two  persons  in  the  front  seat  and  another  in  the 
seat  beside  her,  at  the  time  the  car  was  struck  by  a  train  on  a  rail- 
road crossing  by  which  she  was  injured,  held  not  chargeable  with 
contributory  negligence  as  matter  of  law  because  she  did  not  look 
nor  listen  for  the  train,  in  the  absence  of  evidence  that  she  could 
have  seen,  or  that  she  knew  or  could  have  seen,  that  they  were  ap- 
proaching the  crossing. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the 
District  of  New  Jersey. 

Actions  by  Manuel  Brommer,  Charles  D.  Henderson,  and 
Lillian  Blockson,  respectively,  against  the  Pennsylvania  Railroad 
Company.  Judgment  for  defendant  in  the  Brommer  case  af- 
firmed on  writ  of  error.  Judgment  for  plaintiff  in  the  Hender- 
son Case  reversed,  and  judgment  for  plaintiff  in  the  Blockson 
Case  affirmed  on  writs  of  error. 

Wescott  &  Wescott,  for  paintiffs. 

/.  H.  Gaskill  and  T,  L.  Gaskill,  for  defendant. 

Before  Buffington  and  Lanning,  Circuit  Judges,  and 
Archbau),  District  Judge. 

Buffington,  Circuit  Judge.  This  opinion  deals  with  three 
cases  tried  together  in  the  lower  court  and  so  argued  in  this. 
One  Brommer  was  driving  his  automobile  over  the  Westfield 
avenue  grade  crossing  in  Camden,  N.  J.,  of  the  Pennsylvania 
Railroad  Company,  when  it  collided  with  a  train.  In  the  auto- 
mobile were  Mr.  and  Mrs.  Henderson  and  Mrs.  Blockson,  all 
of  whom  Brommer  had  invited  to  ride  with  him.  Mrs.  Hender- 
son was  killed  and  the  other  three  occupants  injured.  These 
three  brought  suits.  In  the  trial  the  court  below  held  Brommer 
guilty  of  contributory  negligence  and  directed  a  verdict  against 
him.  Verdicts  and  judgments  were  recovered  by  Henderson 
and  Mrs.  Blockson.  To  the  entry  of  the  judgment  against  him 
Brommer  sued  out  a  writ,  and  to  the  judgment  entered  against 
it  in  favor  of  Henderson  and  Mrs.  Blockson  the  railroad  sued 
out  writs  also. 

We  turn  our  attention  first  to  the  case  of  Brommer.  A  study 
of  the  entire  testimony  thereof  and  the  fact  that  the  tire  marks 
on  the  ground,  noted  immediately  after  the  accident,  showed  a 
deep  swerve  made  by  the  automobile  at  the  crossing,  leaves  us 
under  the  strong  impression  that  Brommer  attempted  to  make  a 
flying  dash  over  this  crossing  at  a  high  rate  of  speed,  and  that 
this  was  the  cause  of  the  accident.     We  must,  however,  dispose 
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of  tbe  case  on  the  evidence  given  on  the  plaintiff's  side,  and  on 
that  alone  we  are  clear  the  court  below  was  right  in  holding 
Brormner  guilty  of  contributory  negligence.  The  crossing  in 
qnesdon  was  a  g^de  street  one  in  the  city  of  Camden,  and 
Brommer  had  no  previous  knowledge  of  the  approaches  thereto. 
He  came  in  sight  of  it  when  he  passed  over  an  elevation  on  West- 
fidd  avenue  170  feet  back,  and  from  there  the  avenue  sloped  to 
die  crossing,  to  the  sides  thereof.  The  track,  however,  was  shut 
out  by  hedges  and  house  on  either  side  of  the  avenue  from  his 
sight 

Henderson,  a  nephew  of  the  plaintiff  Henderson,  who  was 
called  by  plaintiff  to  prove  the  location,  testified,  in  answer  to  the 
court's  question : 

"You  could  not  see  a  train  coming  the  way  this  train  was  com- 
ing until  you  got  within  40  feet  of  thB  track." 
McMuUen,  called  by  plaintiff  for  the  same  purpose,  testified: 
"As  you  approached  the  railroad  track,  how  far  down  could 
you  sec  on  the  left?  A.  I  made  no  measurements.  I  should  say 
that  probably  30  feet  from  the  railroad  track  you  could  see  them 
for  some  distance;  that  is,  down  the  track.  Q.  About  what 
distance?  A.  Within  about  30  feet  of  the  railroad  track,  prob- 
ably 500  or  600  feet,  or  maybe  more.  I  don't  know ;  I  did  not 
measure  it." 

And,  as  summed  up  by  Brommer's  counsel,  "the  evidence  on 
both  sides  showed  obstacles  to  vision  up  to  within  30  or  40  feet 
of  the  track."  Actual  measurements  and  photographs  testified 
to  by  defendant's  witnesses  show  that  at  a  point  30  feet  back 
from  the  track  there  was  a  clear  view  to  the  left  down  the  track 
for  1,400  feet.  But  taking  the  estimate  made  in  plaintiff's 
proofs,  there  was  a  view  point  within  30  or  40  feet  of  the  track 
for  SCO  or  600  feet. 

Now,  what  was  the  duty  of  the  driver  of  an  automobile  ap- 
proaching a  railroad  crossing  under  such  conditions?  The 
question  is,  in  a  way,  new,  and  we  may  therefore  repeat  in  part 
what  this  court  said  in  New  York  Central  Co.  v.  Maidment,  168 
Fed.  23,  93  C.  C.  A.  415  (21  L.  R.  A.  [N.  S.]  794)  : 

"With  the  coming  into  use  of  the  automobile,  new  questions 
as  to  reciprocal  rights  and  duties  of  the  public  and  that  vehicle 
have  and  will  continue  to  arise.  At  no  place  are  those  relations 
more  important  than  at  the  grade  crossings  of  railroads.  The 
main  consideration  hitherto  with  reference  to  such  crossings  has 
been  the  danger  to  those  crossing.  A  ponderous,  swiftly  mov- 
ing locomotive,  followed  by^  a  heavy  train,  is  subject  to  slight 
danger  b>'  a  crossing  foot  passenger,  or  a  span  of  horses  and  a 
vehicle ;  but,  when  the  passing  vehicle  is  a  ponderous  steel  struc- 
ture, it  threatens,  not  only  the  safety  of  its  own  occupants,  bvft 
also  those  on  the  colliding  train.  And  when  to  the  perfect  con- 
trol of  such  a  machine  is  added  the  factor  of  high  speed,  the 
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temptation  to  dash  over  a  track  at  terriiSc  speed,  makes  the  auto- 
mobile unless  carefully  controlled,  a  new  and  grave  element  of 
crossing  danger.     On  the  other  hand,  when  properly  controlled, 
this    powerful    machine    possesses    capabilities-  contributing    to 
safety.     When  a  driver  of  horses  attempts  to  make  a  cror^sing 
and  is  suddenly  confronted  by  a  train,  difficulties  face  him  to 
which  the  automobile  is  not  subject.     He  cannot  drive  clo^e  to 
the  track  or  stop  there,  without  risk  of  his  horses  frightening, 
shying,  or  overturning  his  vehicle.     He  cannot  well  leave    his 
horse  standing,  and  if  he  goes  forward  to  the  track  to  get  an 
unobstructed  view  and  look  for  coming  trains  he  might  have  to 
lead  his  horse  or  team  with  him.     These  precautions  the  auto- 
mobile driver  can  take,  carefully  and  deliberately,  and  without 
the  nervousness  communicated  by  a  frightened  horse.     It   will 
thus  be  seen  an  automobile  driver  has  the  opportunity,  if   the 
situation  is  one  of  uncertainty,  to  settle  that  uncertainty  on  the 
side  of   safety,  with  less   inconvenience,   no  danger,   and   liiore 
surely  than  the  driver  of  a  horse.     Such  being  the  case,  the  law, 
both  from  the  standpoint  of  his  own  safety  and  the  menace  his 
machine  is  to  the  safety  of  others,  should,  in  meeting  these  new 
conditions,  rigidly  hold  the  automobile  driver  to  such  reasonable 
care  and  precaution  as  go  to  his  own  safety  and  that  of  the 
traveling  public.     If  the  law  demands  such  care,  and  those  cross- 
ing make  such  care,  and  not  chance,  their  protection,  the  possibili- 
ties of  automobile  crossings  accidents  will  be  minimized." 

Now,  the  plaintiflF,  by  his  own  showing,  had  a  vantage  point 
30  or  40  feet  from  the  track  where  he  could  have  stopped  and 
seen  a  train  at  least  500  feet  away.  And  it  is  equally  clear  that, 
if  he  had  stopped  and  looked,  this  accident  *  would  not  have 
happened.     In  the  Maidment  Case,  supra,  we  said: 

"The  duty  of  an  automobile  driver  approaching  tracks,  where 
there  is  restricted  vision,  to  stop,  look,  and  listen,  and  to  do  so 
at  a  time  and  place  where  stopping  and  where  looking  and  where 
listening  will  be  effective  is  a  positive  duty." 

This  rule  is  conducive  to  safety,  and  observation  and  experi- 
ence have  deepened  our  conviction  of  its  soundness.  We  there- 
fore adhere  to  it  and  now  restate  it,  and  the  court  below  was 
clearly  right  in  holding  it  was  conclusive  of  this  case.  Here,  as 
there,  the  driver  of  the  machine,  when  stopping,  looking,  and 
listening,  w^ould  have  prevented  the  accident,  made  chance,  not 
stopping,  the  guaranty  of  his  safety.  It  will  not  avail  to  say  he 
looked  and  listened  as  he  approached  the  crossing,  and  there- 
fore there  was  no  call  to  stop,  for  it  is  manifest  either  that  he 
was  going  at  such  high  rate  of  speed  as  to  necessitate  a  deep 
swerve  to  avoid  striking  the  flagman,  or  if  he  was  approaching 
at  the  slow,  two  mile  an  hour  rate,  his  witness  says  he  was,  he 
did  not  look,  for  if  he  had  he  would  have  seen  this  train  500 
fe^t  up  the  track,  and  with  his  machine  under  control,  as  the 
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witness  said  it  was,  he  would  have  stopped.  "If  a  traveler," 
says  Wharton's  Law  of  Negligence,  quoted  with  approval  in 
Pennsylvania  v.  Righter,  42  N.  J.  Law,  186,  "by  looking  along 
the  road,  could  have  seen  an  approaching  train  in  time  to  escape, 
it  will  be  inferred,  in  case  of  collision,  that  he  did  not  look,  or, 
looking  did  not  heed  what  he  saw."  To  the  same  effect  are 
authorities  cited  in  Elliott  on  Railroads,  §  1165.  And  the  pre- 
sumption of  the  law  that  he  did  not  look  when  he  came  to  this 
30-foot  vantage  point  is  confirmed  by  the  proof  he  produced. 
Helen  Waters,  who  was  about  100  feet  from  the  crossing  and 
saw  the  automobile  coming,  says  that  Brommer  ^as  about  15 
feet  from  the  track  when  he  rose  up  on  his  seat  and  looked 
both  ways.  Mrs.  Mowitz,  another  witness  of  plaintiflF,  was  near 
the  crossing  and  saw  the  automobile  coming  up  to  it.  She 
shouted  a  warning  just  before  it  crossed.  Her  testimony,  in 
explanation  of  why  she  did  not  do  so  sooner,  clearly  shows  that 
she  recognized  the  prudent  and  natural  course  was  for  Brommer 
to  stop.    Her  testimony  was : 

"Q.  Why  was  it,  Mrs.  Mowitz,  that  you  did  not  holler  when 
you  saw  the  automobile  going  right  up  towards  the  track  and  saw 
the  train  coming  along?  A.  Why,  because  I  did  not  realize 
what  was  going  to  happen.  Q.  You  thought  the  automobile 
was  going  to  stop  ?  Would  you  go  across  a  railroad  if  you  knew 
a  train  was  coming?  I  thought  it  was —  Q.  (Repeated  by 
stenographer)  You  thought  the  automobile  was  going  to  stop? 
A.  I  thought  it  would,  naturally;  there  being  a  railroad  there. 
*  *  *  Q.  They  acted  as  if  they  did  not  see  any  railroad 
tracks,  did  they  not?    A.     They  did. 

The  plaintiff  in  error  Brommer  was  clearly  guilty  of  contribu- 
tory negligence,  and  the  court  rightly  gave  binding  instructions 
against  him.  His  failure  to  stop,  look,  and  listen,  at  a  point 
where  stopping  and  where  looking  and  where  listening  would 
have  prevented  the  accident,  directly  contributed  thereto. 

Brommer  then  being  culpably  negligent,  was  Henderson,  who 
sat  on  the  seat  beside  him,  any  less  so?  It  is  true  there  are 
cases,  but  this  is  not  one  of  them,  where  a  person  hires  a  sup- 
posedly capable  driver,  and  being  regarded  by  the  law  as  a  pas- 
senger for  hire,  and  as  having  no  part  in  the  management  or 
control  of  the  vehicle,  is  visited  with  no  duty  to  help  safeguard 
it.  But  this  is  a  different  case.  Henderson  was  not  a  passenger, 
and  Brommer  was  not  a  quasi  carrier;  but  the  whole  party  were 
united  for  a  common  purpose  and  had  a  common  object  in  view. 
Brommer  had  no  greater  duty  or  obligation  toward  the  others 
than  they  toward  him.  It  is  true  he  was  running  the  machine ; 
but  if  anything  threatening  the  general  safety  of  the  party  came 
within  the  knowledge  of  any  of  them,  and  he  or  she  t>y  timely 
warning  was  able  to  warn  Brommer  of  such  danger,  and  as  a 
direct  and  proximate  result  of  not  doing  so  he  or  she  suffered 
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damage,  how  can  it  be  said  this  was  not  negligence,  and  that 
thereby  he  or  she  did  not  contribute  to  causing  the  accident? 
The  cases  in  each  of  the  states  in  this  circuit  would  hold  such 
conduct  n^ligent. 

"The  fact  that  the  plaintiff  was  a  guest  did  not  relieve  her 
from  exercising  ordinary  care."  Mittelsdorfer  v.  West  Jersey 
Co.  (N.  J.)  73  Atl.  540. 

"The  testimony  is  wholly  to  the  eflfect  that  the  defendant  (in 
the  vehicle  by  invitation)  committed  himself  voluntarily  to  the 
action  of  Fields  (the  owner  and  driver),  that  he  joined  him  in 
testing  the  danger,  and  he  is  responsible  for  his  own  act.  The 
case  is  ruled  by  Crescent  v.  Anderson,  114  Pa.  643  [8  Atl.  379, 
60  Am.  Rep.  367]."  Dean  v,  Penna.  Co..  129  Pa.  524,  18  Atl. 
721  (6  L.  R.  A.  143,  15  Am.  St.  Rep.  733). 

"It  is  no  less  the  duty  of  the  passenger,  where  he  has  the 
opportunity  to  do  so,  than  of  the  driver,  to  learn  of  danger,  and 
to  avoid  it  if  practicable."  Farley  v.  Wilmington,  3  Pennewill, 
584,  52  Atl.  543. 

Now,  as  we  have  before  noted  in  Brommer's  case,  the  proof 
is  that   Brommer  was  approaching  the  crossing  at  a  two-mile 
gait  (slower  than  a  slow  walk)  ;  that  he  was  slowing  up;  that 
the  machine  was  under  control;  that  there  was  a  place  30  or 
40  feet  back  from  the  track  where  it  could  be  seen  for  500  or  600 
feet.     It  is  therefore  clear  that  Henderson  could  safely  have 
called  on  Brommer  to  stop,  and  that  if  he  chose  to  allow  him  to 
make  a  running  crossing,  without  knowledge  of  what  he  might 
encounter,  he  in  fact  joined  him  in  testing  the  danger.     Such 
being  the  situation,  was  Henderson  under  any  obligations  in  the 
premises?    The  court  below  thought  not  and,  in  effect,  held  that 
Henderson  and  the  rest  of  the  party  with  Brommer,  being  there 
"by  invitation,"  cannot  be  charged  with  his  negligent  act;  adding 
thereto : 

"Hence,  as  I  have  said,  in  order  to  have  the  negligence  of 
Mr.  Brommer  imputed  to  the  plaintiffs,  the  plaintiffs  must  have 
in  some  measure  actively  participated  by  word  or  deed  therein, 
so  as  in  a  sense  to  make  his  act  their  own ;  otherwise  his  negli- 
gence cannot  be  charged  against  or  imputed  to  them." 

But  in  our  view  the  question  before  us  is  not  whether  Brom- 
mer's negligence  is  to  be  imputed  to  other  occupants  of  the  car, 
but  whether  they  or  any  of  them  omitted  that  due  care — ^and 
negligence  is  lack  of  due  care — which  under  the  circumstances 
they  were  bound  to  take.  And  to  our  view  the  court,  in  making  " 
the  test  of  contributory  negligence  that  "the  plaintiffs  must  have 
in  some  measure  actively  participated  by  word  or  deed  therein, 
so  as  in  a  sense  to  make  his  act  their  own,"  erred,  for  in  Little 
V,  Hack«tt,  116  U.  S.  371,  6  Sup.  Ct.  391,  29  L.  Ed.  652,  the 
Supreme  Court  held  that  acts  of  omission  as  well  as  commission 
might  constitute  contributory  negligence,  saying: 
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"That  one  cannot  recover  damages  for  an  injury  to  the  com- 
mission of  which  he  has  directly  contributed  is  a  rule  of  estab- 
lished law  and  a  principle  of  common  justice.  And  it  matters 
not  whether  that  contribution  consists  in  his  participation  in  the 
direct  cause  of  the  injury,  or  in  his  omission  of  duties  which, 
if  perfcmned,  would  have  prevented  it.  If  his  fault,  whether 
omission  or  commission,  has  been  the  proximate  cause  of  the 
injury,  he  is  without  remedy  against  one  also  in  the  wrong." 

It  follows,  therefore,  that  Henderson  was  under  obligation  to 
take  due  care  of  his  own  safety.  He  >^as  not  a  passenger  for 
hire.  He  was  engaged  in  the  common  purpose  of  a  pleasure 
ride  with  the  driver  of  the  machine.  He  knew  they  were  ap- 
proaching a  railroad  crossing.  Being  free  from  the  engrossing 
work  of  operating  the  machine,  apd  occupying  a  seat  beside  the 
driver,  he  was  in  an  even  better  situation  than  Brommer  to  look 
out  for  the  safety  of  the  machine.  His  own  safety  and  the 
instinct  of  self-preservation  should  have  led  him  to  do  so.  Under 
the  circumstances  his  duty  was  well  stated  in  Davis  v.  Chicago 
Co.,  159  Fed.  18,  88  C.  C.  A.  496,  where  it  was  said : 

"Under  the  facts  of  this  case,  the  relation  that  plaintiff  sus- 
tained to  his  companion,  Pfeutze,  did  not  permit  him  to  sit 
dumb  and  inert  in  the  vehicle,  taking  no  heed  of  a  known  danger, 
permitting  Pfeutze  to  drive  him  into  a  pitfall  or  onto  a  deadly 
railroad  track,  implicitly  trusting  his  life  and  limbs  to  the  dis- 
crctitm  of  his  companion  without  a  word  of  warning  or  protest. 
It  is  now  the  better  recognized  rule  of  law  that  as  to  such  a 
person  situated  as  was  the  plaintiff,  riding  in  a  vehicle  in  mere 
companionship  with  his  friend,  engaged  upon  a  mutual  adven- 
ture, it  is  as  much  his  duty  as  that  of  the  driver  to  take  observa- 
tions of  cbngers,  and  to  avoid  them,  if  practicable,  by  suggestion 
and  protest.  In  other  words,  he  is  required  to  exercise  ordinary 
care  to  avoid  injury." 

Measured  by  this  standard,  and  the  rule  is  founded  on  sound 
reason  and  is  conducive  to  safety,  we  see  no  escape  from  the 
conclusion  that  Henderson  was  equally  culpable  with  Brommer. 
He  knew  they  were*  approaching  a  railroad  crossing.  As  he 
approaches  he  saw  the  view  was  shut  off  from  the  track.  Thus 
ignorant  of  the  safety  or  danger  of  the  crossing,  prudence,  self- 
preservation,  and  the  positive  demand  of  the  law  called  on  him 
to  stop  before  attempting  the  passage.  The  machine  was  under 
control,  by  his  own  account,  only  moving  at  a  two-mile  rate. 
Lender  the  circumstances  he  was  called  on  to  act,  or,  if  he  chose 
to  keep  silence  and  join  in  chancing  the  crossing,  the  law  will 
not  hold  him  faultless  of  his  share  of  bringing  about  the  accident. 
The  power,  speed,  and  control  of  automobiles  are  new  factors  in 
the  crossing  of  railroads.  They  tempt  a  reckless  driver  to  make 
flying  crossings.  On  the  other  hand  they  afford  elements  of 
safety  and  convenience  to  a  careful  one.     The  law  contributes 
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to  the  rational  enjoyment  of  the  automobile,  to  the  safety  of  its 
occupants,  and  to  the  welfare  of  the  railroad  traveling  public, 
when,  in  these  early  cases,  it  holds  the  automobile  drivers  rigidly 
to  the  rule  laid  down  in  the  Maidment  Case  that: 

"The  duty  of  an  automobile  driver  approaching  tracks  where 
there  is  restricted  vision  to  stop,  look,  and  listen,  and  to  do  so  at 
a  time  and  place  where  stopping  and  where  looking  and  where 
listening  will  be  effective,  is  a  positive  duty." 

And  because  Henderson  joined  with  Brommer  in  a  deliberate 
violation  of  this  salutar^^  rule,  we  must  hold  him  guilty  of  contribu- 
tory negligence.    We  have  not  overlooked  the  fact  that  there  was 
a  flagman  at  the  crossing.    But  in  any  view  of  the  case  his  pres- 
ence does  not  change  our  conclusion  as  above.     If  the  proofs 
of  the  defendant  are  true,  the  flagman  saw  in  time  both  train 
and  automobile  approaching,  and  stood  in  the  center  of  the  cross- 
ing waving  his  flag ;  but  in  spite  of  this  warning  the  driver  came 
on  and  over  the  crossing  at  so  high  a  rate  of  speed  that  his  car 
made  a  deep  swerve  from  its  course  to  avoid  striking  him.     On 
the  other  hand,  if  the  evidence  contra  be  accepted,  the  flagman, 
who  was  standing  near  the  crossing  with  his  flag  rolled  up  and 
his  back    to    the    approaching    automobile,    in    no  way    misled 
Henderson  or  relieved  him  of  his  duty  of  due  care.     Indeed,  as 
we  view  the  situation,  the  plain  neglect  of  duty  by  the  flagman 
did  not  relieve  the  persons  attempting  to  cross  from  the  duty  on 
their  part  of  looking  and  listening  (Berry  v,  Penna.  R.  R.,  48 
N.  J.  Law  141,  4  Atl.  303),  while  his  presence  made  it  possible 
for  them   to  call  to  him  and  ascertain  that  the  crossing   was 
safe. 

It  remains  to  notice  the  case  of  Mrs.  Blockson.  While  hold- 
ing her  to  a  due  measure  of  care,  in  so  far  as  her  situation  and 
surroundings  enabled  her  to  exercise  it,  we  have  no  proof  she 
did  not  exercise  it,  or  that  anything  she  saw  or  failed  to  see  con- 
tributed in  any  way  to  the  accident.  On  that  the  trial  judge, 
in  refusing  a  new  trial,  well  summed  up  the  situation: 

"As  to  Mrs.  Blockson,  she  frankly  admits  that  she  did  not 
look  for  the  reason  that  she  was  sitting  in  the  back  seat  of  the 
automobile,  and,  as  it  appears,  on  the  opposite  side  from  that 
from  which  the  train  approached.  The  only  implication,  if  any, 
that  can  be  drawn  from  this  testimony,  is  that  because  she  was 
on  the  back  seat  she  could  not  see.  There  is*  no  evidence  to 
show  she  knew  that  they  were  approaching  a  railroad  crossing, 
or  that  from  the  position  she  occupied,  sitting  behind  the  men 
on  the  front  seat,  she  could  have  known  it  by  the  exercise  of 
ordinary  care.  The  construction  of  the  automobile  does  not 
appear.  It  was  not  shown  whether  the  front  seat  was  higher 
or  lower  than  the  rear  seat,  or  whether  the  automobile  had  a 
top,  or  whether  the  top,  if  there  was  one,  was  up  or  down,  or 


\^0L  38  R  R  R— \'oL  61  Am  &  Eng  R  Cas  N  S  59 

Morgan  v,  Pere  Marquette  R.  Co 

had  side  curtains  or  not,  or,  if  it  had,  whether  they  were  up  or 
down." 

To  thui  we  may  add  there  was  no  proof  as  to  whether  the 
rear  of  the  car  was  shut  off  from  communication  with  the  driver. 
Under  this  state  of  the  proofs,  we  have  no  facts  upon  which  we 
can  say,  as  a  matter  of  law,  Mrs.  Blockson  was  guilty  of  con- 
tributory negligence. 

The  judgment  in  her  favor  must  therefore  be  affirmed. 


Morgan  v.  Pere  Marquette  R.  Co. 

(Supreme   Court  of  Michigan,   Sept.   27,   1910.) 
[127  N.  W.  Rep.  683.] 

Railroads — Crossing  Accident — Duty  to  Stop. — A  traveler  while 
ordinarily  required  to  stop  and  listen  before  driving  on  a  railroad 
track  where  his  view  is  obstructed  is  not  bound  to  do  so  under  all 
circumstances. 

Railroads — Crossing  Accident — Duty  to  Stop,  Look,  and  Listen.* — 
Plaintiff  approached  a  railroad  crossing  driving  a  horse  to  a  covered 
milk  wagon,  equipped  with  glass  front  and  sides  and  rolling  glass 
doors.  Plaintiff  was  familiar  with  the  crossing  which  consisted  of  a 
main  track  and  two  spur  tracks,  the  spur  tracks  being  some  200  feet 
trom  the  main  track,  where  they  crossed  the  highway.  The  weather 
was  frosty  and  foggy,  with  a  slight  covering  of  snow  on  the  ground, 
and  from  2^4  to  3  feet  west  of  the  west  rail  of  the  main  track  to  the 
traveled  portion  of  a  street  running  parallel  with  the  tracks  there 
was  a  dense  growth  of  willows  and  underbrush,  which  obstructed  the 
ricw  to  the  north  of  a  person  approaching  the  crossing  for  48  feet 
before  reaching  the  main  track,  and  for  a  distance  of  200  feet  to  the 
wcs4  line  of  such  parallel  street.  When  plaintiff  came  to  the  west 
spur  track,  he  brought  his  horse  to  a  slow  walk  and  looked  and  lis- 
tened, and,  seeing  nothing,  proceeded  toward  the  second  spur  track, 
which  was  22  feet  distant.  Here  he  took  the  same  precaution  and 
proceeded  until  he  was  about  to  cross  the  main  track,  when  he 
brought  his  horse  to  a  slow  walk  and  looked  and  listened,  and,  not 
seeing  or  hearing  anything,  proceeded  to  cross,  when  his  hqrse  and 


*  For  the  authorities  in  this  series  on  the  question  whether  a  per- 
son about  to  attempt  to  cross  railroad  tracks  at  a  public  crossing 
has  the  right  to  act  on  the  assumption  that  those  in  charge  of 
an  approaching  train  will  give  the  proper  signals  and  observe  the 
other  precautions  required  by  law,  see  fourth  foot-note  of  Weatherly 
«'.  Nashville,  etc.,  Ry.  (Ala.),  35  R.  R.  R.  758,  58  Am.  &  Eng.  R. 
Cas.,  N.  S.,  758;  foot-notes  of  Elgin,  etc.,  Ry.  Co.  v.  Hoadley  (III.). 
22  R.  R.  R.  663,  45  Am.  &  Eng.  R.  Cas.,  N.  S.,  663,  where  all  those 
preceding  them  are  collected  or  referred  to. 
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wagon  were  struck  by  a  south-bound  eng^ine  hauling  passenger  cars. 
The  engine  was  backing  with  no  headlight  and  practically  without  a 
lookout,  as  the  engineer  could  not  see  the  track  over  the  coal  on 
the  tender.  The  train  was  going  at  a  speed  prohibited  by  ordinance, 
and  approaching  the  crossing  without  signal,  killing  plaintiffs  horse» 
demolishing  the  wagon,  and  injuring  him.  Held,  that  plaintiff  had 
a  right  to  assume  that,  if  a  train  was  approaching,  customary  warn- 
ings would  be  given,  with  a  headlight  to  signal  its  approach,  and 
that  he  was  not  negligent  as  a  matter  of  law  in  failing  to  stop  before 
crossing  the  main  track. 

Railroads  —  Operation «— Formation  of  Trains  —  Statutes. — Comp. 
Laws  1897,  §  6290,  provides  that  in  forming  a  passenger  train  the 
engine  shall  be  placed  at  the  head  of  the  train,  and  no  baggage  or 
freight  car  placed  in  the  rear  of  any  passenger  car.  Held,  that  such 
section  was  not  limited  to  protection  jof  passengers  only,  but  ap- 
plied as  well  in  the  protection  of  travelers  on  the  streets  and  high- 
ways. 

Railroads — Operation  of  Trains — Statutes — ^Violation. — Comp.  Laws 
1897.  §  6290.  providing  that  passenger  trains  shall  be  made  up  by 
placing  the  engine  at  the  head  of  the  train,  is  not  violated  by  per- 
mitting an  engine  to  pull  a  passenger  train  backwards. 

Error  to  Circuit  Court,  Saginaw  County ;  Wm.  G.  Gage,  Judge. 

Action  by  William  J.  Morgan  against  the  Pere  Marquette 
Railroad  Company.  Judgment  for  defendant,  and  plaintiff 
brings  error.     Reversed,  and  new  trial  ordered. 

Argued  before  Bird,  C.  J.,  and  McAlvay,  Brooke,  Blair,  and 
Stone,  J  J. 

Crane  &  Crane,  for  appellant. 

Bills,  Streetcr  &  Pcrker,  for  appellee. 

Bird.  C.  J.  The  plaintiff,  William  J.  Morgan  commenced  this 
suit  against  the  defendant,  Pere  Marquette  Railroad  Comply, 
to  recover  for  injuries  to  his  person  and  property  which  were 
incurred  while  he  was  driving  on  Michigan  avenue,  at  a  point 
where  it  crosses  defendant's  main  track  in  the  city  of  Saginaw. 

The  record  discloses  that  Michigan  avenue  extends  east  and 
west  and  crosses  defendant's  main  track  at  nearly  right  angles. 
Four  hundred  and  ninety-three  feet  north  of  the  place  of  the  ac- 
cident two  spur  tracks  lead  off  from  the  main  track,  and  ex- 
tend in  a  southwesterly  direction,  and  cross  Michigan  avenue 
upwards  of  200  feet  west  of  the  intersection  of  Michigan  ave- 
nue with  the  main  track.  Superior  street  extends  north  and 
south,  parallel  with  and  contiguous  to  the  defendant's  main  line 
right  of  way.  On  the  morning  of  March  26,  1906,  at  about  the 
hour  of  6  o'clock,  plaintiff  was  traveling  east  over  this  highway 
with  his  horse  and  covered  milk  wagon.    The  wagon  top  was  pro- 


Vol  38  R  R  R— Voi,  61  Am  &  Eng  R  Cas  N  S  61 

Morgan  V.  Pere  Marquette  R.  Co 

vided  with  glass  front  and  sides  and  glass  rolling  doors.  The 
weather  was  frosty  and  foggy,  and  there. was  a  slight  covering  of 
snow  on  the  ground.  When  he  came  to  the  west  spur,  he 
brou^t  his  horse  down  to  a  slow  walk,  and  looked  and  listened. 
He  neither  saw  nor  heard  anything,  and  he  proceeded  toward 
the  second  spur,  22  feet  distant.  Here  he  took  the  same  pre- 
caution. Two  hundred  feet  east  was  Superior  street  and  the 
main  track.  "When  he  reached  Superior  street,  he  brought  his 
horse  to  a  very  slow  walk  and  looked  and  listened.  He  neither 
saw  nor  heard  anything  indicating  an  approaching  train,  and 
he  proceeded  on  his  way  across  the  main  track.  While  in  the 
act  of  crossing,  his  horse  and  wagon  were  struck  by  a  south- 
bound engine  hauling  five  or  six  passenger  cars  filled  with  miners 
on  the  way  to  the  mines.  The  engine  was  backing  up,  with  no 
headlight,  and  practically  without  a  lookout,  as  the  engineer  tes^ 
tified  that  sitting  in  his  cab  he  could  not  see  the  track  over  the 
coal  on  the  tender.  The  testimony  further  discloses  that  from 
2}4  to  3  feet  west  of  the  west  rail  of  defendant's  main  track 
to  the  traveled  portion  of  Superior  street  there  was  a  dense 
growth  of  willows  and  underbrush  from  2  to  12  feet  high,  which 
obstructed  the  view  to  the  north  for  48  feet  before  reaching  the 
main  track,  and  that  for  a  distance  of  200  feet  west  of  the  west 
line  of  Superior  street  the  view  to  the  north  was  more  or  less 
obstructed  by  the  growth  of  willows  and  underbrush.  The  col- 
lision killed  the  horse,  demolished  the  wagon,  and  threw  plain- 
tiff a  distance  of  40  feet,  breaking  his  leg  and  otherwise  injuring 
him.  When  the  collision  took  place,  the  train  was  running  from 
18  to  20  miles  an  hour.  An  ordinance  of  the  city  of  Saginaw 
was  introduced,  providing  a  maximum  speed  of  six  miles  an  hour 
for  trains  in  the  city.  Testimony  was  given  that  neither  the 
whistle  was  sounded  nor  the  bell  rung  as  the  engine  approached 
the  crossing. 

The  grounds  of  negligence  relied  upon  by  the  plaintiff  were  as 
follows:  First.  In  permitting  willows,  bushes,  and  underbrush 
to  grow  upon  the  railroad  right  of  way  so  as  to  obstruct  the 
view  of  approaching  trains.  Second.  The  failure  of  the  en- 
gineer to  sound  the  whistle  and  ring  the  bell.  Third.  For  ex- 
ceeding the  maximum  speed  limit  fixed  by  the  ordinance.  Fourth. 
For  running  the  locomotive  backwards  with  no  lights  displayed. 
At  the  conclusion  of  the  plaintiff's  testimony,  defendant's  coun- 
sel moved  the  court  to  direct  a  verdict  for  the  defendant  for 
the  reason  that  the  plaintiff's  testimony  disclosed  that  he  was 
guilty  of  contributory  negligence.  The  court  took  this  view  of 
the  testimony,  and  granted  defendant's  motion. 

Defendant's  counsel  do  not  insist  very  strenuously  that  the 
company  was  not  negligent  in  some  of  the  ways  pointed  out  by 
the  plaintiff,  but  they  contend  that,  even  if  defendant  were  neg- 
ligent, the  plaintiff  so  far  contributed  to  his  own  injuries  ttiat  be 
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is  precluded  from  recovering.  It  is  contended  by  defendant  that 
plaintiff  was  possessed  of  more  than  the  average  intelligence, 
and  was  familiar  with  the  crossing  and  knew  that  the  view  to 
the  north  of  the  crossing  was  more  or  less  obstructed,  that  he 
knew  that  there  was  an  early  morning  train  which  ran  over  that 
part  of  the  road  conveying  the  miners  to  their  work,  and  that 
it  was  not  enough  for  plaintiff  to  look  and  listen.  He  should 
have  stopped  and  looked  and  listened  when  within  a  reasonable 
distance  from  the  crossing  before  attempting  to  go  across.  Or- 
dinarily, when  a  traveler  drives  upon  a  railway  track  without 
stopping  to  listen,  where  his  view  is  obstructed,  and  in  conse- 
quence thereof  he  is  injured,  he  is  under  the  law  guilty  of  con- 
tributory negligence,  but  the  rule  that  he  shall  stop  is  not  im- 
perative under  all  circumstances.  Guggenheim  v.  Railway,  66 
Mich.  ISO,  33  N.  W.  161;  Richmond  v.  Railway,  87  Mich.  374, 
49  N.  W.  621. 

Viewing  plaintiff's  conduct  in  connection  with  the  surround- 
ings and  the  conduct  of  the  defendant  in  operating  its  train 
without  a  headlight  or  lookout,  we  are  unable  to  say  as  a  matter 
of  law  that  plaintiff  so  far  contributed  to  his  own  injuries  that 
it  will  preclude  a  recovery.  The  plaintiff  testified,  and  his  tes- 
timony is  corroborated  by  two  witnesses,  that  his  horse  was  walk- 
ing very  slowly  when  he  approached  the  main  crossing  as  well 
as  the  other  crossings.  He  looked  and  listened  at  each  of  the 
crossings.  He  understood  that  a  train  ran  in  the  early  morn- 
ing conveying  the  miners  to  their  work,  but  he  had  never  seen 
it  at  this  crossing  and  was  not  expecting  it.  He  also  admits  that 
he  knew  the  conditions  at  the  crossing.  Plaintiff  testifies  that, 
when  he  approached  the  main  crossing,  he  looked  up  and  down 
Superior  street,  and  listened,  but  saw  no  light,  and,  in  fact,  saw 
nothing  indicating  that  a  train  was  approaching.  From  this 
point  he  was  48  feet  from  the  track.  For  this  distance  his  view 
to  the  north  was  obstructed  by  the  willows  and  underbrush.  He 
had  little  reason  to  expect  danger  in  going  that  distance.  We 
cannot  say  that  reasonably  prudent  men  would  not  do  likewise 
under  similar  circumstances.  Had  there  been  no  willows  or 
underbrush  on  the  right  of  way,  he  could  have  observed  the  train 
from  his  wagon  before  he  reached  the  track.  Had  the  engine 
been  facing  the  direction  in  which  it  was  going,  and  its  head- 
light lighted,  plaintiff  might  have  seen  the  reflected  light  on  the 
track  in  time  to  stop.  Plaintiff  had  a  right  to  assume  that,  if 
there  were  a  train  approaching,  it  would  be  operated  in  the  usual 
and  customary  way;  that  is,  that  the  customary  warnings  would 
be  given  and  that  a  headlight  would  signal  its  approach.  How 
far  plaintiff  was  misled,  if  at  all,  by  the  failure  of  defendant  to 
observe  these  customary  methods  of  operation,  we  are  unable  to 
say.  Therefore  we  think  that  the  question  of  whether  he  should 
have  stopped  before  attempting  to  go  across  was  a  proper  ques- 
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tion  to  submit  to  the  jury,  together  with  all  the  other  facts  and 
circumstances  in  connection  with  it.  Van  Auken  v.  Railway,  96 
Mich.  307,  55  N.  V^^  971,  22  L.  R.  A.  33. 

Plaintiff  insists  that  the  defendant  was  guilty  of  gross  neg- 
ligence in  running  its  train  through  the  city  and  cross  the  streets 
with  no  headlight  to  warn  travelers  of  its  approach.  Such  a  . 
practice,  to  say  the  least,  is  an  exceedingly  dangerous  one,  and 
no  excuse  was  offered  by  the  defendant  for  so  operating  its 
train.  On  the  trial,  plaintiff's  counsel  insisted  that  operating 
the  train  in  this  manner  was  in  violation  of  section  6290  of  the 
Complied  Laws  of  1897.  That  section  reads  as  follows:  "In 
forming  a  passenger  train  upon  any  railroad  operated  in  this 
state,  the  engine  shall  be  placed  at  the  head  of  the  train,  and  no 
baggage  or  freight  car  shall  be  placed  in  the  rear  of  any  pas- 
senger car;  and  any  officer,  agent  or  other  employee  who  shall 
cause  them  to  be  so  placed,  or  who  shall  knowingly  suffer  the 
same  to  be  done,  shall  be  deemed  guilty  of  a  misdemeanor  and 
be  punished  accordingly."  The  trial  court  held  that  this  statute 
had  no  application  to  the  facts  in  the  case  for  the  reason  that 
the  statute  was  passed  for  the  protection  of  passengers  only.  We 
agree  with  the  trial  court  that  this  statute  has  no  application  be- 
cause the  facts  here  disclose  that  the  engine  was  attached  at  the 
head  of  the  train.  We  are  unable,  however,  to  agree  with  the 
trial  court  that  the  statute  was  passed  for  the  protection  of  pas- 
sengers only.  The  beneficial  effects  of  this  statute  to  travelers 
upon  the  streets  and  highways  are  quite  as  apparent  as  they  are 
to  passengers.  To  require  the  engine  to  be  placed  at  the  head  of 
the  train  would  protect  travelers  at  night,  as  the  usual  custom  in 
the  operation  of  trains  is  to  place  the  headlight  in  front,  and, 
if  this  were  done,  it  would  warn  the  travelers  of  its  approach. 
In  placing  the  engine  at  the  head  of  the  train,  it  would  enable  the 
engineer  to  command  a  better  view  of  the  travelers,  and  thereby 
enable  him  to  afford  them  better  protection  against  coUision. 
Another  reason  which  suggests  itself  is  that  the  engine  is  pro- 
vided with  a  pilot,  which  is  specially  designed  to  throw  off  at  the 
side  of  the  track,  objects  with  which  it  comes  in  contact,  in- 
stead of  running  over  them,  thereby  in  many  instances  preserving 
human  life.  This  statute  is  a  police  regulation,  and  its  protection 
should  be  extended  to  travelers  upon  the  streets  and  highways 
as  well  as  fo  passengers.  It  will  be  unnecessary  to  determine 
whether  this  act  of  operation  was  gross  negligence  upon  the  part 
of  the  defendant,  as  we  are  of  the  opinion  that  the  contributory 
negligence  of  the  plaintiff  should  have  been  submitted  to  the 
jury  upon  the  whole  case. 

There  are  other   errors  assigned,  but,   as  plaintiff  does   not 
discuss  them  in  his  brief,  no  attention  will  be  given  them  here. 

'Hie  judgment  is  reversed,  with  costs,  and  a  new  trial  ordered. 
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Theisen  v.  Detroit  United  Ry. 

(Supreme  Court  of  Michigan,  Sept.  28.  1910.) 

[187  N.  W.  Rep.  708.] 

Street    Railroads— Collisions— Contributory    Negligence.* — ^That    a 

driver  of  fire  apparatus  was  familiar  with  the  ordinance  requiring: 
street  cars  approaching  an  intersecting  street  occupied  by  tracks  to 
come  to  a  stop  at  least  20  feet  from  the  tracks,  and  knew  of  the 
custom  of  bringing  the  cars  to  a  stop,  and  that  he  relied  on  the  per- 
formance of  such  duty  in  approaching  a  crossing  were  material  as 
bearing  on  contributory  negligence  in  driving  in  front  of  a  car  ap- 
proaching a  crossing. 

Street  Railroads — Collisions — Contributory  Negligence.* — Where 
the  driver  of  fire  apparatus  of  a  city  saw  a  car  approach  from  40  to 
70  feet  away  from  the  usual  stopping  place  of  cars,  before  proceed- 
ing to  cross  a  street  on  which  tracks  were  operated,  the  court  could 
not  say  as  a  matter  of  law  that  he  was  not  justified  in  attempting^  to 
cross  in  front  of  the  car  where  his  horses  were  under  control,  and  in 
reliance  on  the  motorman  stopping  his  car  as  required  by  a  city 
ordinance;  but  the  question  was  for  the  jury. 

Error  to  Circuit  Court,  Wayne  County;  George  S.  Hosmer, 
Judge. 

Action  by  Anthony  Theisen  against  the  Detroit  United  Rail- 
way. There  was  a  judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

Argued  before  Bird^  C.  J.,  and  Ostrander,  Hooker,  BLtAir, 
and  Stone,  JJ. 

Brennan,  Donnelly  &  Van  De  Mark,  for  appellant. 
O'Neil  &  Command,  for  appellee. 

Blair,  J.  Plaintiff,  while  driving  a  hose  cart  to  a  fire  in  the 
line  of  his  duty  as  an  employee  of  the  fire  department,  was  in- 
jured in  a  collision  with  one  of  defendant's  cars  at  the  inter- 
section of  Brush  and  Adams  streets  in  the  city  of  Detroit.  De- 
fendant was  operating  a  double-track  line  on  Adams  avenue 
and  a  single-track  line  on  Brush  street.  Plaintiff  was  pro- 
ceeding east  on  Adams  avenue  at  a  speed  of  about  10  miles  an 
hour,  requiring  a  space  of  ISO  feet  within  which  to  stop  his 
horses.  There  is  a  building  at  the  northwest  corner  of  Brush 
and  Adams  extending  out  to  the  sidewalk  lines  of  both  streets. 
The  city  charter  gives  to  the  fire  department  vehicles  the  right 
of  way  over  all  other  vehicles  except  the  United  States  mail  ve- 
hicles.   The  ordinances  of  the  city  of  Detroit  require  street  rail- 

♦See  foot-note  of  preceding  case. 
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way  cars  approaching  an  intersecting  street  occupied  by  other 
tracks  to  come  to  a  stop  at  least  20  feet  in  front  of  the  inter- 
secting tracks.  The  hose  cart  proceeded  without  slackening 
speed  until  it  approached  within  40  feet  of  the  track  on  Brush 
street,  when  the  plaintiff  discovered  a  car  approaching  from  the 
north  40  to  70  feet  away  and  proceeding,  according  to  his  tes- 
timony, at  a  speed  of  12  miles  an  hour.  There  is  a  conflict  of 
testimony  as  to  whether  the  car  stopped  before  crossing  the 
tracks  on  Adams  avenue ;  the  plaintiff  and  his  witnesses  claim- 
ing that  the  car  did  not  stop,  and  the  defendant's  witnesses 
claiming  that  it  did.  Upon  seeing  the  car,  the  plaintiff  urged 
his  horses  across  the  tracks,  and  the  hose  cart  was  either  struck 
by  the  car  or  struck  the  car  in  such  a  manner  as  to  completely 
turn  over  the  hose  cart  and  throw  it  on  the  sidewalk  at  the 
southeast  comer  of  Brush  and  Adams. 

Defendant's  motorman  testified:  "To  my  best  judgment  I 
stopped  about  25  feet  north  of  the  Adams  avenue  track  that 
night.  The  front  part  of  the  car  I  was  on  was  back  of  the  build- 
ing line  of  the  terrace  on  the  corner  about  8  or  9  feet.  When 
1  stopped  at  the  corner,  I  could  see  west  on  Adams  avenue  150 
or  200  feet  At  that  time  the  car  just  made  a  momentary  stop, 
and  then  virent  right  on  again.  *  *  *  Q,  When  you  got  to 
the  north  curbstone  on  Adams  avenue,  you  saw  the  hose  cart? 
A.  I  noticed  it  then ;  yes,  sir.  *  *  *  Q.  Then  you  say  that 
you  had  only  gone  13  feet,  about  13  feet  when  you  saw  the  hose 
cart,  and  still  you  went  23  feet  before  you  stopped  the  car? 
A.  About  that.  Q.  It  took  you  23  feet  to  stop  the  car  in 
when  you  had  only  been  going  13  feet  from  a  full  stop,  is  that 
right?  Now,  when  you  passed  the  line  of  the  terrace,  did  you 
make  any  effort  to  look  in  a  westerly  direction  to  see  if  any  ve- 
hicle was  coming?  A.  I  looked  when  I  made  the  stop.  I 
don't  know  as  I  looked  when  I  passed  that  certain  point  there." 

Capt.  Courtney  testified:  "Why,  we  were  about,  I  should 
judge,  about  40  feet  from  the  Brush  street  track  on  Adams,  pro- 
ceeding east,  when  I  noticed  the  car  coming  south.  I  presume 
it  was  up  maybe  about  75  feet  from  the  crosswalk  of  Adams 
avenue  on  Brush,  coming  south.  Q.  Where  was  the  hose  cart 
situated  on  Adams  with  reference  to  track?  A.  Well,  we  were 
up  on  right-hand  side  of  the  street.  We  were  practically  at  the 
south  track  on  the  south  side  of  the  street.  There  is  a  double 
track  along  there  on  Adams  avenue.  *  *  *  The  cars  usually 
?top  before  they  cross  that  intersection.  The  car  was  going,  in 
my  estimation,  30  miles  an  hour  at  the  time  they  struck  the 
hose  wagon.  It  was  going  faster  than  we  were.  The  distance 
between  the  nearest  track  and  the  curb  would  be  about  15  or  16 
feet." 

The  questions  for  our  consideration,  as  stated  by  counsel  for 
defendant  and  appellant  in  their  brief,  are  as  follows:    "While 
38  R  R  R— 5 
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there  are  15  assignments  of  error  in  the  record,  the  defendant 
and  appellant  relies  for  reversal  upon  the  error  of  the  trial  judge 
in  his  failure  to  direct  a  verdict  at  the  close  of  the  plaintiff's 
case,  and  upon  the  theory  of  his  charge  that  because  an  ordinance 
of  the  city  required  the  street  cars  to  stop  at  least  20  f^et  in  front 
of  intersecting  tracks,  and  because  an  ordinance  of  the  city  of 
Detroit  gave  the  right  of  way  to  the  fire  engines,  that  the  driver 
of  a  hose  cart  could  approach  a  street  railway  track  at  a  point 
where  it  intersects  with  other  tracks  at  a  rate  of  speed  of  10  miles 
an  hour  and  without  having  his  horses  under  control  so  that  he 
could  stop  them  within  150  feet.     It  was  the  theory  of  the  trial 
judge  that,  while  the  driver  of.  a  hose  cart  approaching  a  street 
railway  track  on  a  street  where  .there  was  no  intersecting  track 
would  be  required  to  obey  the  rule  laid   down  by  this   court 
governing  all  persons  approaching  a  street  car  track,  this  rule 
would  not  be  applicable  where  the  hose  cart  was  proceeding 
along  a  street  containing  a  car  track  where  the  driver  relied  upon 
the  ordinance  requiring  all  street  cars  to  stop  at  least  20  feet 
before  intersecting  tracks." 

It  appeared  from  plaintiff's  testimony  that  he  was  familiar 
with  the  ordinance  requiring  the  cars  to  stop  and  with  the  custom 
of  the  defendant's  employees  to  obey  the  ordinance  and  bring 
their  cars  to  a  stop,  and  that  he  relied  upon  their  performing  such 
duty  in  approaching  this  crossing.  This  knowledge  and  reliance 
of  the  plaintiff  has  a  distinct  bearing  upon  the  question  of  his 
contributory  negligence.  McKennan  v,  St.  Rv.  Co.,  138  Mich. 
520,  101  N.  W.  812,  68  L.  R.  A.  347.  And^hese  facts  make 
this  case,  so  far  as  contributory  negligence  is  concerned,  a 
stronger  case  for  the  plaintiff  than  the  case  of  Garrity  zk  St.  Rv. 
Co.,  112  Mich.  369,  70  N.  W.  1018,  37  L.  R.  A.  529,  where  the 
cars  were  required  to  and  did  cross  the  street  before  coming  to 
a  stop. 

Furthermore,  if  the  driver  saw  the  car  from  40  to  70  feet  north 
of  the  usual  stopping  place,  we  cannot  say,  as  a  matter  of  law. 
he  might  not  have  been  justified  in  attempting  to  cross,  if  his 
horses  were  under  control,  in  reliance  upon  the  motorman's  per- 
formance of  his  duty.     Garrity  v.  St.  Ry.  Co.,  supra. 

We  are,  therefore,  of  the  opinion  that  the  question  of  plain- 
tiff's contributory  negligence  was  for  the  jury,  and  that  the  cir- 
cuit judge  did  not  err  in  refusing  to  direct  a  verdict  for  de- 
fendant. 

Judgment  is  affirmed. 
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United  Rys.  &  Electric  Co.  of  Baltimore  v.  Ward. 

(Court  of  Appeals  of   Maryland,  June   22  and  Aug.   5,   1910.) 

[77   Atl.   Rep.   593.] 

Negligence — Contributory  Negligence — Submission  to  Jury. — Con- 
duct relied  on  as  constituting  contributory  negligence  must  be  es- 
tablished by  uncontradicted  evidence,  and,  unless  there  is  some  de- 
ciiivc  act,  in  regard  to  which  there  is  no  room  for  ordinary  minds 
to  differ,  the  question  of  contributory  negligence  must  be  left  to  the 
jury. 

Street  Railroads — Operation — Care  Required. — Greater  care  must 
be  exercised  in  running  a  street  car  across  the  streets  or  thorough- 
fares of  a  city  than  is  required  in  crossing  a  highway  in  the  open 
country. 

Street  Railroads— Crossing  Accidents — Negligence — ^Proximate 
Cause.* — If  defendant  street  railroad's  motorman  saw  plaintiff,  or 
by  due  care  could  have  seen  him,  crossing  the  tracks  in  time  to 
have  avoided  striking  him,  it  was  his  duty  to  stop  the  car  in  time  to 
avoid  the  collision,  and,  if  the  accident  ocurred  through  his  failure 
vo  to  do.  his  negligence,  and  not  that  of  plaintiff  in  driving  on  the 
tracks,  was  the  proximate  cause  of  the  injury. 

Street  Railroads — Crossing  Accidents — Negligence — Contributory 
Negligence — ^Questions  for  Jury. — In  an  action  against  a  street  rail- 
road for  injuries  to  plaintiff  in  a  collision  at  a  crossing  between  his 
vehicle  and  defendant's  car,  the  questions  of  defendant's  negligence, 
and  of  plaintiff's   contributory  negligence,  held   for  the  jury. 

Street  Railroads — Crossing  Accidents — Speed  of  Car — Evidence.! — 
In  actions  against  street  railroads  for  injuries  in  a  crossing  accident, 

*For  the  authorities  in  this  series  on  the  subject  of  the  combined 
effect  of  contributory  negligence  and  negligence  after  the  peril  of 
the  person  injured  should  have  been  discovered,  see  third  foot-note 
of  Bourrett  v.  Chicago  &  N.  W.  Ry.  Co.  (Iowa),  34  R.  R.  R.  284,  57 
Am.  &  Eng.  R.  Cas.,  N.  S.,  284;  last  foot-note  of  Chesapeake  &  O. 
Ry.  Co.  V.  Corbin's  AdmV  (Va.),  35  R.  R.  R.  229,  58  Am.  &  Eng. 
R  Cas..  N.  S.,  229. 

For  the  authorities  in  this  series  on  the  question  whether  there 
may  be  a  recovery  for  injuries  sustained  by  a  traveler  struck  by  a 
train  at  a  crossing,  where  he  was  guilty  of  contributory  negligence, 
hut  the  trainmen  were  negligent  after  discovering  his  peril,  see 
third  foot-note  of  Bruggeman  v.  Illinois  Cent.  R.  Co.  (Iowa),  35  R. 
R-  R.  241.  58  Am.  &  Eng.  R.  Cas.,  N.  S.,  241;  first  foot-note  of  St. 
Louis,  etc.,  R.  Co.  v.  Summers  (C.  C.  A.),  35  R.  R.  R.  117,  58  Am. 
&  Eng.  R.  Cas.,  N.  S.,  117;  last  head-note  of  Garrison  v.  St.  Louis, 
etc..  Ry.  Co.  (Ark.),  34  R.  R,  R.  543,  57  Am.  &  Eng.  R.  Cas.,  N.  S.. 
543. 

tPor  the  authorities  in  this  series  on  the  subject  of  the  admissi- 
bility of  non-expert  testimony  as  to  the  speed  of  a  train  or  street 
car,  see  second  foot-note  of  Illinois  Cent.  R.  Co.  v.  France  s  Adm  x 
»Ky.).  31  R.  R.  R.  213,  54  Am.  &  Eng.  R.  Cas.,  N.  S.,  213;  third  foot- 
note  of  Tinkle  v.  St.  Louis  &  S.  E.  R.  Co.  (Mo.).  30  R.  R-  K.  470, 
53  Am.  &  Eng.  R.  Cas.,  N.  S.,  470. 


68  Vol  38  R  R  R— Vol  61  Am  &  Eng  R  Cas  N  S 

United  Rys.  &  Electric  Co.  of  Baltimore  v.  Ward 

those  who  witness  the  accident  may  testify  to  the  speed  of  the  car, 
and  those  familiar  with  the  place  of  the  accident  may  describe  it- 
Street  Railroads — ^Crossing  Accidents — Speed — Ordinances — Evi- 
dence.— In  an  action  against  a  street  railroad  for  injuries  in  a  cross- 
ing accident,  where  the  evidence  showed  that  the  crossing  had  been 
used  as  a  street  for  a  number  of  years,  it  was  not  necessary  to  prove 
that  the  city  owned  the  bed  of  one  of  the  streets  at  the  crossing  in 
order  to  render  admissible  an  ordinance  regulating  the  speed  of  cars 
on  any  open  street  within  the  city  limits. 

Trial — Instructions — Form. — In  an  action  against  a  street  railroad 
for  injuries  in  a  crossing  accident,  an  instruction  that,  if  the  jury 
found  that  the  accident  happened  as  testified  to  by  plaintiff,  the  ver- 
dict must  be  for  him,  was  improper  in  form. 

Street  Railroads — Crossing  Accidents — Instructions. — In  an  action 
against  a  street  railroad  for  injuries  in  a  crossing  accident,  an  in- 
struction from  which  the  jury  might  have  understood  that,  if  defend- 
ant's motorman  saw  plaintiff  approaching  the  tracks,  he  had  a  right 
to  assume  that  plaintiff  would  stop  and  let  the  car  pass,  and  that  no 
further  care  or  caution  was  required  of  him  in  running  his  car  over 
the  crossing,  was  properly  refused. 

Briscoe,  Pearce,  and  Schmucker,  JJ.,  dissenting  in  part. 

Appeal  from  Baltimore  City  Court;  Alfred  S.  Niles,  Judge. 

Action  by  James  Ward  agamst  the  United  Railways  &  Electric 
Company  of  Baltimore.  Judgment  for  plaintiff,  and  defendant 
appeals.     Reversed,  and  new  trial  ordered. 

The  prayers  referred  to  in  opinion  and  requested  by  the  court 
to  be  set  out  are  as  follows : 

Plaintiff's  first  prayer,  modified:  "The  court  instructs  the 
jury  that  if  they  find  from  the  evidence  that  on  or  about  the 
20th  day  of  April,  1908,  about  12:30  o'clock  p.  m.,  the  plaintiff 
while  seated  in  a  wagon  drawn  by  one  horse,  and  driven  by  the 
said  plaintiff  along  and  over  Walbrook  avenue  at  or  about  its 
intersection  with  the  Liberty  Road,  in  Baltimore  city,  was  in- 
jured by  a  car  of  the  defendant  while  operated  by  its  agents  on 
its  road,  and  that  the  said  injury  resulted  directly  from  the  want 
of  ordinary  care  and  prudence  on  the  part  of  the  defendant,  and 
not  from  the  want  of  ordinary  care  and  prudence  on  the  part  of 
the  plaintiff  directly  contributing  to  the  injury,  then  the  plaintiff 
is  entitled  to  recover.  Provided  the  jury  shall  further  find  that 
Walbrook  avenue  at  the  point  where  the  accident  occurred  (if 
they  shall  ?o  find)  was  at  the  time  of  said  accident  used  by  the 
public,  without  objection,  in  all  respects  as  one  of  the  streets 
of  Baltimore  city,  and  had  been  so  used  for  several  years  pre- 
vious to  the  date  of  the  said  accident.''     (Granted.) 

Plaintiff's  second  prayer,  modified:  "The  plaintiff  prays  the 
court  to  instruct  the  jury  that  if  they  find  that  at  the  time  of  the 
accident  the  car  in  question  was  being  driven  at  a  greater  rate 
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of  speed  than  six  miles  an  hour  at  the  crossing  of  Liberty  Road 
and  Walbrook  avenue  (if  the  jury  find  that  the  accident  occurred 
at  said  crossing),  and  shall  find  the  ordinance  of  the  mayor  and 
dty  council  offered  in  evidence,  and  shall  further  find  the  facts 
stated  in  the  proviso  of  the  plaintiff's  first  prayer  modified,  and 
shall  further  find  that  if  the  said  car  had  not  been  running  at  a 
greater  rate  of  speed  than  six  miles  an  hour,  the  accident  could 
have  been  avoided,  then  there  was  a  want  of  ordinary  care  on 
the  part  of  the  defendant,  as  mentioned  in  the  plaintiff's  first 
prayer."     (Granted  as  modified.) 

Plaintiff's  fourth  prayer:  "The  court  instructs  the  jury  that, 
if  they  find  that  the  accident  happened  as  testified  to  by  the 
plaintiff,  James  Ward,  then  their  verdict  must  be  for  the  plain- 
tiff."    (Granted.) 

Defendant's  first  prayer:  "The  jury  are  instructed  that  there 
is  no  evidence  legally  sufficient  to  entitle  the  plaintiff  to  recover 
in  the  above-entitled  cause,  and  therefore  the  verdict  of  the 
jury  must  be  for  the  defendant."     (Refused.) 

Defendant's  second  prayer:  "The  jury  are  instructed  that 
there  is  no  evidence  legally  sufficient  to  show  in  this  case  that 
the  collision  mentioned  in  the  plaintiff's  testimony  was  caused  by 
any  act  of  negligence  on  the  part  of  the  defendant's  agents  aiul 
servants  in  the  management,  operation,  or  control  of  the  car 
mentioned  in  the  testimonv,  and  therefore  the  verdict  of  the 
jUTy  must  be  for  the  defendant."     (Refused.) 

Defendant's  third  prayer:  "The  jury  are  instructed  that  the 
uncontradicted  testimony  shows  that  the  plaintiff  was  guilty  of 
negligence  directly  contributing  to  the  happening  of  the  accident 
mentioned  in  the  testimony,  and  therefore  the  verdict  of  the  jury 
must  be  for  the  defendant."     (Refused.) 

Defendant's  fourth  prayer:  "The  jury  are  instructed  that 
there  is  no  evidence  legally  sufficient  in  this  case  to  show  that 
after  the  plaintiff  reached  a  position  of  danger  upon  the  de- 
fendant's track  in  front  of  the  approaching  car  that  the  motor- 
man  could,  by  the  exercise  of  ordinary  care  and  caution,  have 
prevented  the  happening  of  the  collision  mentioned  in  the  testi- 
mony, and  therefore  the  verdict  of  the  jury  must  be  for  the 
defendant"     (  Refused. ) 

Defendant's  fifth  prayer:  "The  jury  are  instructed  that  the 
plaintiff's  own  testimony  shows  that,  when  the  plaintiff  reached 
a  position  of  danger  upon  the  defendant  company's  tracks,  it 
was  impossible  for  the  motorman  of  this  car  by  the  use  of  ordi- 
nary care  and  caution  on  his  part  to  have  prevented  the  hap- 
pening of  the  accident  mentioned  in  the  testimony,  and  there- 
fore the  verdict  of  the  jury  must  be  for  the  defendant." 
(Refused.) 

Defendant's  eleventh  prayer,  modified:  "The  court  instructs 
the  jury  that  if  they  shall  find  from  the  evidence  that,  when  the 
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car  mentioned  in  the  testimony  was  at  or  near  the  south  side  of 
Walbrook  avenue,  the  plaintiff  and  his  horse  were  west  of  the 
track  on  which  the  car  was  running  (if  the  jury  so  find),  and 
that  the  plaintiff  pulled  up  his  horse  and  afterwards  applied  the 
whip  to  his  horse,  and  attempted  to  cross  in  front  of  the  ap- 
proaching car,  then  their  verdict  must  be  for  the  defendant." 
(Granted.) 

Argued  before  Boyd,  C.  J.,  and  Briscoe,  Pearce,  Schmucker, 
Burke,  Thomas,  Pattison,  and  Urner,  JJ. 

/.  Pembroke  Thorn  and  Joseph  C.  France,  for  appellant. 
James  J.  Lindsay,  for  appellee. 

Per  Curiam.  In  this  case  the  court  is  unanimously  of  the 
opinion  that  the  judgment  must  be  reversed  for  reasons  to  be 
given  in  an  opinion  to  be  hereafter  filed.  The  majority  of  the 
court  are  also  of  the  opinion  that  a  new  trial  must  be  awarded. 
Judges  Briscoe,  Pearce,  and  Schmucker  dissent  on  the  ques- 
tion of  contributory  negligence. 

Judgment  reversed  and  new  trial  awarded,  the  appellee  to  pay 
the  costs. 

Thomas,  J.  This  appeal  is  from  a  judgment  in  favor  of  the 
plaintiff  in  an  action  to  recover  for  injuries  alleged  to  have  been 
caused  by  the  negligence  of  the  appellant.  During  the  trial  '\n 
the  court  below  the. defendant  reserved  five  exceptions,  the  first 
four  of  which  relate  to  the  rulings  of  the  court  on  the  evidence, 
and  the  fifth  is  to  the  granting  of  the  plaintiff's  third  and  fourth 
prayers  and  plaintiff's  first  and  second  prayers  as  modified,  and 
to  the  rejection  of  the  defendant's  first,  second,  third,  fourth, 
fifth,  and  seventh  prayers,  and  the  modification  of  its  eleventh 
prayer. 

The  main  contention  of  the  appellant  is  that  there  was  error 
in  the  rejection  of  its  first,  second,  third,  fourth,  and  fifth  pray- 
ers, by  which  the  court  was  asked  to  instruct  the  jury  that  the 
plaintiff  was  not  entitled  to  recover,  first,  because  he  was  guilty 
of  contributory  negligence;  and,  second,  because  there  was  no 
evidence  legally  sufficient  to  show  that  the  defendant  was  negli- 
gent. In  considering  the  questions  raised  by  these  prayers,  it 
wmII  be  necessary  to  review  the  evidence  in  the  case,  and  to  bear 
in  mind  the  well-established  rule  that  the  conduct  relied  on  as 
constituting  in  law  contributory  negligence  must  be  established 
by  clear  and  uncontradicted  evidence,  and  "unless  there  is  some 
prominent  and  decisive  act,  in  regard  to  which  there  is  no  room 
for  ordinary  minds  to  differ,"  the  question  of  contributory  negli- 
gence must  be  left  to  the  jury,  and  that,  where  "the  nature  of 
the  act  relied  on  to  show  contributory  negligence  can  only  be 
determined  by  considering  all  the  circumstances  attending  the 
transaction,  it  is  within  the  province  of  the  jury  to  characterize 


Vol  38  R  R  R— Vol  61  Am  &  Enx  R  Cas  N  S  71 

United  Rys.  &  Electric  Co.  of  Baltimore  v.  Ward 

it"  ( Strauss  V.  United  Rys.  Co.,  101  M^.  499,  61  Atl.  137), 
and  the  further  rule  that  greater  care  and  caution  is  necessary 
to  be  exercised  in  running  a  car  across  the  streets  or  thorough- 
fares of  a  city  than  is  required  in  crossing  a  highway  in  the  open 
country. 

The  appellee  while  driving  along  Walbrook  avenue,  one  of 
the  streets  of  Baltimore  city,  in  attempting  to  cross  the  tracks  of 
the  appellant  company  at  the  corner  of  Walbrook  avenue  and 
Liberty  Road,  was  struck  by  one  of  the  appellant's  cars  and  was 
injured.  There  arc  two  tracks  on  this  line,  both  on  the  west 
>ide  of  Liberty  Road,  one  called  the  south-bound  and  the  other 
the  north-bound  track,  and  where  Walbrook  avenue  crosses 
Liberty  Road  they  are  level  with  the  surface  of  the  street.  On 
the  day  of  the  accident,  the  appellee  was  employed  by  Stewart  & 
Co.,  and  was  engaged  in  delivering  packages  for  his  employers. 
He  was  driving  an  ordinary  one-horse  delivery  wagon,  and  had 
with  him  at  the  time  of  the  accident  a  young  man  named 
Thomas  R.  Robbins,  who  was  assisting  him  in  distributing  the 
packages,  and  a  small  child  whom  he  had  picked  up  on  his 
route.  The  appellee  was  sitting  on  the  right  side  of  the  front 
^eat  of  the  wagon,  with  the  child  next  to  him,  and  Thomas  R. 
Robbms  was  sitting  on  the  left  side  of  the  same  seat.  The  side 
and  back  curtains  of  the  wagon  were  up,  and  as  they  approached 
the  crossing  at  Walbrook  avenue  and  Liberty  Road,  driving 
along  the  south  side  of  Walbrook  avenue  and  going  east,  when 
about  15  or  20  feet  from  the  west  side  of  Liberty  Road,  accord- 
ing to  the  testimony  of  the  appellee  and  Robbins,  they  both  looked 
to  the  north  to  see  if  there  was  a  car  coming  on  the  south-bound 
track,  and  to  the  south  to  see  if  there  was  one  coming  on  the 
north-bound  track,  and  did  not  see  or  hear  one,  and  at  that 
point  they  could,  by  looking  over  a  fence,  see  a  car  coming  north 
from  North  avenue,  the  next  street  south,  for  three-quarters  of 
a  block.  The  appellee  further  states  that  when  the  horse  had 
about  reached  the  west  edge  of  the  south-bound  track,  which 
^vas  the  first  track  to  be  crossed,  he  looked  again  to  the  south, 
in  the  direction  of  North  avenue,  to  see  if  a  car  was  coming  on 
the  north-bound  track,  at  which  point  he  could  see  as  far  as 
North  avenue,  and,  not  seeing  or  hearing  one,  he  drove  on  in  a 
^alk.  and  that,  when  the  wagon  was  between  the  north-bound 
and  the  south-bound  tracks,  he  saw  a  car  rapidly  approaching  on 
the  north-bound  track,  at  which  point  he  could  see  as  far  as 
man  was  working  the  lever.  In  answer  to  the  question,  "Now, 
what  eifort,  if  any,  did  you  make  when  you  saw  the  car  coming 
up  at  that  point  at  this  rapidity?"  he  said,  "I  tried  to  get  out  of 
his  way.  I  saw  he  couldn't  clear  it,  and  I  tried  to  help  him  out. 
That  was  the  only  thing  I  could  do."  He  stated,  further,  that 
bethought  the  car  was  going  about  40  miles  an  hour;  that,  when 
he  first  saw  the  car  approaching  on  the  north-bound  track,  the 
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wagon  was  between  the  north-bound  track  and  the  south-bound 
track,  and  the  horse  was  on  the  north-bound  track;  that  seeing 
that  the  motorman  could  not  stop  the  car  he  urged  the  horse  on 
with  the  hope  of  clearing  the  track,  but  that  the  speed  of  the  car 
seemed  to  increase  after  he  saw  it  and  until  it  struck  him,  an<l 
that,  when  the  wagon  was  struck,  it  was  on  the  north-bound 
track. 

Thomas  R.  Robbins  further  testified  that,  when  you  get  within 
three  feet  of  the  south-bound  track,  coming  east  on  Walbrook 
avenue,  you  can  see  the  east  side  of  Liberty  Road  as    far   as 
North  avenue,  but  you  cannot  see  the  car  tracks  "because    of 
the  yards  on  Eleventh  street,  you  only  see  the  top  of  a  car ;"  that 
after  he  looked,  when  about  IS  or  20  feet  from  the  south-boun:l 
track,  and  did  not  hear  or  see  a  car,  he  turned  to  one  side  to 
get  his  packages  ready,  and  that,  when  he  turned  around  again 
and  looked  up,  the  horse  was  on  the  north-bound  track,  and  he 
saw  a  car  about  100  feet  away  coming  north  from  North  avenue 
to  Walbrook  avenue ;  that  it  was  coming  as  fast  as  it  could  come, 
*'I  guess  about  14  miles  an  hour ;"  that  he  had  no  idea  how  fast 
a  car  can  go,  but  that  "this  car  was  going  as  fast  as  it  could." 
He  stated  further  that  "the  motorman  was  in  control  of  the  car," 
and  that  "he  was  turning  off  the  brakes  or  turning  them  on,  I 
don't  know  which,  in  the  excitement,  because,  the  next  minute 
I  was  thrown  out  of  the  wagon.     That  the  car  struck  the  right 
wheel  in  front,  it  struck  the  hub.     It  struck  the  hub,  and  bent 
the  axle  and  drove  it  about  IS  or  20  feet  northerly."     There  is 
also  evidence  tending  to   show  that   the   distance   from   North 
avenue  to  Walbrook  avenue  is  428  feet;  that  the  motorman  of 
a  car  coming  north  on  Liberty  Road  can  see  a  horse's  head  on 
the  west  side  of  Liberty  Road  at  Walbrook  avenue  from  a  point 
550  feet  distant,  and  for  558  feet  he  would  have  full  view  of  any 
.one  crossing  Liberty  Road  at  Walbrook  avenue;  that  Walbrook 
avenue  and  Liberty  Road  are  much  used  thoroughfares  within 
the    city    limits,    and    that   on  the  occasion    of  the    accident  no 
signal  or  warning  was  given  by  those  in  charge  of  the  car  as  it 
approached  the  crossing. 

The  appellant  relies  upon  the  cases  of  McNab  v,  L^nited  Rys. 
Co.,  94  Md.  719,  51  Atl.  421,  Meidling  v.  United  Rvs.  Co.,  97 
Md.  73,  54  Atl.  612;  Keying  v.  United  Rys.  Co.,  100  Md.  281, 
59  Atl.  667,  and  Phillips  v.  W.  &  R.  Ry.  Co.,  104  Md.  455,  65 
Atl.  422.  In  McNab's  Case  the  accident  happened  in  the 
country,  where  the  rate  of  speed  at  which  the  cars  ran  was  from 
20  to  25  miles  an  hour.  "Plaintiff  drove  in  her  phaeton  at  a 
trot  along  the  county  road  to  the  turnpike,  when  slowing  down, 
but  not  stopping,  she  looked  to  see  if  a  car  was  coming  from  one 
direction  on  the  track  nearest  her.  Seeing  no  car  on  that  track 
and  hearing  no  gong  sounded,  plaintiff  drove  across  the  road, 
and,  when  her  horse  was  in  the  space  between  the  two  tracks. 
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she  saw  a  car  40  feet  distant  approaching  at  a  high  rate  of  speed 
from  the  other  direction.  Her  horse  was  gentle  and  accustomed 
to  the  cars,  and  she  was  then  in  a  place  of  safety.  Instead  of 
stopping  or  backing,  she  whipped  up  her  horse,  and  attempted  to 
cross  in  front  of  the  cars,  which  struck  the  rear  wheels  of  the 
carriage,  throwing  her  out  and  causing  an  injury."  On  cross- 
examination  she  was  asked  whether  the  horse  was  afraid  of  the 
cars,  and  she  answered:  "Not  at  all;  and  she  is  not  afraid  yet." 
She  was  also  asked :  "You  knew  the  cars  could  pass  her  without 
her  being  afraid?"  and  she  replied,  "Yes,  sir."  She  was  then 
asked  the  following  question :  "Then  there  was  nothing  so  far 
as  the  mare's  nervousness  was  concerned  which  would  prevent 
you  pulling  her  back  and  letting  the  car  pass  in  front?"  and  her 
answer  was:  "Nothing  at  all,  only  I  never  back  if  I  can  go 
forward."  Chief  Judge  McSherry  said  in  that  case:  "It  is 
perfectly  obvious  from  the  plaintiff's  own  testimony  that,  when 
she  saw  the  approaching  car,  she  was  in  a  place  of  safety;  that 
by  staying  for  a  moment  where  she  then  was  she  would  not 
have  incurred  any  risk  of  injury  either  from  the  car  or  from  the 
frightening  of  her  horse ;  that  there  was  no  reason  whatever  for 
her  not  stopping  or  not  remaining  in  that  place  of  safety,  other 
than  her  indisposition  to  back  if  she  could  go  forward ;  and  that 
she  deliberately  went  forward  in  the  face  of  an  imminent  and 
apparent  danger  because  she  thought  she  could  get  across  the 
south  track  before  the  car  running  on  that  track  reached  the 
point  at  which  she  was  crossing.  This  was  sheer  recklessness." 
In  Meidling's  Case  the  deceased  was  driving  after  dark  towards 
the  tracks  of  a  suburban  electric  railway.  "The  road  lay  through 
open  fields,  and  the  cars  ran  there  at  a  high  rate  of  speed.  The 
view  w^as  unobstructed,  and  the  deceased  saw  the  headlight  of  an 
^proaching  car,  but,  supposing  that  he  could  cross  in  time,  con- 
tinued to  drive  on  as  before,  and  a  collision  occurred  which 
caused  his  death."  The  court  there  held  that  the  contributory 
n^ligence  of  the  deceased  in  thus  attempting  to  cross  in  front  of 
a  rapidly  approaching  car  which  he  clearly  saw  was  such  as  to 
bar  a  recovery.  In  Heying's  Case  the  "plaintiff,  a  woman,  driv- 
ing a  wagon  on  a  dark  morning  in  midwinter,  came  to  the  tracks 
of  defendant's  electric  street  railway.  She  saw  a  car  coming, 
but,  erroneously  thinking  there  was  time  to  cross,  attempted  to 
do  so,  and  the  wagon  was  struck  by  the  car  and  plaintiff  was 
injured.  There  was  no  evidence  that  the  motorman  could  have 
stopped  the  car,  after  perceiving  plaintiff's  peril,  in  time  to  avoid 
the  collision."  The  court  held  that  the  case  was  properly  with- 
drawn from  the  jury  because  there  was  no  evidence  of  negli- 
gence on  the  part  of  the  defendant,  and  there  was  evidence  of 
contributory  negligence.  In  Phillips'  Case  the  plaintiff  was  rid- 
ing sidewise  on  horseback  along  the  county  road,  on  one  side  of 
which  ran  the  tracks  of  an  electric  railway.     In  that  case  Judge 
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McSherry   said:    "During  the  whole   time  he   rode  along    the 
turnpike  his  back  was  towards  the  tracks,  and,  when  he  turned 
at  right  angles  to  go  over  the  crossing,  his  back  was  towards  the 
approaching  car.     He  was  facing  Washington  after  tuming^.      It 
he  then  glanced  to  the  right,  he  looked  away  from  the   tracks. 
If  he  glanced  to  the  left,  his  line  of  vision  was  directly  over  anci 
perpendicular  to  the  tracks  at  the  crossing.     To  have   seen   iif) 
the   tracks   towards   Rockville,   and   therefore   towards    the    car 
which  finally  struck  him,  he  would  have  been  obliged  to  turn  com- 
pletely around  on  his  horse  and   face  in  a  direction  precisely 
opposite  to  the  one  he  occupied  after  he  had  turned  his  horse  to 
cross  the  track.     He  does  not  say  he  did  this,  and,  unless   he 
<lid  so,  it  was  not  possible  for  him  to  see  the  oncoming  car. 
*    *    *     It  was  carelessness   on   the  part  of   the  appellant   to 
venture  on  the  tracks  with  his  back  towards  the  car  which  struck 
him;  and  his  injury  was  undoubtedly  due  to  his  inability  to  see 
up  the  track  in  his  rear,  and  his  inability  to  see  up  the  track  was 
occasioned  by  his  voluntary  assumption  of  an  attitude  in  riding 
which  no  prudent  man  would  have  taken  in  crossing  a  railway 
track.     *     *     *     In    considering  this   question    of    contributory 
negligence  it  must  be  borne  in  mind  that  the  injury  did  not  oc- 
cur on   the  streets  of  a  city,  but  in   the  open   country   where   a 
higher  rate  of  speed  in  the  movement  of  electric  cars  is  permissi- 
ble than  is  allowed  along  the  more  crowded  thoroughfare  of  a 
town.     More  caution  was,  therefore,  demanded  of  a  person  in 
crossing  a  track  of  an  electric  railway  in  the  country  than  would 
have  been  necessary  in  the  city.     The  use  of  no  greater  caution 
in  the  open  country  than  would  have  been  requisite  to  constitute 
ordinary  care  and  prudence  in  the  city  would  not  have  been  due 
care  and  caution  on  the  part  of  the  individual  in  approaching 
and  going  upon  an  electric  railway  crossing  in  the  country.     An 
act  which  would  be  prudent  in  the  city  might  be  glaringly  neg- 
ligent in  the  country;  and  hence  the  standard  by  which  contrib- 
utory negligence  is  to  be  measured  in  the  two  instances  neces- 
sarily varies  with  the  changed   conditions  existing  in  the   two 
dissimilar   localities."     The    facts   of   these   cases,  as   we   have 
stated  them  above,  clearly  distinguished  them  from  the  case  at 
bar.     Here  the  plaintiff  was  driving  along  one  of  the  thorough- 
fares of  the  city.     Before  attempting  to  cross  the  tracks  of  the 
appellant  he  looked  twice  to  see  if  a  car  was  approaching,  and, 
not   seeing  one,   he   ventured   across,  as   he  had   a  right  to  do. 
When  he  first  discovered  the  rapidly  approaching  car,  he  wa> 
not,  according  to  his  testimony  and  the  testimony  of  Robbins. 
in   a  place  of    safety,    for  the   wagon  was   between   the   north- 
bound   and  the    south-bound    tracks  and  the   horse  was   on  the 
northbound  track.     He  says  that  in  the  position  he  was  in  it 
was  not  possible  for  the  car  to  pass  without  striking  him,  and 
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that  the  only  thing  he  could  do  was  to  try  to  get  across  the  track, 
which  he  tried  to  accomplish. 

The  appellant  insists  that,  if  the  appellee  had  looked  before 
venturing  to  cross  the  tracks,  he  would  have  seen  the  car,  and, 
as  he  did  not  see  the  car,  he  evidently  did  not  look,  but,  even  if 
we  assume  that  the  appellee  did  not,  before  attempting  to  cross  the 
tracks,  look  to  see  if  a  car  was  approaching,  and  that  he  was  to 
that  extent  negligent,  the  court  below  would  not  have  been  jus- 
tified in  directing  a  verdict  for  the  defendant  on  the  ground  of 
contributory   negligence,  or  because  there  was   no  evidence  of 
negligence  on  the  part  of  the  appellant.     As  we  have  said,  the 
evidence  tends  to  show  that  in  coming  up  Liberty  Road  the  mo- 
torman  had  an  unobstructed  view  of  the  crossing  at  Walbrook 
avenue  for  the  distance  of  558  feet,  and  that  no  warning  was 
given  of  the  approaching  car.     The  company  is  not  allowed  to 
run  its  cars  along  the  thoroughfares  of  the  city  at  the  rate  of 
speed  permitted  in  the  country,  and,  as  they  approach  a  street 
crossing,  it  is  a  duty  of  those  in  charge  of  the  car  to  keep  a 
sharp  lookout,  and,  if  the  car  is  moving  rapidly,  to  slacken  its 
speed  sufficiently  to  enable  them  to  have  the  car  well  under  con- 
trol so  as  to  avoid  a  collision  with  any  one  who  may  be  using  the 
crossing.    If  the  motorman  in  charge  of  the  car  in  question  saw 
the  appellee,  or  by  the  exercise  of  due  care  could  have  seen  him, 
in  the  act  of  crossing  the  tracks  in  time  to  have  prevented  the 
accident,  it  was  his  duty  to  have  stopped  the  car  in  time  to  avoid 
the  collision,  and,  if  the  accident  occurred  by  reason  of  his  fail- 
ure to  do  so  under  such  circumstances,  his  negligence,  and  not 
the  negligence  of  the  appellee,  was  the  proximate  cause  of  the 
injury.    This  rule  was  applied  in  the  case  of  Consolidated  k>. 
Co.  V.  Rifcowitz,  89  Md.  338,  43  Atl.  762,  where  a  woman  was 
injured  while  crossing  a  street  in  front  of  an  approaching  car, 
which  was  only  15  feet  from  the  point  at  which  she  attempted 
to  cross.    There  was  a  clear  view  in  the  direction  from  whicli 
the  car  came  of  1,000  feet,  and  she  testified  that  she  looked,  and 
did  not  scd  the  car.     There  was  also  evidence  tending  to  show 
that  the  motorman  did  not  ring  his  gong,  and  that  the  car  was 
going  at  the  rate  of  10  or  11  miles  an  hour.     In  that  case  the 
court  said :     **The  prayer,  in  the  form  in  which  it  was  offered  by 
the  defendant,  rested  upon  the  broad  proposition  that  the  plain- 
tiff had  by  her  contributory  negligence  destroyed  her  right  of 
recovery,  because,  although  she  testified  that  she  had  looked  for 
a  car  on  Pratt  street  before  attempting  to  cross,  her  evidence 
also  showed  that  there  was  nothing  to  prevent  her  from  seein^^ 
the  car  if  she  had  properly  looked  for  it.     It  has  been  held  in 
different  cases  that,  while  the  public  had  equal  rights  with  street 
railway  companies  to  use  the  streets  of  a  city  for  the  purpose 
of  travel,  a  pedestrian,  in  the  exercise  of  his  right  of  crossing 
a  street,  should  use  his  senses  to  ascertain  whether  a  car  is  ap- 
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proaching.     Due  and  ordinary  care  must  be  exercised  in   cross- 
ing the   streets,   as  in   all   other   transaction   of    life.     *      *      * 
These  cases,  however,  also  hold  that  the  failure  by  a  pedestrian 
to  stop  and  look  before  crossing  a  street  railway  will  not  under 
all  circumstances  per  se  constitute  such  contributory  negligence 
as  will  prevent  recovery.     Mere  negligence  or  want  of  ordinary 
care  will  not  disentitle  the  plaintiff  to  recover,  unless  the  negli- 
gence is  such  that  but  for  it  the  misfortune  could  not  have  hap- 
pened; nor  if  the  defendant  might  by  exercise  of  care   on    his 
part  have  avoided  the  consequences  of  the  neglect  or  carelessness 
of  the  plaintiff.     *     *     *     There  was  some  conflict  of  evidence 
as  to  the  conduct  of  the  plaintiff  at  the  time  of  the  accident,  but, 
assuming  that  she  was  negligent,  there  was  evidence  from  whicJi 
the  jury  might  have  found  that  the  motorman  could  by   exer- 
cising care  on  his  part  have  prevented  the  consequence  of   the 
neglect  of  carelessness  of  the  plaintiff."  See,  also.  United   Rail- 
ways Co.  V.  Carneal,  110  Md.  211,  72  Ad.  771.    If,  on  the  other 
hand,  the  motorman  was  exercising  due  care  in  approaching  the 
crossing,  and  was  led  by  the  act  or  conduct  of  the  appellee  to  rea- 
sonably believe  that  he  would  not  attempt  to  cross  the  tracks 
until  after  the  car  had  passed,  the  appellant  would  not  be  liable 
unless,  after  discovering  the  appellee  in  the  act  of  crossing  the 
tracks,  the  motorman  could  by  the  exercise  of  due  care   have 
avoided  the  accident. 

It  follows  from  what  we  have  said  that  if  the  testimony  of  the 
appellee  and  Robbins  that  they  looked  before  venturing  across 
the  tracks  and  did  not  see  a  car,  and  that  when  tliey  first  saw  the 
car  the  horse  was  on  the  north-bound  track,  is  entitled  to  any 
credit,  the  case  was  one  for  the  jury,  and  that  even  if  it  be  a^^- 
sumed  that  the  appellee  did  not  look  for  a  car  before  attempting 
to  cross  the  tracks,  and  that  he  was  to  that  extent  negligent, 
there  was  evidence  tending  to  show  that  the  motorman  could, 
by  the  exercise  of  due  care,  have  avoided  the  accident,  and  that 
there  was,  therefore,  no  error  in  the  refusal  of  the  court  below 
to  withdraw  the  case  from  the  jury. 

The  first  exception  is  to  the  action  of  the  court  in  permitting 
the  plaintiff  to  state  the  speed  at  which  the  car  was  running 
when  he  first  saw  it  approaching,  and  the  third  and  fourth  ex- 
ceptions are  to  the  rulings  of  the  court  allowing  the  witnesses 
to  state  how  long  Liberty  Road  and  Walbrook  avenue  have  been 
traveled  by  the  public.  We  see  no  objection  to  this  evidence. 
It  is  the  uniform  practice  to  allow  those  who  witness  an  ac- 
cident of  the  character  of  the  one  we  are  considering  to  testify 
to  the  speed  of  the  train  or  car,  and  to  permit  those  who  are  famil- 
iar with  it  to  describe  the  place  of  the  accident.  Bait.  City  Pass. 
Co.  V,  McDonnell,  43  Md.  543 ;  Consolidated  Ry.  Co.  v.  Rifcow- 
itz,  supra;  United  Ry.  Co.  v,  Seymour,  92  Md.  425,  48  Atl.  850; 
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J  Greenlcdf  on  Evidence  (16th  Ed.)  §  441  J;  and  3  Wigmore  on 
Evidence,  §  1977. 

The  second  exception  is  to  the  admission  in  evidence  of  the 
ordinance  of  the  mayor   and  city  council   of   Baltimore  which 
provides:    **No  traction,  cable,  electric  or  other  city  passenger 
railway  car  or  cars  not  drawn  bv  horse  power  shall  cross  any  open 
street  within  the  limits  of  the  city  of  Baltimore  at  a  speed  greater 
than  six  miles  an  hour ;   for  each  and  every  violation  of  this 
section  the  offender  upon  conviction  thereof,  shall  be  liable  to 
a  fine  of  live  dollars  and  costs."    The  ground  of  this  exception 
is  that  there  was  no  evidence  to  show  that  the  city  owned  that 
portion  of  Walbrook  avenue  which  crosses  Liberty  Road.     The 
defendant  offered  in  evidence  an  ordinance  of  the  mayor  and 
city  council   of    Baltimore  authorizing  the  mayor   to   accept  a 
deed  for  the  bed  of  Walbrook  avenue  from  the  Baltimore  and 
Liberty  Turnpike  Road  to  Thirteenth  street,  the  deed  to  the 
mayor  and  city  council  for  that  part  of  the  bed  of  Walbrook 
avenue,  and  also  an  agreement  between  the  Baltimore  Traction 
Company   and   the    Baltimore   &   Liberty   Turnpike   Company, 
thereby  thie  said  turnpike  company  granted  to  said  traction  com- 
pany the  right  to  lay  down  and  maintain  its  tracks  on  said  turn- 
pike road.     The  contention  of  the  appellant  is  that,  as  there  was 
no  evidence  to  show  that  the  city  owned  Walbrook  avenue  where 
it  crosses  the  Liberty  Road,  the  ordinance  does  not  apply.  But 
the  evidence  does  show,  or  tend  to  show,  that  Walbrook  avenue 
where  it  crosses  Liberty  Road  and  Liberty  Road  are  much  used 
thoroughfares  within  the  city  limits,  and  that,  within  the  mean- 
ing and  purpose  of  the  ordinance,  Walbrook  avenue  was  just 
as  much  an  "open  street  within  the  limits  of  the  city  of  Balti- 
more" as  it  would  have  been  if  the  city  had  owned  the  fee  in 
the  bed  of  the  street  where  it  crosses  Libertv  Road.     The  ob- 
ject  and  purpose  of  the  ordinance  was  to  g^ard  against  acci- 
ilents  at   street   crossings,   and  that   end   to   prohibit   those   in 
charge  of  a  car  from  crossing  a  street  at  a  speed  greater  than 
six  miles  an  hour,  and  was  evidently  intended  to  apply  to  the 
crossing  of  any  open  street  within  the  city  limits,  whether  the 
city  owned   the   bed  of  the   street  at   the   crossing   or  not.      It 
would  be  giving  the  ordinances  rather  a  narrow  construction,  when 
taking  into  consideration  its  object  and  purpose,  to  hold  that  it 
did  not  apply  to  a  crossing  of  a  street  simply  because  the  city 
did  not  own  the  fee  in  the  bed  of  the  street  at  the  crossing,  not- 
withstanding the  street  and  crossing  are  used  in  all  respects  as 
one  of  the  open  streets  of  the  city,  and  we  cannot  therefore  ac- 
cept the  view  that  the  ordinance  does  not  apply  to  the  crossing 
at  Walbrook  avenue  and  Liberty  Road,  which  all  of  the  evi- 
dence shows,  or  tends  to  show,  has  been  used  for  a  number  of 
years  as  one  of  the  streets  and  thoroughfares  of  tVie  city.     If 
a  similar  accident  should  occur  at  the  crossing  of   Charles  and 
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Baltimore  streets  by  reason  of  the  running  of  a  car  on  Balti- 
more street  over  said  crossing  at  a  higher  rate  of  speed  than  the 
ordinance  permits,  it  is  clear  that  it  would  not  be  necessary,  be- 
fore offering  the  ordinance  in  evidence,  to  show  that  the  cit>' 
owned  the  bed  of  the  streets  at  the  crossing.  For  the  same  rea- 
son it  was  not  necessary  in  this  case,  where  the  evidence  shows 
that  the  crossing  in  question  has  been  used  as  a  street  for  a  num- 
ber of  years,  to  prove  that  the  city  owned  the  bed  of  Walbrook 
avenue  at  the  crossing. 

From  what  we  have  said  in  regard  to  the  second  excepti*m, 
it  is  apparent  there  was  no  error  in  granting  the  plaintiff's  first 
and  second  prayers  as  modified.     Plaintiff's  first  prayer  as  modi- 
fied amounted  to  an  instruction  that  if  the  jury  found   that  the 
accident  occurred  on   Walbrook  avenue  where  it  crosses    Lib- 
erty Road,  in  Baltimore  city,  and  that  said  crossing  had,    for  a 
number  of  years,  been  used  by  the  public  "in  all  respects  as  one 
of  the  streets  of   Baltimore  city,''  and  that  while  driving  over 
said  crossing  the  plaintiff  was  struck  by  one  of  defendant's  cars 
and  injured,  and  that  said  "injury  resulted  directly"   from   the 
negligence  of  the  defendant  and  not  from  any  negligence  on  the 
part  of  the  plaintiff  directly  contributing  to  the  injury,    "then 
the  plaintiif  was  entitled  to  recover."     As  we  have  stated,  the 
evidence  shows  that  the  city  owned  the  bed  of  Walbrook  avenue 
up  to  the  point  where  it  crosses  Liberty  Road;  that  Walbrook 
avenue  and  Liberty  Road  were  much  used  thoroughfares  within 
the  city  limits;  and  that  that  part  of  Walbrook  avenue  which 
crosses  Liberty  Road  has  been  used  by  the  public  **in  all  respect5*' 
as  a  city  street  for  a  number  of  years.    It  was  therefore  the  duty 
of  the  defendant  in  running  its  cars  over  said  crossing  to  exer- 
cise the  same  care  as  would  have  been  required  of  it  had  the 
city's  title  to  the  bed  of -Walbrook  avenue  extended  across  Lib- 
erty  Road.     Plaintiff's   second   prayer  as  modified   follows   the 
form  of  a  prayer  approved  by  this  court  in  United  Rv.  Co.  i*. 
Biedler,  98  Md.  564,  56  Atl.  813.     Plaintiff's  third  prayer  is  the 
usual  prayer  for  damages  in  such  cases,  and  the  exception  to 
it  was  not  pressed  in  this  court.     Plaintiff's  fourth  prayer  in- 
structed the  jury  that,  if  they  found  that  the  accident  happened 
as  testified  to  by  the  plaintiff.  James  Ward,  "then  the  verdict 
must  be  for  the  plaintiff."     That  form  of  instruction  was  con- 
demned by  this  court  in  United  Rys.  Co.  v,  Corbin,  109  Md.  460. 
72  Atl.  606,  and  should,  for  the  reasons  there  stated,  have  been 
rejected. 

Defendant's  seventh  prayer  (the  reporter  is  requested  to  set 
out  the  granted  prayers  of  the  plaintiff  and  the  rejected  prayers 
of  the  defendant  and  defendant's  eleventh  prayer  as  modified 
in  his  report  of  the  case)  was  calculated  to  mislead  the  jury  and 
was  properly  rejected.  The  jury  might  under  the  circumstances 
have  concluded  that  the  instruction  meant  that,  if  the  motorman 
saw  the  plaintiff  approaching  the  tracks,  he  had  a  right  to  as- 
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franc  that  the  plaintiff  would  stop  and  let  the  car  pass,  and  that 
no  further  care  or  caution  was  required  of  him  in  running  his- 
car  over  the  crossing. 

The  defendant  was  not  prejudiced  by  the  modification  of  its- 
ele\-enth  prayer.  The  motorman  testified  that,  when  he  saw  the 
appellee  pull  up  his  horse  and  afterwards  hit  the  horse  with 
his  whip,  the  appellee  was  west  of  the  south-bound  track,  and 
the  prayer  was  modified  so  as  to  meet  the  evidence  offered  by 
the  defendant. 

Because  of  the  error  in  granting  the  plaintiff's  fourth  prayer 
the  judgment  of  the  court  below  must  be  reversed,  and  a  new 
trial  will  be  awarded  in  accordance  with  the  previous  order 
passed  in  this  case. 

Briscoe,  Pearce,  and  Schmucker,  JJ.,  dissent  as  to  the  rul- 
ing on  contributory  negligence. 


Averbuch  v.  Great  Northern  Ry.  Co.  et  al, 

(Supreme   Court   of  Washington,   Nov.   13,   1909.) 

[104  Pac.  Rep.  1103.] 

Raflroada — Crossing  Accidents — Question  for  Jury."^ — In  an  action 
against  a  railroad  for  injuries  at  a  crossing,  where  it  is  certain  from 
the  physical  situations  that  plaintiff  must  have  seen  the  engine,  if  he 
stopped  to  look,  the  jury  will  not  be  permitted  to  believe  his  state- 
ment that  lie  did  stop  and  look,  but  did  not  see  the  engine. 

Railroads — Injuries  to  One  Crossing  Tracks — Duty  to  Stop,  Look^ 
and  IisteEi.t — ^The  rule  requiring  one  about  to  cross  a  railroad  track 

*For  the  authorities  in  this  series  on  the  subject  of  the  effect  of 
testimony  of  one  struck  by  a  train  or  street  car  at  a  crossing,  to 
the  effect  that  he  used  due  precautions  to  discover  whether  a  train 
or  street  car  was  approaching  before  he  attempted  to  cross  the 
track,  when  such  testimony  is  contradicted  by  circumstantial  evi- 
dence, sec  Riedel  v.  Wheeling  Traction  Co.  (W.  Va.),  29  R.  R.  R. 
768.  52  Am.  &  Eng.  R.  Cas.,  N.  S.,  768  (when  the  facts  clearly 
proven  or  admitted  are  such  that  a  person  injured  at  a  crossing  must 
^avc  seen  or  heard  the  approach  of  the  car  by  which  he  was  struck 
in  time  to  have  enabled  htm  to  avoid  the  injury,  if  he  had  looked 
and  listened,  his  protest  that  he  did  not  see  or  hear  it  goes  for 
"aught);  Northern  Cent  Ry.  Co.  v.  Medairy  (Md.),  7  Am.  &  Eng. 
R.  Cas..  N.  S.,  526;  foot-note  appended  to  Dolfini  v.  Erie  R.  Co.  (N. 
Y.),  12  R.  R.  R.  291,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  291;  Chicago,- 
etc..  Ry.  Co-  V.  Andrews  (C.  C.  A.),  12  R.  R.  R.  584,  35  Am.  &  Eng. 
R.  Cas.,  N.  S.,  584;  Lightfoot  v.  Winnebago  Traction  Co.  (Wis.),  14 
R.  R.  R.  1,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  1;  Chicago  City  Ry.  Co. 
t'.  Barker  (III.),  14  R.  R.  R.  190,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  190. 

^^^t  foot-note  of  Campbell  v.  Chicago  G.  W.  Ry.  Co.  (Minn.).  35 
R.  R.  R.  98,  5S  Am.  &  Eng.  R.  Cas.,  N.  S.,  98;  third  foot-note  of 
Wilkinson  V.  Oregon  Short  Line  R.  Co.  (Utah),  34  R.  R  R-  360^ 
5T  Km.  &  Eng.  R.  Cas.,  N.  S.,  360. 
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to  stop,  look,  and  listen  is  not  intended  to  be  a  formula,  or  its  nie> 
cbantcal  observance  an  excuse  for  negligence  or  heedless  action; 
but,  since  the  railroad  track  is  a  notice  of  danger  such  as  w^ould  put 
a  prudent  man  on  guard,  it  is  the  duty  of  one  to  stop,  look,  and 
listen  before  venturing  on  the  track,  and  to  act  as  an  ordinarily 
prudent  m^n  would  act  under  like  circumstances  if  dangers  of  other 
kinds  were   threatening  him. 

Evidence— "Established  Facts."— By  "established  facts"  is  meant 
the  questions  of  fact  which  are  passed  upon  by  the  jury  under  com- 
petent testimony  and  correct  instructions. 

Railroads  —  Crossing  Accidents — Contributory  Negligence — ^Evi- 
dence.— In  an  action  against  a  railroad  for  injuries  to  one  struck  by 
an  engine  at  a  crossing,  evidence  held  to  establish  the  fact  that 
plaintiff  could  not  have  seen  the  approaching  engine  from  the  point 
where   he   looked. 

Railroads — Crossing  Accidents — Contributory  Negligence — Suffi- 
ciency of  Evidence. — In  an  action  against  a  railroad  for  injuries  to 
one  struck  by  a  train  while  attempting  to  cross  the  tracks,  plaintiff, 
having  stopped,  looked,  and  listened  before  crossing  the  first  track, 
held,  under  the  evidence,  not  negligent  in  failing  to  again  stop  be- 
fore he  attempted  to  cross  a  parallel  track. 

Trial — Instructions — Construction. — In  an  action  against  a  rail- 
road for  injuries  to  one  struck  at  a  street  crossing,  an  instruction 
that:  "It  is  further  alleged  that  among  the  public  streets  south  of 
said  D.  Way,  and  north  of  said  H.  street,  is  a  street  known  as  E. 
street,  and  that  said  £.  street  is  a  public  thoroughfare,  and  that 
there  are  other  railroad  tracks  thereon,  and  that  said  street,  because 
of  its  proximity  to  business  interests,  is  dangerous.  Now  all  this 
is  admitted  in  the  defendants'  answer,  except  the  allegation  of  the 
same  being  dangerous,  which  is  denied"— did  not  tell  the  jury  that 
allegations  that  the  tracks  were  obstructed,  or  that  the  street  was 
much  traveled  by  teams  and  pedestrians,  were  admitted  by  the  an- 
swer. 

Appeal  and  Error — Harmless  Error — Instructions. — A  judgment 
will  not  be  reversed  for  error  in  an  instruction  which  is  not  preju- 
dicial. 

Appeal  and  Error — Harmless  Error — Instructions. — Where,  in  an 
action  against  a  railroad  and  its  engineer  for  injuries  to  one  struck 
by  a  train  at  a  crossing,  there  was  no  question  of  negligence  in 
the  case  excepting  that  of  the  engineer,  an  instruction  that,  if  de- 
fendant company  through  any  of  its  agents,  and  particularly  de- 
fendant S.  (the  engineer),  drove  on  plaintiff  and  injured  him,  as 
alleged  in  the  complaint,  said  act  would  be  negligence  for  which 
defendants  would  each  be  liable,  while  erroneous  as  applied  to  de- 
fendant engineer,  was  not  prejudicial;  it  being  conceded  that  the 
train  was  under  his  control  and  the  fireman  under  his  direct  super- 
vision. 

Trial — Instructions — Cure    of    Error. — In    an    action    for   personal 
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inixsxits,  the  court  instructed  "if  your  verdict  should  happen  to  be 
—if  yonr  verdict  should  be — for  the  defendant,  etc.,  you  will  just 
have  your  foreman  sign/'  etc.  Held  that,  while  the  use  of  the  word 
"happen"  was  unfortunate,  yet,  the  court  having  corrected  itself, 
defendant  was  not  prejudiced. 

Trial — ^Instructions — Requests — Form  of  Instruction. — ^A  party  is 
not  entitled  to  an  instruction  in  any  particular  form  of  words. 

Department  2.  Appeal  from  Superior  Court,  King  County; 
Wilson  R.  Gay,  Judge. 

Action  by  Mores  Averbuch  against  the  Great  Northern  Rail- 
way Company  and  another.  Judgment  for  plaintiff,  and  de- 
fendants appeal.     Affirmed. 

Pn  V.  Brown  and  Frederic  G.  Dorety,  for  appellants. 
Robert  H.  Evans  and  William  Parmerlee,  for  respondents. 

Dunbar,  J.  This  is  a  personal  injury  case.  The  plaintiff  was 
thrown  from  his  wagon  by  a  locomotive  of  the  defendant  rail- 
way company,  and  injured,  on  the  29th  day  of  September,  1908, 
upon  a  public  highway  crossing  on  one  of  defendant's  tracks.  The 
above  action  was  brought  to  recover  damages  for  injury  against 
the  railv^ay  company  and  the  defendant  E.  P.  Sheerer,  who  was 
engineer  in  charge  of  the  engine.  The  case  was  tried  to  a  jury, 
and  verdict  rendered  in  favor  of  the  plaintiff  in  the  sum  of 
S2,683.  A  challenge  by  the  defendants  to  the  sufficiency 
of  the  plaintiff's  evidence,  at  the  close  of  plaintiff's  case,  and  at 
the  close  of  all  the  evidence,  was  overruled.  A  motion  for  judg- 
ment notwithstanding  the  verdict  was  denied.  Judgment  was 
entered,  and  appeal  followed. 

The  jur/  and  the  court  viewed  the  premises  where  the  accident 
happened.  Averbuch,  respondent,  and  the  witness  Boyce,  who 
chanced  to  be  in  the  wagon  with  him,  were  driving  along  in  the 
^ley  leading  from  Broad  to  Eagle  street,  in  an  ordinary  delivery 
wagon  with  a  cover  on  it,  which,  as  the  testimony  shows,  came 
even  at  the  side  with  the  front  of  the  seat.  There  was  some 
other  testimony  in  relation  to  this  wagon,  but  we  think  that  the 
jun-  could  rightly  conclude  from  the  testimony  that  such  was 
its  condition.  The  wagon  was  drawn  by  a  single  horse.  The  rail- 
way tracks  at  the  point  where  the  accident  occurred  run  northerly 
and  southerly  along  the  water  front  or  trestle,  which  is  partly 
planked  over.  Fifty  feet  or  so  further  out  in  the  water  is  a  planked 
roadway,  also  runnii^  northerly  and  southerly,  and  parallel  with 
the  railway  tracks.  Eagle  street  runs  down  to  the  shore  line  and 
crosses  the  bridge,  upon  which  the  tracks  lie  at  right  angles,  con- 
tinuing westerly  over  a  short  bridge  to  the  planked  roadway  just 
mentioned.  Both  the  Great  Northern  and  Northern  Pacific  Com- 
panies have  main  track  lines  at  this  point;  the  Great  Northern 
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track  bein^  on  the  west  nearest  to  the  water,  and  tl 
Pacific  track  being  east  of  the  Great  Northern  and 
side.  A  Northern  Pacific  switch  or  spur  track  joins 
ern  Pacific  main  track  at  Eagle  street,  and  runs  i 
east  of  the  Northern  Pacific  main  track  and  on  the  o 
from  the  Great  Northern.  The  extremity  of  the  s\v 
the  northerly  edge  of  Eagle  street,  and  the  frog  nea 
erly  edge,  feagle  street  is  planked  across  the  entire  ri 
There  are  16  or  17  feet  in  the  clear  between  the  two  i 
When  respondent  reached  a  point  within  2  or  3  feet  o 
ing,  and  within  6  or  7  feet  of  the  Northern  Pacif 
stopped  the  wagon,  and,  before  attempting  to  go  ove 
ing,  looked  both  north  and  south  along  the  tracks  f( 
that  might  be  passing.  Previous  to  this  his  view  h 
structed  by  buildings,  sheds,  etc.  According  to  his  te* 
seeing  or  hearing  any  engine  approaching,  he  dro^ 
track,  passed  over  the  Northern  Pacific  track,  an 
horse's  feet  were  upon  the  Great  Northern  track 
rails,  the  engine  rushed  onto  him  and  did  the  dj 
plained  of. 

On  the  merits  of  the  case  the  appellants  make  two 
(1)  That  the  respondent  could  easily  have  protectee 
looking  south  after  reaching  the  planking;  (2)  that  1 
he  stopped  and  looked  when  he  did,  and  when  his  v 
structed,  was  no  excuse  for  his  failing  to  look  when  c 
ing,  and  is  not  a  sufficient  compliance  with  the  law- 
question  of  his  negligence  one  for  the  jury;  and  it 
that,  where  it  is  certain   from  the  physical   situati 
plaintiff  must  have  seen  the  engine  if  he  stopped 
jury  will  not  be  permitted  to  believe  his  statement 
stop  and  look,  but  did  not  see  the  engine.  This  cont 
abstract  proposition  is  undoubtedly  true,  but  in  this 
ably  assumes  a  fact  which  under  competent  testimc 
must  determine,  viz.,  do  the  physical  facts  show  th 
tiff  could  have  seen  if  he  had  looked?    It  is  also  dc 
as  learned  counsel  argues,  that  the  stop,  look,  and  1: 
ology  is  frequently  considered  too  literally  or  too  i 
The  rule  is  not  intended  to  be  a  formula,  or  its  m< 
servance  an  excuse  for  negligence  or  heedless  actio 
observation  has  taught  us  that  a  railroad  track  is 
notice  of  danger,  and  the  courts  have  almost  uni 
that  it  is  such  a  notice  as  would  put  a  prudent  m« 
and  that  when  he  receives  this  notice,  his  duty  is  t 
and  listen  before  venturing  onto  the  track,  or  that 
as   an   ordinarily   prudent   man   would   act   under 
stances  if  dangers  of  other  kinds  were  threatening  hir 
there  is  to  the  doctrine;  and,  of  course,  it  will  not 
the  charge  of  negligence  if  he  looks  and  listens  onljf 
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acts  are  unavailing  and  senseless.    On  the  other  hand,  the  rule 
is  not  intended  to    prohibit    recovery    under    all    circumstances 
where  a  person  is  run  down  on  a  railroad  track,  as  would  be 
the  case  if  appellant's  theory  were  carried  to  its  logical  conclu- 
sion, which  would  be  to  the  effect  that  an  engine  appearing  on 
the  track  shortly  after  he   looked   would  be  conclusive   proof 
that  he  did  not  look,  or  that  if  he  did  look,  he  either  saw  it,  or 
did  not  loc^  from  the  proper  place,  and  was  therefore  negligent. 
So  that   the   practical   question   remains,  Do   the   established 
facts  of  this  case  bring  it  within  the  modified  rule  contended  for 
by  counsel,  and  within  the  many  cases  cited  to  sustain  the  rule  ? 
By  '"established   facts"  is  meant  questions   of    fact   which   are 
passed  upon  by  the  jury  under  competent  testimony  and  correct 
instnictions.     The  respondent  testified  that  .he  could  see  down 
the  track  from  where  he  stopped  to  look  250  or  300  feet ;  that 
he  could  not  see  further  by  reason  of  his  view  being  obstructeil 
by  box  cars,   coal   sheds,   and  other   structures.     Respondent's 
witness  Boyce,  who  was  in  the  wagon  with  him  at  the  time  of 
the  accident,  and  who  seems  to  be  a  very  intelligent  witness  and 
a  man  of  considerable  experience  with  railroads  and  engines, 
and  entirely  disinterested,  testified  that  he  could  see   175   feet 
south,  and  also  testified  as  to  the  obstructions  to  further  view 
on  the  track.    Another  witness  testified  that  he  went  along  in  a 
wagon   over  the    same  road    traveled  by    the    respondent,    and 
passed  the  place  where  the  accident  occurred,  the  next  morning 
after  the  accident;    that  he   noticed   particularly,    and  that    the 
respondent  could  not  have  seen  the  distance  it  was  claimed  by 
the  appellant^-that  he  could  have  seen  when  he  claims  that  he 
looked.    His  testimony  confirmed  the  testimony  of  Boyce,  and 
was  positive  and  convincing.    Other  testimony  was  to  the  same 
effect.    The  defense  offered  testimony  exactly  to  the  contrary, 
tending  to  show  that  there  were  no  obstacles  to  a  longer  view, 
and  that  respondent  could  have  seen  the  approaching  engine,  or 
at  least  the  top   of  it,    if   he  had   looked   where   he  claims    he 
looked,  introducing  photographs   and  other  technical   proof   to 
substantiate   this    claim.     So   far  as   the  photographs   are   con- 
cerned, there  is  no  showing  when  they  were  taken;  the   only 
testimony  being  that  it  was  not  within  a  short  time  after  the  ac- 
**idcnt,  but  that,  in  the  language  of  the  witness,  "it  was  a  long 
♦iroe  after."     It  is  not  conceded  that  the  conditions   were  the 
same,  except  that  they  showed  the  general  plan.     The  seeming 
TOW,  as  shown   by  the  photographs   under   the   circumstances, 
should  not  outweigh  the  direct  and  positive  testimony  of  wit- 
nesses who  say  that  they  saw  certain  obstructions  to  the  view 
on  the  track  at  the  time  of  the  accident ;  and  this  view  of  the 
case  was  appreciated  by  learned  counsel  for  appellants  in  the 
trial  of  the  cause,  who,  in  urging  a  view  of  the  premises,  said : 
"We  are  very  anxious  to  have  the  jury  view  the  premises  be- 
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fore  this  case  is  over.    There  will  be  a  sharp  issue  in  the  case  as 
to  how  far  down  this  track  a  person  standing  on  the  crossing 
could  see;  and,  while  these  photographs  are  enlightening  they 
are  not  like  seeing  the  place  itself.     I  should  like  to  have  both 
the  court  and  the  jury  view  the  premises."     The  conflict  in  the 
testimony  was  sharply  drawn  by  witnesses  whose  integrity  was 
not  assailed,    and  who,    with  the    exception  of    the  respondent, 
were  evidently  entirely   disinterested.     So  that,   instead    of    its 
being   established    that    the   physical    facts    show  that    the    re- 
spondent could  have  seen  the  approaching  engine  from  the  point 
where  he  says  he  looked,  it  must  be  considered  an  established 
fact  in  the  case  that  he  could  not  have  seen  it,  especially  in  view 
of  the  fact  that  the  premises  were  viewed  by  both  judge  and 
jury;  that  the  place  of  the  accident  was  pointed  out   to  them 
under  the   instructions   of   the  court;   that   they   could  see    the 
whole  situation  and  pass  upon  the  credibility  and  reasonableness 
of  the  witnesses,  aided  by  this  knowledge  of  the  situation.  This 
applies  to  the  judge  who  refused  the  challenge  to  the  sufficiency 
of  the  evidence,  as  well  as  to  the  jury.     For  the  same  reason  it 
must  be  considered  an  established  fact  in  this  case  that  the  or- 
dinance of  the  city  prohibited  a  speed  of  the  engine  in  question, 
at  the  place  in  question,  greater  than  6  miles  an  hour ;  that  the 
engine  was  in  fact  running  from  17  to  20  miles  an  hour;  that 
the  appellants  were  backing  the  engine,  and  that  the  engineer  s 
view  of  the  track  was  completely  shut  off  by  the  tender;  that 
the  bells  and  whistles  of  the  locomotive  were  not  sounded ;  and, 
as  tending  to  show  the  rate  at  which  the  engine  was  running, 
that  it  did  not  stop  until  it  reached  a  distance  of  130  or  140 
feet  beyond  where  it  struck  the  wagon,  the  fireman  and  engi- 
neer discovering  the  situation  of  the  respondent  about  75   feet 
before  it  reached  him. 

The  other  proposition  of  the  appellants,    viz.,    that    the    re- 
spondent was  guilty  of  negligence  in  not  looking  after  he  got 
up  onto  the  tracks,  is  the  only  question  that  is  left  in  the  case. 
It  may  be  conceded  that  the  respondent  stopped  at  a  proper 
place  to  look  and  listen  in  the  first  instance.  To  reach  safety  he 
only  had  to  drive  between  35  and  40  feet  from  the  place  where 
he  stopped  to  look  to  clear  the  tracks  altogether.     He  stopped 
as  near  as  he  could  to  the  tracks  when  he  came  to  them,  and  he 
testified  that  he  could  see  a  distance  of  200  or  250  feet  down  the 
Great  Northern  track.    While  it  is  contended  that  he  should  have 
stopped  after  he  got  onto  the  tracks  to  listen,  it  is  a  matter  of 
common  knowledge  that  stopping  a  wagon  on  a  railroad  track 
is  a  very  dangerous  proceeding.     So  far  as  respondent  knew, 
there  was  as  much  danger  in  the  first  track  that  he  was  crossing 
as  there  would  be  in  the  second  or  third.    He  made  his  observa- 
tion from  as  near  a  point  as  he  could  make  it  before  he  went 
onto  the  track,  and  when  he  went  onto  the  track,  it  would  be  a 
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natural  and  prudent  impulse  to  hurry  over  the  tracks  at  as  rapid 
a  speed  as  possible,  especially  where  the  distance  was  so  short. 
He  had  listened  for  the  bells  and  signals.  He  had  been  looking 
for  the  approach  of  the  engine.  There  was  just  as  much  dan- 
ger of  an  approach  from  the  north  side,  where  he  said  he  was 
loddng  when  the  engine  overtook  him,  as  there  was  from  the 
south  side;  and,  while  the  respondent  was  looking  to  the  north, 
his  fellow  passenger  was  looking  to  the  south,  as  they  passed 
over  this  dangerous  piece  of  ground.  After  he  had  looked  to 
the  north  and  saw  no  train  coming,  he  turned  his  attention  to 
the  south,  but  it  was  then  too  late.  The  only  question  is  whether 
he  should  have  stopped  a  second  time  to  look  and  listen  after 
stopping  where  he  did  in  the  first  instance.  This  question  must 
be  answered  by  a  consideration  of  all  the  facts  in  the  case.  The 
claim  of  the  appellants  that  respondent  had  shut  himself  up  in 
his  wagon  or  hack  where  he  could  not  see  is  not  substantiated  by 
the  testimony;  the  respondent  testifying  that  he  could  see  by 
leaning  forward  slightly.  The  wagon  seems  to  be  the  ordinary 
wagon  that  is  driven  by  deliverymen  in  this  country.  Accord- 
ing to  respondent's  testimony  the  wagon  was  going  from  3  to 
.T  miles  an  hour;  according  to  the  testimony  of  others  from  4 
to  5  miles  an  houF.  Accepting  4  miles  as  probably  a  correct  es- 
timate of  the  distance  per  hour  it  was  travehng,  he  would  be 
justified  in  concluding  that,  if  the  engine  or  train  was  approach- 
ing at  the  rate  of  6  miles  an  hour,  and  conceding  that  he  could 
only  see  175  feet  south  on  the  track,  he  would  travel  116  feet 
while  the  engine  would  be  traveling  175  feet;  and,  under  such 
calculation  as  this,  he  would  be  justified  in  concluding  that  he 
would  have  plenty  of  time  in  which  to  get  across  the  track,  which 
he  would  have  had.    Again,  he  would  have  been  justified  in  con-  \ 

duding  that  there  was  no  engine  within  that  distance  of  him. 
because,  if  there  had  been,  he  testified  that  he  could  have  heard 
the  bells  and  whistles  which  the  law  provided  for.  So  that,  un- 
der the  circumstances  of  the  case,  we  think  he  was  justified  in 
hurrying  over  the  track  after  he  had  once  entered  upon  it,  and 
he  was  doing  all  that  a  driver  of  a  vehicle  could  be  expected  to 
<i0  under  the  circumstances,  by  guiding  his  horse  across  these 
railroad  tracks  and  looking  as  well  as  he  could  for  danger  from 
^e  side  to  the  other,  while  at  the  same  time  engaged  in  giving 
that  attention  to  his  horse  which  it  was  necessary  for  him  to  give. 
The  appellants  cite  several  cases  on  this  proposition,  and  many 
^^t  cited  also  by  the  respondent.  Included  in  those  cited  by  ap- 
pellants are  several  from  this  jurisdiction,  viz..  Cable  z'.  Spokane 
*  Inland  Ry.  Co.,  50  Wash.  619,  97  Pac.  744;  Ladouceur  v. 
Northern  Pacific  R.  R.  Co.,  4  Wash.  38,  29  Pac.  942 ;  Baker  v, 
Tacoma  &  Eastern  R.  Co.,  44  Wash.  575,  87  Pac.  826 ;  Anson  v. 
Northern  Pacific  R.  Co.,  45  Wash.  92,  87  Pac.  1058 ;  and  Gregg 
'•■  Vorthem  Pacific  Rv.  Co.,  49  Wash.  183,  94  Pac.  911.     But 
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all  cases  of  this  character  must  of  necessity  be  brought   under 
different  states  of  facts;  every  case  to  a  great  extent  being  de- 
termined by  the  particular  facts  of  that  case.     In  Cable  f .  Spo- 
kane &  Inland  Empire  R.  R.  Co.,  supra,  the  plaintiffs  did  not  stop 
before  crossing  the  railway  track.     They  said  they  had   looked 
before  they  got  to  the  track.     Their    mistake    was    that     they 
thought  that  the  train  which  they  heard  approaching  was  a  local 
train  which  would  stop  at  the  station,  and  therefore  they  thought 
they  wouM  be  safe  in  driving  onto  the  track  below  the  station. 
This  court  in  that  case  said:    "These  people  did  not  stop  before 
crossing  the   railway  track.     Had  they  done  so  shortly   before 
reaching  the  crossing,  they  could  plainly  have  seen  and   heard 
the  approaching  train."     In  this  case  it  will  be  seen  that  the  re- 
spondent did  exactly  what  the  court  in  that  case  criticised  the 
plaintiffs  for  not  doing.     The  court,  continuing,  says:     "If  they 
looked  or  listened,  it  was  not  at  a  time  or  place  where  looking 
or  listening  revealed  to  them  the  true  condition  of  affairs."     In 
this  case  the  looking  or  listening  would  have  revealed  to  the  re- 
spondent the  true  condition  of  affairs  if  the  appellants  had  been 
complying  with  the  law,  which  the  respondent  had  a  right  to 
suppose  they  would  comply  with.     We  think  the  case  is  not  in 
point.    And  so  in  the  case  of  Ladouceur  v.  Northern  Pacific  R. 
R.  Co.,  supra.    There  the  court  had  taken  the  case  from  the  \\xry 
on  the  theory  that  the  plaintiff  had  been  guilty  of  contributory 
negligence  in  driving  onto  a  track  under  the  circumstances  which 
he  did,  and  this  court  reversed  the  case  and  sent  it  back,  with 
instructions  to  submit  the  case  to  the  jury.     The  only  comfort 
that  appellants  can  derive  from  that  case  is  that  their  contention 
was  sustained  by  the  dissenting  opinion.     The  other  cases  cited 
are  not  of  this  character,  and  have  no  bearing  that  we  can  see 
upon  the  facts  of  this  case.     So  that,  so  far  as  appellants'  mo- 
tions are  concerned,  the  court  did  not  err  in  overruling  them. 

As  to  instructions  given  and  refused,  the  first,  second,  third, 
fourth,  fifth,  and  sixth  errors  assigned  under  this  head  have  been 
disposed  of  in  what  we  have  said  on  the  merits  of  the  case. 
Concerning  the  seventh  assignment,  it  is  claimed  that  the  court 
erred  in  instructing  the  jury  to  the  effect  that  paragraph  2  of 
the  complaint  states  that  said  street  is  much  traveled  and  used 
by  the  public  and  by  teams  and  pedestrians,  and  at  a  point  where 
such  railway  tracks  of  defendant  cross  the  same  said  street  was 
so  used  by  the  public  on  the  29th  day  of  September,  1908,  that, 
as  one  approached  the  railway  crossing  on  said  street  on  the 
east,  the  view  of  defendant's  tracks  to  the  south  was  obstructed 
by  numerous  buildings,  structures,  and  coal  bunkers;  that  on 
the  said  29th  day  of  September,  1908.  there  were  numerous  box 
cars  lying  on  said  tracks,  which,  with  the  other  structures  sit- 
uated close  to  said  track,  further  obstructed  plaintiff's  view  of 
said  track  to  the  south;  and  that  said  paragraph  2  of  the  com- 
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plaint  was  admitted  in  defendants'  answer,  except  the  allegation 
of  the  same  being  dangerous,  which  was  denied ;  and  it  is  as- 
serted by  counsel  that  this  instruction  was  wrong  for  the  reason 
that  many  of  the  allegations  are  not  denied,  viz.,  that  there  was 
a  direct  issue  on  the  question  of  the  obstruction ;  that  there  was 
no  evidence  whatever  that  the  street  was  much  traveled  by 
teams  and  pedestrians,  etc.  The  trouble  with  this  assignment 
is  that  it  assumes  that  the  court  made  instructions  which  it  did 
not  intend  to  make,  and  in  fact  did  not  make.  The  instruction 
which  is  pertinent  to  the  objection  is  as  follows :  "It  is  further 
alleged  that  among  the  public  streets  south  of  said  Denny  Way 
and  north  of  said  Han  ford  street,  as  regulated  by  said  ordinance, 
is  a  certain  street  known  as  Eagle  street,  and  that  the  defendant 
crosses  and  passes  over  the  surface  of  said  Eagle  street,  that 
the  said  Eagle  street  is  a  public  thoroughfare,  and  that  there  are 
other  railroad  tracks  thereupon,  and  that  the  said  Eagle  street, 
because  of  its  proximity  to  business  interests,  is  dangerous.  Now, 
all  this  is  admitted  in  the  defendants'  answer,  except  the  allega- 
tion of  the  same  being  dangerous,  which  is  denied.''  So  that 
the  court,  in  telling  the  jury  what  portion  of  the  second  allega- 
tion of  the  complaint  was  admitted,  did  not  tell  it  that  the  allega- 
tions that  the  tracks  were  obstructed,  or  that  the  street  was 
much  traveled  by  teams  and  pedestrians,  was  admitted  by  the 
answer.  But  it  could  only  be  gathered  from  such  instructions 
that  it  was  admitted  by  the  answer  that  there  was  a  certain 
street  known  as  Eagle  street;  that  the  defendant  crosses  and 
passes  over  the  surface  of  said  Eagle  street ;  that  Eagle  street  is 
a  public  thoroughfare ;  and  that  there  are  other  railroad  tracks 
thereon.  These  propositions  were  certainly  not  denied,  and  were 
not  in  issue  in  any  manner  in  the  trial  of  the  cause.  The  court 
instructed  the  jury  that:  "Should  you  find  *  *  *  that  the  de- 
fendant company  through  any  of  its  agents,  and  particularly  the 
defendant  Sheerer,  *  *  *  drove  upon  the  plaintiff  and  injured 
him  in  the  manner  and  form  alleged  in  the  complaint,  then  I 
charge  you  that  such  act  would  be  negligence  for  which  the  de- 
fendants, and  each  of  them,  would  be  held  to  respond  in  damages 
in  a  sum  not  to  exceed  $7,533."  The  reverse  of  this  instruction 
was  refused  by  the  court.  Conceding  that  this  instruction  was 
wrong  as  applied  to  defendant  Sheerer,  it  is  not  every  wrongful 
instruction  which  will  warrant  a  reversal  of  a  cause.  If  it  ap- 
pears that  the  error  was  not  prejudicial,  the  judgment  will  not 
be  reversed,  and  neither  of  the  defendants  in  this  case  could  have 
been  prejudiced  by  this  instruction,  for  there  was  no  question  of 
negligence  in  the  case  excepting  the  negligence  of  the  engineer. 
\yhile  it  is  true  there  was  some  testimony  in  relation  to  the  posi- 
tion of  the  fireman  at  the  time,  and  just  before  the  time,  when 
this  accident  occurred,  it"  was  conceded  that  the  train  was  under 
the  supervision  and  control  of  the  engineer,  and  that  the  fireman 
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was  under  his  direct  supervision  and  control  so  far  as  any  of  the 
issues  in  this  case  are  concerned. 

Assignment  9  is  that  the  court  erred  in  instructing  the  jur>- 
that  it  was  agreed  by  the  attorneys  in  the  case  that  the  jury  might 
see  the  location  of  the  accident.  In  view  of  what  the  record 
shows,  this  assignment  is  entirely  without  merit, 

The  tenth  assignment  is  that  the  court  erred  in  its  instruction 
to  the  jury  in  using  the  phrase  **if  your  verdict  should  happen 
to  be  for  the  defendants."     This  is  not  an  exact  statement  of 
what  the  record  shows.     The  statement  of   the  court    hi   that 
regard  was  as  follows:     **If  your  verdict  should  happen  to  be — 
if  your  verdict  should  be — for  the  defendant  company  and  Mr. 
Sheerer,  you  will  just  have  your  foreman  sign,''  etc.        In  this 
connection  the  court  was  instructing  the  jury  as  to  the  form  of 
its  verdict.     The  court  evidently  discovered  in  dictating  this  in- 
struction that  it  had  probably  used  an  unfortunate  word,  and  cor- 
rected it  by  the  unqualified  remark,  "if  your  verdict  should  be 
for  the  defendant  company."     It  is  a  trifling  objection  at  best; 
and,  if  appellate  courts  should  indulge  in  reversing  judgments  for 
every  little  slip  of  the  tongue  of  a  trial  judge,  or  awkward  or 
inapt  expression  that  he  might  use,  instead  of  aiding  in  the  ad- 
ministration of  justice,  they  would  thwart  its  aim. 

The  other  instjuctions  given  by  the  court,  and  which  arc  ob- 
jected to,  properly  stated  the  law,  and  the  instructions  asked  and 
refused  were  either  given  in  substance  by  the  court,  or  did  not 
properly  state  the  law;  and  it  has  been  held  by  this  court,  too 
many  times  to  call  for  a  repetitipn,  that  a  party  litigant  is  not 
entitled  to  an  instruction  in  any  particular  form  of  words.     An 
illustration  of  the  contention  so  often  made  in  this  respect  may 
be  found  in  this  record  under  assignment  16,  which  is  to  the 
effect  that  the  court  erred  in  refusing  to  give  appellants'   re- 
quested instruction  No.  7,  which  reads  as  follows:     **You  are 
instructed  that  a  railroad  track  is  in  itself  a  signal  of  danger, 
and  that  it  is  the  duty  of  a  person  about  to  cross  such  track  to 
stop,  look,  and  listen  for  any  approaching  engine  or  train,  where 
it  will  do  any  good,  before  going  on  the  track.    The  law  imposes 
this  as  a  duty  upon  travelers  crossing  a  railroad  track;  and,  if 
the  plaintiff  in  this  case  failed  to  take  these  precautions,  and  if 
he  could  have  seen  or  heard  the  defendant  railway  company's 
engine,  but  failed  to  look  and  listen  for  it,  he  was  guilty  of  negli- 
gence as  a  matter  of  law,  and  cannot  recover  for  any  injuries 
which  he  may  have  received,  no  matter  how  negligent  the  railway 
company  may  have  been.    If  you  believe  that  the  plaintiff  could 
not  have  seen  the  engine,  but  could  have  heard  it.  or  if  he  could 
not  have  heard  the  engine,  but  could  have  seen  it,  and  that  he 
failed  to  make  the  attempt,  then  your  verdict  must  be  for  the  de- 
fendants."    The  instruction  given  by  the  court  on  this  branch  of 
the  case  was  as  follows :     *'I  now  charge  you.  as  the  positive  law 
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well  established  in  this  state,  that  before  a  driver  of  horses,  the 
plaintiff  in  this  case,  can  cross  a  railroad  track  on  a  public  street 
•T  highwav,  it  is  his  positive  duty  to  know  and  realize  that  rail- 
road crossings  are  a  place  of  danger,  and  it  is  his  duty  to  stop 
and  look  and  listen  for  approaching  trains  or  engines^  and,  if  a 
train  is  approaching,  to  wait  until  such  train  or  engine  shall  have 
passed ;  and,  if  he  fails  to  do  this,  and  comes  into  collision  and 
an  accident  occurs,  it  is  in  law  contributory  negligence  on  his 
part,  and  he  has  no  cause  for  damages  which  can  be  maintained 
in  any  of  the  courts  of  this  state  against  the  defendant,  no  matter 
at  what  rate  of  speed  the  defendant  company  shall  be  driving 
its  engine  or  cars,  notwithstanding  the  ordinance  hereinafter 
mentioned  and  admitted  in  the  pleadings.  If  you  are  in  doubt 
respecting  the  matter  that  the  plaintiff  did  stop,  look,  and  listen 
for  approaching  trains  and  engines,  and  used  the  ordinary  pru- 
dential care  at  the  time  of  the  accident,  then  I  instruct  you  that 
your  verdict  should  be  for  the  defendant  company  and  Sheerer 
and  against  the  plaintiff/'  Further  comment  on  this  assignment 
seems  to  be  unnecessary. 

There  appearing  to  be  no  prejudicial  error  in  the  case,  the 
judgment  is  affirmed. 

RuDKiN,  C.  J.,  and  Mount,  Parker,  and  Crow,  JJ.,  concur. 
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(Supreme  Court  of  Pennsylvania,  May  24,  1910.) 

[77  Atl.    Rep.   553.1 

Railroad*— Coitstnictioii — Crossing     Other     Railroads — Contract. — 

Where  one  railroad  company  grants  to  another  the  right  to  con- 
stnict  a  crossing  over  the  grantor's  tracks,  without  words  indicating 
>  grant  in  perpetuity,  or  an  interest  in  the  land,  the  grant  is  a 
mere  license,  which  may  be  revoked  at  any  time  before  the  cross- 
ing is  actually  constructed. 

Lireniei  Real  Property — Distinction  from  Other  Rights  in  Land 
"'"Bitement.'' — A  license  in  respect  of  real  property  is  authority 
to  do  a  particular  act  or  series  of  acts  on  the  land  of  another  with- 
out possessing  an  estate  or  interest  therein,  while  an  easement  al- 
ways implies  an  interest  in  the  land  involving  two  distinct  elements, 
*  dominant  tenement  to  which  the  right  is  appurtenant,  and  a  serv- 
ient tenement  upon  which  the  servitude  is  imposed;  but  a  license 
>s  in  the  nature  of  a  personal  privilege  which  may  be  revoked  be- 
fore any  rights  have  been  asserted  under  it,  or  money  expended  on 
^•if  faith  thereof. 

Easements— Creation— Express     Grant.— Where    an     easement     is- 
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granted  specifically  or  by  language  from  which  such  an  interest  is 
implied  under  settled  rules  of  construction,  the  covenant  wU  be 
enforced  accordingly,  but,  where  the  language  used  is  of  doubtful 
meaning,  it  is  for  the  court  to  construe  the  grant  and  determine 
whether  it  is  of  a  permanent  interest  running  with  the  land,  or  only 
a  personal  privilege  affecting  the  rights  of  the  parties. 

Licenses — Real  Property — ^Written  Instruments. — While  licenses 
are  generally  given  by  parol,  they  may  be  granted  by  written  instru- 
ments; the  nature  and  character  of  the  grant  not  depending^  on  the 
manner  of  making  it. 

Licenses — Real  Property — Revocability. — The  revocability  of  a 
license  in  respect  to  real  property  is  not  affected  by  the  manner  of 
making  it,  as  by  parol  or  by  written  instrument. 

Licenses — Crossing  Other  Road — Revocation. — Where  a  license 
was  granted  by  one  railroad  company  to  another  to  cross  the  tracks 
of  the  licensor,  and  no  crossing  was  built  by  the  licensee  for  six 
years,  the  intermediate  merger  of  the  licensor  in  another  railroad 
company  and  the  extinguishment  of  its  corporate  existence  was 
itself  a  revocation  of  the  license,  or,  if  not,  the  commencement  of 
an  action  by  its  successor  to  enjoin  the  crossing  was  such  revoca- 
tion. 

Appeal  from  Court  of  Common  Pleas,  Northampton  County. 

Bill  in  equity  by  the  Lehigh  &  New  England  Railroad  Com- 
pany against  the  Bangor  &  Portland  Railway  Company  for  an  in- 
junction. From  a  decree  awarding  an  mjunction,  defendant 
appeals.     Affirmed. 

Argued  before  Fell,  C.  J.,  and  Brown,  Elkin,  Stewart,  and 

MOSCHZISKER,  JJ. 

W.  S,  Kirkpatrick,  for  appellant. 

Edward  J.  Fox  and  James  W.  Fox,  for  appellee. 

Elkin,  J.  The  appellee  company  sought  and  obtained  an  in- 
junction in  the  court  below  to  restrain  appellant  from  crossing 
its  tracks  at  grade.  Both  companies  are  domestic  corporations 
organized  and  created  to  operate  lines  of  steam  railroad  under 
the  act  of  1868.  The  Northampton  Railroad  Company,  no 
longer  existing  and  not  a  party  to  this  proceeding,  was  also  in- 
corporated for  the  same  purpose  under  the  same  act.  In  1903 
the  last-named  company  entered  into  an  agreement  in  writing 
with  the  appellant  company  granting  the  right  to  cross  its  tracks 
at  grade  upon  the  conditions  and  regulations  stipulated  therein. 
This  agreement  was  not  recorded,  and  therefore  subsequent  pur- 
chasers, owners,  or  successors  in  title  were  not  affected  with 
constructive  notice  of  any  right,  privilege,  or  interest  claimed 
under  it.  Soon  after  the  execution  of  this  agreement,  all  the 
rights,  privileges,  franchises,  and  property  of  the  Northampton 
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Companv  passed  to  the  appellee  company  by  merger  under  the 
act  of  J901  (P.  L.  349).     At  the  time  of  the  merger,  the  cross- 
ing had  not  been  constructed,  and  no  attempt  had  been  made  to 
assert  any  rights  or  privileges  under  the  agreement.     When  the 
mtrgCT  proceedings  were  completed  in   1903,  the  Northampton 
Company  passed  out  of  legal  existence  and  is  no  longer  a  cor- 
p^'rate  entity.    In  1909,  nearly  six  years  subsequent  to  the  grant 
relied  on,  and  almost  as  long  after  the  grantor  company  had 
ceased  to  exist,  the  directors  of  appellant  company  by  resolu- 
tion   approved,  ratified,  and  adopted  the  line,  survey,  and  loca- 
tion of  the  branch   and  crossing  contemplated  in  the  original 
agreement  and  authorized  the  construction  of  the  same.     This 
was  the  first  step  taken  to  assert  any  right  or  privilege  under  the 
agreement,  and  it  was  taken  many  years  after  one  of  the  con- 
tracting parties  had  passed  out  of  existence.     It  is  contended 
that  this  burden  followed  the  merger  and  must  be  borne  by  the 
company  succeeding  to  the  rights  thus  obtained.     This  depends 
largely  upon  the  grant  itself,  and  the  nature  of  the  privilege  or 
interest  granted.     Was   it  a   mere  license  to  cross,   or  was   it 
an  easement  running  with  the  land  ?     The  learned  court  below 
after  full  consideration  held  it  to  be  a  license  and  not  an  ease- 
ment, and  this  conclusion  is  concurred  in  here.     A  license  in 
respect  to  real  estate  has  been  defined  to  be  an  authority  to  do 
a  particular  act  or  series  of  acts  on  the  land  of  another  without 
possessing  an  estate  or  interest  therein,  while  an  easement  al- 
ways implies  an  interest  in  the  land  in  or  over  which  it  is  to  be 
enjoyed.     In  the  grant  of  an  easement  two  distinct  elements 
are  involved,  a  dominant  tenement  to  which  the  right  is  appurte- 
nant, and  a  servient  tenement  upon  which  the  servitude  is  im- 
posed.   A  license  is  in  the  nature  of  a  personal  privilege,  and 
may  be  revoked  before  any  rights  have  been  asserted  under  it, 
or  money  expended  on  the  faith  of  the  privilege  granted. 

The  dividing  line  between  a  license  and  an  easement  is  fre- 
<]uently  somewhat  obscure,  and  not  easily  distinguished.  The 
distinction  must  of  necessity  depend  upon  the  interpretation  of 
the  terms  of  the  grant.  If  an  easement  be  granted  in  terms,  or  by 
language  from  which  such  an  interest  under  settled  rules  of  con- 
struction is  implied,  the  covenants  will  be  accordingly  enforced. 
Mere  the  language  used  is  of  doubtful  import,  it  is  for  the  court 
to  construe  the  instrument  and  determine  whether  the  grant  is 
of  a  permanent  interest  running  with  the  land,  or  only  a  personal 
privilege  affecting  the  rights  of  the  parties.  In  the  present  case 
it  is  doubtful  to  say  the  least  whether  there  is  in  any  proper  legal 
sense  both  a  dominant  and  servient  tenement  to  make  the  doctrine 
of  easements  applicable  at  all.  The  contracting  parties,  two 
railroad  companies,  were  not  dealing  about  land,  or  estates  or 
interests  in  land,  but  confined  their  negotiations  and  agreement 
to  the  privilege  of  crossing  tracks.     The  words  of  the  grant  are. 
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**The  party  of  the  first  part  hereby  grants  to  the  party   of   the 
second  part  the  right  to  cross  with  single  track  the  tracks  of  the 
party  of  the  first  part."     The  thing  granted  was  the  privilege 
of  crossing  tracks,  and  no  Words  are  used  indicating  an  intention 
to  grant  an  interest  in  land.    The  agreement  is  silent  as  to  how 
long  the  privilege  was  to  be  enjoyed,  and  we  fail  to  find    any- 
thing  contained   therein   to   indicate   an   intention    to   grant    a.i 
interest  running  with  land.     The  grant  is  only  to  the  party  of 
the  second  part,  not  to  its  successors  and  assigns.     Xo  words  are 
used  to  suggest  a  grant  in  perpetuity,  such  "at  all  times,"   or 
"hereafter  forever,"  or  to  "its  successors  and  assigns  forever" 
or  any  other  like  phrases,  which  have  been  held  in  some  cases 
to  create  an  easement.     There  is  nothing  in  the  language  of  the 
covenant,  nor  in  the  parties  to  the  agreement,  to  indicate  any- 
thing more  than  the  grant  of  a  privilege  in  the  nature  of  a  license 
by  the  party  of  the  first  part  to  the  party  of  the  second  part  to 
cross  its  tracks  at  grade.     The  second  party  failed  to  exercise 
the  privilege  during  the  corporate  existence  of  the  party  granting 
it,  and  made  no  attempt  to  do  so  for  nearly  six  years  after  the 
rights,  privileges,  and  franchises  of  the  party  of  the  first  part 
had  passed  to  the  appellee  company  under  the  merger  proceed- 
ings. 

It  is  doubtful  whether  the  privilege  thus  granted  was  a  debt, 
liability,  or  duty  imposed  upon  the  consolidated  company  within 
the  meaning  of  the  act  of  1901,  but  even  if  it  .was,  the  nature 
of    the   obligation   was   not   changed   by   the    merger,   and    the 
character  of  the  privilege  remained  the  same  after  the  merger 
as  before  it  took  place.     It  was  at  all  times  a  revocable  privilege 
until  moneys  had  been  expended,  or  work  had  been  done  on  the 
faith  of  it,  and  nothing  of  this  kind  had  been  done  up  to  the  time 
of  filing  this  bill.     It  being  a  license  or  privilege  to  cross  tracks, 
and  not  an  easement  running  with  land,  the  right  of  revocation 
ran  with  the  grant  and  could  be  exercised  at  any  time  before 
execution.     The  suggestion  of  the  learned  court  below  that  the 
license  not  having  been  executed  was  revoked  by  the  merger 
we  are  inclined  to  think  is  entirely  sound,  but,  whether  it  was  so 
revoked  or  not,  the  right  of  revocation  at  least   followed   the 
merger,  and  the  filing  of  this  bill  to  restrain  the  construction  of 
the  crossing  is  a  sufficient  notice  and  exercise  of  such  revocable 
act.     While  other  interesting  questions  have  been  considered  and 
discussed  by  the  court  and  counsel,  no  useful  purpose  will  be 
served  by  going  over  this  ground,  because  if  the  grant  relied  on 
is  a  mere  license,  and  the  court  below  and  here  so  hold,  that  is 
an  end  of  the  case.     Our  own  cases  furnish  ample  authority  for 
holding  the  present  grant  to  be  a  license.     HuflF  ?».  McCaulev, 
53  Pa.  206.  91  Am.  Dec.  203 ;  Baldwin  v.  Tavlor.  166  Pa.  507, 
31  Atl.  250;  Willis  v,  Railwav  Co.,  188  Pa.' 56,  41   Atl.  307; 
Park  Steel  Co.  i\  Railway  Co.,  213  Pa.  322,  62  Atl.  920.     While 
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it  is  true  licenses  are  usually  given  by  parol,  they  may  be  con- 
ferred bv  instruments  in  writing.  The  nature  and  character  of 
the  grant  do  not  depend  upon  the  manner  of  making  it,  nor  is 
the  niie  oi  revocability  affected  thereby.  1  Washburn  on  Real 
Property,  629;  25  Cyc.   645. 

Decree  affirmed,  at  cost  of  appellant. 


LouisviLi^E  &  N.  R.  Co.  v.  Street's  Adm'x. 

(Court   of    Appeals   of   Kentucky,  June   17,    1910.) 

[129  S.  VV.  Rep.  570.] 

R^oadft— Operation  Near  Highway — Frightening  Horses — Duty 
oi  Travelers.* — ^Where  travelers  drive  on  a  highway  parallel  with  a 
railroad  track,  and  particularly  when  they  see  it  is  being  used  by 
trains,  they  should  govern  their  actions  with  the  knowledge  and 
expectation  of  such  movements  and  noises  made  by  railroad  trains 
as  may  be  necessary  in  their  reasonable  operation,  and  which  may 
frighten  their  horses. 

Railroads — Operation — Lookout  for  Horses-f — Train  operatives 
are  not  required  to  keep  a  lookout  on  an  adjacent  highway  to  see  if 
a  horse  driven  thereon  is,  or  is  likely  to  be,  frightened,  and  there- 
upon to  stop  the  train,  but  are  only  required  to  operate  the  train 
without  unusual  or  unnecessary  noise,  and  in  case  they  become  ac- 

•Scc  foot-note  of  Potter  v.  Pennsylvania  R.  Co.  (Pa.),  30  R.  R. 
R.  443,  53  Am.  &  Eng.  R.  Cas.,  N.  S.,  443,  where  all  the  preceding 
authorities  on  and  relating  to  the  subject  in  this  series  are  col- 
lected. 

tFor  the  authorities  in  this  series  on  the   subject  of  the  duty  of 
those  in  charge  of  street  cars  and  trains  to  lookout  to  see  if  there 
are  teams  near  tracks  likely  to  be  frightened  by  the  trains,  or  street 
<^ars,  see  Gould  v.  Merrill,  etc.,  Co.  (Wis.),  35  R.  R.  R.  273,  38  Am. 
^  Eng.  R.  Cas..  N.  S.,  273   (duty  of  motorman  of  street  car);  Con- 
way V.  Louisville  &  N.  R.  Co.,  34  R.  R.  R.  313,  57  Am.  &  Eng.  R. 
Cas..  \.  S..  313  (duty  of  those,  in  charge  of  locomotive  to  take  notice 
of  conduct  or  fright  of  horse  ridden  on  parallel  highway,  and  to  stop 
^r  slacken  speed  of  train  to  avoid  possible  collision) ;  Doran  v.  Ct- 
<lar  Rapids,  etc.,  Co.  (Iowa),  3  R.  R.  R.  929,  26  Am.  &  Eng.  R.  Cas., 
^  S..  929  (duty  of  motorman  to  exercise  care  to  discover  plaintiflf's 
peril);  Kentucky,   etc.,   Co.'s   Receivers  v.   Montgomery    (Ky.),   2   R. 
R  R.  405.  25  Am.  &  Eng.   R.  Cas.,  N.  S.,  405   (duty  of  trainmen  to 
Jfeep  a  lookout  while   operating  train  on  company's  bridge);   Fares 
'•  Rio  Grande   W.   R.  Co.   (Utah),  13  R.  R.  R.  76,  36  Am.   &  Eng. 
^•Cas.,  X.  S.,  76  (lookout  from  train  running  parallel  with  a"J."jar 
"ighway  not  reauired);   Foster  v.  East  Jordan  Lumber  Co.   (Mich), 
f  R.  R.  R.  282    43  Am.  &  Eng.  R.  Cas.,  N.  S.  282;  Inabnett  y    St. 
^^^«,etc.,  Ry  Co.  (Ark.),  20  Am.  &  Eng.  R.  Cas.,  N.  S.,  590  (duty 
to  lookout  for  teams  near   crossmg). 
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tually  aware  of  the  fright  of  a  horse,  to  be  even  more   cautious  in 
making  noises  in  operating  the  train. 

Railroads — Frightening  Horses — Negligence4 — Where  decedent 
was  killed  by  his  horse  becoming  frightened  by  the  noise  of  escap- 
ing air  from  the  brakes  of  a  nearby  railroad  train,  the  jury  should 
have  been  charged  that  if  the  conductor  opened  the  air  valve  in  an 
emergency  to  prevent  a  collision,  and  that  the  noise  was  the  usual 
and  necessary  noise  incident  to  th^  prudent  and  careful  operation 
of  the   train,  there   was  no  actionable  negligence. 

Appeal  from  Circuit  Court,  Hardin  County. 

Action  by  Henry  J.  Street's  administratrix  against  the  Louis- 
ville &  Nashville  Railroad  Company.  Judgment  for  plaintiff, 
and  defendant  appeals.     Reversed  and  remanded  for  new  trial. 

Charles  H.  Moorman,  James  /.  Donahue,  and  Benjamin  D. 
JVarfield,  for  appellant. 

Greene,  Fan  Winkle  &  Schoolfield,  B,  F.  Proctor,  G,  H. 
Hcrdman,  and  /.  H.  Hazelrigg,  for  appellee. 

O'Rear,  J.     Appellee's  intestate,  Henry  J.  Street,  and  W.  D. 
Wooten  were  driving  in  a  buggy  along  a  road  parallel   with  a 
railroad  track  of  appellant,  in  the  village  of  Upton,  on  the  after- 
noon of  June  13,  1907.     As  they  approached  the  point   where 
the  road  forks — one  road  leading  over  the  track  of  appellant,  and 
the  other  leading  west  away  from  its  track — they  discovered  a 
train   on   the   crossing.     Street,   who  was  driving,    stopped   his 
horse  at  the  fork  and  at  a  point  about  40  feet  distant  from  ap- 
pellant's nearest  track  on  the  road  crossing.     The  head  ot  the 
horse  was  turned  toward  the  road  leading  away  from  the  cross- 
ing.    As  soon  as  the  horse  stopped,  Wooten  stepped  from  the 
buggy,  and  immediately  thereafter  the  horse  became  frightened 
and  ran  aw^ay.     Street  was  thrown  from  the  buggy,  or  he  jumped 
from  it,  and  was  fatally  injured,  dying  a  few  hours  later. 

Appellee,  as  administratrix  of  the  estate  of  Street,  filed  suit 
in  the  Hardin  circuit  court  against  appellant  for  $30,000  dam- 
ages for  the  death  of  Street.  The  negligence  is  stated  in  the 
petition,  as  follows:  "She  says  that  the  Louisville  &  Nashville 
Railroad  Company  is  a  corporation  and  common  carrier  created 
by  an  act  of  the  Legislature  of  Kentucky,  with  power  to  sue 
and  be  sued  under  said  corporate  name,  and  that  its  chief  lines 
of  roads  run  through  the  said  town  of  Upton,  and  that  at  the  time 
and  place  aforesaid  defendant's  agents  and  servants  did,  with 
gross  negligence,  frighten  a  horse  attached  to  a  buggy  in  which 
said  decedent  was  sitting,  and  did  by  such  negligence  cause  said 
horse  to  run  and  throw  said  decedent  from  said  buggy  with  such 

tSee  foot-note  of  Weller  v,  Lehigh  Valley  R.  Co>  (Pa.),  33  R.  R. 
R.  313,  56  Am.  &  Eng,  R.  Cas.,  N.  S.,  313. 
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force  as  to  cause  his  injury  and  death  as  the  direct  and  natural 
result  of  such  gross  negligence,  whereby  his  power  to  earn  money 
was  destroyed  and  lost  to  his  estate  and  this  plaintiff,  and  they 
were  damaged  thereby  in  the  sum  of  thirty  thousand  dollars, 
which  sum  this  plaintiff  should  recover  of  defendant." 

During  vacation  and  before  defendant's  motion  to  make  the 
petition  more  specific  was  ruled  on,  the  plaintiff  filed  an  amended 
petition,  by  which  she  undertook  to  specify  the  acts  of  negligence 
complained  of.    This  amended  petition  alleges :     "This  plaintiff, 
in  order  to  make  more  specific  the  allegations  of  her  petition,  as 
defendant  asks,  says  that  at  the  time  that  the  horse  of  her  husband 
and  intestate  was  frightened  and  ran,  as  alleged  in  her  original 
petition,  her  said  intestate  was  sitting  in  his  buggy  in  a  public 
street,  which  was  also  a  public  road  and  passway  in  the  town  of 
Upton,  and  said  town  lies  on  both  sides  of  said  track,  and  was  very 
near  the  place  where  said  street  and  road  crossed  the  track  of  de- 
fendant on  level  or  grade  crossing;  that  her  said  intestate  was 
compelled  to  cross  said  track  to  reach  his  place  of  business,  and 
also  to  reach  the  stable  and  owner  of  buggy  and  horse,  and  when 
lie  got  to  the  place  where  his  horse  was  frightened  the  said 
track  and  track  crossing  were  blocked  by  several  of  defendant's 
trains  which  prevented  his  passage  over  the  track ;  that  said  town 
had  a  population  of  300  people,  all  of  whom  were  accustomed  to 
use  the  track  at  and  near  the  crossing,  as  defendant  and  its 
agents  and  servants  well  knew  at  the  time,  and  that  defendant 
and  its  agents  did  illegally  permit  said  crossing  to  be  obstructed 
as  aforesaid  by  its  trains  for  40  minutes,  an  unreasonable  and 
unnecessary  time,  and  detained  her  said  intestate  and  thereby 
kept  him  from  crossing  said  track,  and  while  her  said  intestate 
was  so  detained  by  said  obstruction,  defendant  and  its  agents  and 
servants  did,  with  gross  negligence,  cause  and  permit  a  loud  and 
unusual  and  unnecessary  noise  to  be  made  by  escaping  air,  gas, 
^d  steam  near  him,  and  did  by  such  gross  negligence  raise  a 
cloud  of  dust  from  the  roadbed,  and  knew,  or  by  ordinary  care 
could  have  known,  of  the  presence  of  her  said  intestate,  and  the 
danger  to  him  of  such  negligence,  and  the  horse  was  frightened 
and  her  said  intestate  was  killed  and  his  power  to  earn  money 
was  destroyed  and  lost  to  his  estate  as  the  direct  result  of  such 
P"oss  negligence,  and  without  fault  on  his  part." 

Appellant's  motion  to  strike  out  so  much  of  the  pleading  as 
alluded  to  the  obstruction  of  the  crossing  for  an  unnecessary 
length  of  time  was  overruled.  As  the  pleadings  did  not  then 
disclose  but  that  the  obstruction  contributed  in  some  part  to  the 
®jury  to  the  intestate,  the  motion  was  properly  overruled.  How- 
ler, on  the  trial  it  developed  that  decedent  had  but  driven  up  to 
Ae  point  in  the  road  whence  his  horse  began  running  but  a 
moment  before  the  incident,  in  fact  just  long  enough  for  Mr, 
Wooten  to  alight  from  the  buggy.     Perhaps  it  was  decedent' i^ 
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puq>ose  to  have  then  crossed  the  railroad  track  had  it  been  clear, 
but  so  far  as  he  was  concerned  it  does  not  appear  to  be  material 
liow  long  the  train  had  been  standing  there,  as  the  length  of 
time  it  had  consumed  in  that  position  contributed  nothing  to  his 
injury,  did  not  cause  his  horse  to  become  frightened,  and  there- 
fore had  no  place  in  the  evidence*     The  fact  that  the  train  at 
that  time  so  obstructed  the  crossing  as  to  prevent  decedent's 
passing  over  it  was  a  relevant  fact.     But  the  evidence  that  ii 
had  been  there  longer  than  was  necessary,  or  for  an  unlawful 
length  of  time,  if  shown,  could  have  only  operated  to  prejudice 
the  defendant's  cause  in  the  eyes  of  the  jury.     The  evidence  on 
that  point  should  have  been  excluded.     There  was  evidence  to 
the  effect  that  the  horse  driven  by  decedent  was  a  wild,  unruly 
animal  in  the  presence  of  railroad  trains.     There  was  also  evi- 
<lence  that  he  was  gentle.     Whether  it  was  known  to  the  dece- 
<!ent  what  his  tendency  was  in  this  respect  is  not  §hown.     l>ut 
there  was  evidence  that  he  gave  signs  of  fright  on  coming  into 
view  of  the  train. 

There  were  five  trains  at  Upton  on  this  occasion.     The  one 
that  was  charged  to  have  occasioned  the  injury  was  No.  i2,  a 
local  freight  train  with  25  or  more  cars.     It  occupied  the  north 
end  of  the  passing  track.     Immediately  behind  it,  within  50  fei^t 
or  less,  was  another  train  called  No.  12.     The  caboose  of  No. 
2>2  was  then  within  a  few  yards  of  the  engine  of  No.  12.     The 
two  trains  completely  occupied  that  track,  and  in  addition  some 
part  of  the  switch  ahead  of  No.  i2.     In  order  to  make  room  for 
another  train  on  the  main  track  to  pass  that  switch  No.  32  had 
to  change  its  position.     Those  in  charge  of  it  claim  that  in  at- 
tempting that  movement  it  was  endeavoring  to  couple  up  a  cut 
of  three  cars  at  its  rear  belonging  to  it,  and  which  had  been  cut 
off  to  open  the  crossing.     In  executing  the  order  for  coupling  tlie 
first  effort  was  a  failure.     Another  moved  the  cars  back,  so  it  is 
claimed,  so  that  the  rear  of  No.  32  would  be  forced  upon  the 
locomotive  of  No.  12  if  not  immediately  stopped.     In  order  to 
avert  that  the  conductor  of  No.  32,  who  was  standing  near  and 
directing  the  coupling,  applied  the  emergency  air  brake,  the  efieci 
of  which  was  to  force  out  all  the  air  in  the  air  cylinders  causing 
the  brakes  to  be  set  immediately.     It  was  the  expulsion  of  this 
air  with  suddenness  that  caused  the  noise  and  raised  the  dust  as 
it  hit  the  ground,  which  it  is  said  frightened  the  decedent's  horse 
and  caused  it  to  run  away.     Such  is  the  defendant's  theoiy  of 
the  facts.     On  the  other  hand,  the  plaintiff's  evidence  tended  to 
show  that  the  train  was  not  attempting  a  coupling  at  all;  that 
unnecessarily  the  emergency  brake  was  applied,  making  an  un- 
usual and  unnecessary  noise.     This  issue  of   fact  was   for  the 
decision  of  the  jury  imder  proper  instructions. 

Railroads  and  their  prudent  operation  are  as  necessary  as  tlie 
use  of  horses  and  vehicles,  and  where  the  use  of  these  two  means 
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of  traveJ  and  carrying  occur  in  immediate  proximity,  as  they  do 
in  great  numbers  of  cases,  the  rule  of  conduct  imposed  by  law  is 
that  course  dictated  bv  such  considerations  as  allow  the  business 
to  go  on,  but  require  it  to  be  so  done  by  the  more  dangerous 
of  die  two  agencies,  as  not  to  unnecessarily  endanger  or  impede 
the  other.    And  those  who  are  using  it,  when  the  highway  and 
railway  are  parallel,   or   cross,  or  are  in  the  same   immediate 
\ncinit)-.  each  vehicle  has  the  legal  right  to  use  its  own  road — 
the  train  upon  the  railroad,  the  horse  and  buggy  on  the  highway. 
While  the  operators  of  trains  must  know  that  people  have  the 
right  to  use,  and  may   in  fact  at  that  moment  be  using,  the 
adjacent  highw^ay,  the  latter  are  also  charged  with  the  knowledge 
of  excepted  conditions  on  the  railroad  tracks,  which  is  to  say  the 
usual  and  ordinary  conditions,  as  well  as  those  extraordinary 
conditions  which  may  arise  out  of  ordinary  use,  and  which  are 
extraordinary  in  the  sense  that  they  do  not  happen  frequently — 
nevertheless  are  likely  to  happen.     Therefore  it  is,  where  travelers 
upon  the  highway  approach  a  railroad  track,  and  particularly 
when  they  see  it  in  use  by  trains,  they  should  govern  their  actions 
with  the  knowledge  of  such  movements  and  noises  made  by  the 
railroad  trains  as  may  be  necessary  in  their  operation.     It  is 
wdl  known  that  these  noises  excite  horses,  some  more  than  others, 
and  some  uncontrollably.     The   drivers   alone  have  control   of 
their  horses,  and  are  generally  alone  in  position  to  know  the 
temperament  of  the  animals.     Those  operating  trains  in  villages, 
as  well  as  cities  and  towns,  know,  too,  that  horses  are  driven  upon 
the  public  roads  and  streets  in  the  vicinity  of  the  trains,  and  some- 
times they  become  frightened  at  them  and  become  uncontrollable. 
But  they  also  know  that  their  drivers  are  better  aware  of  their 
habits  in  this  particular  and  prerumably  govern  themselves  ac- 
cordingly.    The   result   is  in   practice  that  train  operatives   go 
ahead  handling  their  trains  as  if  the  horses  were  not  present, 
unless  the  animals  by  their  actions  in  sight  of  the  trainmen  give 
e\ndence  of  fright  and  danger  to  the  driver.     In  that  event  those 
controlling  the  train's  movements   are   under  the  necessity  of 
not  doing  anything  unnecessarily  to  add  to  the  dangers  of  the 
situation  of  the  driver.     It  is  not  customary,  nor  is  it  reasonable, 
to  require  the  train  operatives  to  keep  a  lookout  upon  the  adjacent 
highway  to  see  if  a  horse  thereon  is  frightened,  or  likely  to  be, 
and  thereupon  to  stop  his  train.   Nor  is  it  the  law  that  they  must 
do  so.    Xo  case  to  which  we  have  been  cited  so  holds.     The 
utmost  requirement  is  the  trainman  must  operate  his  own  vehicle 
without  unusual    or    unnecessary    noise,    and,    perhaps,    if    he 
actually  becomes  aware  of  the  fright  of  the  horse,  to  be  even 
niore  cautious  in  the  making  of  noises  in  operating  his  train. 
But  if  he  were  also  required  to  use  care  to  discover  horses  and 
^^«r  state  of  trepidation  out  on  the  highway  some  rods  away 
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from  his  track,  it  would  so  distract  his  attention  from  his  neces- 
sary duties  as  probably  to  imperil  more  lives  and  property,  in- 
cluding his  own  life,  and  more  than  offset  any  advantages  to 
the  public  by  requiring  him  to  keep  such  lookout.  It  is  for  that 
reason,  and  not  from  indifference  toward  the  driver  of  the  horse, 
that  the  law  has  never  exacted  such  a  degree  of  care  from  the 
trainmen.  This  much  has  been  said  that  the  instructions  given 
to  the  jury  may  be  tested. 

The  first  instruction  told  the  jury,  among  other  things,  that  if 
those  in  charge  of  defendant's  train  knew,  or  by  the  exercise 
of  ordinary  care  could  have  known,  of  the  presence  of  deceased 
and  the  danger  to  him  of  the  noises  they  were  making  (if  such 
noises  were  unusual   and   unnecessary),   the  verdict  should    be 
for  the  plaintiff.     The  instructions  should  have  been  confined  to 
a  knowledge  by  the  trainmen  of  the  presence  of  the  deceased 
with  his  frightened  horse,  in  such  proximity  to  the  train  as  that 
its  noises,  not  excessive  or  unnecessary,  may  have  put  him  in 
peril.     But,  upon  the  plaintiff's  theory  as  to  the  facts,  the  first 
instruction  was  in  substantially  proper  form. 

The  jury  should  have  been  instructed  also  that  the  defendant, 
its  agents  and  servants  had  the  right  to  make  all  the  usual  and 
necessary  noises  incident  to  the  prudent  and  careful  operation 
and  movement  of  the  trains,  and  if  they  believed  from  the  evi- 
dence that  the  noise  made  by  the  escaping  air,  and  which  fright- 
ened Street's  horse,  was  a  usual  and  necessary  noise  made  in  the 
prudent  and  careful  operation  of  the  train,  or  if  they  believed 
that  it  was  necessary,  or  believed  by  the  conductor  or  servant 
applying  the  emergency  brake,  in  the  exercise  of  a  reasonable 
judgment,  in  the  necessary  and  prudent  operation  of  the  train, 
that  the  air  brake  should  then  be  applied  as  it  was  done,  for  the 
purpose  of  preventing  a  collision,  or  loss  of  life  or  property,  then 
in  either  of  such  events  the  verdict  $hould  be  for  the  defendant. 
They  should  have  been  told  that  the  usual  and  necessary  noises 
were  such  as  were  usually  or  necessarily  made  in  the  prudent 
operation  of  such  trains  in  such  emergencies  as  the  one  claimed 
by  the  defendant  to  then  have  existed,  if  the  jury  believed  that 
it  did  then  exist.     For  emergencies  do  arise  even  in  the  prudent 
operation  of  railroad  trains,  that  require  extraordinary  means  to 
be  employed.     That  is  why  air  brakes  and  particularly  emergency 
air  brakes  are  provided.     If   when  the  occasion   for  their  use 
arises,  the  operator  must  stop,  and  look  about  to  see  if  there  are 
any  scary  horses  in  sight,  and  if  they  are,  or  any  that  appear  to 
be,  refrain  from  applying  the  emergency  air  brakes  because  it 
necessarily  makes  a  noise  not  usually  heard,  it  would  be  almost 
useless  to  provide  the  emergency  brakes.     Besides,  even  if  the 
horse  was  seen,  it  might  or  might  not  have  done  some  danger  to 
itself  or  driver;  the  usual  experience  is  they  do  not.     But  if  the 
train  was  not  stopped,  it  appeared  more  certain  that  it  would  do 
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much  more  property  damage  by  the  impending  collision,  and  most 
likely  i/npenl  more  lives  also.     The  duty  and  natural  instinct  of 
the   trainman  would  have  been,   under  such  circumstances,  to 
bsLve  taken  the  chances  of  doing  the  least  amount  of  damage. 
The  conductor's  duty  was  to  act  somehow.     If  he  failed  to  do 
anything,  and  damage  was  done  as  a  result,  he  and  his  master 
would   be  h'able.     He  must  act  on  the  appearances,  and  in  the 
exercise  oi  a  reasonable  judgment.     If  he  does  so,  it  cannot  be 
n^Iig^ence,  although  if  he  did  not  act  at  all  it  might  be.     There- 
fore it  is  the  law  that  he  act — act  as  promptly  as  the  emergency 
seems    to   require — and   act  in  the  manner  which  a  reasonable 
judgment  then  and  there  suggests.     When  he  does  that  he  has 
"exercised  ordinary  care,"  which  is  the  care  that  an  ordinarily 
prudent  man  would   have  exercised  under  the  same  or  similar 
circumstances.     This  instruction  gives  the  legal  effect  of  the  act, 
and  apprises  the  jury  of  it  in  language  not  calculated  to  mislead 
them,  or  leave  them  in  doubt.     This  decision  is  not  to  indicate  a 
conviction  on  the  part  of  this  court  that  the  defendant  sustained 
its  defense  by  its  evidence,  but  to  direct  the  trial  court  to  submit 
the  defendant's  side  of  the  case  to  the  jury  along  with  the  plain- 
tiff's. 

The  verdict  and  judgment  in  this  case  were  for  the  plaintiff 
under  instructions,  and  evidence,  which,  as  discussed  above,  we 
believe  were  prejudicially  erroneous.  The  judgment  is  therefore 
reversed,  and  cause  remanded  with  directions  to  award  the  ap- 
pellant a  new  trial  under  the  proceedings  not  inconsistent  here- 
with. 
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(Supreme   Court   of   Montana,   July   6,    1910.) 
[110  Pac.   Rep.  226.] 

Municipal  Corporations — Ordinances — Validity — ^Issues. — An  an- 
swer containing  a  general  denial,  intei  posed  to  a  complaint,  alle^ng 
the  existence  of  a  municipal  ordinance  regulating  the  speed  limit 
of  trains,  and  averring  that  the  ordinance  had  been  duly  enacted, 
merely  raises  the  question  as  to  whether  the  ordinance  was  in  ex- 
istence  at  the  time  in  question,  and  did  not  raise  the  question  of  its 
validity. 

Appeal  and  Error — ^Theory  of  Case  in  Trial  Court — Review. — 
Where  evidence  relating  to  the  nature  of  the  country  to  which  a 
municipal  ordinance  regulating  the  speed  of  trains  prima  f^icie 
applied  was  admitted  without  objection,  but  the  purpose  of  the  tes- 
timony was  not  explained  at  the  time,  and  it  was  apparently  ma- 
terial as  bearing  on  other  issues,  and  the  ordinance  was  offered  gen- 
erally in  evidence,  the  court  could  not  determine  the  validity  oi  the 
ordinance  on  the  ground  that  the  parties  had  adopted  a  theory  of 
the  case  involving  that  issue. 

Appeal  and  Error — Law  of  the  Case. — A  decision  of  the  Supreme 
Court  on  appeal  that  a  case  was  for  the  jury,  establishes  the  law  of 
the  case,  so  that  on  a  subsequent  trial  on  substantially  the  same  evi- 
dence the  court  properly  submits  the  issues  to  the  jury. 

Railroads  —  Collisions  —  Actions  —  Complaint  —  ''Unlawfully"  — 
"Willfully"— ••Wantonly."— The  complaint  in  an  action  for  the  death 
of  a  person  struck  by  a  train,  which  alleges  that  defendant  •'unlaw- 
fully and  grossly  negligently  and  wantonly  omitted  to  give  any  sig- 
nal," and  ran  (he  train  at  a  **speed  grossly  negligently  and  wantonly 
high,"  and  "unlawfully,  wantonly  and  grossly  carelessly  and  negli- 
gently" ran  the  train  over  decedent,  and  which  charges  a  violation 
of  a  municipal  ordinance  regulating  the  speed  of  trains,  and  which 
states  the  facts  showing  the  relative  situation  of  the  parties  at  the 
time  and  before  the  accident,  charges  negligence,  for  the  word  "un- 
lawfully" refers  to  the  alleged  violation  of  the*  ordinance,  and  the 
•^rords   "willfully"   and   "wantonly"   merely   meaning   "recklessly"  or 

*»eedlessly."  - 

Negligence— Willfulness.*— A  willful  act  involves  no  negligence, 
and  it  is  a  contradiction  in  terms  to  say  that  an  act  was  done  will- 
fully and  negligently. 

Negligence— Gross  Negligence— Evidence — Sufficiency. — Under  a 
'charge  of  gross  negligence,  a  recovery  may  be  had  on  proof  of  or- 
dinary negligence,  for  the  word  "gross"  will  be  treated  as  surplus- 
age, though  Rev.  Codes,  §§  5253,  5295.  5300,  5306,  5331,  5354,  5355, 
and  6135,  recognize  a  distinction  between  degrees  of  negligence. 


*See  last  foot-note  of  Birmingham  Ry..  etc..  Co.  r.  Landrum  (Ala), 
J28  R.  R.  R.  593,  51  Am.  &  Eng.  R.  Cas.,  X.  S.,  593. 
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tries  to  Person  on  Track — Licensee — Evidence. — In 
an  action  for  the  death  of  an  employee  of  the  C.  Railroad,  while 
using  the  track  of  the  N.  Railroad,  by  being  struck  by  a  train  of  the 
N.  Railroad,  evidence  held  to  show  that  the  employees  of  the  C. 
Railroad  used  the  tracks  of  the  N.  Railroad  pursuant  to  an  agree- 
ment between  the  railroads,  so  that  decedent  was  more  than  a  li- 
censee. 

Appeal  and  Error — "Law  of  the  Case." — A  decision  of  the  Su- 
preme Court  on  appeal,  is  the  "law  of  the  case"  on  a  subsequent 
trial,  whether  right  or  wrong,  and  a  charge  on  the  subsequent  trial, 
in  accordance  with  such  decision,  is  proper. 

Railroads — Operation  of  Trains — Care  Required.! — ^An  engineer 
may  presume  in  the  first  instance  that  a  person  on  the  track  will 
heed  the  usual  warning  signals,  and  take  a  place  of  safety,  and  no 
duty  rests  on  the  engineer  to  stop  his  train  when  he  sees  a  person 
on  the  track,  regardless  of  the  distance  away  at  which  the  person 
may  be. 

Railroads — ^Injuries  to  Person  on  Track — Evidence — Instructions. 
—Where,  in  an  action  for  the  death  of  a  person  struck  by  a  train, 
the  evidence  showed  that  the  train  was  operated  at  an  excessive 
rate  of  speed,  that  the  engineer  saw  the  necessity  of  sounding  warn- 
ing signals  when  he  was  600  feet  from  the  place  of  collision,  and 
that  though  he  could  have  stopped  his  train  at  a  distance  of  300 
feet,  he,  in  fact,  ran  over  450  after  the  moment  when  he  made  the 
emergency  application  of  his  breaking  apparatus,  and  thereby  was 
enable  to  avoid  the  accident,  and  there  was  evidence  that  decedent 
was  engrossed  in  the  performance  of  his  duties,  and  that  the  train 
going  at  the  maximum  speed  fixed  by  law  could  have  been  stopped 
at  from  15  to  20  feet,  a  charge  imposing  on  the  engineer  the  duty 
of  using  reasonable  care  to  discover  decedent's  peril  was  proper. 

Railroads — Injuries  to  Persons  on  Track — Negligence — ^Question 
for  Jury. — Whether  an  engineer,  seeing  a  person  on  or  near  the 
track,  was  justified  in  acting  on  the  presumption  that  the  person 
"would  heed  the  warning  signals,  and  take  a  place  of  safety,  to  the 
extent  that  he  did,  held,  under  the  evidence,  for  the  jury. 

Appeal  and  Error — Harmless  Error — Issues,  Proof,  and  Variance. 
^Thc  variance,  if  any,  between  the  complaint  in  an  action  for  the 
death  of  a  person  struck  by  a  train  while  in  a  railroad  yard,  which 
iHcged  that  the  engineer  saw  decedent  when  the  train  entered  the 
yard,  and  was  aware  that  he  was  unconscious  of  its  approach,  and 
Ww  of  the  danger  he  was  in  a  long  time  before  reaching  him, 
2nd  the  theory  of  the  case  that  in  the  exercise  of  reasonable  care 
the  perilous  position  of  the  decedent  should  have  been  discovered. 


tSec  fourth  foot-note  of  Weatherly  v.  Nashville,  etc.,   Ry.   (Ala.), 
35  R.  R.  R.  759.  58  Am.  &  Eng.  R.  Cas..  N.  S..  759;  first  foot-note  of 
Southern  Ry.  Co.  v.   Bailey  (Va.),  35  R.  R.  R.  557.  58  Am-  fit  ^t\g. 
R-  Cas..  N.  S.,  557;  last  head-note  of  St.  Louis,  etc.,  R.  ^^'"^^  S^^" 
mcrs  (C.  C.  A.),  35  R.  R.  R.  117.  58  Am.  &  Eng.  R.  Cas.,  -N.  ^.,  ^t- 
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was  immaterial,  where  the  evidence  showed  that  the  eng-incer  ran 
the  train  at  an  excessive  speed,  and  saw  decedent  on  or  near  the 
track  engaged  in  the  performance  of  his  duties  while  several  hun- 
dred feet  away,  and  that  if  the  train  had  been  run  at  the  maximum 
speed  allowed  by  law,  it  could  have  been  stopped  so  as  to  avoid  the 
accident,  etc. 

Negligence  —  "Contributory   Negligence"  —  Proximate   Cause.  — 
"Contributory  negligence"  which  will  defeat  a  recovery  for    a   per- 
sonal injury  must  be  such  as  directly  contributes  to  the  injury   at 
the  time  of  its  infliction,  and  the  negligence  must  be  the  proximate 
cause  of  the  injury. 

Railroads — Operation  of  Trains — Negligence.} — It  is  negligrence 
per  se  to  run  a  train  in  a  city  in  excess  of  the  rate  of  speed  fixed 
by  an  ordinance,  and  where  it  directly  contributes  to  an  injury  the 
railroad  is  liable  therefor. 

Railroads — Negligent  Operation  of  Trains — Excessive  Speed — Dis- 
covered  Peril. — Where   the   excessive    speed   of   a   train   before    dis- 
covery of  a  person's  peril  on  the  track  was  negligence  per   se,  be- 
cause  in    violation    of   a    municipal   ordinance    fixing   the    maximum 
speed,  and  the  discovery  of  the  peril   followed,  which  made   it   in- 
cumbent on  the  engineer  to  use  every  reasonable  effort  to  avoid  the 
accident;  and  he  was  unable  to  stop,  solely  on  account  of  the  ex- 
cessive speed  maintained  before  and  after  discovery,  the  fact  of  the 
violation  of  the  ordinance  was  per  se  evidence  of  negligence  after 
discovery  of  the  peril  as  well  as  at  any  other  time  to  which  inquiry 
might  properly  be  directed,  and  the  only  defense  available  was  that 
the  violation  of  the  ordinance  was  not  the  proximate  cause  of  the 
accident. 

Railroads — Injuries  to  Person  on  Track — Contributory  Negli- 
gence.— Where  a  train  was  operated  at  a  speed  in  excess  of  a  munic- 
ipal ordinance,  so  that  the  engineer,  on  discovering  the  peril  of  a 
person  on  the  track,  was  unable  to  avoid  the  accident,  solely  because 
of  the  excessive  speed  maintained,  not  only  before  but  after  the 
discovery  of  the  peril,  the  contributory  negligence  of  the  person  on 
the  track  was  not  the  proximate  cause  of  the  accident,  but  was  a 
mere  condition  existing  prior  to  the  accident,  and  the  proximate 
cause  was  the  fact  of  the  inability  of  the  engineer  to  stop  because 
of   the   violation   of  the   ordinance. 

Railroads — Operation    of   Trains — Duty   of   Trainmen. — Where  an 
engineer   approaches   railroad   yards,   where   a   municipal    ordinance 


JFor  the  authorities  in  this  series  on  the  question  whether  the 
running  of  a  train  or  street  car  in  violation  of  a  speed  ordinance 
is  negligence,  see  second  paragraph  of  first  foot-note  of  Weatherly 
V.  Nashville,  etc.,  Ry.  (Ala.),  35  R.  R.  R.  759,  58  Am.  &  Eng.  R.  Cas., 
N.  S.,  759;  second  foot-note  of  Illinois  Cent.  R.  Co.  v.  Sumrall 
(Miss.),  35  R.  R.  R.  585,  58  Am.  &  Eng.  R.  Cas.,  N.  S.,  685;  first 
head-note  of  Martin  v.  Columbia  Elec.  St.  Ry..  etc..  Co.  (S.  Car),  35 
R.  R.  R.  285,  58  Am,  &  Eng.  R.  Cas.,  N.  S.,  285. 
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limiting  the  speed  of  trains  is  in  force,  at  a  rate  of  speed  in  excess 
of  the  maximum  limit,  and  observes  a  person  in  the  yard  on  a  track 
orer  which  he  is  about  to  pass,  the  duty  of  reducing  the  speed  to 
the  ordinance  limit  arises  instantly  on  entering  the  yards,  and  the 
engineer  may  not  rely  on  the  usual  presumption  that  the  person 
will,  on  signal,  assume  a  place  of  safety. 

Death — Damages — ^Excessive  Damages. — ^A  person  with  a  life  ex- 
pectancy of  29  years,  earning  $150  per  month,  was  killed,  leaving  a 
widow  and  minor  children.  He  was  an  excellent  husband  and 
father,  and  a  man  of  some  education,  and  capable  of  instructing  his 
children.  He  spent  his  evenings  at  home,  and  was  strong,  healthy, 
industrious,  and  of  an  agreeable  disposition.  An  annuity  yielding 
$1,200  per  annum  would  cost  $21,600.  His  personal  expenses 
amounted  to  about  $50  per  month.  Held,  that  a  verdict  for  $26,000 
was  not  excessive. 

Costs— Taxation — ^Amendments — "Proceeding/* — Taxation  of  costs 
in  an  action  is  a  "proceeding,"  within  Rev.  Codes,  §  6589,  giving  the 
court  authority  to  allow  amendments,  and  the  court  must  permit  an 
amendment  to  the  original  memorandum  of  costs,  and  thus  supply 
the  necessary  facts  on  which  to  determine  the  amount  of  costs. 

Costs — ^Amendments — ^Allowance. — It  is  not  necessary  for  a  party 
desiring  to  amend  his  memorandum  of  costs  as  authorized  by  Rev. 
Codes,  §  6589,  by  supplying  the  necessary  facts  on  which  to  deter- 
mine the  amount  of  costs  to  show  that  such  facts  were  omitted 
by  inadvertence,  surprise,  or  excusable  neglect. 

Appeal  and  Error — ^Amendments  Considered  as  Made. — Where  the 
<Icfcatcd  party  objected  to  costs  and  disbursements  for  mileage  and 
per  diem  of  witnesses,  and  the  adverse  party  sought  to  file  an 
amended  memorandum  showing  the  facts,  and  the  trial  court  erro- 
neously refused,  on  objection,  to  file  the  amendment,  the  court,  on 
appeal,  will  consider  the  amendment  as  filed. 

Appeal  from  District  Court,  Yellowstone  County ;  Sydney  Fox, 
Judge. 

Action  by  Marie  Neary,  widow  and  heir  at  law  of  James  S. 
^ear\\  deceased,  and  others,  minors  and  heirs  at  law  of  the  de- 
ceased, by  their  guardian  ad  Htem,  Marie  Neary,  against  the 
^'Orthern  Pacific  Railway  Company  and  another.  From  a  judg- 
"^ent  for  plaintiffs,  defendants  appeal.     Affirmed. 

rt'm.  Wallace,  Jr,,  John  G.  Brozvn,  and  R,  F.  Gaines,  for  ap- 
pellants. 

E-  £.  Enterline  and  Walsh  &  Nolan,  for  respondents. 

Smith,  J.  This  is  the  second  appeal  of  this  case.  Neary  v, 
Northern  Paciffc  Ry.  Co.,  37  Mont.  461,  97  Pac.  944,  19  L.  R.  A. 
(N.  S.)  446.  Upon  the  first  trial  the  district  court  of  Yellow- 
stone county  directed  a  verdict  for  the  defendants,  and  )udg- 
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ment  in  their  favor  was  entered  accordingly.  This  court  re- 
versed the  judgment,  and  remanded  the  cause  for  a  new  trial. 
It  was  held  (1)  that  the  deceased,  Neary,  was  guilty  of  con- 
tributory negligence,  and  (2)  that  the  cause  should  have  been 
submitted  to  the  jury  upon  the  question  of  the  defendants*  negli- 
gence in  failing  to  use  reasonable  care  to  avail  themselves  of  the 
last  clear  opportunity  to  avoid  the  catastrophe.  The  second  trial 
resulted  in  a  verdict  for  the  plaintiffs  in  the  sum  of  $25,000 
damages.  From  a  judgment  entered  thereon  and  an  order  de- 
nying a  new  trial,  the  defendants  have  appealed. 

The  main  facts  in  the  case  are  fully  set  forth  in  the  former 
opinion  of  the  court,  prepared  by  the  Chief  Justice.    As  to  the 
statement  therein  contained  it  is  now  said  by  counsel   for   the 
appellants,  in  their  brief:     **As  the  statement  of  facts  so  fully 
set  forth  in  the  court's  opinion  will  be  sufficient  for  practically 
all  the  purposes  of  a  statement  in  this  brief,  we  will  herein  adopt 
that  statement,  with  three  exceptions:     (1)    The  first  of  these 
exceptions  is  the  apparent  assumption,  as  an  established  fact,  that 
Neary  was  upon  the  tracks  of  the  defendant  railway  company  in 
the  discharge  of  his  duties  and  with  the  express  consent  of  the 
railway  company     We  claim  that  it  can  neither  be  assumed  nor 
found  as  a  fact  that  the  employees  of  the  C,  B.  &  Q.,  Railway 
Company  used  the  tracks  and  switches  of  the  defendant  com- 
pany's yards,  by  agreement,  as  charged  in  the  complaint,  that  the 
said  employees  in  so  using  the  yards  frequently  walked  across 
and  along  the  tracks,  and  that  the  railway  company  and  its  serv- 
ants had  'full  knowledge  and  notice  of  said   fact.'     (2)     The 
statement    of    facts    in    the   decision    contains    the    following 
language:     'The  yards   extend  through  the  central  portion  of 
the  city,  and  for  most  of  the  distance — several  thousand  feet — 
lie  within  the  city  limits.'     As  far  as  it  goes,  this  statement  is 
correct;  but  upon  the  second  trial  it  was  established  in  addition 
that  the  yards  of  the  company  were  inclosed  with  fences,  from 
practically  Twenty-Ninth  street   (the  first  street  east  of  where 
the  accident  happened)  to  a  point  about  6,680  feet  west  thereof, 
and  that  in  this  distance  there  is  not  a  single  street  crossing  of  any 
kind  through  the  yards.     Also,  that  the  west  limits  of  the  city 
^yere  several  thousand  feet  east  of  the  public  road  crossing  at 
the  point  6,680  feet  west  of  Twenty-Ninth  street.     (3)    The 
third  exception  is  that  considerably  more  evidence  was  introduced 
bearing  upon  the  question  of  the  ability  of  the  engineer  to  have 
stopped  his  train  after  he  discovered  that  Neary  was  not  con- 
scious of  his  approach,  which,  while  conflicting,  would  not  war- 
rant a  finding  that  the  engineer  was  'wantonly  and  grossly'  negli- 
gent in  his  actions.*' 

1.  At  the  second  trial  the  ordinance  of  the  city  of  Billings 
declaring  it  to  be  unlawful  to  move  trains  within  the  city  limits 
at  a  rate  of  speed  exceeding  six  miles  per  hour  was  offered  in 
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endence  and  objected  to  by  defendants'  counsel  on  the  ground 
"that  the  ordinance  is  unreasonable  and  not  within  the  power  of 
the  city  council,  as  applied  to  the  defendants  in  these  yards,  for 
the  reason  that  there  is  an  open  crossing  on  said  tracks  for  ap- 
proximatelv  2,000  feet,  used  by  the  public  eastward  of  this  acci- 
dent, and  approximately  4,250  feet  or  three-quarters  of  a  mile 
westward.  The  yards  were  inclosed  by  a  fence,  and  were  the 
private  yards  of  the  company,  not  used  by  the  public.  The  only 
tcndenc)'  of  the  evidence  would  be  to  prove  primary  negligence 
and  that  would  be  immaterial,  in  this  case."  The  court  over- 
ruled the  objection. 

The  first  point  urged  is  fully  explained  by  the  phraseology^  of 
the  objection  itself,  and  will  be  considered  at  this  time.     The 
second  will  be  taken  up  hereafter  when  we  come  to  consider 
the  effect  of  the  contributory  negligence  of  which  it  has  been 
heW  the  deceased  was  guilty.     It  is  earnestly  contended  that 
the  ordinance,  in  view  of  the  additional  facts  brought  out  at  the 
second  trial,  is  unreasonable,  inoperative,  and  void  in  so  far  as 
it  is  sought  to  apply  the  same  to  the  place  where  Neary  was 
killed,  and  the  following  cases  are  cited  in  support  of  the  con- 
tention:   Evison  V.  C,  St.  P.,  etc.,  Co.,  45  Minn.  370,  48  N.  W. 
6,  11  L.  R.  A.  434;  Burg  v,  Chicago,  etc.,  Co.,  90  Iowa,  106,  57 
X.  W.  680,  48  Am.  St.  Rep.  419;  Meyers  v.  Chicago,  R.  I.  & 
P.  Co.,  57  Iowa,  555,  10  N.  W.  896,  42  Am.  Rep.  50;  Citv  of 
Plattsburg  v.   Hagenbush,  98  Mo.   App.   669,   73   S.   W.   ^25; 
Southern  Indiana  Ry.  Co.  v.  City  of  Bedford,  165  Ind.  272,  75 
X.  E.  268;  White  v,  St.  L.,  etc.,  Ry.  Co.,  44  Mo.  App.  540; 
Zumault  V.  K.  C.  &  I.  Air  Line,  71   Mo.  App.  670;  Kunz  v, 
Oregon  R.  &  N.  Co.,  51  Or.  191,  93  Pac.  141,  94  Pac.  505.     On 
the  part  of  the  respondents  it  is  insisted  (a)  that  the  ordinance 
was  considered  bv  this  court  as  an  essential  feature  of  the  case 
upon  the  last  appeal,  and,  the  facts  relating  to  the  physical  situa- 
tion in  the  Billings  yards  being  substantially  the  same  at  both 
trials,  the  court  is  precluded  by  the  law  of  the  case  from  giving 
consideration  to  the  appellants*  objection  to  the  ordinance  on  this 
appeal;  (b)  that  there  is  no  pleading  on  the  part  of  the  defend- 
ants which  will  warrant  them  in  raising  the  question  presented. 
We  are  of  opinion  that  this  latter  position  is  well  taken,  and  it 
vill  not,  therefore,  be  necessary  to  consider  the  respondents'  first 
contention. 

It  is  alleged  in  the  complaint  that  on  the  date  of  the  accident 
there  was  **in  force  in  the  city  of  Billings"  the  ordinance  in  ques- 
tion, which  had  been  duly  enacted.  This  allegation  is  met  by 
a  general  denial  on  the  part  of  the  appellants.  It  is  asserted  by 
counsel  that  their  denial  that  the  ordinance  was  "in  force"  gives 
the  right  to  contend  that  it  is  unreasonable  and  void  as  applied 
to  this  particular  portion  of  the  city's  area.  We  are  unable  to 
agree  with  them  in  this.    To  us  it'  seems  clear  that  the  denial 
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in  the  answer  simply  raises  the  question  as  to  whether  any  such 
ordinance  as  that  referred  to  in  the  complaint,  was  in  existence 
at  the  date  in  question.  The  ordinance  did  in  fact  exist ;  it  was 
offered  in  evidence.  If  for  any  reason  the  defendants  desired 
to  take  the  position  that,  on  account  of  peculiar  physical  condi- 
tions, it  ought  not  to  be  considered  as  in  force  and  effect  in  a 
particular  portion  of  the  city,  to  wit,  that  part  of  the  Billings 
yards  wherein  it  was  claimed  to  have  been  violated,  they  should 
have,  set  forth  the  facts  upon  which  their  claim  of  an  exception 
from  the  operation  of  the  ordinance  was  based.  See  Kunz  v. 
Oregon  R.  &  N.  Co.,  51  Or.  191,  93  Pac.  141,  94  Pac.  504. 

It  is  urged  by  appellants'  counsel  in  their  reply  brief   that  as 
the  evidence  offered  by  them  relating  to  the  nature  of  the  country 
to  which  the  ordinance  prima  facie  applied  was  admitted  without 
objection,  while  they  objected  to  the  ordinance,  the  court's  charge 
thereon  and  the  refusal  of  their  offered  instructions  as   to  the 
same,  a  theory  of  the  case  was  thus  established  in  the   court 
below  which  may  not  be  departed  from  in  this  court,   and,  as 
the  case  was  tried  as  if  the  issue  was  made,  it  is  now  too  late  to 
urge  the  contrary  (citing  Capital  Lumber  Co.  v.  Barth,  33  Mont. 
94,  81  Pac.  994).     We,  however,  are  unable  to  determine  that 
any  such  theory  was  adopted  in  the  district  court.     It  is  true  that 
the  testimony  referred  to  was  received  without  objection,  but  the 
purpose  of  offering  it  was  not  explained  at  the  time,  and  ap- 
parently it  was  material  and  competent  as  bearing  upon  other 
issues  in  the  case.     The  ordinance  itself  was  offered  generally, 
and  the  court  gave  no  reason  for  its  ruling  on  appellants'  objec- 
tion.    For  aught  we  know,  the  point  now  raised  by  the  respond- 
ents may  have  been  the  basis  of  that  ruling. 

2.  Defendants,  at  the  trial,  after  all  of  the  evidence  had  been 
submitted,  moved  the  court  for  an  order  directing  a  verdict  in 
their  favor.  The  motion  was  properly  denied.  The  testimony 
at  the  second  trial  was  substantially  the  same  as  at  the  first. 
This  court  held  that  the  case  should  be  submitted  to  the  jury, 
and  the  trial  court  properly  followed  that  direction.  Under 
these  circumstances  the  former  decision  established  the  law  of 
the  case.  International  Boom  Co.  v.  Rainy  Lake  River  Boom 
Co.,  104  Minn.  152,  116  N.  W.  221 ;  O'Neill  v.  Northern  Assur- 
ance Co.,  155  Mich.  564,  119  N.  W.  911 ;  Easterly  v.  Jackson.  36 
Mont.  205,  92  Pac.  480. 

3.  The  complaint  is  peculiar  in  its  averments.  It  alleges  that 
"the  said  defendants  then  and  there  unlawfully  and  grossly  negli- 
gently and  wantonly  omitted  to  give  any  signal  by  bell  or 
whistle,"  and  "ran  and  drove  the  said  train  at  a  rate  of  speed 
grossly  negligently  and  wantonly  high,"  and  "unlawfully,  wan- 
tonly and  grossly  carelessly  and  negligently  drove  and  ran  said 
locomotive  and  train  upon  and  over  the  said  Neary."  The  court, 
at  the  request  of  the  plaintiffs,  gave  certain  instructions  to  the 
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juf}',  in  no  one  of  which  was  any  reference  made  to  the  necessity 
ol  proving  that  the  negligence  of  defendants  must  have  been  of 
the  quality   designated   as   "grossly  wantonly/'   etc.     These   in- 
structions furnished  the  jury  direct  authority  to  return  a  verdict 
in  favor  of  the  plaintiffs  even  though  they  believed  the  defend- 
ants guilty  of  simple,  or  ordinary,  negligence   only.     The   de- 
fendant requested  the  court  to  charge,  in  effect,  that,  unless  the 
jury  found   them   guilty   of  gross  and  wanton   negligence   an4 
recklessness,   the  plaintiffs  could  not   recover.     This  the   court 
refused  to  do.     Error  is  assigned  upon  the  ruling.     This  court 
in  the  case  of  Robinson  v.  Helena  L.  &  Ry.  Co.,  38  Mont.  222, 
99  Pac.  837,  said:     "The  rule  contended  for  by  counsel,  that 
where  the  allegation  is  of  willful  or  wanton  wrong,  proof  of 
simple  negligence  will  not  justify  a  recovery,  is,  we  think,  founded 
upon  correct  reason,  and  is  supported  by  the  great  weight  of 
authority."     It  is  claimed  that  this  case  falls  within  the  rule  there 
laid  down.     But  there  is  something  more  in  the  complaint  than 
a  single  allegation  of  recklessness  and  wanton  conduct  on  the 
part  of    the    defendants.     It    may,    perhaps,    be    admitted,    as 
suggested  by  counsel  for  respondents,  that  in  a  case  where  no 
recover)'  could  be  had  except  by  showing  a  willful  wrong  or 
such  wantonness  as  would  require  or  justify  the  inference  of  a 
purpose  to  injure,  a  recovery  could  not  be  had  upon  an  averment 
of  simple  negligence ;  and,  on  the  contrary,  that  if  the  complaint 
charged  a  willful  and  deliberate  purpose  to  inflict  a  wrong,  with- 
put  any  allegation  that  the  injury  was  occasioned  by  careless 
inadvertence,  a  variance  would  exist  if  the  proof  showed  the 
injury  to  have  resulted  solely  from  simple  negHgence.     The  al- 
lotion  here  is  that  the  defendants  acted  "unlawfully,  wantonly 
^d  grossly  carelessly  and  negligently."     The  word  "unlawfully" 
undoubtedly  refers  to  the  alleged  violation  of  the  city  ordinance. 
A  willful  act  involves  no  negligence.     It  is  a  contradiction  in 
terms  to  say  that  an  act  was  done  "willfully  and  negligently." 
The  distinction  was  pointed  out  not  only  in  the  Robinson  Case, 
^ut  in  the  case  of  Howie  v.  California  Brewery  Co.,  35  Mont. 
264, 88  Pac.  1007,  as  well.     The  adverbs  employed  in  this  plead- 
ing were  so  arranged  as  to  make  it  difficult  to  determine  whether 
they  were  intended  to  qualify  the  verbs  "drove'*  and  "ran,"  or 
^0  qualify  each.     If  we  omit  the  first  four  found  in  the  last 
allegation  quoted  above,  we  have  left  the  averment  that  the  de- 
fendants "negligently  drove  and  ran  said  locomotive  engine  and 
train  upon  and  over  Neary." 

In  the  case  of  Turtenwald  v.  Wisconsin  Lakes  Ice,  etc.,  Co., 
121  Wis.  65,  98  N.  W.  948,  called  to  our  attention  by  appellants' 
<^ounsel,  the  court  said:     "It  would  be  far  safer,  in  drafting  a 
complaint  in  an  action  like  this,  to  appreciate  that  a  claim  for  an 
injury  wantonly  inflicted  is  one  thing,  and  one  for  injury  attribu- 
table to  mere  actionable  negligence  is  a  far  different  thmg ;  and 
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if  it  is  desired  to  state  a  cause  of  action  of  the  latter  character, 
the  pleader  should  omit  all  such  words  as  'willful,  reckless  and 
malicious'  as  regards  the  conduct  of  the  defendant."     We  con- 
sider this  sound  advice.     In  that  case  the  complaint  charged  that 
the  servant  of  the  defendants  acted  "carelessly,  recklessly,  negli- 
gently, willfully  and  maliciously."    The  court  also  said:     **The 
complaint  admits  of  a  construction  charging  defendant  with  be- 
ing guilty  of  a  greater  wrong  than  mere  failure  to  exercise  ordi- 
nary care.     However,  on  the  whole,  it  seems  the  parties  on  both 
sides,  notwithstanding  the  peculiar  language  of  the  complaint, 
treated  the  action  in  the  court  below  and  in  this  court  as  one  to 
recover  compensation  for  damages  attributable  to  ordinary  negli- 
gence.    In  that  situation  it  seems  we  are  warranted  in  treating 
the  case  in  the  same  way,  notwithstanding  the  charge  of  negli- 
gence is  coupled  with  charges  of  reckless,  willful,  and  malicious 
conduct/'     And   so  in   this   case,   the   charge   of   negligence   is 
coupled  with  a  charge  of  wanton  conduct,  or  perhaps  it  was  in- 
tended to  charge  "wanton  negligence."    We  are  satisfied   that 
under  a  charge  of  gross  negligence  a  recovery  may  be  had  upon 
proof  of  ordinary  negligence.     Richter  z\  Harper,  95  Mich.  221, 
54  N.  W.  768;  Keating  v.  Railroad  Co.,  104  Mich.  418.  62  N. 
W.  575 ;  Havs  v.  Railway  Co..  70  Tex.  602,  8  S,  W.  491,  8  Am. 
St.  Rep.  624^;  Faulkner  %\  Kean  (Ky.)  32  S.  W.  265;  Pendlev  v, 
Illinois  C.  R.  R.  Co.   (Ky.)   92  S.  W.   1.     The  word  "gross" 
would  simply  be  treated  as  surplusage.    The  case  is  simplified  by 
the  fact  that  the  pleader  omitted  to  use  the  word  "willfully." 
"Wantonly,"  as  here  employed,  falls  short  of  meaning  intention- 
ally.    It  means  "recklessly"  or  "heedlessly."     We  are  of  opinion 
that  all  of  these  adverbs  may  be  regarded  as  intended  simply  to 
convey  the  idea  that  the  defendants  were  guilty  of  an  extraordi- 
nary degree  of  negligence,  if  they  qualify  "negligently,"  the  last 
one  used,  at  all,  which  may  be  doubtful.    If  we  are  correct  in  this 
conclusion,  they  may  all  be  treated  as  surplusage,  under  the  rule 
laid  down  in  Donovan  v,  McDevitt,  36  Mont.  64,  92  Pac.  49; 
Raymond  v.  Blancgrass,  36  Mont.  449,  93  Pac.  648,  15  L.  R.  A. 
(N.   S.)   976;  First  National  Bank  of  Portland  v,  Carroll,  35 
Mont.  302,  88  Pac.  1012;  Hoskins  v.  Northern  Pacific  Ry.  Co., 
39  Mont.  394,  102  Pac.  988;  Cassidy  v.  Slemons  &  Booth  (just 
decided)    109  Pac.  967.     It  mav  also  be  observed,  in  this  con- 
nection,   that  the    facts   showing  the   relative   situations   of  the 
defendant  Frost,  and  the  deceased  Neary,  at. and  before  the  time 
of  the  accident,  the  condition  of  the  railroad  yards,  the  relation 
which  Neary  bore  to  the  Northern  Pacific  Railway  Company, 
and  the  circumstances  under  which  he  was  killed,  are  fully  set 
forth  in  the  complaint,  in  addition  to  those  allegations,  hereto- 
fore quoted,  wherein  the  pleader  attempted  to  characterize  the 
acts  of  the  defendants. 

But  it  is  said  in  appellants'  reply  brief  (relying  upon  sections 
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5253,  5295,  5300,  5306,  5331,  5354,  5355,  and  6135,  Rev.  Codes, 
and  the  cases  of  Prosser  v.  Montana  Central  Ry.  Co.,  17  Mont. 
372,  43  Pac.  81,  30  L.  R.  A.  814,  and  Nelson  v.  Great  Northern 
Ry.  Co.,  28  Mont.  297,  72  Pac.  642),  that  a  distinction  between 
degrees  of  negligence  is  recognized  in  this  state.  Even  so,  we 
are  of  opinion  that,  under  an  allegation  of  gross  negligence,  any 
lesser  degree  of  negligence  may  be  relied  upon  for  recovery. 
4.  The  court  gave  the  following  instructions  to  the  jury: 
"Xo.  7.  As  a  general  rule  contributory  negligence  on  the  part 
of  the  deceased  is  fatal  to  a  right  of  recovery  in  actions  such  as 
this.  But  it  is  not  an  invariable  rule  that,  where  one  through  his 
own  negligence  puts  himself  into  a  place  of  danger,  a  right  of 
recovery  h  denied  to  him  or  to  his  heirs  or  representatives  in 
case  of  his  death  because  of  injuries  inflicted  by  another.  The 
general  rule  that  one's  own  negligence  in  such  a  case  precludes 
a  recovery  is  subject  to  the  qualification  that  where  the  defend- 
ant has  discovered  or  should  have  discovered  the  peril  of  the 
position  of  the  one  killed,  and  it  is  apparent  that  he  cannot 
escape  therefrom  or  for  any  reason  does  not  make  an  effort  to 
do  so,  the  duty  becomes  imperative  for  the  defendant  to  use  all 
reasonable  care  to  avoid  the  injury-;  and  if  this  is  not  done,  he 
becomes  liable,  notwithstanding  the  negligence  of  the  injured  party 
or  deceased.  And  this  is  true  not  only  as  to  the  trespassers 
upon  a  railway  track  in  the  way  of  passing  trains,  but  also  as  to 
employees  who  may  become  so  absorbed  in  their  duties  that  they 
do  not  observe  the  signals.  In  no  case  may  the  railway  company, 
after  the  peril  becomes  apparent  to  those  in  charge  of  a  train, 
and  especially  so  after  it  is  obvious  that  the  danger  is  not  ap- 
preciated by  the  person  in  the  perilous  situation,  omit  any  reason- 
able effort  to  stop  the  train  and  prevent  injury. 

"No.  8.  Accordingly,  if  you  find  that  the  defendant  Frost 
saw  the  deceased  upon  the  track,  and  saw  that  for  any  reason  he 
was  not  making  an  effort  to  leave  it  after  the  usual  warning  of 
the  approach  of  the  train  had  been  given  by  blowing  the  whistles, 
and  he  could  by  the  exercise  of  all  reasonable  care,  after  he 
recognized  or  ought  in  the  exercise  of  reasonable  care  to  have 
recc^ized  that  the  deceased  was  apparently  oblivious  of  his  dan- 
ger, have  stopped  the  train  in  time  to  have  avoided  striking  him, 
the  negligence  of  the  deceased  in  going  upon  the  track  or  in  not 
leaving  it  after  being  warned,  will  not  prevent  a  recovery  in 
this  case." 

"Xo.  10.  It  w^as  the  duty  of  the  engineer  if  he  saw  the  de- 
ceased on  the  track  to  give  the  usual  warning  signals,  at  such 
a  distance  as  that  if  they  should  not  be  heeded  there  would  re- 
main time,  considering  the  speed  at  which  the  train  was  going, 
to  stop  it  before  striking  the  deceased.  If  accordingly  you  find 
that  after  discovering  that  the  deceased  did  not  heed  the  signals 
given  the  defendant  Frost  was  not  able  with  the  means  at  his 
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command  to  stop  the  train  in  time  to  avoid  the  casualty,  you 
will  consider  whether  he  ought  not  in  the  exercise  of  reasonable 
care  to  have  given  the  signals  earlier,  and  if  he  ought  to  have 
done  so,  and  had  he  done  so,  he  would  have  been  able  to  make 
a  timely' stop,  the  defense  of  contributory  negligence  is  not 
available  to  defendants,  and  your  verdict  should  be  returned 
accordingly.'* 

Instruction  No.  7  was  objected  to  by  the  defendants  on   the 
gound  that  it  submitted  to  the  jury  '*an  alleged  duty  in  the  re- 
spect that  the  engineer  or  defendant  should  have  discovered  the 
peril  of  the  position  of  deceased  without  regard  to  actual  dis- 
covery, whereas  the  doctrine  of  last  clear  chance  only  begins 
upon  the  actual  discovery  of  the  perilous  position  of  deceased." 
No.  8  was  objected  to  for  the  same  reason,  and  for  the  additional 
reason  that  "it  ignores  the  doctrine  of  preponderance  of  the  evi- 
dence and  permits  the  jury  to  make  findings  from  this  source.'' 
No.  10  was  objected  to  "for  the  reason  that  it  deals  peculiarly 
with  the  question  of  primary  negligence  in  not  sounding  and 
signaling,  and  in  not  sooner  discovering  the  deceased,  and  also 
because  it  ignores  the  doctrine  of  contributory  negligence,  and 
also  because  it  permits  the  jury  to  make  their  findings  from 
any  source.     Also,  because  it  would  wipe  out  any  possible  de- 
fense under  the  doctrine  of  the  last  clear  chance,  by  demanding 
an  action  of  the  engineer  that  would  have  been  impossible  con- 
fessedly under  the  instructions  upon  the  conditions  assumed." 

The  court  modified  the  following  instruction  tendered  by  the 
defendants:  "This  doctrine  of  the  last  clear  chance  may  be 
stated  as  follows :  The  general  rule  that  where  one,  who  through 
his  own  fault  puts  himself  in  a  place  of  danger  on  a  railroad 
track,  is  precluded  from  recovering  damages  for  his  resultant 
injury  or  death,  is  subject  to  the  qualifications  that  where  the 
engineer  has  discovered  the  peril  of  the  deceased  or  Jiis  posi- 
tion, and  it  is  apparent  that  he  cannot  escape,  or  he,  for  any 
reason,  does  not  make  an  effort  to  do  so,  it  becomes  the  duty 
of  the  engineer  to  use  all  means  in  his  power  to  avoid  injuring 
the  person,"  by  inserting,  after  the  word  "has"  the  following: 
"or  by  the  exercise  of  ordinary  care  should  have  discovered." 

The  court  refused  to  give  the  following  instruction  offered 
by  the  defendants:  "No.  8.  I  instruct  you  that  in  considering 
whether  engineer  Frost  acted  with  wanton  and  reckless  negli- 
gence after  discovering  the  peril  of  the  deceased,  in  not  avoiding 
striking  him,  you  must  take  the  situation  and  condition  then  ex- 
isting, just  as  it  was,  not  as  you  think  ought  to  have  been.  In 
other  words,  in  the  matter  of  speed,  you  cannot  say  that  en- 
gineer Frost  wantonly  and  recklessly  ran  down  the  deceased 
because  you  may  be  of  opinion  that  if  his  train  had  been  run  at 
a  different  and  lesser  speed,  whether  within  the  ordinance  re- 
quirements or  otherwise,  it  would  have  been  possible  to  have 
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avoided  striking  him.    This  would  be  holding  the  defendant  re- 
sponsible for  a  previous  act  of  negligence  in  the  matter  of  speed ; 
but  the  essential  feature  of  the  doctrine  of  last  clear  chance  is 
that  the  conduct  of  the  person  whose  action  is  the  subject  of  in- 
quiry must  be  tested  by  what  he  might  have  done  under  the  con- 
ditions, as  to    speed  and    otherwise,  as    they  actually    then    ex- 
isted.   So  that  your  inquiry  will  be,  with  the  speed  of  the  train 
as  it  was,  could  engineer  Frost,  after  discovering  the  peril  of 
the  deceased,  and  that  deceased  was  unaware  of  his  danger,  and 
did  not  intend  to  withdraw  to  a  place  of  safety,  with  such  appli- 
ances as  he  then  had,  in  the  condition  in  which  they  were,  have- 
stopped  the  train  in  time  to  have  avoided  striking  the  deceased, 
and  was  his  failure  to  do  so,  if  you  find  there  was  such  a  failure, 
the  result  of  recklessness  and  wanton  indifference  to  human  life, 
or  merely  the  result  of  the  exercise  of  bad  judgment  under  the 
conditions  then  existing?" 

It  is  contended  that  Neary  was  not  entitled  to  have  an  active 
lookout  kept  for  his  presence  upon  the  tracks,  because  he  is  to  be 
regarded  as  a  bare  licensee  (citing  Egan  v.  Montana  Central  Ry. 
Co.,  24  Mont.  569,  63  Pac.  831).  It  is  alleged  in  the  complaint 
that  the  employees  of  the  Chicago,  Burlington  &  Quincy  Rail- 
way Company  used  the  tracks  and  switches  of  the  Northern 
Pacific  Railway  Company  in  making  up  trains  and  in  operating 
the  same,  by  permission  of,  and  agreement  with,  the  defendant 
company,  and  that  the  company  and  its  employees  had  full 
knowledge  and  notice  of  this  fact.  Defendants  maintain  that 
there  is  no  proof  of  this  allegation.  To  this  we  cannot  agree. 
There  is  testimony  in  the  record  to  show  that  for  eight  or  more 
months  prior  to  the  death  of  Neary,  Chicago,  Burlington  & 
Quincy  trains  had  been  running  into  the  Billings  yards  of  the 
Northern  Pacific;  that  these  trains  would  "go  any  place  in  the 
yards  west  of  the  depot  f '  Chicago,  Burlington  &  Quincy  trains 
and  crews  used  the  Northern  Pacific  tracks  as  far  as  Huntley, 
about  12  or  14  miles  east ;  they  would  use  any  of  the  yard  tracks 
that  happened  to  be  open,  always,  however,  using  tracks  to  the 
nght  (north)  of  the  main  track,  taking  "as  much  room"  as  they 
needed  to  make  up  the  trains ;  the  yard  switch  crew  would  break 
up  Chicago,  Burlington  &  Quincy  trains,  and,  in  making  up  such 
trains,  anv  track  was  used  which  happened  to  be  clear  in  run- 
ning into  the  yards  these  crews  were  directed  by  the  yardmaster 
where  to  go ;  train  No.  6,  through  the  operation  of  which  Neary 
was  killed,  ran  out  of  Billings  east,  as  Chicago,  Burlington  & 
Ouincy  No.  42,  on  a  regular  schedule;  Chicago,  BurHngton  & 
Quinc>'  conductors,  including  Neary,  were  furnished  with  a  copy 
of  that  schedule  or  time  card ;  Northern  Pacific  cars  ran  over  the 
Chicago,  Burlington  &  Quincy  to  Kansas  City  as  a  part  of  the 
Chicago,  Burlington  &  Quincy  trains;  the  Chicago,  Burlington 
&  Quincy  train  crews  used  the  Northern  Pacific  book  of  rules 
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while  on  the  Northern  Pacific  tracks;  Chicago,  Burlington  & 
yuincy  employees  were  obliged  to  pass  an  examination  on  the 
Northern  Pacific  book  of  rules;  Northern  Pacific  car  inspectors 
inspected  Burlington  freight  train  in  the  Northern  Pacific  yards. 
We  think  this  testimony  furnishes  ample  indirect  evidence  to 
substantiate  the  allegations  of  the  complaint.  If  we  are  correct 
in  this,  the  case  probably  falls  within  the  rule  laid  down  in  Riley 
V.  Northern  Pacific  Ry.  Co.,  36  Mont.  545,  93  Pac.  948.  The 
writer  of  this  opinion  is  not  in  sympathy  with  the  rule  laid  down 
in  the  Egan  Case,  supra,  as  applied  to  the  facts  in  that  case. 
Hut  let  us  proceed  to  a  consideration  of  the  instructions  in  the 
light  of  the  facts  of  this  particular  case. 

With  regard  to  instruction  No.  7  it  may  be  said  that  it  is  al- 
most a  literal  copy  of  the  language  used  by  this  court  in  deciding 
the  former  appeal,  and  is,  therefore,  right  or  wrong,  the  law  of 
the  case.     But,  it  is  argued,  the  court  was  merely  announcing  a 
general  doctrine,  and  is  not  therefore  foreclosed  of  the  oppor- 
tunity of  now  deciding  that,   in  this  particular  case,  the  trial 
court  was  in  error  in  supplementing  the  rule  of  the  last  clear 
chance,  with  the  so-called  "discovery  doctrine."  It  is  contended 
that  the  question  is  still  an  open  one  in  this  jurisdiction,  and 
that  the  logical  rule,  and  the  one  sustained  by  the  great  weight 
of  authority,  is  that  the  doctrine  of  the  last  clear  chance  of 
averting  the  accident,  in  a  case  like  the  one  under  consideration, 
should  be  limited  to  the  possibility  of  so  doing  after  actual  dis- 
covery,  as  distinguished   from  possibiHty  of   discovery.     If   in 
this  statement  the  learned  counsel   for  the  appellants  refer  to 
the  actual  discovery  of  the  presence  of  the  person  who  is  killed 
or  injured,  and  that  in  a  place  where  no  duty  rested  upon  the 
defendants  to  look  out  for  him,  the  question  must  still  remain 
an  open  one,  because  it  is  not  represented  by  this  record.  Each 
of  the  instructions  criticised  refers  to  the  possibility  of  discov- 
ering, by  the  exercise  of  reasonable  care,  the  peril  of  the  de- 
ceased, not  alone  his  presence  upon  the  track.     His  presence 
was  discovered  when  the  engine  was  900  feet  away.     Instruc- 
tion No.  8.  wherein  the  court  applied  the  abstract  principles  laid 
down  in  No.  7,  to  the  facts  of  this  particular  case,  is  distinctly 
predicated  upon  an  initial  finding  by  the  jury  that  Frost  saw  the 
deceased  upon  the  track,  and  also  saw  that  he  was  not  making 
any  effort  to  leave  it  after  being  warned.    Frost  himself  testified 
that  when  he  crossed  the  western  line  of  the  Billings  yards,  he 
was  going  at  the  rate  of  from  45  to  50  miles  per  hour.     Some 
time  after  entering  the  yards,  and  about  1,900  feet  west  of  where 
Neary  was  struck,  he  made  a  service  application  of  air  of  about 
5  pounds  pressure.     There  is  a  public  road  crossing  7,040  feet 
west  of  the  depot.    At  this  point  Frost  sounded  the  usual  cross- 
ing whistle.     He  said:     "This    [service]    application  was   con- 
tinued just  after  giving  the  first  road-crossing  whistle,  when  I 
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was  giving  the  second  whistle  for  the  man  to  get  off  the  track, 
and  repeated  the  whistle  to  find  out  whether  he  heeded  the 
whistle  or  not,  or  heard  the  whistle.  Had  traveled  with  this 
five  pounds  application  possibly  a  thousand  feet  and  got  within 
900  feet  of  where  he  was,  I  should  judge.  Just  about  saw  him 
for  the  first  time  when  I  got  within  900  feet  of  him.  I  then  g^ve 
two  long  and  two  short  blasts  or  whistles,  applied  the  air  at  the 
same  time,  the  full  service  application  of  about  15  pounds.  There 
hadn't  been  any  releasing  at  all  of  the  5-pound  application.  The 
full  application  continued  until  I  saw  the  man  leave  the  track 
from  within  the  rails  and  walk  to  the  right.  I  then  made  a  full- 
service  release.  In  going  this  distance  of  a  thousand  feet  with 
the  5-pound  application,  the  speed  was  reduced  10  or  12  miles 
an  hour,  say  about  32  or  33  miles  an  hour.  I  was  within  400 
feet  of  him  when  I  made  the  lease  of  the  air.  Then  ran  with- 
out any  application  of  the  air  at  all,  before  I  applied  the  emer- 
gency, possibly  175  feet.  I  released  the  air  because  I  saw  him 
step  outside  the  track.  I  was  not  in  doubt  from  his  movements 
as  to  whether  he  had  heard  me  at  all  or  not.  I  supposed  he 
would  get  out  of  the  way  or  was  out  of  the  way.  From  what 
I  could  see  I  thought  he  was  at  least  three  or  four  feet  from  the 
outside  of  the  track.  I  had  noticed  he  was  taking  check  of  his 
train.  Afterwards  he  stepped  a  little  to  the  left..  He  was  walk- 
ing at  the  time.  Didn't  appear  to  stop  any  more  than  to  take 
a  number  and  go  on.  I  saw  him  up  to  the  time  I  struck  him. 
He  was  outside  of  the  rail  when  I  struck  him.  I  ran,  after  ap- 
ph*ing  the  emergency,  I  should  judge  225  feet,  before  I  struck  him. 
At  the  time  I  struck  him  was  running  about  25  miles  an  hour. 
At  the  coroner's  inquest  I  testified :  *When  I  first  saw  the  man 
he  was  walking  to  the  middle  of  the  track,  and  just  before  I  hit 
him,  he  stepped  off  to  the  right  toward  the  outside  of  the  track, 
and  I  looked  for  him  to  go  off  the  track  and  as  I  approached 
"carer,  I  caw  that  he  just  stepped  that  way  simply  because  it 
^ppened  to  be  that  way.'  " 

J-  H.  Manley,  a  witness  to  the  accident,  testified :  "I  should 
judge  the  train  ran  about  150  yards  beyond  where  the  man  was 
struck.  He  was  standing  just  about  on  to  the  right— over  the 
5outh  rail/' 

C.  C.  Bever,  a  passenger  on  the  train,  testified  that  he  felt  no 
sudden  jar  in  the  stopping  of  the  train. 

There  was  testimony  to  show  that  a  passenger  train  going  at 
^ne  rate  of  25  or  30  miles  per  hour  could,  with  an  emergency 
application  of  air,  be  stopped  in  from  250  to  300  feet,  and  going 
^^_the  rate  of  6  miles  per  hour,  it  could  be  stopped  in  from  2  to 
1^5  feet.  There  was  also  testimony  to  show  that  the  jar  caused 
°y  an  emergency  stop  would  be  felt  by  the  passengers  in  the 
train. 

San-ell,  the  fireman,  testified :     ''Frost  released  the  air  after 
38RRR-8 
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Neary  had  stepped  to  the  outside  of  the  rails.  After  hearing 
this  whistle  or  after  making  this  whistle,  and  then  as  he  saw  he 
didn't  get  in  the  clear — he  whistled  a  succession  of  short  whistles 
and  held  his  engine  in  the  emergency/' 

Gintz,  one  of  the  brakemen  on  Xeary 's  train,  testified  that  he 
was  in  the  caboose  when  Xo.  6  passed;  when  the  engine  passed, 
the  whistle  was  sounded  in  an  unusual  way — like  a  roar  going 
by.  The  caboose  was  about  600  feet  west  of  where  X'^eary  was 
struck.  There  were  nine  cars  in  the  passenger  train.  The  body 
lay  opposite  one  of  the  Pullman  sleepers  which  was  either  tiie 
eighth  or  ninth  car  from  the  engine.  The  length  of  these  cars 
and  the  engine  was  such  that  the  engine  must  have  passed  the 
spot  where  deceased  was  struck,  at  least  150  yards  before  it 
was  brought  to  a  standstill. 

Defendants'  witnesses  testified  that  Xeary  paid  no  attention 
to  the  approach  of  Xo.  6.  He  would  take  check  of  a  car  and 
then  pass  along  to  the  next,  walking  between  the  rails  of  the 
main  line  in  an  irregular  manner,  apparently  absorbed  in  this 
work.  One  of  the  car  repairers  in  the  yard  noticed  the  effect  oi 
the  application  of  the  emergency  brake  by  Frost.  The  alarm 
whistle  sounded  by  the  engineer  was  heard  and  recognized  as 
such  by  citizens  a  block  or  more  from  the  railway  yard.  Frost 
also  testified  at  the  coroner's  inquest:  **From  the  time  I  first 
saw  the  man  I  would  not  dynamite  the  train  the  first  time  I  saw 
him.  You  would  think  to  whistle,  giving  alarm  signals  he  would 
get  oflF  the  track,  and  if  you  dynamite  the  train  every  time  you 
saw  any  one.  on  the  track  or  everything  you  saw  on  the  road, 
you  would  be  pretty  slow  on  the  trip/' 

In  view  of  all  of  this  testimony,  the  jury  might  have  been  jus- 
tified in  finding  that  Frost  used  ordinary  care  to  determine 
whether  or  not  Xeary  was  in  peril,  and  that  he  employed  every 
reasonable  eflFort  to  stop  after  he  discovered  his  perilous  situa- 
tion. He  says  he  apparently  heeded  the  signals  by  stepping  off 
to  the  south,  but  did  not  go  far  enough  to  become  **in  the  clear.'' 
As  was  said  in  the  former  opinion  in  this  case,  no  duty  rests  upon 
an  engineer  to  stop  his  train  whenever  he  sees  a  person  upon  the 
track,  regardless  of  the  distance  away  at  which  such  person  may 
be.  He  has  the  right  to  presume  in  the  first  instance  that  such 
person  will  heed  the  usual  warning  signals  and  take  a  place  of 
safety.  But  whether,  in  view  of  all  the  facts  and  circumstances 
disclosed  by  the  evidence,  Frost  was  justified  in  acting  upon  this 
presumption  to  the  extent  that  he  did,  was  essentially  a  question 
of  fact  for  the  jury;  and  those  instructions  which  imposed  upon 
him  the  duty  of  using  reasonable  care  to  discover  Neary 's  peril 
were,  we  think,  in  the  circumstances  of  this  case,  appropriate  and 
proper.  Frost  saw  the  necessity  of  sounding  alarm  signals 
when  he  was  600  feet  from  the  place  of  collision,  and  although 
he  could  have  stopped  his  train  in  a  distance  of  300  feet,  he  in 
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fact  ran  over  450  feet  after  the  moment  when,  according  to  his 
testimony,  he  made  the  emergency  application  of  his  breaking 
apparatus. 

The  Supreme  Court  of  Colorado,  in  Nichols  z\  Chicago,  B.  & 
Q.  R.  Co.,  44  Colo-  501,  515,  98  Pac.  808,  814,  said:  "Ordi- 
narily, an  engineer  may  presume  that  one  approaching  a  public 
crossing  over  which  a  train  is  about  to  pass  is  aware  of  the  ap- 
proaching train,  or  will  not  place  himself  in  a  position  of  immi- 
nent peril ;  but  he  is  not  justified  in  relying  upon  this  presumption 
if  the  circumstances  are  such  that,  as  a  reasonably  prudent  per- 
^n,  it  should  occur  to  him  that  the  pedestrian  is  not  aware  that 
a  train  is  approaching  the  crossing  over  which  he  is  about  to 
pass.  An  engineer  guilty  of  negligence  cannot  blindly  assume 
that  a  traveler  approaching  a  crossing  will  not  be.  Ordinary 
care  on  the  part  of  an  engineer  requires  vigilance  to  guard  against 
a  dangerous  situation  reasonably  to  be  apprehended  as  well  as 
one  actually  imminent."  The  jury  would  have  been  justified,  we 
think,  in  concluding  that  Neary's  absorption  in  his  duties  and 
his  total  failure  to  heed  the  approach  of  the  train,  with  all  dan- 
ger signals  sounding,  was  so  apparent  as  to  throw  discredit  upon 
the  engineer's  story  of  his  own  situation  and  actions  at  the  time, 
and  to  lead  to  the  conclusion  that  he  exercised  no  care  at  all 
until  a  moment  when  no  effort  on  his  part  could  avert  the  ac- 
cident. 

Again,  it  is  urged  that  because  the  complaint  alleges  that  the 
engineer  saw  Neary  when  the  train  entered  the  yards  and  was 
aware  that  he  was  unconscious  of  its  approach  and  knew  of  the 
danger  he  was  in  "a  long  distance  before  reaching  him,"  a  theory 
of  the  case  was  thus  developed  by  the  pleader  which  could  not 
thereafter  be  departed  from  by  claiming  at  the  trial  that,  in  the 
exercise  of  reasonable  care,  the  perilous  position  of  the  de- 
ceased should  have  been  discovered.  Considering  Frost's  testi- 
mony as  to  how  the  situation  presented  itself  to  him,  and  all  the 
other  facts  and  circumstances  in  the  case,  we  think  the  variance, 
jf  any,  between  the  allegations  of  the  complaint  and  the  theory 
^pon  which  recovery  was  eventually  sought,  was  immaterial. 

''^-  Regarding  those  instructions  wherein  the  jury  were  told 
that  they  might  take  into  consideration  the  fact  that  the  train 
^as  running  at  a  rate  of  speed  in  excess  of  that  prescribed  by 
the  city  ordinance.  It  is  contended  that  this  excess  speed  was 
prior  or  primary  negligence  on  the  part  of  the  defendants,  which 
^vas  offset  or  nullified  by  Neary's  contributory  negligence,  and  as 
5^e  same  speed  was  maintained  up  to  the  time  of  the  collision, 
't  was  not  an  element  to  be  considered  by  the  jury  in  arriving 
^t  a  verdict.  There  is  no  question  under  the  testimony,  that 
tlie  usual  signals  of  the  approach  of  the  train  were  given  by 
thistle.  Whether  the  bell  was  ringing  may  be  a  matter  of  doubt, 
•^t,  if  it  had  been,  it  would  probably  have  added  nothing  to  the 
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vociferous  whistle  alarm.     The  primary  negligence  of  the   de- 
fendants must  have  been  in  the  excessive  rate  of  speed ;  other- 
wise the  negligence  of  Neary  would  not  have  been  contributory. 
That    it  was    contributory  is    settled  by   the  law    of  the    case. 
Three  times,  in  the  former  opinion,  this  court  spoke  of  the  ex- 
cessive speed  of  the  train.     The  last  reference  is  as  follows: 
"We  do  wish  to  be  understood,  however,  as  holding  that  the  de- 
fendants were  guilty  of  gross  negligence  in  running  the   train 
as  they  did,  in  violation  of  the  ordinance;  and  that,  taking  into 
consideration  this  fact,  together  with  the  other  facts  admitted 
to  be  established  by  the  evidence,  it  was  not  the  province  of  the 
court  to  determine  as  a  matter  of  law  whether  the  defendants 
by  the  exercise  of  reasonable  care  could  have  stopped   it   and 
saved  the  deceased's  life.     This  phase  of  the  case  should  have 
been  submitted  to  the  jury  under  proper  instructions.'*     We  do 
not  see  how  the  trial  court,  in  the  light  of  this  language,  could 
have  refused  to  submit  the  matter  for  the  jury's  consideration, 
upon  proper  request  being  made.     The  direction  therein    con- 
tained established  the  law  of  the  case.     But  we  are  not  content 
to  rest  our  conclusion  upon  this  consideration  alone.     It  is  im- 
possible to  disabuse  one's  mind  of  the  idea  that  the  excessive 
rate  of  speed  at  which  the  train  was  being  propelled,  after  the 
engineer   decided  that  extraordinary  danger  signals  were    nec- 
essary, was  a  proximate  cause,  if  not  the  proximate  cause,  of 
his  failure  to  avoid  killing  the  deceased.     To  hold  him  excused 
for  running  at  this  high  and  dangerous  rate  of  speed,  after  he 
discovered  that  Neary  had  placed  himself  in  the  most  exposed 
position  which  could  be  selected,  on  account  of  the  fact  that  he 
was  violating  the  city  ordinance  and  the  rules  of  the  company 
before  he  discovered  the  situation  of  the  deceased,  would  seem 
like  allowing  him  to  take  advantage  of  his  own  wrong.     Ac- 
cording to  some  of  the  witnesses,  if  the  engineer  had  been  ob- 
serving the  ordinance  he  could  have  stopped  instantly.     They 
all  agree  that  he  could  have  stopped  within  a  few  feet.     Wc 
know  that  the  momentum  of  the  train  and  the  force  of  the  im- 
pact  against   Neary's   body    would,    under   such    circumstances, 
have  been  comparatively  insignificant.     Probably  he  would  have 
been  but  slightly  injured,  if  injured  at  all,  had  the  train  been 
under  full  control  as  prescribed  by  the  rules  of  the  defendant 
company. 

Counsel  for  appellants  have  called  the  case  of  Sullivan  v.  ^^ 
P.  Ry.  Co.,  117  Mo.  214,  23  S.  W.  149,  to  our  attention  on  this 
point.  In  that  case  the  jury  were  instructed  as  follows:  "And 
in  this  regard  the  court  further  instructs  you  that  although  you 
believe  from  the  evidence  that  Ellen  Sullivan  was  guilty  of  neg- 
ligence in  stepping  upon  the  track,  and  although  you  may  be- 
lieve from  the  evidence  that  the  servants,  agents,  and  employees 
of  defendant  in  charge  of  said  train,  after  seeing  her  on  the 
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track,  and  discovering  the  danger  of  her  position,  if  it  was  dan- 
gerous, could  not  have  avoided  injuring  her  by  the  use  of  or- 
dinary care;  yet  if  you  further  find  and  believe  from  the  evi- 
dence that  their  inability  to  avoid  such  injury  after  discovering 
her  condition  was  caused  by  their  running  at  an  illegal  rate  of 
speed,  and  if  they  had  then  and  there  been  running  at  a  legal 
rate  of  speed  they  could  have  avoided  injuring  her,  by  the  use 
of  ordinary  care,  then  such  negligence  of  said  Ellen  Sullivan  is 
no  defense  to  this  action."  The  Supreme  Court  of  Missouri 
said:  "The  first  time  the  doctrine  contained  in  this  quaKfying 
clause  came  before  this  court  in  such  a  tangible  shape  as  to  war- 
rant a  ruling  upon  it  was  in  the  case  of  Guenther  v.  Railway  Co., 
95  Mo.  286,  8  S.  W.  371,  in  which  it  was  disapproved.  The 
next  was  in  Kellny  v.  Railway  Co.,  101  Mo.  67,  13  S.  W.  806 
[8  L.  R.  A.  783],  and  the  last  in  Dlauhi  v.  Railway  Co.,  105 
Mo.  645,  16  S.  W.  281,  in  both  of  which  it  was  also  disapproved. 
The  reasoning  in  these  cases  shows  that  to  adopt  it  would  be,  in 
this  class  of  cass,  to  practically  abrogate  the  doctrine  of  contrib- 
mory  negligence;  for,  while  the  principle  which  lay  at  the  root 
of  the  accepted  doctrine  was  that,  although  the  plaintiff  was 
guilty  of  negligence,  contributing  with  that  of  the  defendant  to 
the  producticffi  of  the  injury,  yet  if  the  defendant  could,  by  the 
exercise  of  due  care,  after  the  situation  became  or  might  have 
become  apparent  to  him,  have  prevented  the  injury,  he  was  held 
responsible.  The  principle  of  this  new  doctrine  is  that  he  is 
to  be  responsible,  whether  he  could  have  prevented  the  injury  or 
not,  after  the  situation  became  or  might  have  become  apparent 
to  him.  In  applying  this  new  doctrine  to  the  acts  of  negligence, 
provided  they  further  found  facts  in  this  case,  the  jury  may  well 
^ve  concluded  from  this  instruction  that,  although  they  might 
find  that  the  deceased  was  guilty  of  gross  negligence  in  entering 
upon  the  track  in  front  of  the  approaching  train,  yet,  if  they 
further  found  that  if  the  train  was  being  run  at  a  greater  rate 
of  speed  than  six  miles  an  hour,  they  ought  to  find  for  the  plain- 
tiff, though  the  death  of  his  mother  was  the  result  of  these  two 
concurring  acts  of  negligence,  provided  they  further  found  the 
iact  to  be  that  she  went  upon  the  track  at  any  distance  from  the 
train  within  which  it  could  have  been  stopped  before  it  struck 
^5^,  if  the  train  had  been  going  at  no  greater  rate  of  speed  than 
SIX  miles  an  hour.  Thus,  the  power  to  prevent  the  injury  is 
practically  eliminated  by  the  instruction  from  the  law  of  con- 
tributory negligence  as  a  basis  of  recovery;  and  the  right  to  re- 
cover is  predicated  upon  concurrent  negligence  of  both  parties, 
^d  the  finding  of  a  fact  tending  only  to  prove  that  the  deceased 
^as  not  negligent.  It  is  to  be  regretted  that  in  so  close  a  case  as 
*^s,  otherwise  so  well  tried,  an  error  such  as  this  should  have 
^  committed ;  but  the  error  being  of  such  character  as  that  it 
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may  have  affected  the  result,  the  judgment  must  be   reversed, 
and  the  cause  remanded  for  a  new  trial." 

At  first  impression  the  rule  laid  down  in  the  foregoing  opin- 
ion appears  to  be  logical:  after  mature  consideration   we   have 
arrived  at  the  conclusion  that  it  is  not  founded  upon  correct  rea- 
soning; and  it  is  certainly  not  a  humane  rule.     Several   of  the 
judges  dissented  vigorously  from  the  conclusion  reached   in  the 
Sullivan  Case  on  the  question  we  are  considering.    The  contribu- 
tory negligence  of  a  plaintiff  or  deceased  person  which  will  op- 
erate to  defeat  a  recovery  must  be  such  as  directly  contributes 
to  the  injury  at  the  time  it  is  inflicted;  his  negligence  must  be  a 
proximate  cause  of  his  injury.     Running  a  train  in  a  city  in  ex- 
cess of  the  rate  of  speed  fixed  by  ordinance  is  negligence  per  se ; 
and  if  this  lapse  of  duty  directly  contributes  to  an  injury,  the 
person  responsible  therefor  is  liable  in  damages.     Monson  z'.  La 
France  Copper  Co.,  39  Mont.  50,  101   Pac.  243:  Osterholm  z\ 
Boston  &  Mont.  C.  C.  &  S   Min.  Co.,  40  Mont.  508,  107  Pac.  499, 
505.    How,  then,  can  it  be  said  that  the  excessive  rate  of  speed 
after   Neary's  peril  was  discovered,  was  but  a  continuance  of 
that  primary  negligence  which  obtained  before  such  discovery? 
It  existed  as  an  active  agency  up  to  the  very  moment  of  collision 
and  may  be  said  to  have  been  a  new^  and  different  act  of  negli- 
gence.    It  contributed  directly  to  his  death.     Indeed,  had  it  not 
been   for  the   fact   that  the  ordinance  was  being  violated,   the 
death  of    Neary,    viewing  the    attendant    circumstances     from 
Frost's  standpoint,  could  have  been  avoided,  in  all  probability. 
If  the  excessive  rate  of  speed  before  discovery  constitutes  neg- 
ligence per  se,  and  circumstances  intervene,  to  wit,  discovery  of 
position  or  peril,  which  make  it  incumbent  upon  an  engineer  to 
use  every  reasonable  effort  to  avoid  striking  a  man  upon  the 
track,  and  he  is  unable  to  stop  solely  on  account  of  the  excess- 
ive speed  which  was  maintained,  not  only  before,  but  after  dis- 
covery, we  are  satisfied  that  the  fact  that  the  ordinance  was  be- 
ing violated  is  per  se  evidence  of  negligence,  after  discovery,  as 
well  as  at  any  other  time  to  which  inquiry  may  properly  be  di- 
rected ;  and  that  the  only  defense  under  the  circumstances,  as- 
suming the  excessive  and  illegal  rate  of  speed  to  be  admitted  or 
proven,  is  that  such  violation  of  the  ordinance  was  not  the  proxi- 
mate cause  of  the  accident.    In  this  case.  Neary's  negligence  con- 
tributory to  the  primary  fault  of  Frost  was  not  the  proximate 
cause  of  his  death.     It  was  a  mere  condition  existing  prior  to 
the  accident.    The  proximate  cause  was  the  fact  that  Frost  was 
unable  to  stop  his  train  because  of  the  further  fact  that  he  was 
violating  the  city  ordinance  and  the  rules  of  the  company  after 
Neary's     peril     was     discovered      by     him.        We     have     no 
hesitancy  in    saying    that    if    a     railway    engineer    approaches 
the  yards  of  his  company  at  Billings,  or  any  other  city  where  a 
similar  ordinance  is  in  force,  at  a  rate  of  speed  exceeding  six 
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miles  per  hour  an<i  observes  a  person  in  the  yards  upon  the  track 
over  which  he  is  about  to  pass,  the  duty  of  reducing  his  speed 
to  the  ordinance  limit  arises  instantly  upon  entering  the  city 
limits,  and  that  the  engineer,  under  such  circumstances,  may  not 
rely  upon  the  usual  presumption  that  the  person  will,  upon  signal, 
assume  a  place  of  safety. 

6.  It  is  contended  that  the  verdict  is  so  large  that,  in  view  of 
the  evidence,  it  evidences  passion  and  prejudice  in  the  minds  of 
the  jury  and  a  new  trial  should  have  been  granted  for  that  rea- 
son. The  verdict  is  very  large.  However,  there  is  substantial 
evidence  to  warrant  it.  W.  P.  Matheson,  a  life  insurance  agent, 
testified  that  according  to  standard  mortality  tables,  Xeary 's  ex- 
pectancv  of  life  was  about  29  years,  and  that  an  annuity  of  $100 

•  •*  ^ 

per  year,  payable  annually,  would  have  cost  him  about  $1,800; 
that  the  insurance  companies,  or  compilers  of  the  annuity  tables, 
base  their  calculations  on  the  earning  power  of  money  at  3  per. 
cent,  per  annum.  He  also  said:  **I  know  of  farm  loan  mort- 
gages being  made  in  this  neighborhood  at  rates  of  interest  of  7 
to  10  per  cent.,  an  average  of  8  per  cent.,  without  taxes  to  non- 
residents. I  have  never  known  of  any  loss  around  here  on  such 
security.  The  charge  made  for  annuities  is  large  enough  to 
pay  the  proportionate  share  of  running  expenses  and  the  profit 
oi  the  company.  The  only  advantage  of  an  annuity  over  an  in- 
vestment in  farm  loans  would  be  the  increased  security."  Mrs. 
Xear\-  testified  that  her  husband's  wages  averaged  $150  per 
montfi  the  year  around.  The  amount  of  his  personal  expenses 
floes  not  appear,  but  we  may  adopt  the  suggestion  of  counsel  for 
both  sides,  that  $50  per  month  would  be  a  fair  allowance. 

The  court  instructed  the  jury  that  in  considering  the  annuity 
tables,  in  determining  the  amount  of  damages  to  be  awarded,  they 
should  take  into  consideration  the  maximum  safe  earning  power 
of  money  in  the  community.  They  may  have  determined  this 
to  be  3  per  cent.  Under  the  evidence  they  were  warranted  in  so 
^Jng.  At  this  rate  an  annuity  yielding  $1,200  per  annum 
costS21,600,  or  $3,400  less  than  the 'amount  of  the  verdict.  The 
testimony  shows  that  Xeary  was  an  excellent  husband  and 
father,  a  man  of  some  education,  given  to  reading  and  study,  and 
capable  of  instructing  his  children.  He  spent  his  evenings  at 
We,  was  strong,  healthy,  industrious,  and  of  a  happy  and  agree- 
able disposition.  We  cannot  say  that  $3,400,  or  twice  that 
^"wunt,  would  be  an  excessive  allowance  for  loss  of  his  society, 
^companionship,  care,  and  protection.  In  the  nature  of  things, 
jurors  must  be  left  to  judge  such  matters  for  themselves.  We 
^^at  that  this  verdict  is  very  large — ^larger  perhaps  than  any 
^'frdict  which  has  ever  been  rendered  in  the  courts  of  this  state 
^^der  similar  circumstances ;  but  in  so  far  as  it  comprehends  loss 
of  that  portion  of  earnings  which  would  probably  have  be«i  con- 
tributed to  the  support   and  maintenance  of  the  plaintitts,  the 
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great  part  of  it  is  capable  of  being  arrived  at  by  mathematical 
calculation  under  the  testimony. 

No  argument  is  advanced  in  criticism  of  the  instructions. 
This  court  in  Yergy  v.  Helena  L.  &  Ry.  Co.,  39  Mont.  213,  242, 
102  Pac.  310,  320,  said:  "The  elements  of  passion  and  prejudice 
will  not  be  presumed  to  have  influenced  the  minds  of  jurors  who 
return  a  verdict,  based  on  competent  testimony,  in  accordance 
with  instructions,  and  easily  to  be  arrived  at  by  mathematical 
calculation."  The  fact  that  the  jury  selected  as  the  basis  of 
their  verdict  the  evidence  which  would  result  in  a  large  award 
of  damages  cannot  be  said  to  evince  passion  or  prejudice  on 
their  part.  Their  power  of  judging  of  the  effect  of  evidence 
necessarily  involved  a  right  to  act  upon  any  competent  evidence. 

7.    Appellants  objected  to  certain  items  of  costs  and  disburse- 
ments for  mileage  and  per  diem  included  in  respondents'  memo- 
randum of  cost  as  filed  in  the  district  court,  and  moved  to  re- 
tax  the  same.    We  will  take  the  case  of  the  witness  Gintz  as  a 
sample  of  the  items  to  which  objections  were  filed.    The  memo- 
randum reads :    *X.   Gintz,  from  state  line  and  return,  first  and 
second  trials,  460  miles,  $46.00.''     The  ground  of  objection  is 
thus  stated  in  the  brief:    **The  chief  point  of  our  objection  is 
that,  as  the  statutes  (sections  3182  and  7169,  Rev.  Codes)  con- 
template that  a  witness  shall  be  allowed  the  mileage  necessarily 
traveled  by  the  shortest  traveled  route  in  coming  from  the  place 
of  his  residence  to  the  place  of  trial,  and  returning  from  the 
place  of  trial  to  his  residence,  it  is  necessary,  when  such  mileage 
is  claimed,  that  the  cost  memorandum  should  advise  the  party 
against  whom  it  is  sought  to  charge  the  mileage,  as  to  where  the 
place  of  residence  of  the  witness  is,  to  the  end  that  it  may  be 
determined  therefrom  whether  that  is  in  fact  his  residence,  and 
whether  the  mileage  claimed  is  actually  the  mileage  by  the  short- 
est traveled  route  between  the  two  places ;  and  the  memorandum 
should  further  state  that  this  number  of  miles  was  necessarily 
traveled."     The  cases  of  Cole  v.  Ducheneau,   13  Utah,  42,  44 
Pac.  92,  Garr  v,  Cranney,  25  Utah,  193,  70  Pac.  853,  and  Merri- 
man  v,  Bowen,  35  Minn.  297,  28  N.  W.  921,  are  cited  to  support 
the  argument.     To  relieve  the  controversy  of  the  question  of 
indefiniteness  as  to  dates  of  attendance  of  witnesses  and  mileage 
necessarily   traveled,   an   amended  memorandum  was  prepared, 
accompanied  by  a  motion  for  leave  to  file  the  same.     Service  of 
the  amended  memorandum  and  of  the  motion  for  leave  to  file 
was  made  upon  the  appellants.    The  court  refused  to  allow  the 
amended  memorandum  to  be  filed  and  overruled  the  objections 
to  the  original  memorandum.    We  think  the  motion  for  leave  to 
file  the  amended  memorandum  should  have  been  granted.    The 
taxation  of  costs  is  such  a  "proceeding"  as  is  referred  to  in  sec- 
tion 6589,  Rev,  Codes,  giving  the  court  authority  to  allow  an 
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amendment  thereto  "in  other  particulars."    No  new  items  were 
sought  to  he  added  to  the  original  bill.    The  plaintiffs  simply  f ur- 
msfaed  therein  the  particular  information,  the  absence  of  which 
from  the  original  memorandum  was  alleged  by  the  defendants 
to  be  prejudicial  to  their  rights.      The  Supreme  Court  of  Utah 
has  made  a  similar  ruling  (Dignan  v.  Nelson,  26  Utah,  186,  72 
Pac.  936),  as  has  also  the  Supreme  Court  of  California,  in  Bum- 
ham  z^.  Hays,  3  Cal.  115,  58  Am.  Dec.  389.    We  think  the  hold- 
iilg  is  in  accordance  with  the  spirit  of  our  statute  relating  to 
amendments  and  the  intention  of  the  Legislature  in  enacting  the 
same.    Neither  is  it  necessary  to  make  a  showing  of  inadvert- 
ence, surprise,  or  excusable  neglect  in  order  to  warrant  the  court 
in  allowing  such  an  amendment.     It  is  contended  by  the  appel- 
lants that  for  this  court  to  now  consider  the  amended  memo- 
randum would  deprive  them  of  a  right  to  attack  the  items  of 
mileage    by    a    countershowing    after    they    had    been    prop- 
erly   identified;     while     on     the     part     of     the     respondents 
it   is  contended     that    if    we  should    now    sustain    the    ap- 
pellants'    objections     to     the     original     memorandum,     their 
right  of  appeal  from  the  order  refusing  to  allow  the  amendment 
is  lost  to  them,  inasmuch  as  they  had  a  ruling  in  their  favor  as 
to  the  sufficiency  of  the  original  memorandum,  and  could,  there- 
fore, not  appeal.     But  we  do  not  attach  importance  to  either  of 
these  considerations   in   the   circumstances.     Our   judgment   is 
that  the  district  court  abused  its  discretion  in  refusing  leave  to 
file  the  amended  memorandum.     Upon  the  motion  for  leave  to 
file  being  made,  the  court  should  have  granted  it  despite  objec- 
tion.   The  appellants  might  then  have  met  the  same  in  any  man- 
ner that  seemed  advisable.    We  think  it  our  duty  to  consider  it 
as  filed,  and  to  overrule  the  objections  to  the  items  of  costs  and 
disbursements,  for  that  reason. 

The  judgment  and  order  appealed  from  are  affirmed. 

Affirmed. 

Brantly,  C.  J.,  and  Hollow  ay,  J.,  concur. 
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(Supreme  Court  of  New   Mexico,  July  26,   1910.) 

[110  Pac.   Rep.  565.] 

Railroads — Injuries  to  Licensee — Liability  of  Railroad.* — The  im- 
plied invitation  to  any  one  having  business  with  a  railroad  company 
to  go  upon  the  premises  where  it  transacts  such  business  with  the 
public,  does  not  extend  to  portions  of  the  premises  which  are  ob- 
viously not  adapted  to,  or  used,  or  necessary  for  the  transaction  of 
the  business  for  which  such  person  is  on  the  premises;  and  if  he 
goes  to  such  places  he  -puts  himself  outside  of  the  protection  of  his 
invitation,  and  the  railroad  is  not  lesponsible  for  injuries  he  may 
receive  unless   it   inflicts   them  purposely  or  wantonly. 

Railroads — Injury  to  Licensee — Contributory  Negligence. — On  the 
evidence  in  the  case,  the  negligence  of  the  appellant  contributed  to 
the  injury  he  received,  and  in  the  absence  of  evidence  of  any  more 
than  ordinafy  negligence  on  the  part  of  the  appellee,  from  which  the 
appellant  would  not  have  suffered  if  he  had  exercised  ordinary  care, 
he  is  precluded  from  the  recovery  of  damages  against  the  appellee. 

Appeal  from  District  Court,  Eddy  County;  before  Justice 
William  H.  Pope. 

Action  by  John  W.  Price  against  the  Pecos  Valley  &  North- 
eastern Railway  Company.  Judgment  for  defendant,  and  plain- 
tiff appeals.    Affirmed. 

The  defendant  company,  here  the  appellee,  was  operating  a 
railroad  in  this  territory  at  the  time  of  the  injury  complained 
of  in  this  cause  and  at  the  station  at  Hagerman  on  said  road. 
The  plaintiff,  here  the  appellant,  called  to  make  inquiry  for  cars 
for  the  shipment  of  horses.  He  was  told  by  the  station  agent 
that  no  cars  such  as  he  required  were  there,  but  that  in  a  few 
minutes  they  would  know  whether  there  were  such  cars  on  the 

♦See  Cleveland,  etc..  R.  Co.  v.  Powers  (Ind.).  33  R.  R.  R.  563,  53 
Am.  &  Eng.  R.  Cas.,  N.  S.,  563  (implied  invitation  to  use  dangerous 
premises  when  a  benefit  accrues  to  their  owner  from  such  use  or 
when  the  use  is  in  the  interest  of  both  parties  or  is  connected  with 
the  owner's  business):  Quantz  r.  Southern  Ry.  Co.  (N.  Car.).  15  R. 
R.  R.  259,  38  Am.  &  Eng.  R.  Cas..  N.  S.,  259  (passenger,  when  he 
fell  down  a  stairway  in  the  depot  building,  after  he  had  alighted  from 
train,  was  a  mere  licensee,  to  whom  the  carrier  did  not  owe  the 
duty  of  keeping  the  depot  doors  closed,  but  only  that  of  keeping 
the  way  free  from   dangers). 

For  the  authorities  in  this  series  on  the  subject  of  the  duties 
and  liabilities  of  a  railroad  company  with  respect  to  licensees  and 
trespassers  on  its  premises,  see  foot-note  of  Rowley  v.  Chicago,  etc.. 
Ry.  Co.  (Wis.),  30  R.  R.  R.  732,  53  Am.  &  Eng.  R.  Cas.,  N.  S.,  732; 
foot-note  of  Watson  v.  Manitu  &  P.  R.  Ry.  Co.  (Colo.),  29  R.  R.  R. 
363,  52   Am.   &   Eng.   R.  Cas.,   N.   S.,  363. 
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/ocai  freight  train,  which  was  about  coming  in.     The  station  at 
Hagerman  was  used   for    freight  and  passenger  business,   and 
Has  a  wooden  building,  having  a  platform  about  four  feet  above 
the  ground  extending  completely  around  it.     There  was  at  the 
soatheast  corner  of  the  platform  a  flight  of  steps  leading  south 
from  it  to  the  ground,  and  from  the  top  of  the  steps  there  was  a 
railing  near  the  edge  of  the  east  side  of  the  platform  running 
north  about  11   feet,  and  north  of  the  point  where  the  railing 
ended  the  platform  was    used    for    the    purpose    of    unloading 
freight  from  the  cars  which  were  run  close  to  it  on  the  tracks, 
and  there  a  railing  would  have  been  an  obstruction  to  the  work 
of  unloading  the  cars  upon  the  platform.    It  did  not  appear  that 
there  was  any  barrier  to  separate  the  portion  of  the  platform 
used  for  passengers  from  the  part  used  for  unloading  freight, 
or  anj-thing  to  indicate  such  a  separation,  except  the  termination 
of  the  railing,  and  the  relative  locations  of  the  freight  room  and 
the  waiting  room.     The  side  tracks  nearest  the  platform  were 
at  such  a  distance  that  freight  cars  passing  on  them  were  near 
the  edge  of  the  platform  for  convenience  in  unloading  freight, 
the  distance  between  the  edge  of  the  platform  and  the  nearest 
rail  being  four  feet.     East  of  the  side  track  was  the  main  track, 
its  west  rail  being  about  1 1  feet  from  the  east  rail  of  the  side 
track.    The  door  leading  into  the  ticket  office  in  the  station  was 
on  the  south  side.     The  tracks  were  on  the  east  of  the  platform. 
Passengers  could  not  board  trains   from  the  platform,  but   in 
going  from  the  ticket  office  had  to  pass  down  the  flight  of  steps 
named  and  go  to  the  cars.     In  the  room  in  the  station  where 
tickets  were  obtained  there  was  a  table  at  which  the  station  agent 
did  a  part  of  his  work,  and  there  were  a  few  seats  there  for 
passengers,  or  others  having  business  with  the  defendant  com- 
pany.   After  the  plaintiff  had  bten  told  by  the  station  agent 
what  has  been  stated,  he  went  out  on  the  platform  to  a  point 
north  of  the  railing,  sat  down  on  the  edge  of  the  platform  with 
his  legs  hanging  down  outside  of  it  toward  the  tracks  to  watch 
for  the  cars  he  hoped  might  come  in  for  him.     While  he  was  in 
that  position  the  freight  train,  or  a  portion  of  it,  which  had  been 
cut  off  from  the  rest,  was  backed  in  on  the  side  track  next  to 
the  platform.     Several  cars  had  passed  the  plaintiff,  and  for  a 
moment  before  and  at  the  time  of  the  accident  he  was  looking 
at  some  of  the  cars  which  had  passed,  and  in  the  opposite  direc- 
tion from  the  coming  cars,  one  of  which  was  a  refrigerator  car 
^"hose  door  was  partly  open  and  swinging  out  and  in  from  the 
motion  of  the   car.     It  cleared  the  platform  as  it  passed,  but 
^^len  it  reached  the  plaintiff  there  was  not  space  for  it  to  pass 
"'s  l^gs,  and  one  of  them  was  caught  and  crushed  between  it 
^"d  the  platform.     There  was  no  evidence  that  any  employee  of 
^^e  defendant  knew  that  the  door  of  the  refrigerator  car  was  not 
^^stened,  r.r  knew  the  position  of  the  plaintiff,  except  that  some 
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of  them  were  where  they  could  and  naturally  might  have  seen  the 
swinging  door  and  the  plaintiff  seated  on  the  edge  of  the  plat- 
form; but  all  such  employees  testified  that  they  did  not  in  fact 
see  or  know  of  the  swinging  door  or  the  position  of  the  plaintiflF. 
The  trial  court  held  that  the  plaintiff  was,  at  most,  merely  a 
licensee  at  the  place  where  he  was  on  the  defendant's  premises; 
that  the  defendant  owed  him  no  duty  other  than  not  to  injure 
him  knowingly  or  wantonly;  that  there  was  no  evidence  of 
such  injury ;  and  directed  a  verdict  for  the  defendant. 

Bujac  &  Brice  and  John  W.  Armstrong,  for  appellant. 
/?.  £.  Twitchell  and  W,  C.  Reid  (Henry  L.  Waldo,  of  coun- 
sel), for  appellee. 

Abbott,  J.  (after  stating  the  facts  as  above).  Plaintiff 
originally  went  on  the  premises  of  the  defendant  for  the  pur- 
pose of  transacting  with  it  business  of  the  kind  which  it  under- 
took to  do  with  the  public  and  was,  therefore,  there  by  its  implied 
invitation,  and  according  to  the  evidence  was  remaining  by  its 
direct  invitation,  or  suggestion  of  the  station  agent,  when  he 
received  the  injury  for  which  he  seeks  to  hold  the  defendant 
liable.  The  defendant  claimed,  and  the  trial  court  held,  that 
«  he  went  outside  of  the  protection  of  his  invitation  in  placing 
himself  as  he  did,  when  he  received  the  injury. 

Obviously,  there  must  be  some  limit  to  what  would  be  included 
in  an  invitation  which  is  not  expressed  but  only  implied  from 
the  fact  that  the  business  of  a  common  carrier  of  passengers  and 
freight  is  transacted  on  the  premises.     At  most  of  the  railway 
stations  in  this  country  there  is  nothing  to  prevent  the  public  from 
going  upon  the  tracks  of  the  railroa-d  from  the  offices,  waiting 
room,  and  platforms.     It  is  assumed  to  be,  and  is,  we  think, 
matter  of  common  knowledge  that  it  is  highly  dangerous  to  go 
upon  or  close  to  tracks  where  engines  and  cars  too  heavy  to 
be  stopped  at  a  moment's  notice,  are  passing  with  more  or  less 
regularity  and  frequency.     This  general  knowledge  of  the  danger 
is  relied  on  to  a  great  extent  at  the  smaller  and  less  frequented 
railway    stations    to    prevent   people   who   are    there    on    busi- 
ness   from   going   upon   the   tracks    except   as  it   may   be   nec- 
essary in    taking  trains,  or   doing  such   other  business,  as   they 
may   have   at   the  stations.      At  such   times   as   they   are   nec- 
essarily   upon     the    tracks    for    their     business,    the    railroad 
company,    which     has    impliedly    invited    them    there    for   the 
purpose,    is    held    to    the     degree    of    responsibility    for    their 
safety  which  the  circumstances  impose.     But,  in  this  case  it  was 
in  nowise  necessary  or  even  more  convenient  for  the  transaction 
of  the  plaintiff's  business  with  the  defendant  company,  that  he 
should  go  near  the  tracks.     He  could  have  seen  empty  cars  as 
well— one    would    suppose   better — from    a    safe  place    on   the 
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platfoim  than  with  a  part  of  his  person  projecting  into  the  space 
/narked  by  the  edge  of  the  platform  and  the  rails  as  that  re- 
sen'cd  and  presumably  deemed  necessary  for  the  passage  of  the 
trains,  even  if  the  implied  invitation  of  the  defendant,  or  the 
express  invitation  of  its  representative,  the  station  agent,  gave 
the  plaintiff  the  right  to  go  wherever  he  pleased  on  the  platform, 
h  cannot  be  that  he  was  thereby  authorized  to  go  beyond  it, 
when  there  was  no  occasion  for  him  to  go  for  any  purpose  con- 
nected with  his  business  there.  Oatts  v.  Cincinnati,  N.  O.  &  T. 
P.  Rv.  Co.  (Kv.)  22  S.  W.  330;  Gulf,  Colo.  &  S.  F.  Ry.  v. 
Bolton,  2  Ind.  t.  463,  51  S.  W.  1086;  Diebold  v,  Pennsylvania 
R.  R.  Co,  50  X.  J.  Law,  478,  14  Atl.  576;  29  Cyc.  452,  and 
cases  cited.  The  only  duty  of  the  defendant  toward  the  plain- 
tiff, under  the  circumstances,  was  not  to  injure  him  wantonly  or 
unnecessarily  after  his  presence  where  he  was  unknown  to  its 
empbyees.  Thompson  on  Negligence.  §§  1705,  1723;  Railway 
Co.  V,  Bennett,  69  Fed.  525,  16  C.  C.  A.  300. 

There  was  no  evidence  that  the  culminating  act  of  negligence 
on  the  part  of  the  appellant  that  he  was  looking  from  instead  of 
toward  the  approaching  cars  when  he  was  injured  was  known  to 
any  employee  of  the  appellee,  and  only  slight  evidence,  compared 
with  that  to  the  contrary,  that  any  employee  noticed  him  as  he 
was  seated.  If,  however,  it  should  be  held,  as  we  think  it  can- 
not, that  the  invitation  of  the  appellee  went  so  far  as  to  warrant- 
the  appellant  in  seating  himself  on  the  edge  of  the  platform  with 
his  legs  projecting  beyond  it  toward  the  tracks,  we  think  the 
evidence  shows,  beyond  question,  that  he  was  guilty  of  con- 
tributor)' negligence  at  the  time  of  the  injury.  He  saw  cars  ap- 
proaching on  the  tracks  nearest  him  and  while  there  was  room 
for  them  to  pass  him,  with  little  to  spare,  if  he  remained  as  he 
was,  and  the  cars  kept  to  the  rails  and  nothing  projected  from 
them,  it  was  little  short  of  recklessness  to  incur  the  risk  need- 
lessly that  he  might  be  accidentally  thrown  forward  from  be- 
hind by  some  passing  truck  or  other  object,  or  that  the  cars 
might  leave  the  rails,  or  that  some  article  might  be  projecting 
from  a  car,  as  so  frequently  happens,  from  the  jolting  of  its  load 
He  had  no  right  thus  to  adventure  his  person  beyond  the  edge 
of  the  platform  into  the  space  thus  plainly  marked  off  and 
reserved  for  the  passage  of  cars.  And,  as  if  to  emphasize  his 
challenge  to  disaster,  he  allowed  his  gaze  to  be  directed  to  the 
direction  in  which  the  cars  were  going  instead  of  keeping  it 
fixed  on  them  as  they  approached.  Even  that  precaution  would, 
probably,  have  availed  to  save  him  from  the  deplorable  injury 
which  occurred  to  him.  That  precaution,  so  clearly  necessary 
to  one  in  his  position,  he  failed  to  take,  and  we  find  no  warrant 
in  law  for  requiring  the  defendant  to  bear  any  of  the  conse- 
<iucnces  of  his  negligence.  Thompson  on  Negligence,  §§  1606, 
1^8;  29  Cvc.  507  et  seq. ;  Railway  Co.  v.  Houston,  95  U.   S. 


126         Vol  38  R  R  R— Vol  61  Am  &  Eng  R  Cas  X  S 

Southern  Pac.  R.  Co.  v.  Svensden 

697,  24  L.  Ed.  542;  Pennsylvania  Ry.  Co.  v.  Bell,  122   Pa.  5S. 
15  Atl.  561. 

Although  the  trial  court  did  not  expressly  base  its  direction 
to  the  jury  to  return  a  verdict  for  the  defendant  on  the  con- 
tributory negligence  of  the  plaintiff,  we  think  it  might  properly 
have  done  so  on  that  additional  ground.  Mitchell  v.  Ry.  Co., 
146  U.  S.  513,  13  Sup.  Ct.  259,  36  L.  Ed.  1064;  Tucker  z^\  Balti- 
more &  Ohio  Rv.  Co.,  59  Fed.  968,  8  C.  C.  A.  416;  Railwav  Co. 
V.  Houston,  95  'U.  S.  702,  24  L.  Ed.  542 ;  Bancroft  v.  Railroad 
Co.,  97  Mass.  278. 

The  judgment  of  the  district  court  is  affirmed. 
Parker,  McFie,  and  Mechem,  JJ.,  concur. 


Southern  Pac.  R.  Co.  v.  Svensden. 

(Supreme  Court  of  Arizona,  April  2,  1910.) 
[108   Pac.   Rep.  262.] 

Railroads — Ejection  from  Train — Actions — Pleading — Presump- 
tions.— If  one  suing  a  railroad  for  injuries  through  being  ejected 
frpm  a  freight  train  was  on  the  train  by  virtue  of  any  contractual  re- 
lation, either  express  or  implied,  it  was  incumbent  on  him  to  set  it 
up  in  his  complaint,  and,  in  the  absence  of  such  averment,  he  will 
be  assumed  to  have  been  a  trespasser  whom  defendant's  trainmen 
might  lawfully  eject,  using  a  reasonable  degree  of  force. 

Railroads — Injuries  to  Trespasser — Presumptions. — In  an  action 
against  a  railroad  for  damages  to  plaintiff  by  his  ejection  from  a 
freight  train,  defendant's  trainmen,  in  the  absence  of  a  contrary 
showing,  will  be  presumed  to  have  acted  within  the  scope  of  their 
employment. 

Railroads — Ejection  of  Trespasser — Wanton  and  Willful  Injury. — 
A  railroad  is  liable  where  its  trainmen,  in  ejecting  a  trespasser  from 
a  freight  train,  exceeded  their  rights  and  inflicted  wanton  and  will- 
ful injury. 

Railroads — Ejection  from  Train — Complaint — Sufficiency. — A  com- 
plaint, alleging  that  while  plaintiff  was  riding  on  defendant's  freight 
train,  which  was  moving  at  a  high  rate  of  speed,  one  of  defendant's 
brakemen,  without  cause  and  acting  under  defendant's  instructions, 
assaulted  plaintiff  and  by  threats,  etc.,  compelled  plaintiff  to  jump 
from  the  train  to  the  ground,  whereupon  plaintiff  was  injured,  suffi- 
ciently stated  a  cause  of  action. 

Railroads — Ejection  from  Train — Pleading. — In  an  action  aga'nst 
a  railroad  for  injuries  to  plaintiff  through  being  ejected  from  a  mov- 
ing freight  train  by  defendant's  trainmen,  it  was  unnecessary  for 
plaintiff  to  allege  or  prove  youth  or  inexperience  in  jumping  from 
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monng  trains,  and.  in  the  absence  of  specific  allegations  with  respect 
thereto,  plaintiff  would  be  presumed  to  have  been  possessed  of  only 
ordinary  skill  and  experience. 

Railroads— Ejection  from  Train— Wanton  and  Willful  Injury.*— 
That  defendant  railroad's  trainmen,  while  the  train  was  moving  rap- 
idly, forced  plaintiff  to  jump  from  the  train,  constituted  wanton  and 
willful  misconduct. 

Railroads — Ejection  from  Train — Instructions — "Voluntarily/' — 
In  an  action  against  a  railroad  for  injuries  to  plaintiff  by  being  forced 
10  jump  from  a  moving  freight  train,  the  use  of  the  word  "volun- 
tarily." in  an  instruction  that,  if  plaintiff  voluntarily  jumped  from 
the  train  on  the  direction  of  the  brakeman,  he  was  guilty  of  con- 
tributory negligence,  etc.,  was  liable  to  mislead  the  jury. 

Railroads — Ejection  of  Trespasser — Instructions— "Wanton.'*t — 
In  an  action  against  a  railroad  for  injuries  to  one  ejected  from  a 
moving  freight  train,  the  definition  of  the  word  "wanton,"  in  an  in- 
struction that  *'by  wanton  or  willful  injury  is  meant  an  injury  de- 
liberately and  intentionally  inflicted,  or  that  the  person  or  persons 
inflicting  the  injuiy  acted  with  such  utter  disregard  of  plaintiff's 
>afety  that  such  an  intention  to  injure  him  may  be  inferred  there- 
trom,"  wa5  too  narrow  in  its  scope. 

Trial  —  Instructions  —  Instructions  Covered. -^  The  refusal  of  in- 
structions covered  by  the  given  charge  is  not  error. 

Railroads — Ejection  of  Trespasser — Instructions. — In  an  action 
against  a  railroad  for  injuries  to  one  ejected  from  a  moving  freight 
tram,  the  jury  could  not  have  been  misled,  by  the  use  of  the  words 
"and  use  ordinary  care,"  in  an  instruction  that,  if  trainmen  in  remov- 
ing a  trespasser  use  no  more  force  than  is  reasonably  necessary 
and  use  ordinary  care,  the  railroad  is  not  liable,  into  believing  that 
defendant  would  necessarily  be  liable  for  want  of  ordinary  care, 
where  the  court  further  charged  that  plaintiff  was  a  trespasser,  and 
^W  defendant  owed  him  no  duty  except  not  to  wantonly  or  will- 
fully injure  him. 

Negligence — Contributory  Negligence — Aggressive  Acts. — The  doc- 
trine of  contributory  negligence  has  no  application  in  cases  of  ag- 
gressive acts  resulting  in  wanton  or  willful  injury.  • 

Railroads — Ejection  of  Trespasser  —  Contributory  Negligence — 
Fear.J— When,  by  the  negligence  or  misconduct  of  one,  another  is 

*For  the  authorities  in  this  series  on  the  subject  of  the  liabilities 
ot  railroads  on  account  of  the  ejection  of  trespassers  from  moving 
^3fs  or  trains,  see  last  paragraph  of  foot-note  of  Williams  v.  Louisi- 
ana Ry.  &  Nav.  Co.  (La.),  30  R.  R.  R.  240.  53  Am.  &  Eng.  R.  Cas., 
•^   S.,  240,  where  all   those  preceding  it  are  collected. 

tSee  fourth  foot-note  of  Birmingham,  etc.,  Co.  v,  Landrum  (Ala.), 
2«  R.  R.  R.  593,  51  Am.  &  Eng.  R.  Cas.,  N.  S.,  593. 

tSee  third  foot-note  of  Erie  R.  Co.  v.  Schomer  (C.  C.  A.),  35  K. 
R-  R.  303.  58  Am.  &  Eng.  R.  Cas.,  N.  S..  303;  eighteenth  head-note 
of  Burggeman  v.  Illinois  Cent.  R.  Co.  (Iowa),  35  R.  R.  R-  241,  58 
Am.  &  Eng.  R.   Cas.,  N.  S.,  241;  first  head-note  of  South,   etc.,   Ky. 
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suddenly  put  in  peril,  and  while  under  an  apparently  well-grounded 
fear  seeks  to  escape  and  suffers  injuiy  from  another  source,  the  au- 
thor of  the  original  peril  is  answerable  for  resulting  consequences, 
provided  that  in  attempting  to  escape  the  injured  person  exhibited 
such  conduct  as  might  reasonably  have  been  expected  from  an  ordi- 
narily prudent  person  under  similar  circumstances,  and  hence,  to 
entitle  a  trespasser  on  a  moving  freight  train  to  recover  for  dam- 
ages through  being  ejected  therefrom,  it  is  not  necessary  that  the 
conduct  of  the  trainmen  was  such  as  to  cause  plaintiff  to  lose  his 
judgment  and  self-control  to  the  point  of  automatic  action. 

Appeal  from  District  Court,  Pima  County;  before  Justice 
Campbell. 

Action  by  Hans  Svensden  against  the  Southern  Pacific  Rail- 
road Company.  From  a  judgment  for  plaintiff  and  from  an 
order  overruling  a  motion  for  a  new  trial,  defendant  appeals. 
Affirmed. 

Frank  Cox  {Alfred  Franklin,  of  counsel),  for  appellant. 
A.  A.  \Vorslc\\  for  appellee. 

Doe,  J.  This  is  an  action  brought  to  recover  damages  for 
injuries  resulting  to  plaintiff  through  his  forcible  ejectment  from 
a  moving  freight  train  of  defendant,  by  its  train  crew.  To 
which  defendant  interposed  a  general  demurrer,  a  general  denial, 
and  a  plea  of  contributory  negligence.  The  general  demurrer 
being  overruled,  the  cause  was  tried  by  a  jury,  which  returned  a 
verdict  for  plaintiff  in  the  sum  of  $2,000,  in  accordance  witli 
which  verdict  judgment  was  rendered.  From  the  order  over- 
ruling a  motion  for  a  new  trial,  and  from  the  judgment,  defend- 
ant prosecutes  this  appeal. 

The  overruling  of  the  demurrer,  the  overruling  of  defendant's 
objections  to  the  introduction  of  evidence  on  the  grounds  set  up 
by  the  demurrer,  the  refusal  of  the  court  to  give  certain  in- 
structions asked  by  defendant,  the  giving  of  others,  that  the 
verdict  is  unsupported  by  and  contrary  to  the  evidence,  and  the 
overruling  of  the  motion,  constitute  the  assignments  of  error. 

Had  plaintiff  been  upon  the  cars  of  the  defendant  bv  virtue 
of  any  contractual  relation,  either  express  or  implied,  it  was  in- 
cumbent on  him  to  set  it  up  in  his  complaint,  and,  in  the  absence 
of  such  averment,  he  must  be  assumed  to  have  been  a  tres- 
passer whom  defendant's  conductor  and  brakeman  might  law- 
fully eject,  using  a  reasonable  degree  of  force  to  accomplish 
such  purpose.  In  the  absence  of  any  contrary  showing,  the  con- 
Co.  V.  Crutcher  (Ky.).  35  R.  R.  R.  199,  58  Am.  &  Eng.  R.  Cas.,  N. 
S..  199;  extensive  note  appended  to  Langenfeld  v.  Union  Pac.  R- 
Co.  (Neb.),  34  R.  R.  R.  727.  57  Am.  &  Eng.  R.  Cas.,  N.  S.,  727;  last 
head-note  of  Big  Sandy  &  C.  R.  Co.  v.  Blankenship  (Ky.),  34  R.  R. 
R.  213,  57  Am.  &  Eng.  R.  Cas.,  N.  S.,  213. 
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ductor  and  brakeman  will  be  presumed  to  have  acted  within  the 
scope  of  their  employment,  and,  if  they  are  shown  to  have  ex- 
ceeded their  right  to  the  extent  of  inflicting  wanton  or  willful 
injury,  the  defendant  is  liable  therefor. 

Wliile  counsel  for  appellant,  in  their  opening  brief,  apparently 
assert  that  the  complaint  is  insufficient,  in  that  it  fails  to  allege 
in  express  terms  that  the  injury  complained  of  was  wantonly 
or  willfully  inflicted,  yet  in  their  reply  brief  they  concede  that  it 
is  sufficient  if  facts  are  pleaded  from  which  wantonness  or 
willfulness  is  necessarily  implied,  but  insist  that  the  allegations 
of  the  complaint  are  insufficient  to  show  either  wantonness  or 
willfulness.  The  allegations  of  the  complaint  in  this  regard  are 
as  follows:  "That  while  plaintiff  was  riding  on  said  train, 
and  while  said  train  was  moving  at  a  high  rate  of  speed,  Ben 
Finn,  one  of  the  brakemen  on  said  train,  without  cause  or 
provocation,  acting  under  orders  and  instructions  from  the  said 
conductor  of  said  train,  and  acting  under  orders  and  in- 
stnictions  from  said  defendant  company,  assaulted  plain- 
tiff, and  b>  threats,  intimidations,  and  force  compelled  plaintiff 
to  jump  from  said  train  to  the  ground.  That  when  the  plain- 
tiff stnick  the  ground  he  was  thrown  violently  off  his  feet, 
striking  the  ground  with  his  face  and  then  rolled  and  tumbled 
with  great  force."  And  that  in  said  fall  plaintiff  was  thrown 
under  the  wheels  of  said  train  while  it  was  in  rapid  motion,  and 
one  of  his  legs  was  cut  off  between  the  knee  and  the  hip,  and 
various  other  injuries  named  inflicted. 

This,  we  think,  constitutes  a  sufficient  allegation  of  ultimate 
facts  to  state  a  cause  of  action.  It  was  unnecessary  for  plaintiff 
to  allege  or  prove  youth  or  inexperience  in  jumping  from  mov- 
ing trains.  In  the  absence  of  specific  allegations  with  respect 
thereto,  the  plaintiflF  must  be  presumed  to  have  been  a  person 
possessed  of  neither  more  nor  less  than  ordinary-  skill  and  ex- 
perience. It  is  a  matter  of  common  knowledge  of  which  the 
l^^eman,  by  reason  of  his  occupation,  could  not  have  been 
ignorant,  that  for  a  person  possessed  of  ordinary  skill  and 
experience  to  jump  from  a  rapidly  moving  train  will  naturally 
and  probably  result  in  injury.  The  alleged  acts  of  the  brake- 
nan  show,  at  the  least,  a  reckless  disregard  for  the  safety  of 
Ae  plaintiff  and  an  indifference  to  results  such  as  to  establish 
wantonness  and  were  clearly  wanton  and  willful,  as  we  have 
defined  those  words  in  Conchin  v.  El  Paso  &  Southwestern  Rail- 
road Co.  (decided  at  the  present  term)   108  Pac.  260. 

The  fourth  and  fifth  assignments  of  error  are  based  upon  the 
refusal  of  the  court  to  give  the  following  instructions  asked  by 
appellant :  , 

'I  further  instruct  you,  gentlemen,  as  a  matter  of  law,  that 
^rom  the  fact  that  this  plaintiff  boarded  the  moving  train  of 
defendant   without    any  right   or   authority   whatever,    he   was 
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a  trespasser,  and  that  fact  alone  was  contributory  negligence. 
The  plaintiff,  having  wrongfully  boarded  the  defendant  com- 
pany's train,  defendant  owed  him  no  duty  except  not  to  will- 
fully and  wantonly  injure  him;  and  I  instruct  you  as  a  matter 
of  law  that,  if  he  voluntarily  jumped  from  said  train  on  the  di- 
rection of  the  brakeman  that  he  would  have  to  get  off,  he  was 
guilty  of  contributory  negligence,  and,  if  you  believe  from  the 
evidence  that  this  is  the  fact,  you  will  find  for  the  defendant. 

'*By  wanton  or  willful  injury  is  meant  an  injury  deliberately 
and  intentionally  inflicted,  or  that  the  person  or  persons  in- 
flicting the  injury  acted  with  such  utter  disregard  of  the  plain- 
tiff's safety  that  such  an  intention  to  injure  him  may  be  inferred 
therefrom." 

And  the  sixth  and  seventh  assignments  upon  the  giving  of  the 
following  instructions: 

**If  the  jury  believe  from  the  evidence  that  the  plaintiff  was 
ordered  to  jump  from  said  train  by  the  brakeman,  and  was 
threatened  with  violence  if  he  did  not  so  jump,  while  the  train 
was  in  motion,  and  the  appearance  at  the  time  was  such  as  to 
lead  an  ordinarily  prudent  and  careful  man  to  the  conclusion 
that  violence  would  be  used  by  said  brakeman  of  said  company 
on  said  train,  and  the  brakeman  was  acting  within  the  general 
scope  of  his  duties,  then  the  plaintiff  was  not  required  to  wait 
until  actually  forced  from  said  train  by  violence,  and  it  can 
make  no  difference,  under  this  set  of  circumstances,  whether  he 
was  ejected  by  actual  force  or  by  threats,  if  he  jumped  from  said 
train  at  the  command  of  an  employee  of  said  company,  when  he 
saw  a  brakeman  coming  towards  him,  and  threatening  to  throw 
him  off,  if  he  did  believe  that  force  would  immediately  be  used 
to  eject  him. 

"It  is  the  right  of  the  employees  of  a  railroad  company,  in 
charge  of  a  train,  on  discovering  a  trespasser  thereon,  to  re- 
move him  from  the  train,  and  if,  in  doing  so,  they  use  no  more 
force  than  is  reasonably  necessary  to  effect  such  removal,  and 
use  ordinary  care,  the  railroad  company  is  not  liable  to  the 
trespasser  for  any  injuries  resulting  from  such  removal." 

The  word  "voluntarily,"  as  used  in  the  first  of  these  requested 
instructions,  was  liable  to  mislead  the  jury,  and  the  definition 
of  the  word  "wanton"  in  the  second  is  too  narrow  in  its  scope. 
In  any  event,  the  law  on  the  point  attempted  to  be  covered  by 
these  requested  instructions  is  fully  and  correctly  stated  by  the 
court  in  other  portions  of  its  charge.  The  first  instruction  given 
that  is  complained  of  is  unobjectionable,  and  while  the  second, 
standing  alone,  might  be  subject  to  the  criticism"  that,  by  the 
use  of  the  words  "and  use  ordinary  care,"  the  jury  might  have 
been  led  to  believe  that  the  defendant  would  necessarily  be  liable 
for  the  want  of  ordinary  care,  the  jury  could  not  have  been  mis- 
led by   the  language  complained  of   because  the  court   further 
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charged  that  the  plaintiflF  was  a  trespasser  upon  the  train,  and 
that  the  defendant  owed  him  no  duty  except  not  to  wantonly  or 
willfully  injure  him. 

The  court  further  charged  in  defendant's  behalf  that : 

"ii  the  jury  believe  from  the  evidence  that  the  plaintiff  was 
directed  by  one  or  more  of  the  employees  of  the  defendant  in 
charge  of  the  train  to  get  off  the  train,  and  in  response  to  such 
direction  alone,  without  fearing  force,  and  having  reasonable 
ground  to  fear  that  force  would  be  immediately  used  to  eject 
him.  the  plaintiff  attempted  to  get  off  the  train,  and  in  so  doing 
was  injured,  the  plaintiff  cannot  recover. 

if  the  jury  believe  from  the  evidence  that  the  plaintiff  jumped 
from  the  moving  train,  not  in  consequence  of  any  force  or 
threats  used  by  the  employees  in  charge  of  the  train,  but  in 
response  to  a  direction  to  get  off  the  train  and  frorri  his  own 
consciousness  of  his  fault  in  attempting  to  steal  a  ride,  the  plain- 
tiff cannot  recover;  or,  if  such  consciousness  of  wrongdoing  was 
one  of  the  causes  which  induced  him  to  jump  from  the  train, 
he  cannot  recover." 

Counsel  for  appellant  urge  that  the  plaintiff  is  shown  to  have 
been  pilty  of  contributory  negligence  sufficient  to  prevent  a 
recovery.  The  doctrine  of  contributory  negligence,  however,  has 
no  application  in  cases  of  aggressive  acts  resulting  in  wanton 
or  wilh'ul  injury.  "The  doctrine  that  contributory  negligence 
will  defeat  recovery  has  no  application  where  the  injury  is  the 
result  of  the  willful,  wanton,  reckless  conduct  of  defendant." 
29  Cvc.  509 

In  L.'  S.  &  M.  S.  Ry.  Co.  v,  Bodemer,  139  111.  607.  29  N.  E. 
695  (32  Am.  St.  Rep.  218),  the  court  says:  "Contributory 
negligence,  such  as  that  of  a  trespasser  upon  a  railroad  track, 
cannot  be  relied  on  *in  any  case  where  the  action  of  the  defend- 
ant is  wanton,  willful  or  reckless  in  the  premises,  and  injury 
ensues  as  the  result.'  Bouwmeester  r.  G.  R.  &  I.  R.  R.  Co., 
63  Mich.  557  [30  N.  W.  337]  ;  Central  R.  R.  Co.  v.  Denson,  84 
Ga.  774  [11  S.  E.  1039]." 

In  Birmingham  Railway  &  Electric  Co.  v.  Pinckard,  124  Ala. 
^^2,  26  South.  880,  the  court  says :  "The  seventh  charge  re- 
quested by  the  defendant  and  refused  by  the  court  was  not 
limited  to  the  first  count,  which  charged  simply  negligence.  If 
the  defendant  was  guilty  under  the  second  count,  which  charged 
wanton  or  intentional  wrong,  then  there  was  an  absence  of 
negligence,  and  there  could  be  no  such  thing  as  contributory 
negligence.  Contributory  negligence  presupposes  negligence. 
T^e  charge  under  the  second  count  was  clearly  bad,  and,  as  it 
was  not  confined  to  the  first  count,  was  properly  refused." 

ta  Indianapolis  Union  Ry.  Co.  v.  Boettcher,  131  Ind.  82.  28 
^  E-551.  the  Supreme  Court  of  Indiana,  referring  to  Pennsyl- 
^'aniaCo.  7.  Sinclair,  62  Ind.  301,  30  Am.  Rep.  185,  says:     "In 
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this  latter  case  it  is  held  that  where  an  intent,  either  actual  or 
constructive,  to  commit  an  injury,  exists  at  the  time  of  its  com- 
mission, such  injury  ceases  to  be  a  merely  negligent  act,  and  be- 
comes one  of  violence  and  aggression;  and  that  when  the  in- 
jury sued  for  is  alleged,  either  in  terms  or  in  substance,  to  have 
been  willfully  or  purposely  committed,  contributory  negligence 
ceases  to  be  a  defense." 

The  Supreme  Court  of  Missouri,  in  Hohverson  v.  St.  L.  & 
Sub.  Ry.,  157  Mo.  216,  57  S.  W.  770,  50  L.  R.  A.  850,  said: 
"This  exception  proceeds,  not  upon  the  theory  that  the  defend- 
ant has  been  guilty  of  another  and  independent  act  of  negligence 
which  is  the  sole  cause  of  the  injury  and  which  must  be  charged 
as  a  separate  and  independent  cause  of  action,  but  upon  the 
ground   that   the   negligence   he   wks    then    in   the   very    act  of 
perpetrating  was  characterized-  by  such  recklessness,  willfulness, 
or  wantonness  as  that  he  shall  not  be  heard  to  say  that  the  plain- 
tiff was  also  guilty  of  contributory  regligence.     This   doctrine, 
that  contributory  negligence  is  no  defense  to  an  injury  wantonly 
inflicted,  is  also  stated  in  Shearman  &  Redfield  on  Negligence 
(5th  Ed.)  §  64,  as  follows:     *The  rule  excluding  a  recovery  in 
cases  of  contributory  negligence  is,  of  course,  only  applicable  to 
actions    founded    upon    negligence.     It    is    universally   conceded 
that  the  greatest  contributory  fault,  including  a  willful  trespass, 
is  no  defense  to  an  action   for  willful  injuries.     Thus  a  tres- 
passer upon  a  railroad  train,  or  street  car,  who  is  pushed  off, 
or  forced,  or  frightened,  into  jumping  off.  while  the  train  is  in 
motion,  is  not  debarred  from  recovery  by  his  own  fault,  either  in 
originally  entering  the  car,  or  in  quitting  it  while  in  motion.' 
*    *    *     The  same  rule  is  laid  down  in  Beach  on  Contributor)^ 
Negligence  (3d  Ed.)  §  64,  where  the  author  says:     'When  the 
wrongdoing  of  the  defendant  is  merely  negligence,  the  contribu- 
tory negligence  of  the  plaintiff  may,  as  is  well  understood,  operate 
as  a  defense;  but,  when  the  defendant's  conduct  is  willful,  it  is 
no  longer  negligence,  and,   when   the   injury   sustained  J)y  the 
plaintiff  is  the  result  of  the  wanton  and  willful  act  of  the  de- 
fendant, the  question  of  the  plaintiff's  contributory  negligence  as 
a    defense    cannot    arise.     In    order    to   constitute    contributor}* 
negligence  on  the   part   of   the   plaintiff,   there   must   be  negli- 
gence  on   the   part   of   the   defendant.     It   is,   accordingly,  the 
settled  rule  that  w^hen  the  defendant's  conduct  amounts  to  will- 
fulness, and  when  the  mischief  is  occasioned  by  his  intentional 
and    wanton    wrongdoing,    the   plaintiff's    negligence   is   no  de- 
fense.* " 

It  is  further  contended  by  counsel  for  appellant :  "The  law  is 
that  fright  is  not  enough  to  justify  a  trespasser  in  jumping  from 
a  train  in  the  face  of  obvious  danger,  but  that  the  conduct  of 
the  trainmen  must  be  such  as  to  cause  the  trespasser  to  lose  his 
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judgment  and  self-control  to  the  point  of  automatic  action,  and 
that  the  action  of  the  plaintiff  in  jumping  was  wholly  involun- 
tan."  This  statement  would  seem  to  constitute  its  own  refuta- 
tion, for,  if  correct,  a  trespasser  threatened  with  instant  death  by 
an  armed  brakeman  unless  he  jumped  from  a  moving  train,  who 
>o  jumped,  under  the  reasonable  and  well-grounded  apprehen- 
>ion  that  his  death  was  otherwise  certain,  and  deliberately  chose 
the  probability  of  a  lesser  injury,  could  not  recover. 

The  correct  rule  is  stated  in  Woolery,  AdmV,  v.  L.  N.  A.  & 
C.  Rv.  Co.,  107  Ind.  381,  8  N.  E.  226,  57  Am.  Rep.  114,  as 
follows:  "When,  by  the  negligence  or  misconduct  of  one,  an- 
other is  suddenly  put  in  peril,  if  the  person  so  imperiled,  while 
under  the  impulse  of  an  apparently  well-grounded  fear,  seeks  to 
escape,  and  suffers  injury  from  another  source,  the  author  of 
the  original  peril  is  answerable  for  all  the  consequences  which 
ensued,  provided  that  in  attempting  to  make  his  escape  the  in- 
jured person  exhibited  such  conduct  as  might  reasonably  have 
been  expected  from  an  ordinary  prudent  person  under  similar 
circumstances.  The  inquiry  in  such  a  case  always  is:  Did  the 
negligence  of  the  defendant  put  the  injured  person  to  the  choice 
of  adopting  the  alternative  of  an  attempt  to  escape,  or  to  re- 
main under  an  apparent  well-grounded  apprehension  of  serious 
personal  injury?  Did  he  act  with  ordinary  prudence,  consider- 
ing all  the  circumstances  which  surrounded  him,  or  was  his 
injury  the  result  of  a  rash  apprehension  of  danger  which  did 
not  exist  .>" 

We  find  substantial  evidence  tending  to  support  every  essential 
allegation  of  the  complaint,  and,  no  error  appearing  in  the 
record,  the  judgment  of  the  district  court  is  affirmed. 

Kent,  C.  J.,  and  Doan  and  Lewis,  JJ.,  concur. 
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(Supreme  Court  of  Appeals  of  Virginia,  Sept.  IS,  1910.) 

(68  S.  E.  Rep.  1003.] 

Railroads— Deatli  of  Fcdestnan— Negligence — Evidence — Weight 
^In  an  action  against  a  railway  company  for  the  death  of  a  boy 
struck  by  a  locomotive,  evidence  held  to  show  that  the  engineer 
cuuld  not  have  discovered  decedent's  peril  in  time  to  have  saved  him. 

Railroads — Contributory  Negligence — Capacity  of  Children — Bur- 
den of  Proof, — The  burden  was  on  a  railway  company  sued  for  the 
ilvath  of  a  boy  struck  by  a  locomotive  to  rebut  the  legal  presump- 
liun  that  he  was  incapable  of  contributory  negligence. 

Negligence — Degree  of  Care  Required  of  Infants.* — Ordinarily  less 
care  is  required  of  an  infant  than  of  an  adult  respecting  his  own 
[jLTsonal  safety,  but  his  responsibility  is  always  lo  be  measured  ac- 
cording to  his  maturity  and  capacity  as  determined  by  the  particu- 
lar circumstances.  • 

Railroads  —  Contributory  Negligence  —  Infants,t  —  An  intelligent 
liny,  11  years  old.  who  had  kept  a  refreshment  stand,  had  driven  a 
horhC,  had  lived  near  railway  tracks,  and  was  frequently  around 
ihem,  possessed  sufficient  capacity  to  appreciate  the  danger  of  cross- 
ing a  track,  as  affecting  the  railway  company's  liability  for  his  death 
caused  by  a  locomotive   striking  him. 

Railroads — Death  of  Pedestrian— Proximate  Cansc — Contributory 
Negligence.t — .^n  H  year  old  boy  struck  by  a  locomotive  while  at- 
tempting to  cross  in  front  of  it  was  guilty  of  contributory  negli- 

•Kor  the  authorities  in  this  series  on  the  subject  of  the  degree  of 
care  required  of  a  minor  for  his  own  protection,  see  second  foot- 
note of  Garrison  v.  St.  Louis,  etc.,  Ry.  Co,  (Ark.).  34  R.  R.  R,  543. 
fl7  Am.  &  Eng.  k.  Cas.,  N.  S.,  543;  fourth  fool-note  of  Russell  r. 
Oregon  R.  &  Nav.  Co.  (Ore.),  33  R.  R.  R.  497.  56  Am.  fit  Eng.  R. 
Cas.,   N.   S„  497. 

tFor  the  authorities  in  this  series  on  the  question  whether  young 
ciiildren  can  be  guilty  of  contributory  negligence,  see  third  foot- 
note of  United  Rys.  &  Elec.  Co.  v.  Carneal  (Md.).  34  R.  R.  R.  705, 
57  Am.  &  Eng.  R.  Cas..  N.  S..  705;  first  foot-note  of  Berry  t:  St. 
I.nuis.  etc..  R.  Co.  (Mo.),  33  R.  R.  R.  343,  56  Am.  &  Eng.  R.  Cas.. 
N,  S„  243. 

tFor  the  authorities  in  this  series  on  the  question  whether  there 
ran  be  a  recovery  for  injuries  inflicted  by  a  train  which  the  high- 
w.iy  traveler  should  have  discovered  to  be  approaching  before  he 
m.Tde  the  attempt  to  cross  the  tracks,  see  fool-note  of  Evans  v. 
Pennsylvania  Co.  (Pa.),  35  R.  R.  R.  584.  58  Am.  &  Eng.  R.  Cas,,  N- 
S.,  584;  twelfth  foot-note  of  Bruggeman  7'.  Illinois  Cent.  R.  Co. 
(Iowa),  35  R.  R,  R.  B41,  5B  Am,  &  Eng.  R.  Cas.,  N.  S.,  241;  second 
foot-note  of  Slattery  v.  New  York,  etc.,  R.  Co.  (Mass.),  34  R.  R- 
R.  795,  57  Am.  &  Eng.  R.  Cas..  N.  S..  795;  fourth  foot-note  of  Wil- 
kinson V.  Oregon  Short  Line  R.  Co.  (Utah),  34  R.  R.  R.  360,  57  Am- 
&  Eng.  R,  Cas.,  N.  S.,  360;  fourth  head-note  of  Lundergan  v.  New 
York  Cent.  &  H,  R.  R,  R.  (Mass.),  34  R.  R.  R.  344,  57  Am.  &  Eng- 
R.  Cas..  N.  S.,  344. 
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gcncc  barring  recovery   for   his    death,   where   there   was   an    unob- 
structed vkw  of  the  locomotive's  approach. 

Railroads— Duty  of  Enginemen  to  Keep  Lookout.§ — The  duty  of 
locomotive  enginemen  to  keep  a  reasonable  lookout  for  persons  on 
the  track  does  not  necessaiily  require  that  both  the  engineer  and 
fireman  should  be  on  the  lookout  at  the  same  time. 

Error  to  Circuit  Court,  Washington  County. 

Action  by  Fred  Clawson's  administrator  against  the  Virginia- 
Cardina  Railway  Company.  From  a  judgment  for  plaintiff,  de- 
fendant brings  error.     Reversed. 

Whittle,  J.  In  our  view  of  this  case  the  only  assignment  of 
error  which  calls  for  the  extended  notice  is  the  action  of  the 
trial  court  in  overruling  the  motion  of  the  plaintiff  in  error,  the 
defendant  feelow,  to  set  aside  the  verdict  of  the  jury  on  the 
ground  that  the  contributory  negligence  of  the  plaintiff's  in- 
testate was  the  proximate  cause  of  the  accident. 

It  is  insisted  in  that  connection  that  if  it  be  conceded  that  the 
crossing  at  which  the  accident  occurred  was  a  public  crossing, 
which  imposed  upon  the  railway  company  the  duty  of  giving 
signals  of  the  approach  of  its  trains,  and  that  it  negligently  failed 
to  give  such  signals  by  blowing  the  whistle  or  ringing  the  bell, 
and  to  keep  a  reasonable  lookout  for  persons  on  the  crossing,  as 
charged  in  the  declaration,  nevertheless  the  plaintiff's  own  evi- 
dence shows  such  contributory  negligence  on  the  part  of  his  in- 
testate as  would  bar  a  recovery. 

The  essential  facts  of  the  case  may  be  summarized  as  follows : 
Fred  Clawson,  plaintiff's  intestate,  a  boy  about  12  years  and 
10  months  old,  was  run  over  and  killed  by  an  engine  and  tender 
of  the  defendant  in  the  daytime,  at  the  extract  company's  cross- 
ing in  the  town  of  Damascus.  The  engine  was  drifting  down- 
grade at  a  rate  of  speed  variously  estimated  at  from  8  to  20 
miles  an  hour.  At  the  point  of  accident  the  track  of  the  de- 
fendant's railway,  the  Virginia-Carolina,  and  that  of  the  extract 
company  run  parallel  with  each  other,  with  an  intervening  space 
of  25  feet  between  the  rails.  Clawson  was  playing  with  several 
other  boys  on  the  east  side  of  the  Virginia-Carolina  track  near 
the  crossing,  when  the  yard  foreman  of  the  extract  company, 
who  was  shifting  a  box  car  on  their  track,  called  to  them  from 
^  top  of  the  car  to  come  over  and  remove  a  plank  which  was 
lying  across  the  rails.  In  response  to  his  request  two  of  the 
Ws,  Clawson  and  Tolley,  crossed  over  to  the  west  side  of  the 

§For  the  authorities  in  this  series  on  the  subject  of  the  duty  of 
trainmen  to  lookout  when  trains  are  approaching  crossings,  see  last 
joot-note  of  Louisville  &  N.  R.  Co.  v.  Engleman's  Adm'r  (Ky.),  35 
I-  R.  R.  106,  58  Am.  &  Eng.  R.  Cas.,  N.  S.,  106;  fourth  foot-note  of 
Bourrett  v.  Chicago  &  N.  W.  Ry.  Co.  (Iowa),  34  R.  R.  R-  284,  57 
Am.  &  Eng.  R.  Cas.,  N.  S.,  284 
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Virginia-Carolina  track,  and  Clawson  removed  the  obstruction. 
Tolley  was  at  the  crossing  and  Clawson  15  feet  above  when  tliey 
undertook  to  recross  the  Virginia-Carolina  track.  Tolley  pre- 
ceded his  companion,  and  the  engine  was  within  a  few  feet  of 
him  when  he  cleared  the  eastern  rail.  Clawson  was  struck  **just 
as  soon  as  he  got  on"  the  track.  This,  in  varying  language,  is 
substantially  the  account  of  the  accident  given  by  eyewitnesses 
of  the  plaintiff. 

The  engineer  testified  that  he  saw  Tolley  on  the  track  at  the 
crossing  and  Clawson  at  the  side  of  the  track  a  few  feet  above, 
but  did  not  know  of  his  attempt  to  cross  in  front  of  the  engine 
until  after  the  accident.  It  is  clear  from  all  the  evidence  that 
it  was  not  possible  for  the  engineer  to  have  discovered  Claw- 
son's  peril  in  time  to  have  saved  him. 

Clawson  being  under  14  years  of  age  at  the  time  of  the  acci- 
dent, the  burden  rested  upon  the  defendant  to  rebut  the  legal 
presumption  that  he  was  incapable  of  contributory  negligence. 
To  meet  that  burden,  the  defendant,  without  contradiction, 
proved  thai  he  was  a  very  intelligent  boy;  that  he  had  formerly 
kept  a  stand  in  Damascus  from  which  he  sold  pop  and  candy, 
and  frequently  drove  his  father's  one-horse  wagon,  hauling  wood 
and  hay  and  other  feed.  (His  father  testified  that  he  had  a 
hired  driver,  and  that,  if  his  son  ever  drove  the  wagon  un- 
attended, it  was  without  his  knowledge.)  The  evidence  also 
showed  that  the  elder  Clawson  had  been  an  engineer  on  the 
Virginia-Carolina  Railway  for  about  16  or  18  months,  and  that 
young  Clawson  had  lived  for  several  years  in  the  immediate 
vicinity  of  the  railroad;  that  he  was  frequently  about  the  track, 
and  crossed  it  in  going  to  school  when  his  father  lived  at  Louder- 
dale. 

Ordinarily  a  less  degree  of  care  is  required  of  an  infant  than 
of  an  adult,  but  his  responsibility  is  always  to  be  measured  ac- 
cording to  his  maturity  and  capacity,  and  determination  by  the 
circumstances  of  the  case  as  shown  by  the  evidence.  Washing- 
ton, etc.,  R.  Co.  V.  Quale,  95  Va.  741,  30  S.  E.  391 ;  Roanoke  r. 
Shull,-  99  Va.  419,  34  S.  E.  34,  75  Am.  St.  Rep.  791.  See,  also, 
29  Cyc.  535. 

In  McDaniel  v,  Lynchburg  Cotton  Mills  Co.,  99  Va.  146,  37 
S.  E.  781  (an  elevator/ case),  a  boy  12  years  and  8  months  old 
was  held  guilty  of  contributory  negligence,  "with  which  he  was 
properly  chargeable  by  reason  of  his  maturity  and  intelligence," 
and  his  administrator  was  denied  a  recovery  for  an  accident 
which  occasioned  his  death. 

So,  also,  in  Seaboard  &c.  R.  Co.  i\  Hickey,  102  Va.  394,  ^f^ 
S.  E.  392,  it  .was  held  "that  an  intelligent  boy  upwards  of  eight 
years  of  age,  who  was  familiar  with  railroad  trains  and  who 
had  been  repeatedly  warned  to  keep  off  of  moving  cars,"  was 
guilty  of  contributory  negligence  in  attempting  to  get  on  a  flat 
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C2T  v^hUt  the  train  was  in  motion,  and  could  not  recover  for  re- 
sulnng  injury. 

Thest  cases  serve  to  illustrate  the  general  principle  with  respect 
to  the  age  and  degree  of  intelligence  and  capacity  necessary  to 
render  a  child  responsible  for  failure  to  exercise  reasonable  care 
for  his  own  safety. 

While  the  law  sedulously  guards  the  safety  of  an  infant  who 
is  too  young  and  inexperienced  to  be  conscious  of  danger,  or 
to  exercise  judgment  and  discretion  in  protecting  himself,  the 
rule  is  otherwise  where  he  has  attained  sufficient  age  and  ex- 
perience to  observe  and  avoid  danger.  In  the  latter  case  the 
law  imposes  upon  him  the  obligation  of  using  the  reason  he 
possesses,  and  of  exercising  a  degree  of  care  for  his  protection 
commensurate  with  his  maturity  and  capacity,  and  for  failure  to 
do  so  will  visit  upon  him  the  consequences  of  his  own  negli- 
gence. 

In  Thompson  on  Negligence,  §  1492,  the  author  observes:  **In 
case  of  a  child  old  enough  to  be  in  the  language  of  the  law 
sui  juris,  which  roughly  speaking  means  able  to  take  care  of 
himself,  the  question  of  his  contributory  negligence  in  attempt- 
ing to  cross  a  railroad  track  would  be  a  question  for  a  jury  under 
much  the  same  circumstances  that  it  would  in  case  of  an  adult." 

The  evidence  which  as  we  have  seen  was  undisputed  on  the 
point  leaves  no  room  to  doubt  that  plaintiff's  intestate  possessed 
ample  capacity  to  have  appreciated  the  danger  of  his  surround- 
ings, and  his  own  negligence  proximately  contributed  to  the 
acddent  which  cost  him  his  life. 

The  oft-repeated  language  of  Riely,  J.,  in  Johnson  v.  Chesa- 
peake, etc.,  R.  Co.,  91  Va.  171,  179,  21  S.  E.  238,  240,  is  very 
much  in  point :  "The  track  itself  was  a  prcKlamation  of  danger. 
It  was  his  duty  before  going  upon  it  to  use  his  eyes  and  ears. 
He  should  have  both  looked  in  either  direction  from  which  a  train 
could  come  and  listened;  and,  if  his  faculties  warned  him  of 
the  near  approach  of  a  train,  it  was  his  duty  to  keep  off  the 
track.  If  he  had  done  so  in  this  instance,  he  could  not  have 
failed  to  hear  and  see  the  coming  train,  and  be  made  sensible 
of  the  danger  of  going  upon  the  track.  It  was  in  plain  view. 
And  if  he  failed  to  look  and  listen,  as  duty  required  of  him, 
and  attempted  to  cross  the  track  in  front  of  a  rapidly  moving 
train,  and  was  caught  before  he  got  across  and  killed,  his  own 
act,  his  own  negligence,  so  contributed  to  the  injury  that  a 
recovery  therefor  cannot  be  sustained." 

In  the  instant  case  there  was  an  unobstructed  view  of  the  track 
in  the  direction  from  which  the  engine  was  coming  for  more 
than  1,500  feet. 

.  In  Southern  Railway  Co.  v.  Daves,  108  Va.  378,  61  S.  E.  748, 
it  was  said :  "A  railroad  company  cannot  be  held  liable  for  the 
failure  of  its  engineer  to  anticipate  that  a  person,  whether  in- 
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fant  or  adult,  approaching  a  crossing,  is  going  to  step  upon  the 
track  immediately  in  front  of  a  moving  engine,  unless  there  is 
something  to  suggest  to  the  engineer  that  such  person  does  not 
intend  to  remain  in  a  place  of  safety  until  the  train  has  passed." 

As  the  case  must  go  back  for  a  new  trial,  it  is  proper  to  say 
that  upon  evidence  similar  to  that  at  the  first  trial  instruction 
No.  1 — that  the  duty  to  keep  a  reasonable  lookout  does  not 
necessarily  require  that  both  the  engineer  and  fireman  should 
be  on  the  lookout  at  the  same  time — ought  to  be  given.  B  ram- 
mer V,  N.  &  W.  Ry.  Co.,  104  Va.  150,  51  S.  E.  211. 

For  these  reasons,  the  judgment  complained  of  must  be  re- 
versed, the  verdict  of  the  jury  set  aside,  and  the  case  remanded 
for  a  new  trial. 

Reversed. 


Morris  et  ux,  v.  Lackawanna  &  W.  V.  R.  Co. 

(Supreme  Court   of   Pennsylvania,   May  2,   1910.) 

[77    Atl.    Rep.    445.] 

DanuLges — Elements  of  Damages — Nervous  Shock.* — The  rule 
that  there  can  be  no  recovery  for  bodily  or  mental  suffering  result- 
ing from  fright  unconnected  with  physical  injury,  applies  to  an  ac- 
tion by  a  woman  for  a  miscarriage  resulting  from  a  nervous  shock 
occasioned  by  the  electric  car  in  which  she  was  riding  bumping  over 
the  track  after  running  off  an  open  switch. 

Appeal  from  Court  of  Common  Pleas,  Luzerne  Count} . 

Action  by  James  L.  Morris  and  wife  against  the  Lackawanna 
&  Wyoming  Valley  Railroad  Company.  Judgment  for  defend- 
ant, and  plaintiffs  appeal.     Affirmed. 

Argued  before  Fell,  C.  J.,  and  Brown,  Mestrezat,  Potter, 
and  Elkin,  JJ. 

/.  B,  Woodward,  for  appellants. 

John  T,  Lenahan,  Frank  A.  McGuigan,  and  Richard  B. 
Sheridan,  for  appellee. 

Elkin,  J.  We  have  read  with  care  the  able  and  exhaustive 
argument  of  the  learned  counsel  for  appellants,  but  have  not 
been  convinced  that  the  trial  judge  committed  error  in  directing 
a  verdict  for  defendant.     The  learned  court  below  followed  the 

♦For  the  authorities  in  this  series  on  the  question  of  the  right  to 
recover  damages  for  mental  suffering,  see  last  foot-note  of  Caldwell 
V.  Northern  Pac.  Ry.  Co.  (Wash.),  35  R.  R.  R.  161,  58  Am.  &  Eng. 
R.  Cas.,  N.  S.,  161;  foot-note  of  St.  Louis,  etc.,  Ry.  Co.  v.  Buckner 
(Ark.),  33  R.  R.  R.  780,  56  Am.  &  Eng.  R.  Cas.,  N.  S.,  780. 
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ndc  of  our  Pennsylvania  cases  in  holding  that  there  can  be  no 
recovery  of  damages  for  bodily  or  mental  suffering  resulting  from 
fright  unconnected  with  physical  injury.  While,  it  is  true,  this 
rule  has  been  relaxed  more  or  less  in  some  jurisdictions,  it  has 
been  uniformly  upheld  and  applied  in  our  state.  Fox  v, 
Borkev,  126  Pa.  164,  17  Atl.  604;  Ewing  v.  Railway  Co.,  147 
Pa.  40,  23  Atl.  340,  14  L.  R.  A.  666,  30  Am.  St.  Rep.  709 ;  Linn 
V.  Duquesne  Boro.,  204  Pa.  551,  54  Atl.  341,  93  Am.  St.  Rep. 
800;  Houston  v,  Freemansburg  Boro.,  212  Pa.  548,  61  Atl.  1022, 
3  L.  R.  A.  (N.  S.)  49;  Chittick  z/.  Rapid  Transit  Co.,  224  Pa. 
13,  73  Atl.  4,  23  L.  R.  A.  (N.  S.)  1073. 

In  very  recent  cases  the  rule  has  been   reiterated   as  being 
srttled  law  here.     The  only  question,  therefore,  that  can  arise  in 
the  case  at  bar,  is  whether  the  injury  complained  of  resulted 
from   nervous    shock.     It    is    argued    for    appellants    that    the 
learned  court  below  erred  in  two  important  particulars :     First,  in 
assuming  that  there  could  be  no  recovery  for  an  injury  produced 
by  fright  alone  in  a  case  where  the  relation  of  carrier  and  pas- 
senger existed ;  and,  second,  in  assuming  that  the  injury  suffered 
in  the  present  case  was  produced  by  fright  unaccompanied  by 
physical  violence.     As  to  the  first  proposition,  it  may  be  stated 
that  while  the  relation  of  the  parties  may  and  does  affect  the 
degree  of  care  owed  by  one  to  the  other,  the  rule  as  to  nervous 
shock  does  not  depend  upon  such  considerations.     The  answer 
to  the  second  proposition  depends  upon  the  facts,  and,  as  we 
read  the  testimony,  only    one  conclusion  can  be  drawn,  and  that 
is  that  the   miscarriage   resulted   from   the   nervous   shock   oc- 
casioned by  the  car  bumping  over  the  track  at  the  open  switch. 
The  wife,  one  of  the  appellants  here,  so  testified  and  so  did  the 
physician  who  attended  her.     In  refusing  the  motion  for  a  new 
trial  the  learned  court  below  set  out  at  some  length  the  testimony 
of  Mrs.  Morris  and  her  physician,  in  which  it  was  admitted  by 
the  one  and   testified  by   the   other  that   the   miscarriage   was 
caused  bv  the  nervous  shock.     These  were  the  witnesses  most 
competent  to  testify  as  to  the  causes  which  produced  the  injury 
complained  of,  and  we  do  not  understand  how  it  can  be  con- 
sidered error  for  the  learned  court  to  assume  as  a  fact  what  had 
been  expressly  stated  in  the  testimony  relied  on  to  sustain  a  re- 
covery.   It  is  a  matter  not  only  of  scientific,  but  of  common, 
knowledge  that  miscarriages  are  often  caused  by  fright  or  nerv- 
ous shock,  and  the  testimony  in  this  case  simply  shows  that  what 
frequently  happens  in  the  natural  order  of   things  did  occur. 
There  was  no  evidence,  sufficient  to  be  submitted  to  the  jury,  to 
warrant  a  finding  that  the  miscarriage  was  caused  by  any  physical 
^jviry.    Under  these  circumstances,  the  learned  trial  judge  was 
clearly  right  in  applying  the  rule  of  our  cases  and  in  directing 
a  verdict  for  the  defendant. 
Judgment  affirmed. 
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(Supreme  Court  of  Oklahoma,  July  12,  1910.) 
[110   Pac.   Rep.   782.] 

Railroads — Operation — Injuries     to     Animals — Fences. — Where     a 

railway  company  is  not  required  either  by  statute  or  contract  to 
fence  its  right  of  way,  but  does  so,  failure  to  keep  the  fence  in  such 
condition  as  will  prevent  cattle  from  going  upon  its  right  of  way 
does  not  subject  the  company  to  the  payment  of  damages  for  the 
killing  of  trespassing  cattle  or  stock  by  the  operation  of  trains,  un- 
less the  killing  is  shown  to  have  been  negligently  done. 
(Syllabus  by  the  Court.) 

Error  from  Atoka  County  Court;  J.  H.  Linebaugh,  Judge. 

Action  by  Charles  Le  Flore  against  Davis  Bros.  &  Burke  and 
others.  From  a  judgment  for  plaintiflf,  defendants  bring  error. 
Reversed  and  remanded,  with  instructions, 

r.  L.  Jackson  and  W.  R,  Allen^  for  plaintiffs  in  error. 
D,  H.  Linebaugh,  for  defendant  in  error. 

Dunn,  C.  J.     This  case  presents  error  from  the  county  court 
of  Atoka  county,  Okl.     Judgment  was  rendered  in  favor  of  de- 
fendant in  error  as  plaintiff  against  the  plaintiffs  in  error  as 
defendants.     Plaintiff  brought  action  to  recover  damages  alleged 
to  have  been  caused  by  the  killing  of  certain  cattle  and  a  jennet, 
which  had  strayed  onto  the  railroad  track  of  the  Missouri,  Kansas 
&  Texas  Railway  Company  through  an  opening  made  in  a  fense 
which  had  been  constructed  along  the  right  of  way.     The  plain- 
tiffs   in  error  aside    from  the    railway   company    were    alleged 
to  be  employees  thereof.     The  crucial  question  in  the  case,  and 
the  decision  of  which  will  determine  it,  is  raised  on  an  exception 
taken  by  the  defendants  to  the  fourth  instruction  given  by  the 
court  to  the  jury.     The  same  is  as   follows:     *'The  court  in- 
structs you  that  the  defendant  railway  company  were  not  re- 
quired by  law  to  fence  their  right  of  way  at  the  time  and  at  the 
points  the  plaintiff  alleges  that  his  cattle  and  jennet  were  killed, 
but,  if  you  find  from  the  evidence  that  the  defendant  railway 
company  had  voluntarily  fenced  its  right  of  way  at  said  time 
and  said  points,  then,  in  that  event,  it  would  be  charged  with 
the  duty  of  maintaining  and  keeping  that  fence  in  such  state  of 
repair  that  ordinary  stock  could  not  pass  over  it  or  through  it, 
and  if  they  permitted  their  employees  to  tear  down  or  make 
openings  therein,  or  if  they  had  knowledge  that  the  same  had 
been  done,  and  permitted  it  to  remain  in  that  condition,  and 
failed  to  replace  or  repair  same,  and  that  stock  was  allowed  to 
pass  over  or  through  said  fence  upon  its  right  of  way,  and  are 
run  over  and  injured  and  killed  by  its  engines  and  cars,  that 
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it  would  be  liable  together  with  its  said  employees,  for  all  damages 
thus  incurred,  and,  if  you  find  from  a  preponderance  of  the 
evidence  in  this  case  that  said  conditions  existed  and  that  the 
plaintiffs  cattle  and  jennet  did  pass  through  said  line  of  fence 
and  upon  said  right  of  way,  and  were  run  over  and  injured  or 
killed  by  the  engines  and  cars  of  said  railway  company,  then, 
in  that  event,  the  said  railway  company  would  be  liable  to  the 
plaintiff  jointly  with  their  employees  for  all  damages  that  the 
facts  may  show  to  you  that  the  plaintiff  has  sustained ;  otherwise 
you  would  find  for  the  defendants." 

It  may  also  be  noted  that  neither  in  the  pleading  nor  the  evi- 
dence is  the  defendant  railway  company  or  the  other  defendants 
charged  in  any  particular  with  negligence  in  the  killing  of  the 
said  animals  further  than  may  be  involved  in  the  mere  failure 
to  maintain  and  keep  the  fence  in  such  a  state  of  repair  that 
stock  could  not  pass  over  or  through  it.  Counsel  for  defendants 
rely  for  reversal  of  the  judgment  on  the  case  of  C,  R.  I.  &  P. 
Ry.  Co.  v.  Woodworth,  1  Ind.  T.  20,  35  S.  W.  238.  This  case 
is  practically  on  all  fours  with  the  case  at  bar,  and  holds  that, 
under  the  state  of  facts  here  presented,  recovery  could  not  be 
had.  Counsel  for  plaintiff  referring  to  this  case  says  in  his 
brief  that,  if  it  be  followed,  a  reversal  and  dismissal  of  the  action 
will  necessarily  result,  and,  while  asserting  that  it  fails  to  de- 
clare the  law,  he  cites  on  countervailing  authority,  and  we  know 
of  none,  while  the  opinion  relied  on  finds  support  in  the  adju- 
dications of  a  number  of  other  jurisdictions,  among  which  may 
be  noted  the  following:  Beasley  v.  New  Orleans  &  N.  E.  R. 
Co..  91  Miss.  268,  45  South.  864;  Georgia  Southern  &  F.  Ry. 
Co.  v,  Wisenbaker.  113  Ga.  604,  38  S.  E.  956;  Martin  v,  Chi- 
cago, B.  &  O.  Ry\  Co.,  15  Wvo.  493,  89  Pac.  1025;  Crarv  v. 
Chicago,  Milwaukee  &  St.  Paul  Ry.  Co.,  18  S.  D.  237,  100  N. 
W.  18;  Cleveland,  Columbus  &  Cincinnati  R.  R.  Co.  v,  Elliott, 
4  Ohio  St.  474. 

In  the  case  of  C,  R.  I.  &  P.  Ry.  Co.  v.  Woodworth,  suprct, 
the  Court  of  Appeals  for  the  Indian  Territory,  discussing  this 
question,  said:  "By  the  fencing  of  the  right  of  way,  the  rail- 
road uses  extraordinary  diligence  to  prevent  accidents,  but  by 
failing  to  fence  its  track  it  does  not  invite  the  public  to  go  on 
Its  track,  nor  does  it  invite  cattle  to  herd  upon  its  right  of  way ; 
^nd,  if  cattle  go  upon  the  track  when  trains  are  passing,  and 
they  become  injured,  the  railroad  company  is  not  liable  for  dam- 
^?es,  unless  failing  to  exercise  ordinary  care  to  discover  animals 
that  may  be  upon  its  track,  or,  after  seeing  the  danger  to  which 
such  animals  would  be  subjected,  it  fails  to  exercise  its  utmost 
diligence  in  preventing  injury  to  them.  If  the  railroad  com- 
pany is  guilty  of  negligence  in  leaving  the  fence  open  at  any  part 
^^  Its  track,  after  fencing  a  portion  of  it,  it  would  be  required 
^y  the  same  rule  to  fence  it  along  its  entire  line.     The  jury  in 
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this   case    evidently    reached    the   conclusion    that    the    railioad 
company  was  guilty  of  negligence  by  reason  of  the  fact  that  the 
gates  were  not  kept  in  repair  at  the  highway,  or  by    reason  of 
the  fact  that  suitable  cattle  guards  were  not  placed    on   either 
side  of  the  highway  to  prevent  cattle  from  going  on   the  right 
of  way  of  defendant's  railway.     If  the  court  had  instructed,  as 
requested  by  appellant,  that  the  railway  company  was   noc  re- 
quired by  law  to  fence  its  track,  the  jury  would,  in   all   prol> 
ability,  have  found  for  the  defendant;  for  there  was   no  other 
evidence  of   negligence   disclosed   in   the   testimony   which   they 
could  have  taken  into  consideration.     Entertaining  this  view  of 
the  case,  we  are  of  opinion  that  the  court  should  have  instructed 
the  jury,  as  requested  by  the  appellant's  counsel  to  return  a  ver- 
dict for  the  defendant  in  the  case  below.''     From  the  foregoing 
considerations,  w^e  are   constrained  to  hold   that  on   the   whole 
case,  no  legal  element  of  negligence  of  defendants  having  been 
shown,  the  judgment  of  the  trial  court  must  of  necessity  be  re- 
versed, and  the  case  remanded,  with  instructions  to  set  aside  the 
judgment  herein  rendered  and  dismiss  the  same. 

Turner.  Haves,  and  Kane,  JJ.,  concur.     Williams,  J.,  con- 
curs in  the  conclusion. 


Carter  v.  Maryland  &  P.  R.  Co. 
(Court   of   Appeals   of   Maryland,    Feb.    11,    1910.) 

[77    Atl.    Rep.    301.] 

Exceptions,  Bill  of — Time  to  Sign — Extensions. — Under  the  ordi- 
nary practice,  and  in  the  absence  of  any  rule  of  court,  an  exception 
to  a  ruling  of  the  court  must  be  taken  at  the  time  the  ruling  is  made; 
but  it  is  not  necessary  to  prepare  a  bill  of  exceptions  or  have  it 
signed  until  after  the  trial  at  some  convenient  time  during  the  term, 
unless  otherwise  specially  ordered  by  the  court,  which  may  by  or- 
der passed  during  the  term  extend  the  time  beyond  its  expiration. 

Exceptions,  Bill  of — Time  to  Sign — Extensions  by  Agreement. — A 
bill  of  exceptions  may  be  prepared  and  signed  after  the  expiration 
of  the  term  by  consent  of  the  parties  to  the  action. 

Exceptions,  Bill  of — ^Time  to  Sign — Extensions. — The  trial  court 
may  grant  successive  extensions  of  the  time  for  the  preparation  and 
signing  of  the  bill  of  exceptions,  where  the  first  extension  is  made 
before  the  expiration  of  the  term,  and  wheie  each  subsequent  ex- 
tension is  granted  before  the  expiration  of  the  next  preceding  one. 

Appeal  and  Error — Review — Discretion — Extension  of  Time  for 
Signing  Bill  of  Exceptions. — The  action  of  the  court  in  granting  ex- 
tensions of  time  for  signing  a  bill  of  exceptions  will  not  be  revised 
on  appeal. 
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Railrotds— Fires — Destruction  of  Property — ^Evidence — Sufficiency. 

—Where,  in  an  action  against  a  railroad  for  the  destruction  of  tim- 
ber by  fire,  plaintiff  showed  a  deed  to  him  of  the  land  on  which  the 
i}mber  was  burned,  and  that  he  was  in  the  possession  of  the  premises 
and  had  used  the  land  to  cut  firewood  from,  and  witnesses  testified 
to  declarations  of  former  owner  of  plaintiff's  land  and  the  adjacent 
Und  as  to  the  boundary  between  plaintiff's  land  and  the  adjacent 
land,  showing  that  the  timber  burned  was  on  plaintifFs  land,  there 
»as  sufficient  evidence  of  plaintiff's  possession  of  the  burned  timber 
land  to  enable  him  to  recover  for  the  damages  sustained. 

Trespass — ^Trespass  to  Real  Estate — ^Possession  of  Plaintiff. — 
Though  the  gist  of  an  action  of  trespass  is  the  injury  done  to  plain- 
tiffs possession,  plaintiff  need  only  show  a  constructive  possession, 
especially  where  the  action  is  against  a  tort-feasor  setting  up  no 
claim  of  title  in  himself. 

Railroads — Fires — Injuries  to  Land  —  Evidence — Admissibility. — 
Where,  in  an  action  against  a  railroad  for  the  destruction  by  fire  of 
timber  on  land  claimed  by  plaintiff,  the  railroad  did  not  offer  evi- 
dence that  the  title  to  a  part  of  the  land  claimed  by  plaintiff  was  in 
a  third  person  at  the  time  of  the  fire,  deeds  o!  a  prior  owner  of  the 
land  conveying  a  part  of  it  to  a  third  person  were  inadmissible,  in 
the  absence  of  proof  of  what  land  was  conveyed  by  other  deeds  re- 
ferred to  as  sources  of  the  grantor's  title  in  the  deed  to  plaintiff. 

Trespass — ^Trespass  to  Real  Estate. — Where  one  suing  in  trespass 
for  injury  to  real  estate  caused  by  fire  destroying  the  timber  on  his 
land  showed  a  sufficient  possession  to  enable  him  to  sue,  defendant, 
claiming  no  title,  but  standing  in  the  attitude  of  a  wrongdoer,  could 
not  show  title  to  the  premises  in  a  third  person,  either  in  defense  of 
the  action,  or  in  mitigation  of  damages. 

Evidence — ^Ancient  Instruments — Admissibility. — A  plat  having  an 
ancient  appearance,  but  bearing  on  its  face  no  indication  of  who 
made  it  or  whence  it  came,  or  whether  it  is  an  original  or  a  copy,  is 
inadmissible  in  evidence,  where  the  witness  offering  it  merely  testi- 
lied  that  he  had  received  it  from  a  former  surveyor  of  the  county, 
but  did  not  know  who  made  it,  or  the  circumstances  under  which 
it  was  made,  or  where  the  surveyor  got  it,  or  whether  it  was  correct 
when  made,  or  in  whose  custody  it  had  been  since  then. 

Evidence— Opinion  Evidence — ^Amount  of  Damages — ^Admissibility. 
—A  practical  lumberman,  testifying  as  an  expert  after  examining  tim- 
ber land  damaged  by  a  fire,  may  not  testify  as  to  the  amount  of  dam- 
ages; that  being  for  the  jury  from  a  consideration  of  the  whole  case. 
Railroads—Fires — Liability.* — A    railroad    must   keep    its    right    of 

*For  the  authorities  in  this  series  on  the  subject  of  the  duty  of  a 
railroad  to  keep  its  right  of  way  free  of  combustibles,  see  last  foot- 
note of  Southern  Ry.  Co.  v.  Thompson  (Ga.),  27  R.  R.  R.  561,  50  Am- 
&  Eng.  R.  Cas.,  N.  S.,  561;  first  foot-note  of  Smith  v.  Ogden  &  N- 
W.  R.  Co.  (Utah),  27  R.  R.  R.  487,  50  Am.  &  Eng.  R.  Cas..  N.  Sr 
487;  first  foot-note  of  Fireman's  Fund  Ins.  Co.  v.  Northern  Pac.  Ry- 
Co.  (Wash.),  27  R.  R.  R-  242,  50  Am.  &  Eng.  R.  Cas.,  N.  S.,  242. 
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way  clear  of  combustible  materials,  and  where  it  permitted  g^rass  and 
weeds  likely  to  be  ignited  from  sparks  from  its  engines  to  remain  on 
the  right  of  way,  and  the  grass  and  weeds  were  set  on  fire  by  an 
engine,  and  the  fire  was  carried  by  the  wind  to  adjacent  property  de- 
stroying it,  the  owner  of  the  adjacent  property  was  entitled  to  re- 
cover, though  the  railroad  was  not  negligent  in  its  managrement  of 
the  engine  setting  the  fire. 

Railroads — Fires — Proximate  Cause. — If  the  destruction  of  plain- 
tiff's property  was  not  the  natural  result  of  the  starting  of  a  fire  in 
combustible  material  on  a  railroad  right  of  way.  the  railroad  was 
not  liable. 

Railroads — Fires — Liability — Burden  of  Proof.t — Where  it  is  shown 
that  a  fire  was  set  out  by  an  engine,  and  was,  by  reason  of  a  high 
wind  and  combustible  material  on  defendant's  right  of  way,  commu- 
nicated to  buildings,  and  from  them  to  plaintiff's  woodland,  as  the 
proximate  cause  thereof,  the  burden  was  on  defendant  to  prove  that 
it  was  not  guilty  of  negligence. 

Railroads — Fires — Liability — Burden  of  ProoLJ — One  suing  a  rail- 
road for  destruction  of  property  by  fire  set  by  an  engine  has  the  bur- 
den of  proving  that  the  fire  was  started  by  the  railroad  operating  its 
train,  and  there  is  no  presumption  either  in  law  or  in  fact  that  the 
fire  was  originated  by  the  railroad. 

Trespass — Destruction  of  Property — Right  to  Recover. — Where  a 
purchaser  of  real  estate  on  which  posts  and  rails  had  been  cut  and 
piled  used  some  of  the  rails,  he  could  recover  for  a  destruction  of 
the  remainder,  though  there  was  nothing  to  show  that  he  purchased 
the  posts  and  rails  apart  from  the  purchase  of  the  land,  or  that  he 
owned  them. 

Railroads — Fires — Evidence. — In  an  action  against  a  railroad  for 
the  destruction  by  fire  of  timber  land  claimed  by  plaintiff,  a  plat 
made  by  a  witness,  together  with  his  testimony  in  determining  the 
true  location  on  the  ground  of  the  boundary  of  plaintiff's  land,  was 
proper  for  consideration  by  the  jury,  though  the  plat  and  evidence 
did  not  constitute  a  bar  to  plaintiff's  right  to  recover. 

tFor  the  authorities  in  this  series  on  the  question  whether  a  pre- 
sumption of  negligence  arises  from  the  fact  that  a  fire  is  set  by  a 
railroad  locomotive,  see  first  foot-note  of  Goodman  z\  Lehigh  Val- 
ley R.  Co.  (N.  J.),  3  R.  R.  R.  333.  57  Am.  &  Eng.  R.  Cas.,  N.  S..  383: 
seventh  head-note  of  Norfolk  &  W.  Ry.  Co.  v.  Thomas  (Va),  33 
R.  R.  R.  618,  56  Am.  &  Eng.  R.  Cas.,  N.  S.,  618;  foot-note  of  Erick- 
son  V.  Pennsylvania  R.  Co.  (C.  C.  A.).  33  R.  R.  R.  526.  56  Am.  & 
Eng.   R.  Cas.,  N.  S..  526. 

For  the  authorities  in  this  series  on  the  subject  of  the  rebuttal  of 
the  presumption  of  negligence  arising  from  the  fact  that  a  fire  i* 
set  by  a  locomotive,  see  second  paragraph  of  first  foot-note  of  Good- 
man V.  Lehigh  Valley  R.  Co.  (N.  J.),  34  R.  R.  R.  383.  57  Am.  &  Eng. 
R.  Cas.,  N.  S..  383;  second  head-note  of  Phillips  v.  Southern  Ry.  Co. 
(Va.),  34  R.  R.  R.  394.  57  Am.  &  Erp.  R.  Cas..  N.  S..  394. 

tSee  first  foot-note  of  Phillips  r.  Southern  Ry.  Co.  (Va.),  34  R. 
R.  R.  394,  57  Am.  &  Eng.   R.  Cas.,   N.  S..  394. 
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Appeal  from  Circuit  Court,  Baltimore  County ;  Frank  I.  Dun- 
can, Judge. 

Action  by  John  T.  Carter  against  the  Maryland  &  Pennsyl- 
vania Railroad  Company.  From  a  judgment  granting  insuffi- 
cient relief,  plaintiff  appeals.    Reversed  and  remanded. 

The  following  are  the  prayers  requested  by  plaintiff: 
'*(1)  The  jury  are  instructed  that  it  was  the  duty  of  the  de- 
fendant to  keep  its  railroad  tracks  and  right  of  way  clear  of 
combustible  materials;  and  if  the  jury  find  that  defendant  neg- 
ligently permitted  sedge  grass  and  weeds  and  bushes  likely  to 
be  ignited  from  sparks  issuing  from  its  engine  to  be  and  re- 
main upon  its  right  of  way  between  the  Wysong  Trestle  and  the 
old  Preston  Mill  buildings,  and  that  on  the  25th  of  April,  1906, 
said  grass  and  weeds  were  set  on  fire  by  one  of  the  defendant's 
engines,  and  further  find  that  said  fire  was  carried  by  the  wind 
through  said  grass  and  weeds  to  and  set  on  fire  said  buildings, 
and  from  said  buildings  carried  across  Deer  creek  to  the  plain- 
tiff's woodland,  as  testified  to  by  his  witnesses,  and  burned  it, 
then  the  plaintiff  is  entitled  to  recover  in  this  action,  even  though 
the  jury  believe  that  the  defendant  was  not  negligent  in  its 
management  and  use  of  the  said  engine. 

"(2)  If  the  jury  find  that  the  property  along  the  defend- 
ant's railroad,  between  the  Wysong  Trestle  and  old  buildings 
on  the  Preston  Mill  property,  was.  on  the  25th  day  of  April, 
1906,  set  on  fire  by  one  of  the  defendant's  engines,  then  such 
fire  is  prima  facie  evidence  of  negligence;  and  if  the  jury  find 
that  said  fire  was  by  reason  of  the  wind  and  grass  and  bushes 
on  said  property  communicated  to  and  set  on  fire  said  buildings 
and  from  said  buildings  communicated  to  the  plaintiff's  wood- 
bnd,  and  the  same  burned  as  the  approximate  cause  thereof, 
as  testified  by  the  plaintiff's  witnesses,  then  the  plaintiff  is  en- 
titled to  recover  in  this  action,  unless  the  jury  is  satisfied  by 
preponderating  proof  that  the  injury  complained  of  was  occa- 
sioned without  any  negligence  on  the  part  of  the  defendant  or  its 
agents. 

"(3)  If  the  jury  find  their  verdict  for  the  plaintiff,  then  they 
are  instructed  to  allow  him  such  sum  of  money  as  they  believe 
^rom  the  evidence  will  fully  compensate  him  for  all  damages 
^e  has  sustained  as  the  direct  result  of  the  injury  to  his  wood- 
land and  fences. 

.  "(4)  If  the  jury  find  their  verdict  for  the  plaintiff,  then  he 
^  entitled  to  recover,  in  addition  to  any  injury  they  may  find 
he  has  sustained  from  the  burning  of  the  timber  and  fences, 
the  value  of  any  posts  and  rails  they  find  were  in  his  possession 
and  destroyed  by  the  fire  referred  to  in  this  case,  as  testified  to 
by  his  witnesses. 

"(5)    If  the  jury  find  their  verdict  for  the  plaintiff,  and  fi\r- 
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ther  find  that  the  deed  to  the  plaintiff,  dated  the  13th  of  Decem- 
ber, 1902,  given  in  evidence,  included  in  woodland  referred  to 
in  this  case  lying  east  of  Deer  creek,  south  of  the  Cherry  Hill 
Road  and  west  of  the  lines  testified  to  by  Harrison  x^yres  and 
James  Crowl  as  the  division  lines  between  the  Rutledge   and 
Rigdon  or  Witz  lands,  containing  42  acres,  2  perches,   and  24 
square  roods,  as  shown  upon  the  plat  of  James  W.   McNabb, 
offered  in  evidence,  as  part  of  the  land  thereby  conveyed,  and 
that  the  plaintiff  took  possession  thereof  by  virtue  of  said  deed 
and  held  the  same  at  the  time  of  the  fire  referred  to  in  this  case, 
then  he  is  entitled  to  recover  all  the  damages  he  has  sustained 
(if  any)   to  said  woodland,  and  to  any  fences  thereon,   caused 
by  said  fire,  and  the  deeds,  and  the  plat,  and  evidence  of  Walter 
E.  Somerville,  given  in  evidence  by  the  defendant,  are  no  bar 
to  the  plaintiff's  right  to  recover  said  damages. 

"(6)     If  the  jury  find  that  the  woodland  lying  east  of  Deer 
creek,  south  of  the  Cherry  Hill  Road,  and  west  of  the  lines  tes- 
tified to  by  Harrison  Ayres  and  James  Crowl  as  the  division 
lines  between  the  Rutledge  and  Rigdon  or  Witz  lands,  in  Har- 
ford county,  containing,  as  shown  upon  the  plat  of  James  W. 
McNabb  (given  in  evidence),  42  acres,  2  perches,  and  24  square 
roods,  was  in  the  possession  of  Joshua  Rutledge  as  devisee  un- 
der the  sixth  clause  of  the  will  of  his  father,  Ignatius  Rutledge, 
dated  the  5th  day  of  November,  1874  (given  m  evidence),  dur- 
ing his  life,  and  after  his  death  in  the  possession  of  his  wife, 
Phoebe  Rutledge,  as  devisee  under  the  first  clause  of  his  will, 
dated  the  15th  day  of  June,  1892  (given  in  evidence),  and  that 
said  possession   was  uninterrupted,   adverse,  and   exclusive   for 
20  years,  then  such  possession  created  a  good  and  sufficient  legal 
title;  and  further  find  the  deed  to  the  plaintiff  of  the  Rutledge 
property,  dated  the  13th  December,  1902   (given  in  evidence), 
and  that  the  plaintiff  entered  upon  and  took  possession  of  said 
woodland  under  said  deed,  then  he  acquired  a  good  legal  title 
thereto  as  well  as  the  possession  thereof,  and  the  deeds,  and 
the  plat  and  the  testimony  of  Walter  E.   Somerville,  given  in 
evidence  on  behalf  of  the  defendant,  cannot  affect  the  plaintiff's 
said  title  and  possession,  and  are  no  defense  to  his  right  to  re- 
cover in  the  action  for  all  damages  the  jury  find  (if  any)  was 
done  to  said  entire  tract  of  woodland  and  the  fences  thereon 
by  the  fire  referred  to  in  this  case. 

"(7)  If  the  jury  find  their  verdict  for  the  plaintiff,  and  fur- 
ther find  that  the  plaintiff  was  at  the  time  of  the  fire  referred 
to  in  this  case  in  possession  of  the  woodland  lying  east  of  Deer 
creek,  south  of  the  Cherry  Hill  Road,  and  west  of  the  lines  tes- 
tified to  by  Harrison  Ayres  and  James  Crowl  as  the  division 
lines  between  the  Rutledge  and  Rigdon  or  Witz  properties,  in 
Harford  county,  containing  on  the  plat  of  James  McNabb, 
(given  in  evidence)  42  acres,  2  perches,  and  24  square  roods. 
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claiming  title  thereto  undei  the  deed  to  him  dated  13th  of  De- 
cember, 1902  (given  in  evidence),  as  part  of  the  property 
thereby  conveyed,  and  using  it  as  his  own  property,  then  the 
plaintiff  is  entitled  to  recover  all  the  damages  he  has  sustained 
fit  any)  to  said  woodland  and  to  any  fences  thereon  caused 
by  said  fire,  and  the  deeds  and  the  plat,  and  the  evidence  of 
Walter  E.  Somerville,  given  in  evidence  by  the  defendant,^  are 
no  bar  to  the  plaintiff's  right  to  recover  said  damages." 

The  court  re  fused,  prayers  4,  5,  6,  and  7,  and  granted  prayers 
2  and  3,  and  also  granted  prayer  1  in  connection  with  defend- 
ant's prayer  2. 

The  following  are  the  prayers  requested  by  defendant: 

"(1)  If  the  jury  find  from  the  evidence  that  the  tracks  and 
p^^dbed  of  the  defendant  between  Preston's  Mill  and  Wysong's 
Trestle  were  kept  with  reasonable  care  and  diligence  during  the 
month  of  April,  in  the  year  1906,  and  that  the  first  train  mov- 
ing northerly  on  the  morning  of  April  25th  in  said  year  was 
operated  with  reasonable  care  and  diligence,  and  that  the  engine 
of  said  train  was  in  good  order  and  entirely  fit  for  service,  and 
was  provided  with  as  good  an  ash  pan  and  spark  arrester  as  is 
known  to  railway  people,  and  the  same  had  been  inspected  reg- 
ularly with  reasonable  care  and  diligence,  and  that  an  inspec- 
tion thereof  was  made  on  the  evening  of  same  date  and  said 
engine  was  found  to  be  in  good  condition  and  fit  to  be  operated, 
and  that  the  coal  used  by  said  engine  was  as  good  as  could  be 
gotten  on  the  market,  then  the  defendant  is  not  liable  for  the 
damages  resulting  from  the  fire  which  started  on  said  date  along 
the  railway  tracks  near  Preston's  Mill,  even  though  the  jury  be- 
lieve the  same  was  started  by  defendant's  engine,  and  their  ver- 
dict must  be  in  favor  of  the  defendant. 

"(2)  Even  if  the  jury  find  that  the  fire  mentioned  in  the 
declaration  was  started  by  the  negligence  of  the  defendant,  yet 
if  the  jury  further  find  that  on  the  day  of  the  fire  there  was  a 
Wgh  wind,  and  that  between  the  railroad's  right  of  way  and 
Deer  creek  on  the  lands  of  Preston  there  was  a  great  quantity 
^f  sedge  grass,  briars,  and  other  filth,  and  also  several  abandoned 
buildings  in  a  state  of  decay,  all  of  which  was  very  dry  and  com- 
bustible to  which  the  fire  spread,  and  that  by  reason  of  said 
wind  burning  matter  from  said  building  was  carried  across  the 
creek  to  the  plaintiff's  lands,  then  these  are  facts  which  the 
jury  are  at  liberty  to  consider  in  connection  with  all  the  facts 
in  the  case  in  determining  whether  the  spreading  of  said  fire 
to  the  plaintiff's  lands  was  the  natural  and  direct  consequence 
^i  the  starting  of  said  fire  by  the  defendant,  and,  if  the  jury 
find  that  the  burning  of  the  plaintiff's  timber  was  not  the  natu- 
ral and  direct  result  of  said  fire  having  started  in  the  sedge  grass 
^  Preston's  land,  then  the  defendant  is  not  liable  in  this  action, 
^nd  their  verdict  must  be  for  the  defendant. 
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"(3)  The  defendant  prays  the  court  to  instruct  the  jury 
that,  in  passing  on  the  issues  in  this  case,  to  entitle  the  plain- 
tiff to  recover,  it  is  incumbent  on  him  to  show  by  a  preponder- 
ance of  proof  that  the  fire  of  May  25,  1906,  which  i§  alleged 
to  have  caused  the  injury  to  the  plaintiff,  was  started  by  the  de- 
fendant operating  its  train  near  said  premises,  and  there  is  no 
presumption  either  in  law  or  in  fact  that  the  fire  was  originated 
or  caused  by  the  defendant. 

"(4)     If  the  jury  find  the  deed  from  Harlan  and  others  to  the 
plaintiff  offered  in  evidence  by  the  plaintiff,  and  also  deeds  from 
Gibson  and  Wheeler  to  Rutledge  and  Wheeler,  respectively,  of- 
fered in  evidence  by  the  defendant,  then  that  part  of  the  tract 
of  land  called  the  'Garden  Fence'  containing  34J4  acres,  which 
is  excepted,  from  the  operation  of  the  said  deed  to  Rutledge  and 
conveyed  by  said  deed  to  Wheeler,  did  not  pass  under  the  said 
first-named  deed,  and  if  the  jury  further  find  that  about  22  acres 
of  said  excepted  part  of  the  said  tract  called  the  'Garden  Fence' 
lies  within  the  limits  of  the  burned  area,  damage  to  which  is 
claimed  by    the  plaintiff,    then  the    jury    should  pot  allow    the 
plaintiff  for  any  damage  to  the  freehold  including  the  growing 
timber  and  fences  on  said  22  acres,  should  they  find  such  dam- 
age. 

"(5)  If  the  jurv  find  that  the  posts  and  rails  piled  in  the 
woods,  for  the  burning  of  which  the  plaintiff  claims,  were  not 
bought  by  the  plaintiff  from  the  executors  of  Phcebe  Rutledge, 
deceased,  then  the  plaintiff  is  not  entitled  to  recover  the  value 
of  said  posts  and  rails,  and,  if  the  jury  find  their  verdict  in 
favor  of  the  plaintiff,  they  should  not  allow  for  the  loss  thereof. 

"(6)  The  defendant  prays  the  court  to  instruct  the  jur>' 
that,  under  the  pleadings  and  evidence  in  this  case,  there  is  no 
legally  sufficient  evidence  entitling  the  plaintiff  to  recover,  and 
the  verdict  must  be  for  the  defendant.*' 

The  court  granted  all  of  defendant's  prayers  except  the  sixth. 

Argued  before  Briscoe,  Pearce,  Schmucker,  Burke, 
Thomas,  Pattison,  and  Urner,  JJ. 

Wm,  P,  Constable  and  James  J.  Archer,  for  appellant. 
D.  G,  Mcintosh  and  S.  A,  IVilliams,  for  appellee. 

Schmucker,  J.  The  appellant,  John  T.  Carter,  recovered  a 
judgment  against  the  appellee  company  in  an  action  of  trespass 
in  the  circuit  court  for  Baltimore  county.  The  suit  was  brought 
in  the  circuit  court  for  Harford  county  and  was,  in  the  first  in- 
stance, tried  there.  A  new  trial  having  been  granted,  the  case 
was  removed  to  Baltimore  county,  where,  upon  a  second  trial 
had  in  November,  1908,  the  plaintiff  secured  a  verdict,  upon 
which  the  judgment  w-as  entered,  on  May  8,  1909,  from  which 
he  took  the  present  appeal. 

The  appellee  moved,  in  this  court,  to  dismiss  the  appeal  for 
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error  in  passing  orders  extending  the  time  for  signing  and  filing 
the  bills  of  exception  in  the  lower  court. 

It  appears  from  the  record  that  after  the  rendition  of  the  ver- 
dict a  motion  for  a  new  trial  was  made  by  the  defendant  which 
was  not  acted  on  until  May  8,  1909.  While  that  motion  was 
pending,  and  before  the  expiration  of  the  term  at  which  the 
case  was  tried,  the  court  passed  an  order  extending  the  time 
for  signing  and  filing  the  bills  of  exception  for  30  days,  and  be- 
fore tfie  expiration  of  that  period  passed  another  order  for  the 
further  extension  of  the  time  until  the  expiration  of  30  days 
after  the  decision  of  the  motion  for  a  new  trial.  After  that  mo- 
tion had  been  overruled  and  the  judgment  entered,  the  time  for 
signing  and  filing  the  bills  was  extended  by  successive  orders 
until  September  15,  1909,  previous  to  which  date  they  were  duly 
signed  and  filed.  Each  one  of  these  orders  was  signed  before 
the  expiration  of  the  last  previous  one,  so  that  there  was  no 
break  or  gap  in  the  total  period  of  the  extension  of  the  time. 

We  do  not  think  that  the  court  below  exceeded  its  power  in 
granting  these  extensions  of  time.  As  no  rule  of  that  court  reg- 
ulating this  subject  appears  in  the  record,  we  assume  that  none 
exists.  Under  the  ordinary  practice,  although  the  exception  to 
a  ruling  of  the  court  must  be  taken  at  the  time  the  ruling  is  made, 
it  is  neither  usual  nor  necessary  to  prepare  the  bills  of  excep- 
fwns  or  have  them  signed  until  after  the  trial  at  some  conven- 
ient time  during  the  term  at  which  the  case  is  tried^  unless 
otherwise  specially  ordered  by  the  court,  which  may  by  an  order 
passed  during  the  term  extend  the  time  beyond  its  expiration. 
'file  bills  may  also  be  prepared  and  signed  after  the  expiration 
of  the  term  by  consent  of  the  parties  to  the  case.  Poe's  Prac- 
tice, §  319;  Wheeler  v.  Briscoe,  44  Md.  308;  State  v,  Kent  Co., 
83  Md,  383,  35  Atl.  62,  33  L.  R.  A.  291. 

Although  this  court  has  repeatedly  emphasized  the  importance 
of  having  bills  of  exception  prepared  and  signed  promptly  while 
the  recollection  of  the  facts  involved  in  them  is  fresh  in  the 
nimds  of  the  court  and  counsel,  it  has  in  several  cases  recog- 
^}zed  the  power  of  the  court  below  to  grant  successive  exten- 
sions of  time  for  that  purpose  where  the  first  extension  is  made 
before  the  expiration  of  the  term  and  each  subsequent  one  is 
granted  before  the  expiration  of  the  next  preceding  one.  Gott- 
lieb r.  Wolf,  75  Md.  126,  23  Atl.  198;  EdelhoflF  v.  Horner-Miller 
fk-  Co.,  86  Md.  606,  39  Atl.  314;  Horn  v.  Buck,  48  Md.  369. 
'f  has  also  been  held  by  our  predecessors  that  the  subject  of  the 
^^nie  and  circumstances  of  signing  the  bills  'of  exception  "is  a 
"^tter  under  the  control  of  the  inferior  court  whose  ruling  can- 
1!^^  lie  revised  on  appeal."  Andre  v.  Bodman,  13  Md.  256,  257, 
^^  Am.  Dec.  628;  Wheeler  v,  Briscoe,  44  Md.  311 ;  Roloson  v, 

^'L^n>  8  Afd.  226. 
burning  now  to  the  consideration  of  the  issues  presented  by 
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the  appeal,  it  appears  from  the  record  that  the  cause  of  action 
was  the  burning  of  timber  and  fencing  on  Mr.  Carter's  farm  by 
a  fire  alleged  to  have  been  started  by  sparks  or  cinders  emitted 
from  the  locomotive  of  a  passing  train  of  the  appellee.  Accord- 
ing to  a  survey,  made  after  the  fire  for  Mr.  Carter,  it  had  burned 
over  slightly  more  than  42  acres  of  timber,  while,  according  to 
a  survey  similarly  made  for  the  railroad  company  by  Mr.  Somer- 
ville  only  about  29  acres  had  been  burned  over.  The  diflference 
between  the  results  of  the  two  surveys  was  owing  to  a  dispute 
as  to  the  eastern  boundary  of  Carter's  land. 

Mr.  Carter  claims  title  to  his  farm  under  a  deed  to  him,  from 
J.  Edwin  Webster  et  al.,  trustees  and  executors  of  Phoebe  S. 
Rutledge,  and  others  dated  December  13,  1902,  in  which  the  land 
conveyed  is  described  as   follows:     "All  that  certain    farm  of 
which    Joshua    Rutledge  late    of  said    (Harford)    county  died 
seised,  situated  partly  in  the  Fifth  and  partly  in  the  Third  elec- 
tion district  of  said  county  near  the  Rocks  of  Deer  creek,  com- 
posed of  parts  of  several  tracts  of  land  called  'Roberts'  Garden/ 
'Garden    Fence,'     ('Roberts'    Venture    Enlarged'),     'Best    En- 
dfeavor,'  'Grafton's  Addition,'  'Timber  Ridge'  or  by  whatsoever 
name  or  names  the  same  may  be  known  or  called,  containing 
about  three  hundred  and  seventy-five  acres  of  land,  being  the 
same  and  all  the  lands  conveyed  by  and  described  in  the  follow- 
ing deeds-  (then  follow  the  titles  and  places  of  record  of  four 
deeds  from  separate  grantors)  and  being  the  same  and  all  the 
lands  devised  by  the  last  will  of  Joshua  Rutledge  to  the  said 
Phoebe  S.  Rutledge,"  etc.,  etc.     According  to  the  recitals  in  the 
deed,  the  land  had  descended  from  Monica  Rutledge,  who  pur- 
chased it  in  1805,  to  her  two  sons,  Ignatuis  and  John  W.  Rutledge. 
Ignatius,  having  purchased  his  brother's  interest  in  the  farm, 
entered  upon  and  occupied  the  same  until  his   death,   and  by 
his  last  will  devised  it  to  his  son  Joshua  Rutledge,  describing 
it  in  his  will  as  "the  farm  whereon   I  now  reside  containing 
about   four   hundred   acres   which   lies   on   both   sides   of   Deer 
creek."     Joshua  Rutledge  devised  his  entire  estate  to  his  wife, 
Phcebe  S.,   for  life,  with  remainder  to  other  persons;  but  the 
farm  was  sold  under  a  bill  filed  by  his  creditors  and  purchased 
by  his  widow,  Phcebe  S.,  and  was  sold  after  her  death  by  her 
executors  and  others  to  the  plaintiff,  Carter,  and  conveyed  to 
him  by  the  deed  of  December  13,  1902,  already  mentioned.  Mr. 
Carter  took  possession  of  and  occupied  the  farm  after  its  pur- 
chase by  him,  and  it  was  in  his  occupancy  at  the  time  the  tim- 
ber was  burned.     The  timber  land  was  uninclosed  on  its  east- 
ern side,  where  it  abutted  on  what  is  described  in  the  evidence 
as  the  "Witz  land."     Carter,  himself,  testified  that  he  had  used 
this  timber  land  to  cut  firewood  out  of  it,  that  there  was  no 
doubt  in  his  mind  that  it  belonged  to  the  farm,  and  that  no  one 
ever  questioned  his  use  of  it. 
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Harrison  Ayres,  84  years  old,  who  lived  "close  by"  the  prop- 
erty and  had  known  it  for  more  than  50  years,  testified  that  35 
or  40  years  ago  the  line  which  Mr.  Carter  now  claims  to  be  the 
true  eastern  boundary  of  his  farm  had  been  pointed  out  to  the 
witness  by  Ignatius  Rutledge,  who  then  owned  the  farm,  and 
Mr.  Rigdon,  who  then  owned  the  Witz  land,  as  the  divisidn 
line  between  their  lands.  The  witness  further  testified  that  he 
had  pointed  out  the  line  to  the  surveyor,  McNabb,  when  he  made 
the  survey  of  the  burned  timber  land  for  the  plaintiff  after  the 
fire  showing  him  the  oak  tree  which  Mr.  Rutledge  and  Mr.  Rig- 
don had  pointed  out  as  marking  their  division  line. 

James  Crowl,  who  had  known  the  property  for  30  or  40 
years,  testified  that  the  division  line  between  the  Rutledge  and 
Witz  lands  was  correctly  located  on  the  plaintiff's  plat  prepared 
by  Mr.  McNabb.  He  further  testified  that  28  or  30  years  ago, 
when  Mrs.  Witz  got  the  Rigdon  property,  there  was  some  feel- 
ing between  the  owners  of  the  two  farms  as  to  the  location  of 
their  division  line,  and  they  had  the  line  run  as  it  is  now  located 
on  the  plat  made  by  McNabb,  and  that  the  witness  has  known 
the  line  ever  since  it  was  then  run. 

The  evidence  documentary  and  oral  to  which  we  have  re- 
.  f erred  constituted  legally  sufficient  evidence  of  the  plaintiff's 
possession  of  the  42  acres  of  burned  timber  land  to  enable  him 
to  maintain  the  present  action.  Although  the  gist  of  the  action 
of  trespass  is  the  injury  done  to  the  plaintiff's  possession,  it  is  not 
necessary  for  him  to  show  either  an  actual  possession  under  a 
paper  title  or  an  adverse  one  in  the  strict  sense  of  that  term ; 
a  constructive  possession  will  answer  the  purpose.  This  is  es- 
pecially true  where  the  action  is  against  a  tort-feasor  setting 
up  no  claim  .of  title  in  himself  to  the  land.  Poe's  Pleading,  § 
'^^l',  Tyson  V.  Shueey,  5  Md.  540;  Miller  v.  Miller,  41  Md.  631 ; 
Gent  V.  Lynch,  23  Md.  58,  87  Am.  Dec.  558;  Wilson  v.  Kins- 
ley, 13  Md.  64;  Blaen  Avon  Coal  Co.  v.  McCulloh,  59  Md.  416, 
«  Am.  Rep.  560;  New  Winsdor  v,  Stockdale,  95  Md.  196,  52 
Ati.  596. 

In  Gent  v.  Lynch,  supra,  where  the  action  was  trespass  quare 
clausum  fregit/it  is  said,  on  page  65  of  23  Md.  (87  Am.  Dec. 
558);  "Though  at  one  time  it  was  doubtful  whether  the  ac- 
tion of  trespass  q.  c.  f.  would  lie  at  all  where  there  was  no  ac- 
*^1  possession,  and  the  locus  in  quo  was  in  a  wild  and  un- 
^^ccupied  state,  yet  it  has  long  been  settled  in  this  country,  from 
the  necessity  of  the  case,  not  that  the  action  will  lie  without  pcs- 
?^sion,  but  that  it  will  lie  upon  that  possession  which  the  law 
implies  to  be  in  the  owner  of  land,  when  no  other  person  is 
^  ^act  on  it.  In  such  cases  the  owner  has  constructively  the 
possession.  (Citing  Cohoon  v.  Simmons,  29  N.  C.  190.)  This 
»s  the  meaning  of  the  general  expression  used  by  the  court  in 
Norwood  z\  Shipley,  1  Har.  &  J.  295,  and  in  several  other  cases 
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cited  in  argument;  that,  in  order  to  maintain  the  action,  it  is 
necessary  for  the  plaintiff  to  prove  title  to  the  land,  or  that  he 
was  in  actual  possession  at  the  time  of  the  alleged  trespass." 

The  plaintiff  also  offered  evidence  tending  to  prove  that  the 
fire  which  injured  his  timber  had  been  started  by  the  defendant's 
locomotive,  and  other  evidence  tending  to  show  the  value  of  the 
property  before  and  after  the  fire,  and  also  the  value  of  certain 
posts  and  rails  cut  and  piled  in  the  timber  which  were  consumed 
by  the  fire. 

The  defendant,  in  order  to  prove  that  the  legal  title  to  part 
of  the  burned  timber  land  was  not  in  the  plaintiff,  was  pjermitted 
to  put  in  evidence,  over  the  plaintiff's  objection,  two  deeds  made 
in  1805  by  John  L.  Gibson  et  al.,  the  one  to  Monica  Rutledge 
and  the  other  to  Frances  I.  Wheeler.     To  that  ruling  ot  the 
court  the  plaintiff  took  his  sixth  exception.    The  deed  from  Gib- 
son to  Monica  Rutledge  is  one  of  the  four  deeds  referred  to  for 
the  source  of  the  grantor's  title  in  the  conveyance  from  Edwin 
Webster  et  al.  under  which  Carter  acquired  title  to  his  farm  in 
1902.    It  appears  on  the  fact  of  the  Gibson  deed  to  Monica  Rut- 
ledge that  a  lot  of  34  acres  therein  described  by  metes  and 
bounds  was  reversed  out  of  the  tract  called  "Garden   Fence" 
thereby  conveyed.    The  deed  from  Gibson  to  Frances  I.  Wheeler 
conveyed  to  her  the  lot  of  34  acres  reserved  out  of  the  convey^ 
ance  to  Monica  Rutledge  under  whom  the  plaintiff  claims  title. 
The  defendant  further  offered  the  evidence  of  W.  E.  Somerville, 
a  surveyor,  together  with  a  plat  made  by  him  after  the  fire  from 
an  actual  survey  tending  to  show  that  about  22  acres  of  the 
burned  timber  land  claimed  by  the  plaintiff  are  included  in  the 
34-acre  lot  which  was  excepted  from  the  grant  to  Monica  Rut- 
ledge under  which  he  claimed  title. 

We  think  the  learned  judge  below  erred  in  admitting  in  evi- 
dence the  two  deeds  of  1805  from  John  L.  Gibson.  At  most, 
they  tended  to  prove  only  that  Monica  Rutledge  did  not  acquire 
from  John  L.  Gibson  by  the  deed  of  1805  the  parcel  of  34  acres 
of  "Garden  Fence"  excepted  by  its  terms  from  the  grant  thereby 
made,  and  that  those  34  acres  were  at  that  time  conveyed  to 
Frances  I.  Wheeler.  In  the  absence  of  proof  of  what  land  was 
conveyed  by  the  three  other  deeds  referred  to  as  sources  of  the 
grantor's  title,  in  the  deed  of  the  farm  to  Carter,  and  unaccom- 
panied by  any  evidence  or  offer  of  evidence  tending  to  prove  that 
the  title  to  so  much  of  the  34  acres  as  Carter  claimed  to  own  was 
in  some  one  else  at  the  time  of  the  fire,  the  two  deeds  objected 
to  should  not  have  been  permitted  to  go  to  the  jury,  to  prove  a 
want  of  either  title  or  possesion  in  the  plaintiff  at  the  time  of  the 
fire.  Furthermore,  it  has  been  often  held  by  us  that,  where  the 
plaintiff  has  shown  a  sufficient  possession  of  the  land  in  contro- 
versy in  himself  to  enable  him  to  sue,  the  defendant,  claiming 
no  title  to  the  property,  but  standing  in  the  attitude  of  a  wrong- 
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doer,  wouU  not  be  permitted  to  show  title  to  the  premises  in  a 
third  party  either  in  defense  of  the  action  or  in  mitigation  of 
damages.  Or,  as  the  same  priiKiple  has  sometimes  been  stated^ 
the  party  in  possession  can  maintain  an  action  of  trespass  against 
any  one  except  the  legal  owner.  Harker  v.  Dement,  9  Gill,  12, 
52  Am.  Dec.  670 ;  Blaen  Avon  Co.  v.  McCuUoh,  supra ;  Wilson 
V.  Hinsley,  13  Md.  73,  74;  New  Windsor  v.  Stocksdale,  95  Md 
at  pages  208,  209,  52  Atl.  596. 

The  seventh  exception  was  taken  to  the  admission  in  evidence 
of  a  plat  dated  1805  purporting  to  show  the  outlines  of  "Rob- 
erts' Garden"  and  "Garden  Fence."  The  plat  was  produced  on 
behalf  of  the  defendant  by  the  witness  Somerville,  who  testi- 
fied that  he  had  received  it  from  Wm.  T.  Clark,  a  former  sur- 
veyor of  Harford  county  about  74  years  old;  but  he  did  not 
know  who  made  it,  or  the  circumstances  under  which  it*  was 
made,  or  where  Mr.  Clark  got  it,  or  whether  it  was  correct  or 
not  when  made,  or  in  whose  custody  it  had  been  since  then. 
This  plat  was  exhibited  to  us  at  the  hearing  of  the  appeal.  It 
certainly  has  an  ancient  appearance,  but  it  bears  on  its  face 
no  indication  of  who  made  it,  or  whence  it  came,  or  whether  it 
is  an  original  or  a  mere  copy.  In  view  of  these  circumstances 
and  the  very  meager  character  of  the  evidence  produced  to  au- 
thenticate it,  the  court  erred  in  admitting  it  in  evidence  as  an 
ancient  document. 

The  first  five  exceptions  relate  to  testimony  for  the  defend- 
ant, which  was  admitted  over  the  plaintiff's  objection,  for  the 
purpose  of  showing  the  extent  of  the  damage  caused  by  the  fire. 
These  exceptions,  which  are  of  similar  import,  were  taken  to 
the  testimony  of  the  witnesses  Sillik,  Deckman,  and  Dennis  Car- 
ter, who  were  practical  lumbermen  each  of  whom  had  examined 
the  burnt  area.     The  portions  of  their  testimony  excepted  to 
consbted  of  expressions  of  opinion  or  estimates  by  them  re- 
spectively as  to  the  amount  of  the  loss  stated  in  dollars.     Some- 
^i  the  estimates  were  in  gross  and  some  were  per  acre ;  but  they 
*'«"e  all  opinions  of  the  witnesses  as  to  the  amount  of  the  loss 
caused  by  the  fire.    This  testimony  was  in  essence  expert  testi- 
mony, consisting  of  the  opinion  of  the  witness  expressed  in  ex- 
ict  figures,  as  to  the  amount  of  damage,  that  being  the  very 
^luestion  upon  which  the  jury  were  to  pass  from  a  consideration 
?f  the  whole  case.    We  have  held  that  kind  of  testimony  to  be 
inadmissible  in  so  many  recent  cases  that  it  would  serve  no  good 
PUTX)se  to  again  enlarge  upon  the  reasons  which  led  us  to  that 
conclusion.    Those  reasons  have  been  stated  in  Stumore  v,  Shaw, 
'^^Md.  19,  11  Atl.  360,  6  Am.  St.  Rep.  412;  Belt  R.  R.  Co.  v. 
^^ttkr.  100  Md.  333,   59  Atl.  654;  Id.,   102  Md.   595.  62  Atl. 
^125.64  Atl.  507;  W.  U.  Telegraph  Co.  v.  Ring,  102  Md.  681, 
^^2  Atl.  801;  Con.  Gas  Co.  v.  Smith,  109  Md.  203,  72  Atl.  651. 
^^c  «ghth  and  la.st  exception  was  taken  to  the  court's  action 
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on  the  prayers.  At  the  close  of  the  case  the  plaintiff  offered 
seven  prayers,  of  which  the  court  granted  the  second  and  third 
as  offered  and  granted  the  first  in  connection  with  the  defend- 
ant's second  prayer.  It  refused  the  fourth,  fifth,  sixth,  and 
seventh.  The  defendant  offered  six  prayers,  all  of  which  the 
court  granted  except  the  sixth,  which  it  refused.  The  prayers 
will  be  set  out  by  the  reporter  in  his  report  of  the  case. 

The  plaintiff's  first  and  second  prayers  and  the  defendant's 
first,  second,  and  third  ones  all  deal  with  the  question  of  the  de- 
fendant's liability  for  the  damage  caused  by  the  fire  in  case  the 
jury  found  that  its  locomotive  had  started  it.  Those  prayers, 
taken  together,  fairly  state  the  law  upon  the  subject  to  which 
they  relate,  and  they  were  properly  granted. 

The  plaintiff's  third  and  fourth  prayers  treat  of  the  measure 
of  damages.     The  third  was  granted  and  the  fourth   rejected. 
We  think  both  of  them  should  have  been  granted.     The  fourth 
one  instructed  the  jury  that  if  they  found  for  the  plaintiff  they 
should  allow  him,  in  addition  to  the  damage  he  had  suffered 
from  the  burning  of  his  timber  and  fences,  the  value  of  any 
posts  and  rails  they  found  to  have  been  in  his  possession  and  de- 
stroyed by  the  fire.    The  plaintiff  testified  that  when  he  bought 
the  farm  he  found  some  fence  posts  and  rails  cut  and  piled  up 
on  the  timber  land,  and  that  he  had  used  some  of  them,  and 
that  the  remainder  had  been  consumed  by  the  fire.     Although 
the  evidence  did  not  show  that  he  had  purchased  these  posts 
and  rails,  apart  from  his  purchase  of  the  farm,  or  that  he  owned 
them,  it  did  show  that  he  had  such  possession  of  them  as  to  en- 
title him,  under  the  cases  we  have  cited,  to  maintain  this  action 
against  the  defendant  for  their  value ;  their  loss  having  been  spe- 
cially alleged  in  the  declaration. 

The  plaintiff's  fifth  and  seventh  prayers  which  were  rejected, 
should  have  been  granted,  as  they  were  both  predicated  upon  the 
finding  by  the  jury  that  the  plaintiff  was  in  possession  of  the 
burned  timber  land  at  the  time  of  the  fire  claiming  to  own  it 
under  the  deed  to  him  of  December,  1902,  from  J.  Edwin  Web- 
ster, trustee,  et  al. 

The  statement,  appearing  at  the  end  of  the  plaintiff's  fifth  and 
seventh  prayers,  that  the  deeds,  plat,  and  testimony  of  W.  E- 
Somerville  given  in  evidence  for  the  defendant  are  no  bar  to 
the  plaintiff's  right  of  recover)',  should  have  been  omitted.  We 
have  held  that  the  deeds  there  referred  to  and  the  alleged  an- 
cient plat  should  not  have  been  admitted  in  evidence;  but  the 
jury  were  entitled  to  consider  the  plat  made  by  Somerville  and 
his  testimony  in  determining  the  true  location,  upon  the  ground, 
of  the  eastern  boundary  of  the  plaintiff's  farm,  although  that 
plat  and  evidence  did  not  constitute  a  bar  to  the  plaintiff's  right 
of  recovery. 

The  plaintiff's  sixth  prayer  was  properly  refused,  as  the  record 
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does  not  present  legally  sufficient  evidence  to  show  that  the 
burned  land  had  been  in  the  "uninterrupted,  adverse,  and  ex- 
clusive" possession  of  the  plaintiff  and  those  under  whom  he 
claimed  for  20  years  prior  to  the  fire. 

The  defendant's  fourth  and  fifth  prayers  should  have  been 
rejected,  as  was  its  sixth  prayer,  because  .the  instructions  con- 
tained in  all  three  of  those  prayers  are  inconsistent  with  those 
given  in  the  prayers  which  we  have  already  said  were  or  should 
have  been  granted. 

For  the  erroneous  rulings  to  which  we  have  referred,  the 
judgment  appealed  from  must  be  reversed,  and  the  case  re- 
manded for  a  new  trial. 

Judgment  reversed,  with  costs,  and  case  remanded  for  a  new 
trial. 


Jensen  v.  South  Dakota  Cent.  Ry.  Co. 
(Supreme  Court  of  South  Dakota,  May  24,  1910.) 

[127  N.  W.  Rep.  650.] 

Constitutional  Law — Due  Process  of  Law — Double  Liability  for 
¥ir&— Railroad  Companies. — Sess.  Laws  1907,  c.  215,  imposing  a 
<ioublc  liability  on  railroad  companies  for  damage  by  fire  set  by  loco- 
motives, does  not  deny  due  process  of  law  or  the  equal  protection 
of  the  laws. 

Constitutional  Law — Due  Process  of  Law — Double  Liability  for 
^^flling  Stock — Railroad  Companies. — Sess.  Laws  1907,  c.  218,  im- 
posing a  double  liability  on  railroad  companies  for  stock  killed  or 
injured  on  their  tracks  for  want  of  proper  fences  or  cattle  guaids, 
<loes  not  deny  railroad  companies  due  process  of  law,  or  the  equal 
protection  of  the  laws. 

Railroads — Setting  Fires — Negligence — Statutory  Provisions. — Sess. 
Laws  1907,  c.  215,  making  railroad  companies  liable  for  damage  by 
fire  set  by  locomotives,  imposes  an  absolute  liability  regardless  of 
negligence. 

Railroads — Killing  Stock  —  Negligence  —  Statutory — Provisions. — 
Sess.  Laws  1907,  c.  213,  making  railroad  companies  liable  for  stock 
*"^M  or  injured  on  their  tracks  for  want  of  proper  fences  or  cattle- 
^*rds,  imposes  an  absolute  liability  regardless  of  negligence. 

Constitutional  Law — Policy  of  Laws — Power  of  Courts. — Sess. 
***ws  1907,  cc.  215,  218,  making  railroad  companies  liable  for  damage 
^y  fire  set  by  locomotives  and  for  killing  stock  where  it  fails  to  main- 
^'n  fences  and  cattle  guards,  are  not  unconstitutional  because  of 
*"*  clause  allowing  double  damages  if  plaintiff  recover  an  amount 
^Q'Jal  to  the  offer  to  pay  made  by  the  company;  it  being  a  question 
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solely  for  the  Legislature  whether  it  would  afford  a  means  of  total 
or  only  partial  release  from  the  liability  created. 

Railroads— Killing  Stock— Cattle  Guards— Duty  to  Maintain.— Un- 
der Sess.  Laws,  c.  218,  making  railroad  companies  failing  to  fence 
against  live  stock  and  to  maintain  proper  cattle  guards  liable  for 
stock  killed  or  injure<^,  it  is  as  much  the  duty  of  the  company  to 
maintain  cattle  guards  as  fences. 

Railroads — Fires — Sufficiency  of  Evidence.* — That  fire  was  discov- 
ered shortly  after  a  locomotive  passed,  and  that  small  pieces  of  coke 
and  cinders,  still  heated,  were  found  at  the  place  where  the  fire 
originated,  were  sufficient  circumstances  from  which  the  jury  might 
infer  that  the  fire  was  communicated  from  the  locomotive,  in  an  ac- 
tion for  the  damage  done. 

Damages — Double  Damages — Assessment  by  Court  or  Jury. — In  an 
action  against  a  railroad  company  for  double  damages  for  loss  by 
fire  or  stock  killed  or  injured,  it  is  proper  practice  for  the  jury  to 
render  a  verdict  for  single  damages  only,  and  the  court  may  then 
double  them,  or  the  jury  under  proper  instructions  may  double  the 
damages,  and  it  is  immaterial  which  course  is  pursued,  provided  ab- 
solute certainty  is  attained. 

Appeal  from  Circuit  Court,  Minnehaha  County. 

Action  by  H.  C.  Jensen  against  the  South  Dakota  Central 
Railway  Company.  From  a  judgment  for  plaintiff  and  an  order 
denying  a  new  trial,  defendant  appeals.     Affirmed. 

Joe  Kirby,  for  appellant. 

Krause  &  Krause,  for  respondent. 

McCoy,  J.  This  action  was  brought  to  recover  damages  on 
account  of  fires  alleged  to  have  been  caused  and  communicated 
from  defendant's  railway  locomotives  to  plaintiff's  property,  and 
for  a  calf  alleged  to  have  been  killed  by  defendant's  train.  There 
is  no  question  raised  concerning  the  sufficiency  of  the  pleadings. 
Plaintiff  introduced  testimony  tending  to  show  that  he  was  the 
owner  of  a  certain  designated  quarter  section  of  land  situated 
in  Lake  county,  through  which  land  defendant's  railway  extends 
in  a  general  north  and  south  direction:  that  on  the  south  side 
of  said  land  is  a  public  highway;  that  defendant  had  on  each 
side  of  its  track  fenced  its  right  of  way  over  and  across  plain- 
tiff's said  land.  Over  proper  objections  of  defendant,  plaintiff 
was  also  permitted  to  introduce  evidence  that  there  was  no  cat- 
tle guard  on  defendants'  right  of  way  at  the  south  side  of  plain- 


*For  the  authorities  in  this  series  on  the  question  whether  the  fact 
that  a  fire  was  started  from  sparks  from  a  locomotive  may  be  estab- 
lished by  circumstantial  evidence,  see  second  foot-note  of  Norfolk  & 
W.  Ry.  Co.  v.  Thomas  (Va.).  33  R.  R.  R.  618,  57  Am.  &  Eng.  R- 
Cas.,  N.  S.,  618:  first  head-note  of  Byers  7'.  Baltimore  &  D.  R.  Co 
(Pa.),  34  R.  R.  R.  390,  57  Am.  &  Eng.  R.  Cas.,  N.  S.,  39^. 
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tiff's  land  where  the  same  joined  the  public  highway.     Plaintiff 
further  offered  testimony  that  on  March  11,  1908,  at  a  point  on 
defendant*.";  right  of  way  over  20  rods  north  of  the  south  side 
of    plaintiff's  land,  the  calf  in  question  was  struck  and  killed 
while  on  the  right  of  w^ay  by  defendant's  locomotive;  that  said 
calf  ran  ahead  of  said  train  some  distance  before  being  struck; 
that  it  was  a  freight  train  going  at  a  speed  of  about  15  miles  per 
hour  when  it  entered  plaintiff's  land;  that  the  whistle  was  blown 
and  an  attempt  made  to  stop  said  train,  which  was  stopped  about 
100  feet  after  striking  the  calf;  and  that  the  value  of  said  calf 
ift-as  SIO.     Plaintiff  also  introduced  evidence  tending  to  show 
that  in  April  and  September,   1908,  fire  was  discovered  upon 
plaintifFs  land  shortly  after  defendant's  train  had  passed  where 
said  fire  originated,  and  that  small  pieces  of  coke  and  cinders, 
some  with  the  heat  of  fire  still  therein,  were  found  at  the  place 
where  said  fire  originated,  and  that  said  fire  destroyed  timothy 
^ay  or  grass  belonging  to  plaintiff  of  the  value  of  $12.     Plain- 
tiff further  showed  that  on  November  20,  1908,  he  duly  served 
on  defendant  two  written  notices,  each  accompanied  by  an  affi- 
darit  thereof,  one  showing  the  injury  and  damage  that  had  oc- 
curred to  said  calf,  and  the  other  the  injury  and  damage  that  had 
occurred  by  reason  of  said  fires.     The  jury  returned  a  general 
verdict  for  plaintiff  for  $22,  and  also  the  following  special  find- 
ings:   "Q.    What  was  the  value  of  the  calf  at  the  time  it  was 
Idiled?    A.  $10.    Q.   What  damage,  if  any,  did  plamtiff  sustain 
by  reason  of  fires  in  question?    A.   $12.    Q.     How  did  the  calf 
get  on  the  railroad  track  between  the  two  lines  of  fence?     A. 
From  the  highway."     Thereafter  the  court  rendered  and  en- 
tered judgment  for  plaintiff  and  against  defendant  for  $44,  be- 
ing double  the  amount  of  the  verdict,  with  costs,  to  which  judg- 
ment defendant  duly  excepted.    Motion  for  new  trial  was  made 
and  overruled. 

Defendant  appeals,  assigning  the  following  errors:  (1)  In 
refusing  to  rule  and  decide  as  a  matter  of  law  that  plaintiff  was 
not  entitled  to  recover  damages  on  account  of  the  calf  killed. 
(2)  In  instructing  the  jury  that  the  plaintiff  was  entitled  to  re- 
cover for  the  fires  set  and  damages  done  as  a  result  thereof  if 
they  believed  that  the  said  fires  were  set  by  the  defendant's  en- 
gines, (3)  In  stating  to  the  jury  that  the  defendant  company 
would  be  responsible  if  the  calf  got  upon  the  right  of  way  from 
the  highway  because  there  was  no  cattle  guard  to  keep  it  out. 
(4)  In  overruling  defendant's  motion  to  direct  a  verdict  in  its 
favor  and  against  the  plaintiff.  (5)  In  receiving  the  verdict  in 
favor  of  plaintiff  and  against  the  defendant.  (6)  In  entering 
judgment  in  favor  of  plaintiff  and  against  defendant.  Espe- 
cially as  the  judgment  does  not  follow  the  verdict.  The  evidence 
is  insufficient  to  sustain  the  verdict  for  the  following  reasons : 
(a)    The  evidence  discloses  that  the  defendant  had  its  track 
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properly  fenced  at  the  point  where  the  plaintiff's  calf  was  killed . 

(b)  The  evidence  shows  that  the  plaintiff's  calf  was  a  trespasser, 
and  fails  to  show  any  act  of  negligence  on  the  part  of  defendant- 

(c)  There  is  no  evidence  that  the  fires  in  question  started  upon 
.defendant's  right  of  way,  or  that  it  was  guilty  of  any  act  of  neg- 
ligence in  regard  thereto,  (d)  That  the  act  of  the  Legislature 
allowing  double  damages  to  the  plaintiff  in  such  cases  is  in  vio- 
lation of  the  Constitution  of  the  state  of  South  Dakota  as  well 
as  the  Constitution  of  the  United  States,  and  is  an  attempt  to 
deprive  the  defendant  of  its  property  without  due  process  of 
law;  denies  to  the  defendant  equal  protection  of  the  laws.  (7) 
In  refusing  appellant  a  new  trial. 

As  we  view  this  case,  there  are  but  two  legal  propositions  in- 
volved, and  a  disposition  of  those  will  dispose  of  all  meritorious 
questions  raised  by  the  assignments  of  error:     First,  the  con- 
stitutionality of  the  double  damage  acts  found  in  chapters  215. 
218,  Laws   1907;  second,  the  effect  of  these  enactments  as  to 
the  question  of  negligence.     While  new  in  this  state,  these  ques- 
tions seem  to  have  been  well  considered  elsewhere.    It  seems  to 
be  generally  held  that  such  statutes  are  valid  and  within  the 
proper  exercise  of  the  police  power  by  a  state  Legislature,  and 
are  not  in  conflict  with  the  federal  or  state  Constitutions  on  the 
ground  that  the  railway  companies  are  thereby  deprived  of  their 
property  without  due  process  of  law,  or  that  they  are  denied 
equal  protection   under  the  law.     Both  chapters  215   and  218 
stand  upon  the  same  foundation,  and  the  same  principles  apply 
to  both.   Atchison,  Topeka  &  Santa  Fe  Ry.  Co.  v.  Mathews,  174 
U.  S.  96,  19  Sup.  Ct.  609,  43  L.  Ed.  909.    The  exercise  of  the 
police  power  in  this  class  of  cases  is  based  upon  the  ground 
that,  where  persons  are  engaged  in  a  calling  or  business  attended 
with  danger  to  other  persons  and  their  property,  then  the  Legis- 
lature may  step  in  and  impose  conditions  upon  the  exercise  of 
such  calling  or  business  for  the  general  good  and  welfare  of 
society,  and  may  prescribe  the  terms  on  which  such  dangerous 
calling  or  business  will  be  permitted  to  be  carried  on  by  persons 
in  charge  thereof,  whether  such  persons  happen  to  be  private 
individuals  or  railway  corporations.     The  fact  that  such  legisla- 
tive exercise  of  the  police  power  applies  alike  to  all  persons  and 
all  corporations  engaging  iit  such  dangerous  calling  or  business 
relieves  it  from  the  charge  and  contention  that  there  is  a  denial 
of  equal  protection  under  the  law  by  reason  of  such  enactments. 
Fiom   the  adjudicated  cases  it   is  evident  that   the   fourteenth 
amendment  to  the  Constitution  of  the  United  States  does  not 
limit  the  exercise  of  the  police  power  of  the  state  for  the  pro- 
tection of  its  citizens.     That  this  power  should  be  applied  to 
railway  corporations  is  reasonable  and  just.     The  tremendous 
force  brought  into  action   in   running  railway  cars   renders  it 
absolutely  essential  that  every  precaution  should  be  taken  against 
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accident  by  collision,  not  only  with  other  trains,  but  with  animals. 
A  collision  with   animals  may  be  attended  with  more  serious 
injur)'  than  their  destruction.   It  may  derail  the  cars  and  cause  the 
death  or  serious  injury  of  passengers.  That  there  is  peculiar  danger 
of  fire  from  the  running  of  railway  trains  is  obvious.     The  loco- 
motives passing,  as  they  do,  at  a  great  rate  of  speed,  and  often 
when  the  wind  is  blowing  a  gale,  wjll,  unless  the  utmost  care  is 
taken,  scatter   fire   along  the   track.     The   danger   to  adjacent 
property  is  one  which  is  especially  felt  in  a  prairie  state.     An- 
other ground  for  the  exercise  of  such  police  power  found  in  the 
enactments  in  question  is  that  the  injury  actually  received  in 
such  cases  is  often  so  small  that  in  many  cases  no  effort  would 
be  made  by  the  sufferer  to  obtain  redress,  if  the  private  interest 
was  not  supported  by  the  imposition  of  some  punitive  damage. 
Such  seems  to  be  the  principles  established  by  the   following 
authorities:       M.  &  St.  L.  Ry.  Co.  v.  Beckwith,  129  U.  S.  26, 
')  Sup.  Ct.  207,  32  L.  Ed.  585 ;  Welsh  v.  C,  B.  &  Q.  Ry.  Co., 
53  Iowa,  632,  6  N.  W.  13 ;  Bennett  v,  Wabash  Ry.  Co.,  61  Iowa, 
355,  16  N.  W.  210;  Mo.  Pac.  Ry.  Co.  v.  Hume?,  115  U.  S.  512,  6 
Sup.  Ct.  110,  29  L.  Ed.  463;  Atchison,  T.  &  S.  F.  Ry.  Co.  v. 
Mathews,  174  U.  S.  96,  19  Sup.  Ct.  609,  43  L.  Ed.  909;  Freund 
on  Police  Power,  §§  630-637.     Under  the  provisions  of  chapters 
215  and  218,  the  railway  company   failing  to  fence  its  tracks 
against  stock  and  the  railway  company  communicating  fire  from 
its  locomotives  to  property  along  its  line  of  road  is  made  liable 
in  damages  to  every  person  suffering  such  damage,  and  it  is 
only  necessary  for  such  person  to  prove  the  loss  or  injury  to  his 
property  in  order  to  recover.     It  seems  to  be  established  by  the 
weight  of  the  best  authority   that   such  fnactments  create   an 
absolute  liability  wholly  regardless  of  whether  the  railway  com- 
pany was  negligent  or  not ;  that  the  question  of  negligence  on  the 
part  of  the  railway  company  is  wholly  immaterial ;  that  the  statute 
creates  the  liability  irrespective  of  the  question  of  negligence  on 
the  part  of  the  company.     St.  Louis  R.  Co.  v.  Mathews,  165  U. 
S.  1,  17  Sup.  Ct.  243,  41  L.  Ed.  611,  affirming  Mathews  v.  St. 
Louis  R.  Co.,  121  Mo.  298,  24  S.  W.  591,  25  L.  R.  A.  161; 
Walker  Bros.  v.  Railway  Co.,  68  Mo.  App.  471;  M.  &  St.  L. 
Rv-  Co.  V.  Beckwith,  129  U.  S.  26,  9  Sup.  Ct.  207,  32  L.  Ed. 
585;  Seaboard  Air  Line  Ry.  Co.  v.  Seegers,  207  U.  S.  73,  28 
Sup.  Ct.  28,  52  L.  Ed.   108;  Hart  v.  Railway  Co.,   13   Mete. 
(Mass.)  99,  46  Am.  Dec.  719;  Railway  Co.  v.  Mathews,  58  Kan. 
447,  49  Pac.  602 ;  St.  Louis  Ry.  Co.  v.  Snaveley,  47  Kan.  637,  28 
Pac.  615 ;  Mo.  Pac.  Ry.  v,  Merrill,  40  Kan.  404,  19  Pac.  793 ; 
B.  &  O.  Ry.  Co.  V,  Kreager,  61  Ohio  St.  312,  56  N.  E.  203; 

Freund,  Police  Power,  §  630 ;  Cooley,  Const.  Lim.  p.  840 ;  33  Cyc. 
1327.  F         '         .y 

The  question  is  also  raised  that  chapters  215  and  218  are  un- 
constitutional on  account  of  the  last  clause  thereof,  which  pro- 
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vides  as  follows:     "If  such  company  shall,  within  sixty  days, 
offer  in  writing  to  pay  a  fixed  sum  being  the  full  amount  of  the 
damage  sustained  and  the  owner  shall  refuse  to  accept  the  same, 
then  in  any  action  thereafter  brought  for  such  damage,  when 
such  owner  recovers  a  less  sum  as  damages  than  the  amount  so 
offered,  then  such  owner  shall  recover  only  his  damages,  and  the 
railway  company  shall  recover  its  costs."     The  appellant  con- 
tends that,  under  this  clause,  the  company  would  be  required 
to  pay  double  damages  in  the  event  that  plaintiff  recovered  an 
amount  equal  to  the  offer  made  by  the  company ;  but  the  answer 
to  this  contention  is,  the  subject  being  within  the  proper  scope 
of  constitutional  police  power,  the  Legislature  was  the  judge  of 
the  conditions  to  be  imposed.    Am.  Linseed  Oil  Co.  %k  Wheaton 
(S.  D.)  125  N.  W.  127;  Tiedeman,  Police  Power,  pp.  1-16;  Coo- 
ley,  Const.  Lim.  706;  St.  Louis  v,  Liessing,  190  Mo.  464,  89 
S.  W.  611,  1  L.  R.  A.  (N  S.)  918,  109  Am.  St.  Rep.  774.    Like 
enactments,  without  the  clause  in  question  annexed  thereto,  are 
held  to  be  constitutional  in  the  other  jurisdictions  hereinbefore 
cited.     This  clause  adds  nothing  to,  and  it  takes  nothing  from, 
the  responsibility  or  liability  of  the  company  created  by  these 
enactments,   but  only   affords  the  company  an   opportunit>'  to 
release  itself  from  the  liability  for  double  damages  under  certain 
circumstances  without  affecting  the  liability   itself   in   case  the 
company  desires  to  avail  itself  of  the  opportunity  thus  afforded. 
That  the  Legislature  has  not  seen  fit  to  make  the  opportunit}* 
created  solely  for  the  benefit  of  the  company  more  broad  and 
extensive  is  not  a  question  for  the  courts.     It  was  a  question 
solely  for  the  Legislature  to  decide  whether  it  would  afford  a 
method  or  means  of  %tal  or  only  partial  release  from  the  statu- 
tory liability  created. 

Appellant  contends  that  the  court  erred  in  stating  to  the 
jury  in  an  instmction  that  the  defendant  company  would  be 
responsible  if  the  calf  got  upon  the  right  of  way  from  the 
highway  because  there  was  no  cattle  guard  to  keep  it  out.  Under 
chapter  218  it  is  as  much  the  duty  of  the  company  to  construct 
and  maintain  cattle  guards  as  it  is  to  construct  the  fence.  In 
Hollyman  v.  Railway  Co.,  58  Mo.  480,  under  a  like  statute,  and 
in  an  identical  case,  the  Supreme  Court  of  Missouri  sustained 
a  very  similar  instruction.  Keeping  in  view  the  purpose  of  the 
statute,  it  is  just  as  essential  that  cattle  roaming  at  large  upon 
the  highway  be  kept  off  the  track  as  any  others.  M.  &  St.  L. 
Ry.  V,  Beckwith,  supra. 

Appellant  also  contends  that  the  court  erred  in  instnict- 
ing  the  jury  that  plaintiff  was  entitled  to  recover  for  the  fires 
set  and  damage  done  as  a  result  thereof  if  they  believed  that 
said  fires  were  set  by  defendant's  engines.  That  fire  was  dis- 
covered shortly  after  defendant's  locomotives  passed,  and  that 
small  pieces  of  coke  and  cinders,  with  the  heat  of  fire  still  therein, 
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were  found  at  the  place  where  the  fire  originated,  were  sufficient 
circumstances  from  which  the  jury  might  reasonably  infer  that 
the  fires  were  communicated  from  the  engines;  thus  rendering 
the  instruction  complained  of  proper. 

The  question  of  practice  is  also  raised  that  the  judgment  ir 
irregular  because  it  does  not  follow  the  verdict.     It  seems  to  be 
generally  held  that  either  the  jury  or  the  court  may  double  oi 
treble  the  damages  in  this  class  of  cases.     It  seems  to  be  proper 
practice  for  the  jury  to  render  a  verdict  for  single  damages 
only,  and  the  court  is  then  authorized  to  double  them.     It  also 
seems  to  be  proper  practice  for  the  jury  under  proper  instruc- 
tions to  double  or  treble  the  damages  in  a  general  verdict  in  a 
proper  case.     13  Cyc.  253;  15  Cent.  Dig.  tit.  "Damages,"  §  575; 
WcKOd  V.  Railway  Co.,  58  Mo.  109;  Memphis  Ry.  Co.  v,  Carlley, 
39  Ark.  246;  Broschart  v.  Tutle,  59  Conn.  1,  21  Atl.  925,  11  L. 
R.  A.  33.     It  is  immaterial  which  course  is  pursued,  provided 
absolute  certainty  is  attained,  and  this  can  be  done  by  preparing 
the  proper  form  of  verdict.     Galvin  v.  Gualala  Mill  Co.,  98  Cal. 
268,  33  Pac.  94.     It  is  also  held  that,  to  authorize  the  court  to 
double  or  treble  the  damages^  it  must  expressly  appear  that  the 
verdict  was  for  single  damages  only,  for  otherwise  the  presump- 
tion is  that  the  jury  trebled  them.     Hughes  v,  Stevens,  36  Pa. 
320;  Wymond  v.  Amsbury,  2  Colo.  213.     In  this  case  the  special 
findings  are  absolutely  certain  that  the  jury  found  only  single 
damages,  and  the  court  was  therefore  authorized  to  double  such 
amount  in  rendering  judgment. 

Finding  no  error  in  the  record,  the  judgment  and  order  deny- 
ing a  new  trial  appealed  from  are  affirmed. 

3BRRR-11 
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(Court  of  Appeals  of  Kentucky,  Nov.  25,  1910.) 

[131  S.  W.  Rep.  790.] 

Railroads — Crossing  Accident — Necessary  Means  to  Prevent   Ac- 
cident.'*'— Where  a  railroad  crossing  is  in  a  thickly  populated  suburb 
of  a  city,  and  because  of  a  cut  in  which  the  railroad  is  constructed, 
and  a  curve  in  the  railroad  as  it  approaches  the  crossing,  and   the 
other  obstructions,  observation  by  sight  of  an  approaching  train   is 
restricted,  and   sounds  more  or  less  so,  it  is  proper  to  instruct,  in 
an  action  for  an  accident  to  a  pedestrian  at  the  crossing,  at  which  an 
automatic   electric   alarm   bell   was  woiking,   that   if  the   use    of   the 
whistle  and  bell  was  not  sufficient  to  give  reasonable  notice   of  the 
approach  of  trains  to  the  traveling  public  at  the  crossing,  and   this 
was  known,  or  by  ordinary  care  could  have  been  known,  by  the  rail- 
road company,  it  was  its  duty  to  use  such  other  means  to  prevent 
injury  to  travelers  there  as  in  the  exercise  of  reasonable  judgment 
by  ordinary  prudent  persons  operating  the  railroad  might  be  deemed 
necessary. 

Railroads — Crossing  Accident — Contributory  Negligence — Infants.! 
— Whether  a  girl  nine  years  old,  who,  when  midway  of  the  four 
tracks  at  a  railroad  crossing,  on  suddenly  discovering  the  approach 
of  a  train,  attempted  to  cross  ahead  of  it,  was  guilty  of  contributory 
negligence,  is  a  question  for  the  jury. 

Death — Excessive  Damages. — A  verdict  of  $6,000  for  death  of  a 
girl  nine  years  old  cannot  be  said  to  be  excessive. 

Appeal  from  Circuit  Court,  Jefferson  County,  Common  Pleas 
Branch,  Second  Division. 

Action  by  Mabel  M.  Kimble's  administratrix  against  the  Louis- 
ville &  Nashville  Railroad  Company.  Judgment  for  plaintiff. 
Defendant  appeals.     Affirmed. 

*For  the  authorities  in  this  series  on  the  question  whether  statu- 
tory requirements  are  the  sole  measure  of  a  railroad  company's  du- 
ties in  regard  to  giving  crossing  signals,  see  sixth  head-note  of 
Weatherly  v.  Nashville,  etc.,  Ry.  (Ala.),  35  R.  R.  R.  759,  58  Am.  & 
Eng.  R.  Cas.,  N.  S.,  759. 

tFor  the  authorities  in  this  series  on  the  question  whether  it  is 
contributory  negligence,  to  attempt  to  cross  a  railway  track  with 
knowledge  that  a  train  or  street  car  is  approaching,  see  extensive 
note,  36  R.  R.  R.  374,  59  Am.  &  Eng.  R.  Cas.,  N.  S.,  374;  Wilkinson 
V.  Oregon  Short  Line  R.  Co.  (Utah),  34  R.  R.  R.  360,  57  Am.  & 
Eng.  R.  Cas.,  N.  S.,  360;  last  foot-note  of  Champion  v.  Seaboard  A. 
L.  Ry.  (N.  Car.),  33  R.  R.  R.  263,  56  Am.  &  Eng.  R.  Cas.,  N.  S..  26X 

For  the  authorities  in  this  series  on  the  question  whether  yoiwg 
children  can  be  guilty  of  contributory  negligence,  see  third  foot-note 
of  United  Rys.  &  Elec.  Co.  v.  Carneal  (Md.),  34  R.  R.  R.  706,  57  Am- 
&  Eng.  R.  Cas..  N.  S.,  705. 
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Helm  Sr  Helm,  Benjamin  D.  Warfield,  and  Chas.  H.  Moor- 
man, for  appellant. 

Edwards,  Ogden  <&•  Peak,  W.  O.  Bradley,  and  /.  M.  Chiiton, 
for  appellee. 

OHear,  J.     St.  Mathews  is  a  suburb  of  Louisville.     Several 
turnpike  roads,  lanes,  and  other  highroads,  as  well  as  the  tracks 
of  the  Louisville  &  Nashville  Railroad  traverse  it.     It  is  thickly 
populated,  though  not  so  dense  as  a  city,  but  much  more  so  than 
a  rural  settlement.     Its   dimensions,  population,  and  traffic  are 
more  than  a  hamlet's.     One  of  its  roads  is  called  "Chenowith 
Lane."    It  crosses   the   railroad  at  the  station.     At  that  point 
there  are  four   railroad  tracks,  two  main  tracks,  and  two  side 
tracks.    The  two  latter  just  at  the  crossing  have  turnouts  or 
switches   connecting    with   the   two   main   tracks.     Approaching 
the  railroad    from    the    north   Chenowith   Lane   passes   between 
buildings  and    fences.     There  is  a  curve   in  the  railroad  track 
beginning   several    hundred    feet   west    of   the   crossing,    which, 
owing  to  a  cut  in  the  right  of  way  and  fences,  trees,  and  houses 
adjacent  thereto  and  along  the  right  of  way,  obstructed  the  view 
♦»t  the  track  in  that  direction  from  400  to  500  feet,  or  perhaps 
less,  until  one  gets  onto  the  track.     On  July  28.  1908,  Mabel  M. 
Kimble,  a  nine  year  old  child,  was  going  from  home,  which  was 
some  distance  from  this  crossing,  to  pay  a  visit  to  a  relative 
living  south  of  the  crossing.     She,  in  company  with  two  other 
little  girls,  came  down  to  the  crossing,  where  the  latter  turned 
back,  and  she  went  on.     As  she  got  midway  of  the  tracks  which 
fKCupy  about  40  feet  in  width,  she  became  aware  that  a  train 
was  approdching  rapidly  from  the  west.     Glancing  hastily  about, 
<ht  ran  and  attempted  to  cross  ahead  of  the  coming  train.     The 
train  was  nmning  about  50  miles  an  hour.     It  struck  her,  and 
hurled  her    for   some   distance   against   a   telegraph   pole.     She 
was  crushed  to  death.     In  this  suit  against  the  railroad  company 
to  recover  damages  for  the  destruction  of  her  life,  it  is  charged 
that  the  company  negligently  failed  to  give  statutory  warnings 
tor  the  crossing,  and  that  the  crossing  was  exceptionally  danger- 
ous on  account  of  its  situation  and  the  great  numbers  of  per- 
J^f^ns  using  it,  and  that  the  company  negligently  failed  to  give 
other  suitable  warnings  of  the  approach  of  its  trains,  knowing  of 
the  conditions,    dangers,    and   travel.     Negligence   was    denied. 
Contributory  negligence  was  pleaded.     The  verdict  was  for  the 
plaintiff.    The  amount  is  $6,000. 

The  principal  error  asigned  for  reversal  is  that  the  intestate 
was  shown  to  have  been  guilty  of  such  contributory  negligence 
that  the  court  should  have  peremptorily  instructed  the  jury  to 
a  verdict  for  the  defendant.  We  are  persuaded  from  the  evi- 
dence that  the  statutory  signals  for  crossing  were  given.  Also, 
that  the  engineer  blew  the  whistle  for  the  station.     Also,  that 
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the  automatic  electric  alarm  bell  at  the  crossing  was  working. 
We  are  likewise  impressed  that  the  child  did  not  hear  the  whistle, 
or  the  engine  bell,  and  that  if  she  heard  the  electric  crossing  bell 
she  did  not  know  what  it  meant.     She  was  walking  along  quietly, 
and  showed  no  indication  of  fright,  nervousness,  or  haste.     She 
was  old  enough  to  have  known  of  the  danger  from  the  train 
had  she  been  aware  of  its  approach.     Upward  of  50  witnesses 
testified  in  this  case.     Nearly  all  of  them  testified  upon  the  sub- 
ject whether  the  whistle  was  blown,  whether  the  engine  bell  was 
ringing,  or  whether  the  crossing  bell  was  working.     Some  few, 
but  very  few,  heard  all  three  of  the  instruments.     About  half 
the  number  heard  some  one  or  two  of  them.     Perhaps  half,  with 
equal  opportunities  for  hearing,  did  not  hear  any  of  them.    Of 
the  latter,  this  fact  may  in  part  be  accounted   for  because  of 
the  frequency  of  such  noises,  they  failed  to  notice  them.     But 
many  of  these  witnesses  were  so  situated,  and  there  were  such 
reasons  for  attracting  their  attention  to  the  subject  that  their 
failure  to  hear  cannot  be  explained  wholly  on  the  ground  stated. 
The  railroad  company  had  placed  an  electric  alarm  bell  at  the 
crossing,    which   was   set   in   motion   automatically   whenever  a 
train  came  within  a  certain  distance.     Such  bells  are  not  placed 
at  all  crossings.     When  they  are  used,  it  is  because  it  is  believed 
the  dangers  are  more,  and  the  travel  greater,  at  those  places 
than  at  ordinary  rural  crossings.     It  is  taking  notice  of  the  fact 
that  the  ordinary  means  of  warning  are  not  adequate  for  the 
particular   crossing.     Not   adequate,    not   because    ordinarily  a 
locomotive  whistle  or  bell  is  not  understood  by  travelers,  but 
because  it  is  a  known  fact  that  where  the  traffic  is  so  constant, 
or  the  tracks  numerous  where  a  great  number  of  trains  are  pass- 
ing, such  warnings  unless  the  engine  is  in  sight,  do  not  in  fact 
convey  the  intelligence  that  it  is  about  to  use  that  particular 
crossing.     Hence  the  necessity  for  employing  some  other  means 
of  notifying  pedestrians  and  others  who  have  occasion  to  use  the 
crossing,  of  the  approach  of  the  train  so  that  they  may  keep 
out  of  its  way.     Nor  is  this  necessity  created  alone  by  the  pres- 
ence of  children,  or  aged  persons.     It  is  due  to  the  known  fact 
that  adults  also,  even  of  experience,  fail  to  take  mental  note  of 
an  incident  of  such  frequent  recurrence  as  to  be  almost  constant. 
Its  very  monotony  detracts  from  its  obviousness.     The  reason 
bells  and  whistles  are  used  is  because  ordinarily  they  have  been 
found  sufficient  to  give  adequate  warning.     If  it  had  not  been 
so,  they  would  not  be  so  employed.     When,  however,  conditions 
are  such  that  those  means  are  not  adequate,  the  same  reasoning 
requires  the  adoption  of  some  other  that  is  adequate.     For  the 
object  is  to  give  warning.     Therefore  the  rule  is  that  notwith- 
standing the  statute  requires  the  use  of  whistle  and  bell  at  cross- 
ings, if  the  conditions  are  exceptionally  dangerous,  other  and 
additional  means  must  be  used.     It  is  not  true  that  if  the  engi- 
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neer  gives  so  much  -warning  he  may  then  go  on  and  kill  people 
who  do  not  take  heed.  The  presumption  is  that  the  instinct  of 
sdf-prcservation  can  be  relied  on  to  impel  people  in  danger  to 
extricate  themselves  >vhen  made  aware  of  the  fact.  But  in  every 
state  of  case  they  should  first  be  made  aware  of  the  fact  before 
the  presumption  can  be  indulged.  And  it  is  on  this  presumption 
alone  that  railroad  trains  run  with  such  speed  across  highways, 
along  streets,  and  through  more  or  less  populous  communities. 
In  cities,  speed  is  reduced,  gates  are  placed  at  crossings ;  so  are 
^-atchmen;  the  engine  bell  is  ringing  continuously;  so  is  the 
electric  bell  in  addition  at  some  crossings.  All  these  additional 
precautions  are  taken  and  required  solely  because  the  oppor- 
tunities for  casualties  are  multiplied  in  populous  centers  in  pro- 
portion to  the  numbers  using  the  crossing,  and  because  of  the 
confusion  from  noises,  obstruction  of  view  and  other  things 
there  that  peculiarly  distract  the  attention  of  the  wayfarer. 
These  additional  precautions  are  not  out  of  deference  to  any  ex- 
ceptional right  of  the  urban  population.  And  when  they  are 
required  by  law  it  is  not  because  the  law  regards  the  safety  of 
that  class  of  greater  concern  'than  the  safety  of  any  other. 
Therefore,  when  the  conditions  elsewhere  approximate  those 
just  named,  the  law  requires  like  precautions  for  the  safety  of 
life  and  limb. 

Recurring  to  the  conditions  shown  in  this  case,  they  are  not 
materiallv  different  from  those  in  the  city.  In  truth  this  is  a 
part  of  the  city,  grown  over  its  boundary,  not  made  so  dense  in 
population  and  traffic  as  some  other  parts,  but  equally  so  doubt- 
less with  still  others.  After  all,  it  is  a  situation  more  than  an 
ordinary  rural  community  where  population  is  sparse,  and  travel 
consequently  infrequent.  Furthermore,  the  physical  conditions 
are  unusual  in  this :  That  being  practically  in  a  city,  yet  because 
of  obstructions,  the  cut  and  the  curve  in  the  track,  observation 
by  sight  is  restricted,  and  sounds  more  or  less  so.  The  evidence 
m  this  case  shows  it  to  be  so;  not  only  the  evidence  describing 
the  situation,  but  the  evidence  of  how  it  operates  in  effect  upon 
the  community,  of  whom  the  decedent  was  one.  In  its  working 
it  actually  failed  to  apprise  one-half  of  those  who  were  in  a 
position  to  hear.  Clearly  a  system  that  gives  notice  to  only  half 
will  not  do.  Therefore  it  was  the  duty  of  the  court  to  have 
told  the  jury,  and  he  did  tell  the  jury,  that  if  the  use  of  the 
whistle  and  bell  were  not  sufficient  to  give  reasonable  notice  of 
the  approach  of  trains  to  the  traveling  public  at  the  crossing, 
and  it  was  known  or  by  the  exercise  of  ordinary  care  could  have 
been  known  to  the  defendant  that  this  was  so,  then  it  was  the 
further  duty  of  the  company,  and  those  operating  its  trains,  to 
use  such  other  means  to  prevent  injury  to  travelers  at  that  cross- 
ing as  in  the  exercise  of  reasonable  judgment  by  ordinary  prudent 
persons  operating  the  railroad  might  be  deemed  necessary.   The 
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jury  must  have  found,  and  we  cannot  say  that  they  were  not 
warranted  in  finding,  that  the  crossing  in  question  was '  excep- 
tionally dangerous  and  that  the  whistle  and  bells  were  not  reason- 
ably sufficient  to  warn  and  protect  the  traveling  public  in  the  use 
of  the  crossing.  Such  being  the  case,  when  the  child  came  upon 
the  crossing  she  was  unaware,  because  of  defendant's  negligence 
as  stated,  of  the  approach  of  the  train.  When  she  was  made 
aware  of  the  fact  she  was  put  in  sudden  peril,  and  in  the  panic 
caused  by  it  she  acted  on  the  impulse  to  fly  from  the  danger. 
That  she  chose  the  wrong  course  will  not  excuse  the  company 
for  having  put  her  to  the  cruel,  sudden  election.  Maysville  & 
B.  S.  R.  R.  Co.  V.  McCabe's  Adm  x,  100  S.  W.  219,  30  Ky.  Law 
Rep.  1009;  L.  &  N.  R.  R.  Co.  v,  Taylor's  Adm'r.  104  S.  W.  777, 
31  Ky.  Law  Rep.  1142. 

Whether  an  act  is  negligent  is  sometimes  a  matter   of  law, 
sometimes  a  question  of   fact.     Whether,  in  this  case,  the  de- 
cedent acted  negligently — that  is,  without  the  care  circumspec- 
tion, or  caution  of  those     of  her  age  and  experience — ^was  a 
question  of  fact  for  the  jury,    jl^hildren  are  not  held  in  law  to 
the  same  degree  of  care  as  adults.     To  be  negligent  one  must 
e^her  do  something  which  he  knows  or  should  know  he  ought 
not  to  do,  or  fail  to  do  something  which  he  knows  or  should 
know  he  ought  to  do.     If  a  child  does  not  know,  or  by  reason  of 
its  age  and  inexperience  should  not  be  expected  to  know,  then  it 
ought  not  to  be  charged  with  negligence.     A  contrary  rule  would 
be  inhuman.     If  appellant,  a  concern  operated  by  experienced 
men  of  seasoned  judgment,  fails  in  the  observance  of  a  known 
duty,  it  will  not  lie  in  the  mouth  of  its  representatives  to  say  that 
it  should  be  excused  because  appellee's  intestate  failed  in  what 
would  have  been  a  duty  had  she  known  it.     The  question  of 
contributory  negligence  in  this  case  was  properly  for  the  jury. 

It  is  claimed  that  the  verdict  was  excessive,  that  the  earning 
capacity  of  a  girl  9  years  old  is  not  so  susceptible  of  proof  that 
its  value  after  she  might  become  21  can  be  measured,  which  is 
to  say  that,  for  negligently  killing  female  children  there  is  only 
a  nominal  liability.  A  girl  nine  years  old  has  an  expectation  of 
living  39  years  longer.  Her  expectancy  is  hers,  not  her  father's 
though  her  services  until  she  is  21  may  belong  to  him.  But  the 
jury  do  not  award  compensation  for  her  labor.  It  is  for  the 
destruction  of  her  power  to  earn  money,  a  power  which  is  hers 
alone,  and,  while  it  may  be  difficult  to  prove,  is  nevertheless  of 
certain  substantial  value.  We  cannot  say,  and  who  could,  that 
$6,000  was  too  great  a  value,  or  even  enough.  Certain  it  is,  it 
does  not  strike  us  as  being  so  excessive  as  to  indicate  passion  or 
prejudice  on  the  part  of  the  jury,  or  excessive  at  all. 

Judgment  affirmed. 
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(Supreme  Court  of  Arkansas,  Nov.  7,  1910.) 
[131  S.  W.  Rep.  947.] 

Appeal  and  Error — Review — Directing  Verdict. — In  determining 
on  appeal  by  plaintiff  whether  the  court  erred  in  directing  a  verdict 
for  defendant,  the  testimony  must  be  considered  in  its  most  favor- 
able aspect  to  plaintiff. 

Negligence  —  Personal  Injuries  —  Contributory  Negligence.'*'  — 
Though  defendant  may  be  guilty  of  negligence  and  of  violation  of 
law,  plaintiff  cannot  recover  if  his  own  negligence  contributed  prox- 
imately to  the  happening  of  the  accident  causing  the  injury. 

Railroads — Crossings — Care  Required  of  One  Crossing  Track. — 
While  a  traveler  on  a  public  street  has  a  right  to  the  use  thereof 
at  a  railroad  crossing,  he  must,  in  approaching  such  crossing  and 
m  going  over  it,  use  ordinary  care  for  his  own  safety. 

Railroads — Crossings — Contributory  Negligence.f — It  is  gross 
negligence  for  a  traveler  to  attempt  to  pass  under  or  between  the 
cars  of  a  train  standing  on  a  railroad  crossing  and  to  which  an  en- 
gine is  attached,  or  to  which  he  knows,  or  reasonably  ought  to 
know,  an  engine  will  immediately  be  attached,  and  which  he  knows, 
or  reasonably  ought  to  know,  is  ready  to  move. 

Railroads — Crossing  Accidents — Contributory  Negligence. — In  an 
action  against  a  railroad  for  injuries  to  plaintiff  while  attempting  to 
pass  between  the  cars  of  a  train  at  a  crossing  through  the  sudden 
movement  of  the  cars,  evidence  held  to  show  plaintiff  guilty  of 
contributory  negligence  precluding  his  recovery. 

Appeal  from  Circuit  Court,  Hempstead  County;  Jacob  M. 
Carter,  Judge. 

Action  by  R.  F.  Curtis  against  the  St.  Louis  &  San  Francisco 
Railroad  Company.  Judgment  for  defendant,  and  plaintiff  ap- 
peals.   Affirmed. 

Hamby  &  Haynie,  for  appellant. 

Glass,  Estes,  King  &  Burford,  for  appellee. 

Frauenthal^  J.  This  is  an  action  instituted  by  R.  F.  Curtis, 
^he  plaintiff  below,  to  recover  damages  for  a  personal  injury 
which  he  alleged  he  sustained  by  reason  of  the  negligent  act 
of  the  defendant.     The  injury  was  received  by  plaintiff  while 

*See  first  foot-note  of  Evansville,  etc.,  R.  Co.  v,  Berndt  (Ind.), 
3*  R.  R.  R.  535,  57  Am.  &  Eng.  R.  Cas.,  N.  S..  535. 

tFor  the  authorities  in  this  series  on  the  subject  of  the  right  of  a 
person  to  pass  under,  between  or  over  a  train  obstructing  a  cross- 
"Jg,  see  foot-note  of  Beck  v.  Southern  Ry.  Co.  (N.  Car.),  31  R.  R. 
«•  m,  54  Am.  &  Eng.  R.  Cas.,  N.  S.,  791. 
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he  was  attempting  to  pass  between  freight  cars  that  were  at- 
tached together  in  a  train  which  was  standing  upon  a  public 
crossing  in  a  street  in  the  city  of  Hope.  After  the  introduction 
of  all  the  testimony  in  the  trial  of  the  case,  the  lower  court  di- 
rected the  jury  to  return  a  verdict  in  favor  of  the  defendant, 
which  was  done;  and  from  the  judgment  rendered  by  the  court 
in  pursuance  of  that  ruling  the  plaintiff  has  appealed. 

In  determining  whether  or  not  the  court  committed  error  in 
directing  the  jury  to  return  a  verdict  in  favor  of  the  defendant 
the  rule  upon  the  appeal  of  the  case  is  to  consider  the  testimony 
in  its  most  favorable  aspect  to  the  plaintiff.     Graham  v.  Thrall 
&  Shea,  129  S.  W.  532.     Viewing  the  testimony  in  this  matter, 
the  case  is  this:     The  plaintiff,  who  lives  near  Hope,  came  to 
that  city  on  the  day  of  the  injury  for  the  purpose  of  selling  some 
country  produce.    The  railroad  track  of  the*  defendant  runs  in 
a  northerly  direction  from  Second  street  to  First  street  in  said 
city,  and  crosses  First  street  at  right  angles,  and  beyond  First 
street  it  crosses  the   railroad  tracks  of  the  St.  Louis,  Iron  Moun- 
tain &   Southern   Railway   Company,   which    run   parallel    with 
First  street.     It  is  about  400  feet  from  Second  to  First  street. 
On  this  occasion  the  plaintiff  at  about  2  o'clock  p.  m.  crossed  the 
defendant's   track   several   times  between  these  two   streets  in 
going  from  a  store  upon  the  east  side  thereof  to  a  residence  (Hi 
the  west  side  in  making  sale  of  his  produce.     The  last  time  he 
crossed  the  railroad  track  in  going  to  the  residence  he  saw  a 
freight  train  moving  thereon  in  a  northerly  direction  and  towards 
First  street.     After  quitting  the  residence  for  the  purpose  of 
returning  to  the  east  side  of  the  railroad  track,  he  proceeded  to 
a  point  about  125  feet  west  of  said  track,  and  saw  that  the  freight 
train  had  moved  across  First  street  with  the  engine  attached 
thereto,   and   was  completely   blockading  the   street.     He   then 
walked  to  a  point  near  the  train,  and  looked  towards  the  north 
end  of  the  train  to  which  end  he  had  just  seen  the  engine  at- 
tached, and  saw  no  engine  then  attached  to  that  end.     He  re- 
mained at  this  place  for  about  ten  minutes  waiting  for  the  train 
to  clear  the  crossing,  and  then  proceeded  towards  the  south  end 
of  the  train  for  a  distance  of  about  two  car  lengths,  and  saw  no 
engine  at  the  south  end  of  the  train.     He  then  returned  to  the 
crossing  where  the  freight  train  was  standing  upon  the  street. 
He  testified  that  at  that  time  he  had  no  idea  of  attempting  to 
cross  over  between  the  cars;  but,  seeing  no  engine  at  the  north 
end  of  the  train,  he  then  attempted  to  cross  between  the  cars. 
He  caught  hold  of  the  ladder  upon  the  inside  of  the  car,  and 
placed  his  foot  between  the  drawheads,  and  thus  drew  himself 
up  until  he  was  standing  on  the  bumpers  between  the  cars,  and 
at  that  moment  the  train  moved  back  towards  the  south,  and  his 
foot  was  caught  between  the  bumpers  or  drawheads  of  the  cars, 
and  was  crushed  to  such  an  extent  that  amputation  of  it  was 
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necessary.  The  plaintiff  testified  that  he  knew  that  the  freight 
train  was  then  being  made  up  upon  this  track  by  the  defendant 
prq)aratorv  to  leaving,  and  that  switching  thereof  was  being 
done  for  that  purpose  at  that  time,  and  that  the  freight  train 
was  standing  not  only  across  the  street,  but  also  across  the  tracks 
of  the  St.  Louis,  Iron  Mountain  &  Southern  Railway  Company 
just  beyond  the  street  when  he  attempted  to  cross  between  the 
attached  cars.  He  testified,  however,  that,  although  he  had  seen 
an  engine  attached  to  the  north  end  of  the  train  a  few  minutes 
before  making  the  attempt  to  cross,  he  did  not  see  the  engine  at 
the  moment  he  attempted  to  cross,  and  that  at  the  time  the  train 
moved  hack  he  heard  no  bell  or  whistle.  It  further  appears 
that  it  was  a  violation  of  the  provisions  of  the  ordinances  of  the 
city  of  Hope  to  obstruct  any  street  at  a  railroad  crossing  for  a 
kmger  period  than  five  minutes  at  any  one  time. 

It  is  contended  by  counsel  for  appellee  that,  under  the  view  of 
the  testimony  adduced  upon  the  trial  of  this  case  most  favorable 
to  plaintiff,  he  was  guilty  of  contributory  negligence,  and  there- 
fore was  not  entitled  to  a  recovery  herein.     It  has  been  repeat- 
edly held  by  this  court  that,  though  the  defendant  may  be  guilty 
of  negligence  and  of  a  violation  of  law,  still  the  plaintiff  cannot 
recover  if  his  own  negligence  contributed  proximately  to  the 
happening  of  the  accident  which  caused  the  injury.    Johnson  v. 
Stewart,  62  Ark.  164,  34  S.  W.  889 ;  St.  L.,  I.  M.  &  S.  R.  Co.  v. 
Leathers,  62  Ark.  235,  35  S.  W.  216;  St.  L.,  I.  M.  &  S.  R.  Co.  v. 
Jordan,  65  Ark.  429,  47  S.  W.  115;  St.  L.  S.  W.  Ry.  Co.  v. 
Cochran,  77  Ark.  398.  91  S.  W.  747 ;  C.  R.  I.  &  Pac.  Ry.  Co. 
V.  Smith,  127  S.  W.  715.     Thus  it  has  been  held  that,  although 
a  railroad  company  was  guilty  of   failing  to  comply  with  the 
statutorv  provisions  requiring  a  lookout  to  be  kept  or  requiring 
a  bell  to  be  rung  or  a  whistle  to  be  sounded  upon  approaching  a 
public  crossing,  yet  a  party  injured  by  reason  of  such  negligence 
would  not  be  entitled  to  recover  if  he  himself  was  guilty  of  any 
negligence  which  contributed  to  the  happening  of  the  accident 
which  caused  the  injury.     A  traveler  upon  the  public  street  or 
highway  has  a  right  to  the  use  thereof  at  a  railroad  crossing, 
but  in  approaching  such  crossing,  and  in  going  upon  or  over  it, 
he  must  use  ordinary  and  reasonable  care  for  his  own  safety. 
-As  is  said  in  the  case  of  Railway  Co.  v.  Carr,  126  S.  W.  852: 
"To  him  the  track  itself  is  a  warning  of  danger,  and  he  is  under 
the  duty  to  exercise  precaution  to  inform  himself  of  the  proxim- 
ity of  the  train  and  to  exercise  ordinary  prudence  in  avoiding 
injury."    The  presence  of  cars  and  an  engine  either  attached  to 
them  or  in  the  immediate  vicinity  for  the  purpose  of  moving 
them  is  an  obvious  warning  of  danger  to  an  adult  person  at- 
tempting to  cross  over,  under,  or  between  them.     According  to 
the  great  weight  of  American  authority,  it  is  gross  negligence  in 
a  traveler  to  attempt  to  pass  over  or  under  or  between  the  cars 
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of  a  train  which  is  standing  on  a  railroad  crossing  to  which  an 
engine  is  attached,  or  to  which  he  knows  or  reasonably  ought  to 
know  an  engine  will  be  immediately  attached  and  which  he  knows 
or  reasonably  ought  to  know  is  ready  to  move. 

In  2  Thompson  on  Negligence,  §  1674,  it  is  said:     "The  view 
of  the  writer,  for  whatever  it  may  be  worth,  is  this :     If  the  train 
is  lawfully  obstructing  the  crossmg — that  is  to  say,  if  it  has  not 
obstructed  it  for  a  greater  length  of  time  than  that  prescribed  by 
statute  or  ordinance  or  in  the  absence  of  statute  or  ordinance 
for  an  unreasonable  length  of  time — then  a  pedestrian  who  at- 
tempts to  continue  his  journey  upon  the  highway  by  climbing 
over  or  between  the  cars  does  so  at  his  own    risk.     The  railway 
company  is  under  no  obligation  to  keep  a  special  lookout  for  him 
or  to  take  special  pains  to  provide  for  his  safety.     *   *   *     But, 
after  the  train  has  obstructed  the  crossing  beyond  the  length  of 
time  prescribed  by  statute  or  ordinance  or  beyond  a  reasonable 
time  in  the  absence  of  statute  or  ordinance,  then  the  railway 
company  is  guilty  of  an  unlawful  obstruction  of  the  highway; 
*   *   *   and,  if  pedestrians  undertake  that  right  by  climbing  over 
the  obstructing  train,  the  railroad  company  must  see  to  it  that  it 
does  not  kill  them  or  injure  them  by  an  affirmative  act  of  its  own 
by  starting  forward  its  train  without  giving  them  any  warning  of 
its  purpose  so  to  do,  or  without  looking  out  for  their  safety  in  any 
way.    American  courts  have,  however,  held,  and  with  great  una- 
nimity, that  in  such  cases  the  injury  is  to  be  ascribed  as  matter 
of  law  to  the  contributory  negligence  of  the  traveler,  and  that 
there  can  be  no  recovery  of  damages  against  the  company."     In 
the  case  of  Railway  Co.  v.  Pinchin,  112  Ind.  592,  13  N.  E.  677, 
it  is  said:     "A  person  who  has  knowledge  that  a  train  of  cars 
is  stopping  temporarily  at  a  way  station  on  its  way  to  its  destina- 
tion has  no  right  to  assume  the  risk  of  passing  between  the  cars. 
It  is  a  danger  so  immediate  and  so  great  that  he  must  not  incur 
it.     *   *    *     It  will  not  avail  the  plaintiff  to  say  that  he  was  not 
fully  aware  of  his  danger,  for  the  plaintiff  is  bound  to  know 
the  extent  of  the  danger  in  cases  like  this,  where  the  circum- 
stances are  known  to  him,  or  the  hazard  is  apparent  to  a  reason- 
ably prudent  man.     *   *    *     One  who  attempts  to  cross  between 
the  cars  of  a  train  which  he  knows  or  might  know  by  using  his 
natural  faculties  is  likely  to  move  at  any  moment  is  guilty  of 
negligence."     3  Elliott  on  Railroads,  §  1169;  2  Shearman  &  feed- 
field  on  Negligence,  §  479 ;  Hudson  v.  Railroad  Co.,  101  Mo.  13, 
14  S.  W.  15;  Corcoran  v.  Railroad,  105  Mo.  399,  16  S.  W.  411, 
24  Am.  St.  Rep.  394;  Jones  v,  Illinois  Central  Rd.  Co.,  104  S. 
W.  258,  31   Ky.  Law  Rep.  825,  13  L.  R.  A.   (N.   S.)    1066; 
Southern  Ry.  Co.  v.  Clark,  105  S.  W.  384,  32  Ky.  Law  Rep.  69, 
13  L.  R.  A.  (N.  S.)  1071 ;  Magoon  v.  Boston  &  M.  R.  Co.,  67 
Vt.  177,  31  Atl.  156;  Andrews  v.  Central  Railroad  Co.,  86  Ga. 
192,  12  S.  E.  213.  10  L.  R.  A.  58.     In  the  case  of  Andrews  v. 
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Bankiiig  Co.,  86  Ga.  192,  12  S.  E.  213,  10  L.  R.  A.  58,  it  is 
said:  "Tliough  a  standing  railway  train  be  an  unauthorized  ob- 
stTuction  of  a  public  crossing,  a  person  attempting  to  pass  be- 
tween the  cars  by  climbing  over  the  platform  and  bumpers  if  in- 
jured thereby  in  consequence  of  a  sudden  movement  of  the  train 
cannot  recover,  unless  the  engineer,  conductor,  or  some  other 
person  having  control  of  the  train's  movements  knew  of  his  at- 
tempt to  cross  or  had  notice  of  his  exposure  to  danger." 

In  the  case  at  bar  the  testimony  of  the  plaintiff  shows  that  he 
knew  that  the  freight  train  which  obstructed  the  street  was  mak- 
ing movements  in  making  up  the  train  preparatory  to  its  leaving. 
He  knew  that  the  train  was  standing  only  temporarily  over  the 
street,  and  was  liable  to  move  at  any  moment.     When  he  left  the 
residence  and  was  coming  towards  the  track,  he  saw  the  train 
had  moved  upon  the  street  and  saw  the  engine  attached  to  the 
train  and  pulling  it.     When  he  arrived  at  the  track,  he  said  he 
did  not  then  see  the  engine  attached  to  the  end  of  the  train, 
but  he  knew  that  it  was  in  the  vicinity  of  that  end  of  the  train, 
and  was  liable  to  move  the  train  at  any  moment,  for  he  testified 
that  he  had  no  idea  then  of  attempting  to  cross  between  the  cars. 
He  waited  only  a  few  minutes,  and  then  became  impatient  to 
cross.    Within  almost  a  moment  after  he  got  between  the  cars 
the  train  moved.     The  engine  must  necessarily  have  been  at  the 
end  or  within   the  immediate  vicinity  of  the  end  of  the  train 
when  plaintiff  went  between  the  cars.     This  the  plaintiff  knew, 
or  with  the  exercise  of  ordinary  care  he  must  have  known.     He 
simply  took  the  risk  of  being  able  to  pass  between  the  cars  with 
safety;  but  in   making  the  attempt  to  cross  he  must,  under  his 
own  testimony   and  the  physical  facts  of  the  case,  have  known 
that  he  was  talcing  such  risk.     The  case  here  presented  is  where 
an  ei^ne  is  attached  to  a  standing  train  or  virtually  attached 
thereto  and  the  train  is  ready  to  move  and  the  plaintiff  attempts 
to  cross  between  the  cars.     It  is  not  a  case  where  cars  are  stand- 
ing over  the  crossing  with  no  engine  attached  or  with  no  engine 
in  the  immediate  vicinity  and  ready  to  be  attached  to  the  cars. 
Here  the  engine  was  either  attached  to  the  train  when  plaintiff 
went  between  the  cars  to  cross  over  or  the  engine  was  in  the  act 
of  being  attached  to  the  train  when  he  went  between  the  cars, 
because  the  train  moved  within  a  moment  after  he  did  pass  be- 
t^^'een  the  cars.     From  the  testimony  most  favorable  in  favor  of 
plaintiff,  he  cast  himself  upon  a  known  danger  and  took  a  risk, 
known  or  apparent,  that  would  probably   result  in  his  injury. 
Under  such  circumstances  as  a  matter  of  law,  he  was  guilty  of 
an  act  of  negligence  which  proximately  contributed  to  his  injury. 

The  court  did  not  err,  therefore,  in  directing  a  verdict  for  the 
defendant,  and  the  ju-dgment  must  be  affirmed. 
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(Court  of  Appeals   of  Maryland,  June  23,   1910.) 

[77   Atl.    Rep.    980.] 

Trial— Taking  Case  from  Jury— Direction  of  Verdict— Rules  in 
General. — In  directing  a  verdict  for  the  defendant  upon  the  ground 
that  the  plaintiff's  evidence  does  not  show  a  cause  of  action,  the 
court  must  assume  the  truth  of  all  his  evidence,  and  give  him  the 
benefit  of  all  the  legitimate  inferences  deducible  therefrom. 

Railroads — Operation — ^Accidents  at  Crossings— Jury — Contribu- 
tory Negligence. — In  an  action  against  a  railway  company  for  neg- 
ligently running  over  defendant  at  its  crossing,  evidence  of  contrib- 
utory negligence  held  insufficient  to  warrant  directing  a  verdict  for 
defendant. 

Negligence — Taking  Case  from  Jury — Directing  Verdict — Contrib- 
utory Negligence. — For  a  case  to  be  taken  from  the  jury  upon  the 
ground  of  plaintiff's  contributory  negligence,  the  evidence  thereof 
should  be  so  clear  and  distinct  that  reasonable  men  could  not  come 
to  an  opposite  conclusion. 

Railroads — Operation — Injuries  at  Crossing — Look  and  Listen.* — 
persons  crossing  a  railroad  track  are  bound  under  all  conditions  to 
look  and  listen,  and  if  the  view  of  the  tracks  is  obstructed,  are  bound 
also  to  stop;  otherwise,  if  injured,  it  is  presumed  that  the  injury  was 
caused  by  their  own  negligence. 

Negligence — Personal  Conduct — Ordinary  Care.t — Negligence  is 
the  omission  of  the  care  that  ordinarily  prudent  men  will  exercise 
under  similar  circumstances. 

*For  the  authorities  in  this  series  on  the  subject  of  the  precau- 
tions required  to  be  taken  by  highway  traveler  before  attempting 
to  cross  railroad  tracks,  see  first  paragraph  of  foot-note  of  Camp- 
bell V.  Chicago  G.  W.  Ry.  Co.  (Minn.),  35  R.  R.  R.  98,  58  Am.  & 
Eng.  R.  Cas.,  N.  S.,  98;  second  foot-note  of  Farris  v.  Southern  R. 
Co.  (N.  Car.),  36  R.  R.  R.  523,  59  Am.  &  Eng.  R.  Cas.,  N.  S.,  523; 
fifth  foot-note  of  Weatherly  v.  Nashville,  etc.,  Ry.  (Ala.),  35  R 
R.  R.  759,  58  Am.  &  Eng.  R.  Cas..  N.  S..  759;  third  head-note  of 
Wilkinson  v,  Oregon  Short  Line  R.  Co.  (Utah),  34  R.  R.  R.  360, 
57  Am.  &  Eng.  R.  Cas.,  N.  S.,  360. 

For  the  authorities  in  this  series  on  the  subject  of  the  care  re- 
quired of  a  highway  traveler  to  discover  approaching  trains  or 
street  cars,  see  first  foot-note  of  New  York  Cent.,  etc..  R.  Co.  r. 
Maidment  (C.  C.  A.),  32  R.  R.  R.  681,  55  Am.  &  Eng.  R.  Cas.,  N.  S., 
681. 

tFor  the  authorities  in  this  series  on  the  subject  of  the  defini- 
tions of  actionable  negligence,  see  third  foot-note  of  Cahill  v.  Illinois 
Cent.  R.  Co.  (Iowa),  36  R.  R.  R.  618,  59  Am.  &  Eng.  R.  Cas.,  N.  S-, 
618;  last  foot-note  of  Young  v,  St.  Louis,  etc..  Ry.  Co.  (Mo.).  36 
R.  R.  R.  197,  59  Am.  &  Eng.  R.  Cas..  N.  S.,  197;  first  foot-note  of 
Wickert  v.  Wisconsin  Cent.  Ry.  Co.  (Wis.),  36  R.  R.  R.  172.  59  Am. 
&  Eng.  R.  Cas.,  N.  S.,  172. 
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IZailroadfr-Operatioti — Injuries    at   Crossiiig^s — Contributory    Neg- 
IVCOce4— A  person  who  stops,  looks,  and  listens,  although  he  does 
not  hear  or  see  an  on-coming  train,  is  not  deemed  guilty  of  con- 
tributory negligence    in    case    of   injury,   where    the    conditions    are 
such  that  it  would  be  possible  for  him  to  fail  to  see  or  hear  the  train. 
ETidence— Credibility  of  Witnesses. — ^The  law  will  not  credit  the 
5Catement  of  a  person  who  says  he  stopped,  looked,  and  listened  for 
a  train,  when  in  the  very  nature  of  things  he  must  have  seen  it,  if 
he  had  exercised  these   precautions,  but  this   is   different  from  the 
case  where  it  is  possible   for  him  to  have   exercised   these  precau- 
tions, and  yet  failed  to  see  the  train  because  of  some  obstruction  or 
the  like. 

Appeal   from    Baltimore   City   Court;   Thos.    Ireland   Elliott, 
Judge. 

Action  by  Edward  Heinz  against  the  Baltimore  &  Ohio  Rail- 
road Company.  From  a  judgment  for  defendant,  plaintiff  ap- 
peals.   Reversed,  and  new  trial  awarded. 

Argued  before  Boyd,  C.  J.,  and  Briscoe,  Pearce,  Burke, 
Thomas,  and  Urner,  JJ. 

William  H.  Laivrence,  for  appellant. 

Allen  S.  Bowie  and  Duncan  K.  Brent^  for  appellee. 

Burke,  J.     Edward  Heinz,  the  appellant  on  this  record,  sued 
the  Baltimore  &  Ohio  Railroad  Company  to  recover  damages  for 
personal  injuries,  etc.,  sustained  by  him,  and  which  he  alleged 
were  caused  by  the  negligence  of  the  defendant  corporation. 
The  injuries  were  received  at  the  point  where  the  defendant's 
road  crosses  First  avenue  in  Anne  Arundel  county.     This  avenue 
is  a  public  highway.     It  is  a  much  used  thoroughfare,  and  is 
about  40  feet  wide.     It  runs  north  and  south,  and  on  the  east 
side  thereof  are  located  double  tracks  of  the  line  of  cars  of  the 
United  Electric  Railways  Company  running  from  Curtis  Bay  to 
Baltimore  city.     The  defendant's  road  leads  from  Ciu*tis  Bay 
to  Camden  Station,  and  crosses  First  avenue  practically  at  right 
angles.    The  plaintiff  was  struck  at  this  crossmg  on  the  night  of 
February  11,  1904,  by  a  tender  of  the  defendant  company  at- 
tached to  one  of  its  locomotives,  and,  according  to  the  evidence 
produced  by  him,  was  severely  injured.     The  tender  and  loco- 
motive were  running  west  from  Curtis  Bay.     At  the  conclusion 

tS«  first  head-note  of  Wallenburg  i/.  Missouri  Pac.  R.  Co.  (Neb.), 
36  R.  R.  R.  340,  59  Am.  &  Eng.  R.  Cas.,  N.  S.,  340;  first  foot-note  of 
Hamilton  v.  Central  Railroad  (Pa.),  36  R.  R.  R.  265,  59  Am.  &  Eng. 
R.  Cas.,  N.  S.,  265;  foot-note  of  Evans  v.  Pennsylvania  Co.  (Pa.), 
35  R.  R.  R.  584,  58  Am.  &  Eng.  R.  Cas.,  N.  S.,  584;  second  foot-note 
ofBruggeman  v.  Illinois  Cent.  R.  Co.  (Iowa),  35  R.  R.  R.  2*1.  68 
Am.  &  Eng.  R.  Cas.,  N.  S.,  241. 
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of  the  plaintiff's  case  the  trial  court,  at  the  instance  of  the  de- 
fendant, instructed  the  jury  that,  by  the  undisputed  evidence  in 
the  case,  the  plaintiff's  negligence  directly  contributed  to  the 
happening  of  the  accident,  and  therefore  he  was  not  entitled  to 
recover.  In  obedience  to  this  instruction,  the  jury  rendered  a 
verdict  in  favor  of  the  defendant,  and  from  the  judgment  thereon 
entered  the  plaintiff  has  brought  this  appeal. 

Was  the  trial  court  right  in  deciding  that  as  matter  of  law  the 
plaintiff  was  guilty  of  contributory  negligence?  This  is  the  only 
question  in  the  case,  and  its  determination  involves  a  careful 
examination  of  all  the  facts  and  circumstances  which  may  reflect 
light  upon  it. 

In  dealing  with  that  question,  the  court  must  assume  the  trutli 
of  all  the  evidence  offered  by  the  plaintiff,  and  he  is  also  enti- 
tled to  the  benefit  of  all  legitimate  inferences  deducible  there- 
from.    It  is  important  to  understand  the  exact  conditions  at  the 
place    of    the    accident,    the    surrounding    circumstances,    the 
character  of  the  night,  and  the  conduct  of  the  plaintiff  as  he 
approached  and  attempted  to  cross  the  tracks  of  the  defendant. 
On  the  east  side  of  First  avenue  near  the  crossing  there  are  a 
number  of   small   brick  houses.     The   nearest   one  of   these  is 
about  35  feet  from  the  railroad  track.     Between  this  house  and 
the  track  there  is  a  railroad  siding  beginning  at  some  point  on 
the  track  east  of  the  crossing  and  running  up  to  First  avenue,  at 
which   point   the  distance  between   the   railroad   track  and  the 
siding  is  only  about  10  feet.     On  the  night  of  the  accident  there 
were  some  cars  on  this  siding  one  of  which  was  pushed  out  some 
little  distance  in  the  public  highway.     How  many  cars  were  on 
the  crossing  does  not  certainly  appear.     The  plaintiff  at  first 
spoke  of  box  cars  being  in  this  siding;  but  afterwards  said  that 
he  could  nat  tell  whether  there  was  more  than  one  box  car  there. 
The  witness  Ward  said  there  were  box  cars  on  the  siding,  and 
that  one  of  these  cars  projected  beyond  the  house  line  three 
or  four  feet,  and  that  persons  using  the  walk  that  night  "had 
to  go  around  a  little  ways  to  get  around  the  end  of  that  car. 
further  than  usual."     The  box  cars  he  thought  were   12  feet 
high,  and  32  or  34  feet  long. 

Ernest  R.  Kruse  testified  that  there  were  two  box  cars  and 
a  gondola  on  the  siding  that  night,  and  that  the  box  cars  were 
nearest  the  highway.  Reinhardt  said  there  were  three  box  cars 
on  the  siding  and  two  flat  cars  attached  on  the  far  end.  If  this 
evidence  be  true,  the  view  of  the  main  track  for  about  100  feet, 
was  completely  shut  out  from  one  approaching  the  crossing  from 
the  south,  and  this  obstruction  was  not  over  10  feet  from  the 
track.  From  the  nearest  house  on  the  east  side  of  the  avenue  to 
the  box  cars  the  distance  was  not  over  20  feet.  On  the  west  side 
of  the  avenue  north  of  the  crossing  there  is  a  row  of  houses. 
The  nearest  of  these  houses  was  McCrackins'  grocery  store  lo- 
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aued  on  the  northwest  comer,  about  20  feet  from  the  railroad 
tract    There  are  some  houses  on  the  east  side  north  of  the 
crossing,  but  these  are  not  so  near  the  railroad  as  those  on  the 
west    It  was  a  dark  night.     There  were  three  electric  lights  on 
the  west  side  of  First  avenue  attached  to  a  trolley  pole  of  the 
rnited  Electric   Railways  Company,   and   two  signal  lights   to 
guide  the  motormen  of  that  company.     There  was  also  a  coal 
oil  lamp  burning  in  McCrackins'  store,  which  threw  some  little 
light  about  the  crossing.     One  of  these  witnesses  testified  that 
there  was  practically  no  light  on  the  crossing  that  night,  and  all 
the  evidence  is  to  the  effect  that  the  crossing  was  very  dimly 
lighted.    There  is  abundant  evidence  in  the*  record  from  which 
the  jury  could  have  found  that  there  were  no  lights  on  the  engine, 
;»r  tender,  and  that  no  whistle  was  blown  or  bell  sounded.     There 
is  nothing  in  the  evidence  to  show  the  size  of  the  tender  or  of 
the  locomotive  or  the  rate  of  speed  at  which  they  were  run- 
'ling.    There  is  evidence  that,  when  there  are  cars  on  the  siding, 
^^e  cannot  see  the  tracks  of  the  defendant  company  as  he  ap- 
proaches the  crossing  after  passing  the  last  house  on  the  east 
side  of  the  avenue,  because,  as  the  witness  Ward  testified,  "there 
J5  an  embankment  down  that  track.     There  is  a  cut  there,  and 
Jt  is  a  deep  cut ;  and,  if  you  put  me  a  foot  from  that  house  and 
put  cars  on  that  track,  I  cannot  see  nothing  down  that  track." 
Such  being  the  situation   which  confronted  the  plaintifiF  as  he 
Approached  the  crossing,  we  will  next  examine  the  testimony  as 
to  how  the  accident  occurred. 

The  plaintiff  appears  to  have  been  an  active  business  man. 
^t  was  43  years  old,  apd  was  healthy,  strong,  and  in  the  full 
Possession  of  all  his  faculties.     For  25  years  he  had  been  en- 
gaged in   the  butchering  and   live   stock  business.     He   had   a 
^^W  in  the   Hanover   Market,   two   stalls   in   the  Cross    Street 
^Wlcet.  and  did  a  wholesale  business  from  his  slaughterhouse. 
^  the  afternoon  of  February  11,  1904,  he  left  his  home  and 
^^ove  to  Curtis  Bay,  and,  after  transacting  some  business  there 
*pd  in  the  immediate  vicinity,  he  started  on  his  return  to  the 
^'f.v.    He  was  riding  in  a  buckboard,  but  the  top  was  not  up. 
"f  described  the  mare  he  was  driving  as  a  "trotting  mare.     She 
^^uld  go  along  at  a  pretty  good  gait.     She  was  never  used  for 
^P^  purposes.     She  was  well  broke.     She  was  family  broke. 
She  was  a  mare  that  my  wife  had  driven  and  my  children.     She 
's  a  good,  sound,  safe  mare,  and  is  able  to  do  better  than  four 
""nutes.     She  is  not  afraid  of  anything.     She  is  a  mare  that 
*^  quiet."     He  described  the  accident  as   follows :     "I   drove 
«oy^.„  ^Q  some  houses,  and,  after  I  passed  them,  I  stopped  and 
4ced  in  both  directions.     As  I  drove  past  the  house,  I  stopped 
?"^^  looked  both  ways,  and  I  did  not  see  anything  approaching, 
^^ontinued  on  a  little  further,  and  I  got  about  in  front  of  the 
^^^^'^  that  were  on  the  side  track,  and  I  stopped  again  either  in  front 
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of  them,  or  before  I  got  in  front  of  them,  one  or  the  other.  I 
listened  again,  and  saw  nothing  in  sight  at  all,  and  heard  nothing. 
So  I  continued  on,  and,  as  I  started  across  the  track,  there  was 
something  dark  coming  towards  me,  and,  as  it  did,  I  jerked  my 
horse  with  my  left  hand  in  order  to  try  to  get  away  from  it, 
and  at  the  time  it  came  out  like  a  flash,  and  I  think  it  struck  my 
first  wheel,  and,  as  it  struck  the  front  wheel,  it  broke  the  vehicle 
dowfi,  and  threw  me  up  against  the  engine,  and  hit  me  here  on 
the  head,  and,  as  it  did,  it  carried  me  off,  and  where  I  landed  I 
do  not  know."  Further  testifying,  he  said:  "I  cannot  tell 
whether  there  was  more  than  one  box  car  on  this  siding  at  the 
time  of  the  accident.  As  I  looked  down  the  other  way  to  get 
a  view  of  the  track  beyond  that  switch  and  along  that  to  see  if 
anything  was  coming  towards  the  road,  and  I  looked  from  there 
over  to  the  other  side  to  see  if  there  was  anything  coming  from 
the  other  direction,  from  across  the  bridge  from  the  river  from 
the  west  side,  and  therefore  I  did  not  pay  any  attention  to  the 
cars  that  were  on  this  track,  with  the  exception  of  this  one  that 
extended  out  to  the  front,  I  had  to  get  up  to  that  when  I  stopped 
to  listen.  I  heard  no  bell  of  any  description ;  no  whistle  of  any 
kind;  no  alarm  of  any  kind.  This  happened  on  a  very  dark 
night,  and  there  was  no  light  scarcely.  There  was  only  a  small 
cluster  of  electric  lights.  There  was  no  light  except  a  cluster  on 
an  electric  pole  on  the  electric  railway  line,  and  these  lights 
were  very  dim.  There  was  a  store  there  that  throws  a  re- 
flection across  the  road." 

Joseph  T.  Ward  testified  that  he  saw  the  plaintiff  immediately 
before  the  accident,  and  that  he  was  driving  down  the  road  "in 
a  little  dog  trot,"  and  that  "right  above  the  corner  of  the  house, 
just  at  the  edge  of  the  house  (meaning  the  last  named  house  in 
the  block  south  of  the  crossing),  Heinz  checked  up.  People 
generally  do  along  there.  Then  he  got  down  by  the  opposite 
car,  and  I  saw  him  stop  a  second  time;  and  then  I  turned,  and 
then  I  heard  this  crash.  I  saw  him  make  two  stops,  and  I  did 
not  follow  him  with  my  eyes  any  more." 

Carrie  Thomas  testified  that  she  saw  "Mr.  Heinz  coming  down 
the  road,  and  he  stopped  at  the  corner  house  where  the  brick 
houses  are,  and  he  rode  down  further,  and  he  stopped  at  the 
track,  and,  as  he  was  crossing  the  track,  the  engine  came  up  and 
hit  him."  No  witness  saw  the  locomotive  and  tender  before  it 
reached  the  crossing  except  Kruse,  and  he  is  the  only  one  who 
said  he  heard  any  noise  of  its  approach.  He  was  standing  on 
the  steps  of  the  fifth  house  north  of  the  crossing,  and  saw  the 
engine  and  tender  coming  down  the  track.  How  near  to  the 
crossing  they  were  at  that  time  he  did  not  say ;  but  the  evidence 
and  the  surrounding  circumstances  show  that  they  must  have 
been  close  to  it.  He  described  the  noise  made  by  the  approach- 
ing engine  and  tender  "as  a  rumbling  noise." 

The  question  of  the  plaintiff's  contributory  negligence  upon 
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the  facts  disclosed  by  the  record  should  have  been  submitted  to 
the  jury.  In  no  case  ought  the  court  to  take  the  question  of 
negligence  from  the  jury,  unless  the  conduct  of  the  plaintiff  re- 
lied on  as  amounting  in  law  to  contributory  negligence  is  estab- 
lished by  clear  and  uncontradicted  evidence.  The  act  relied 
on  to  establish  as  a  matter  of  law  the  existence  of  contributory 
negligence  must  be  distinct,  prominent,  and  decisive,  and  one 
about  which  ordinary  minds  would  not  differ  in  declaring  it  to 
be  negligence.  Where  the  nature  and  attribute  of  an  act  relied 
on  to  show  negligence  contributing  to  an  injury  can  only  be  de- 
termined correctly  by  considering  all  the  attending  and  surround- 
ing circumstances  of  the  transaction,  it  falls  within  the  province 
of  the  jury  to  pass  upon  and  characterize  it,  and  it  is  not  for  the 
court  to  determine  its  quality  as  matter  of  law.  McMahon  v. 
Northern  Central  Railway  Co.,  39  Md.  449;  Cooke  v.  Traction 
Co.,  80  Md.  558,  31  Atl.  327;  B.  &  O.  R.  R.  Co.  v.  Hendricks, 
104  Md.  84,  64  Atl.  304.  By  the  settled  law  of  this  state  certain 
well-defined  and  imi>erative  duties  are  imposed  upon  persons  be- 
fore they  make  the  attempt  to  cross  the  tracks  of  a  railroad  com- 
pany. They  are  bound  under  all  circumstances  to  look  and 
listen  for  approaching  trains,  and,  if  the  crossing  is  one  of  more 
than  ordinary  danger  and  the  view  of  the  tracks  is  obstructed  at 
or  near  the  place  of  crossing,  it  is  the  duty  of  the  traveler  to 
stop,  look,  and  listen  before  he  attempts  to  cross,  and  if  a  per- 
son neglects  these  necessary  precautions,  and  in  consequence  of 
such  neglect  is  injured  by  the  collision  with  a  passing  train,  he 
will  be  held  to  have  contributed  by  his  own  negligence  to  the  oc- 
currence of  the  accident,  and  will  not  be  allowed  to  recover  for 
any  injury  he  may  have  sustained.  Manfuso  v.  Western  Mary- 
land R.  R.  Co.,  102  Md.  257,  62  Atl.  754,  and  cases  there  cited. 

Negligence  is  the  failure  to  do  what  a  person  of  ordinary 
prudence  would  have  don6  under  the  circumstances  of  the  situa- 
tion, or  doing  what  such  a  person  under  such  circumstances 
would  not  have  done.  Apart  from  the  situation  and  the  sur- 
rounding circumstances,  no  act  or  omission  can  be  pronounced 
negligent.  The  situation  and  all  its  surrounding  conditions  in 
which  one  acts  must  necessarily  be  considered  before  negligence 
vcl  non  can  be  predicated  of  his  act  or  omission.  The  standard 
of  duty  by  which  acts  or  omissions  are  measured  is  the  care  and 
caution  of  the  average  prudent  man,  and  he  who  is  to  judge 
must  place  himself  as  near  as  may  be  in  the  position  of  him 
whose  conduct  is  under  consideration.  The  degree  of  care  and 
caution  which  one  is  required  to  observe  must  of  necessity  vary 
with  the  act  to  be  done,  or  with  the  different  conditions,  or 
changing  circumstances  of  the  particular  situation.  But  no  mat- 
ter what  the  situation  is  the  care  and  caution  of  the  prudent  man 
Js  the  accustomed  and  proper  measure  of  duty,  and  the  court 
^U  not,  except  in  rare  cases,  deny  to  the  plaintiff  the  right  to 
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have  the  question  of  his  failure  of  duty  passed  upon  by  the  jur>'. 
Geisleman  v.  Schmidt,  106  Md.  584,  68  Atl.  202.  The  evidence 
shows,  and  the  prayer  concedes,  the  defendant's  negligence.  It 
is  also  shown  that  the  plaintiff  stopped,  looked,  and  listened  be- 
fore he  made  the  attempt  to  cross,  as  he  was  bound  to  do  under 
the  dangerous  conditions  existing  at  the  crossing  that  night.  He 
stopped,  looked,  and  listened  twice,  and  the  last  stop  made  by 
him  was  very  near  the  track.  Assuming  the  testimony  on  this 
point  to  be  true,  there  was  no  failure  of  duty  in  this  respect. 
Nor  can  it  be  said  that  he  was  guilty  as  matter  of  law  of  con- 
tributory negligence  because  he  did  not  see  or  hear  the  approach- 
ing tender  and  engine  under  the  conditions  and  circumstances 
confronting  him.  His  not  seeing  or  hearing  them  approaching, 
even  though  he  did  not  look  and  listen,  is  quite  different  from 
not  seeing  or  hearing  them  by  reason  of  his  failure  to  stop,  look, 
and  listen.  In  the  latter  instance  his  failure  to  see  them  would 
have  resulted  from  his  omission  to  do  that  which  it  was  his  plain 
duty  to  do,  viz.,  to  stop,  look,  and  listen;  whereas,  in  the  first 
instance,  his  failure  to  see  or  hear  might  have  resulted  from  one 
or  more  of  many  causes  which  involved  no  negligence  on  his 
part  whatever.     Cooke  v.  Traction  Company,  supra. 

There  are  conditions  in  which  the  law  will  not  credit  the  testi- 
mony of  one  who  says  he  looked  and  listened,  and  did  not  see 
or  hear;  but  this  is  confined  to  conditions  where  in  the  nature 
of  things  he  must  have  seen  or  heard  if  he  had  looked  or 
listened.  The  case  of  Annapolis,  etc.,  R.  R.  Co.  v.  Hickox,  104 
Md.  659,  65  Atl.  434,  is  a  good  illustrative  case  on  this  point; 
but  that  case  cannot  be  applied  here,  because  the  facts  of  the  two 
cases  differ  widely.  There  the  accident  happened  in  broad  day- 
light, and  the  deceased  was  well  acquainted  with  the  crossing 
and  of  the  time  of  the  passing  trains.  As  that  case  was  strongly 
relied  upon  by  the  appellee  to  support  the  ruling  of  the  trial 
court,  we  will  quote  from  the  opinion  of  Judge  Boyd  the  cir- 
cumstances under  which  the  accident  happened:  "Mr.  Hickox's 
residence  was  700  or  800  feet  from  the  railroad,  and  he  was 
familiar  with  the  running  of  the  trains  on  it.  His  farm  was 
about  two  miles  from  Annapolis  and  he  had  driven  his  son-in- 
law  there,  and  had  gone  after  him  in  the  evening,  nearly  every 
day  of  three  months  before  the  accident.  With  the  exception  of 
a  short  time,  he  had  lived  on  that  farm  for  a  number  of  years. 
He  was  injured  on  December  30,  1904,  and  died  in  a  short  time. 
He  was  driving  from  Annapolis  when  the  accident  occurred,  and 
was  struck  by  a  regular  passenger  train  which  left  there  at  8:43 
a.  m.  His  son-in-law  testified  that  he  'was  killed  about  8:45 
in  the  morning'  (referring  doubtless  to  the  time  of  the  acci- 
dent), and  the  evidence  of  the  trainmen  showed  that  it  was  run- 
ning on  scheduled  time.  The  county  road  runs  close  to  and  par- 
allel with  the  railroad  near  Camp  Parole,  and  is  about  33  or  40 
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feet  horn  it  where  the  private  road,  leading  from  the  Hickox 
place,  leaves  it.     The  only   witness  to  the  accident,  excepting 
the  engineer,  was  a  colored  girl  named  Lulu  Queen,  who  was 
gdng  from  Mr.  Hickox's  place  in  the  direction  of  the  railroad. 
She  testified  that,  *just  as  he  left  the  county  road  he  stopped, 
and  looked  out — looked  up  and  down/     On  cross-examination 
she  said  'just  as  he  turned  in,  he  stopped,  looked,  and  listened/ 
When  asked  whether  he  did  so  when  he  got  to  the  track,  she 
said,  *Xo.  sir;  he  didn't  do  it  when  he  got  to  the  track;'  and 
repeated  several  times  that  it  was  *at  the  instant'  he  turned  in 
the  road  he   stopped   and   looked.     The   engineer   said:     *The 
first  I  saw  was  a  team  coming  across  with  a  horse,  and  I  looked 
around  and  saw  the  horse  galloping  across  the  track.     I  reached 
in  and  grabbed  the  air,  but  it  struck  the  buggy  between  the  two 
wheels/    He  also  testified  that  it  was  about  15  or  20  yards  away 
when  he  first  saw  the  horse,  and  that  he  did  everything  he  could 
to  avoid  the  accident.    From  the  point  where  Mr.  Hickox  turned 
into  the  private  road  he  could  ordinarily  have  seen  down  the 
railroad  some  distance  in  the  direction  of  Annapolis,  but  the 
plaintiff's  evidence  was  to  the  effect  that  there  was  a  number  of 
cross-ties  piled  between  the  county  road  and  railroad,  which  ob- 
structed h?s  view.    After  passing  the  cross-ties,  and  before  get- 
^ng  on  the  railroad,  he  could  have  seen  at  least  as  far  as  Camp 
^arole  Station,  which  was  variously  stated  by  the-  witnesses  to 
oe  200  or  300  yards,  but  the  superintendent  of  the  company 
testified  that  it  was  1,080  feet  from  the  station  to  the  private 
crossing,  by  actual  measurement."     It  was  in  reference  to  this 
^ate  of  facts  that  the  court  said :     "H  he  could  see  down  the 
frack  from  the  point  where  he  'stopped,  looked  and  listened,' 
•^d  did  not  see  or  hear  the  train,  it  must  have  been  because  there 
H'as  no  train  close  enough  to  be  seen  or  heard,  and,  if  by  rea- 
Vmi  of  the  obstruction  of  the  cross-ties  he  could  not  see  down 
the  track,  he  yas  required  to  exercise  care  when  he  got  near 
the  track,  where  he  could  see  and  certainly  could  have  heard  the 
train  coming,  if  he  was  listening;  for  it  is  no  excuse  for  one  not 
tio  stop,  look,  and  listen  when  he  is  jiear  the  track  because  he 
^id  so  further  away  at  a  point  where  he  could  not  see,  if  he 
looked,  and    according   to   the   plaintiff's    contention    could    not 
tear,  if  he  listened.     If  hib  view  was  obstructed,  and  the  sound 
interfered  with,  it  made  it  all  the  more  important  for  him  to 
^top  again.    There  was  no  difficulty  in  seeing  down  the  road  to 
Camp  Parole  Station,  after  he  reached  a  point  about   15   feet 
irom  the  track.     The  witnesses  differ  somewhat  as  to  that  dis- 
tance between  the  track  and  the  pile  of  cross-ties,  but  the  lowest 
put  it  at  10  or  12  feet,  and  one  as  high  as  25  feet.    Lulu  Queen, 
the  mtness  to  the  accident,  said  the  cross-ties  were  5  or  6  yards 
im  the  track.     Even  if  they  were  only  10  or  12  feet  away,  if 
up  to  thBt  point  they  obstructed  the  view  from  the  private  road, 
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it  was  the  duty  of  the  deceased  to  again  stop,  look,  and  listen 
for  the  train,  which  he  had  reason  to  expect." 

The  case  now  before  us  in  many  of  its  main  features  is  very 
much  like  the  case  of  the  Baltimore  &  Ohio  R.  R.  Co.  v.  Hend- 
ricks, 104  Md.  76,  64  Atl.  304,  where  it  appears  that  Hendricks, 
a  motorman  of  the  United  Electric  Railways  Company,  was 
killed  at  night  whilst  in  the  act  of  running  his  car  across  the 
track  of  the  railroad  at  Ridgely  street  in  the  city  of  Baltimore. 
The  electric  car  was  struck  by  an  engine  of  the  railroad  com- 
pany, and  Hendricks  was  so  seriously  injured  that  he  died  in 
a  few  days.     An  application  was  made  by  the  company  to  take 
the  case  from  the  jury  upon  the  ground  that  the  deceased  was 
guilty  of  contributory  negligence  in  not  seeing  or  hearing  the 
approaching  engine.    This  prayer  was  refused  by  the  trial  court 
and  its  ruling  was  affirmed  on  the  appeal.     In  discussing  the 
prayer  the  following  language  of  Judge  McSherry  is  strikingly 
applicable  to  the  case  at  bar:    "It  will  not  do  in  circumstances 
of  this  case  to  say  that,  if  the  conductor  and  motorman  did  not 
see  or  hear  the  approaching  engine,  it  must  have  been  because 
they  did  not  use  their  senses  (Reidel's  Case,  87  Md.  159  [39  Atl. 
507,  67  Am.  St.  Rep.  328]),  since  the  physical  conditions  which 
existed — such  as  the  absence  of  a  headlight,  the  failure  to  ring 
the  belU  the  sharp  curve  in  the  track,  the  situation  of  the  watch 
box  and  the  speed  of  the  engine  which  covered  a  space  of  90 
feet  in  less  than  8  seconds — rendered  it  not  only  possible,  but 
highly  probable,  that  the  conductor  did  not  see  or  hear  an  ap- 
proaching engine  when  he  looked  up  and  down  the   railroad 
track,  and  that  the  motorman  did  not  see  or  hear  it  when  he 
started  his  car  forward.     There  is  a  broad  difference  between 
not  seeing  an  object  because  one  does  not  look,  and  not  seeing 
it  though  one  does  look.    In  the  first  instance  a  failure  to  look, 
when  the  duty  to  look  is  imperative,  is  an  act  of  negligence, 
whereas  in  the  other  instance  the  failure  to  see  when  one  does 
look  may  be  due  to  other  causes  than  carelessness;  and  hence 
to  ascribe  such  last-named  failure  to  the  negligence  of  the  per- 
son not  seeing  would  be  ,to  assume  as  proved  the  very  thing 
to  be  proved,  notwithstanding  the  coincident  circumstances  re- 
butted or  intended  to  rebut  the  assumption.     When  one  says 
he  looked  and  did  not  see  an  object,  which,  if  he  had  looked, 
he,  in  the  nature  of  things,  must  have  seen,  he  cannot  be  credited 
if  he  says  he  did  not  see  the  object;  but  that  conclusion  cannot 
be  adopted  or  applied  when  by  reason  of  the  surrounding  con- 
ditions it  was  possible  for  him  to  look  and  still  not  see  it.  Such 
conditions  existed  on  the  occasion  of  the  accident,  according  to 
the  testimony  adduced  in  behalf  of  the  plaintiff,  and  especially 
as  concerned  the  motorman  whose  situation  east  of  the  watch 
box  prevented  him  from  seeing  more  than  75  feet  of  the  rail- 
road tracks  to  the  west  of  him — the  direction  from  which  the 
engine  came." 
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As  the  evidence  docs  not  show  the  plaintiff  to  have  been  guilty 
as  matter  of  law  of  contributory  negligence,  the  judgment  will 
be  reversed  and  a  new  trial  awarded. 

Judgment  reversed,  with  costs,  and  a  new  trial  awarded. 


Dixon  v.  New  York,  N.  H.  &  H.  R.  Co. 

^Supreme  Judicial  Court  of  Massachusetts,   Bristol,   Nov.  25,  1910.) 

[92  N.  E.  Rep.  1030.] 

Railroads — Injury  to  Person  Near  Track — Contributory  Negli- 
gence—Danger Incurred  in  Saving  Life.* — It  was  not  contributory 
negligence  as  a  matter  of  law  for  plaintiff  to  attempt,  even  at  the 
risk  of  his  own  life,  to  rescue  another  who  was  in  a  position  of  im- 
minent peril  while  attempting  to  restrain  a  frightened  horse  close 
to  defendant's  track  at  a  freight  depot,  upon  which  a  train  was  ap- 
proaching;  the    question    of  contributory   negligence    being   for   the 

Negligence — Contributory  Negligence — Danger  Incurred  in  Sav- 
ing Life.* — It  is  not  negligence  as  a  matter  of  law  to  voluntarily 
expose  one's  self  to  great  danger  to  rescue  another  from  a  like 
peril,  though  such  other  is  not  a  child  or  an  inRrm  person,  if  there 
appears  to  be  a  fair  chance  of  success. 

Appeal  and  Error — Argument — A  question  not  argued  by  appel- 
lant need  not  be  considered  on  appeal. 

Negligence — Proximate  Cause. — While,  to  recover  for  injuries  re- 
ceived while  attempting  to  rescue  another  from  a  dangerous  posi- 
tion, negligence  by  defendant  must  be  shown,  it  is  sufficient  if  neg- 
ligence is  shown  either  towards  such  other  or  towards  the  plaintiff. 

Railroads — Injuries  to  Invitees. — ^Teamsters  having  occasion  to 
come  to  railroad  freightyards  to  receive  freight  are  considered  as 
lacing  invited  by  the  railroad  company  to  enter  the  place  provided 
at  the  frcighthouse  for  receiving  freight,  or  to  occupy  the  space  nec- 
fsfary  to  take  freight  from  the  cars,  where  they  are  treated  as  tem- 
porary freighthouses. 

^ilroads — Injuries  in  Yards — Negligence — Evidence. — Plaintiff 
was  injured  while  attempting  to  restrain  plunging  horses,  driven  by 
itvoiher  teamster  to  defendant  railroad  company's  freight  depot  in 
'^s  yards  to  receive  freight,  they  then  being  in  an  open  space  about 
^  ^«t  wide  adapted  by  defendant  for  use  as  a  driveway  in  unload- 
'"R  cars  standing  on  adjacent  tracks,  for  which  purpose  it  was  fre- 
quently used.      The    train   which    frightened   the    horses    approached 

*See  last  foot-note   of  Norris  v.   Atlantic   Coast   Line   R.   Co.    (N. 
^*r),  36  R.  R.   R.  321,  59  Am.   &  Eng.  R.  Cas.,  N.  S.,  321. 
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with  more  than  usu^l  noise,  and  in  a  manner  which  was  likely  to 
and  did  frighten  the  horses,  and  a  finding  was  justified  that  the  en- 
gineer, by  keeping  a  proper  lookout,  could  have  seen  the  frightened 
horses,  which  the  teamster  was  endeavoring  to  restrain,  in  a  posi- 
tion of  peril  on  the  track;  and  there  was  evidence  that  the  engine 
had  almost  stopped  before  plaintiff  went  across  the  track  to  assist 
the  teamster,  so  that  proper  care  would  have  disclosed  the  situation 
to  the  trainmen,  but  that  the  train  suddenly  started  up  without  warn- 
ing, striking  plaintiff,  and  also  that  the  engineer  was  the  only  person 
in  the  cab.  Held,  that  a  finding  of  negligence  was  justified  in  fail- 
ing to  keep  a  proper  lookout,  or,  if  the  trainmen  saw  the  danger, 
in  not  stopping  the  train  in  time  to  avoid  injury,  as  well  as  in  run- 
ning the  train  so  as  to  probably  cause  injury  to  one  in  that  vicinity. 
Negligence — Contributory  Negligence — Wanton  Negligence.— A 
ruling  that  plaintiff  could  not  recover  for  personal  injuries  caused 
by  defendant's  wanton  negligence,  unless  he  himself  used  due  care, 
was  improper. 

Exceptions  from  Superior  Court,  Bristol  County;  Charles 
A.  De  Courcy,  Judge. 

Action  by  John  W.  Dixon  against  the  New  York,  New  Haven 
&  Hartford  Railroad  Company.  Verdict  for  plaintiflF,  and  de- 
fendant excepts.    Exceptions  overruled. 

Tort  for  personal  injuries  to  plaintiff,  injured  while  attempt- 
ing to  restrain  plunging  horses  near  the  tracks  in  defendant's 
yard.  The  horses  had  been  driven  there  by  one  Coombs,  at- 
tached to  a  wagon ;  and,  being  frightened  at  an  approaching  en- 
gine, the  horses  reared,  and  plaintiff  was  trying  to  assist  Coombs 
in  controlling  the  horses. 

The  first  count  charge  defendant  with  a  failure  to  use  rea- 
sonable care.  The  second  count  charged  it  with  reckless  and 
wanton   negligence. 

/.  W.  Cummings  and  C.  R.  Cummings,  for  plaintiff. 
F,  S.  Hall  and  T*.  /.  Feeney,  for  defendant. 

Sheldon,  J.  The  jury  could  find  on  the  evidence  that 
Coombs  was  in  a  position  of  imminent  peril,  struggling  to  re- 
strain a  plunging  horse  upon  or  close  to  a  track  of  the  defend- 
ant upon  which  a  train  was  approaching,  and  that  the  plaintiff 
came  to  his  assistance  for  the  purpose  of  rescuing  him  from  the 
peril.  The  contention  of  the  defendant  that  Coombs  was  en- 
deavoring merely  to  save  his  master's  property  and  that  the 
plaintiff  went  upon  the  track  for  the  sole  purpose  of  assisting 
Coombs  in  this  effort  was  for  the  jury  to  determine.  It  was  not 
necessarily  and  as  matter  of  law  a  trespass  or  a  negligent  act  for 
the  plaintiff  to  attempt  to  rescue  Coombs  from  the  impending 
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danger,  even  at  the  risk  of  his  own  life.    It  was  for  the  jury  to 
say  whether  under  the  existiug^  circumstances  the  plaintiff's  act 
was  so  rash  and  reckless  as  to  preclude  a  finding  that  he  was  in 
the  exercise  of  due  care  and  was  justified  in  going  upon  the 
track.    This^  is  the  doctrine  of  Linnehan  v,  Sampson,  126  Mass. 
506,  30  Am.  Rep.  692.    And  there  is  a  great  body  of  authority  in 
other  courts  for  the  proposition  that  it  may  not  be  negligence 
for  one  not  acting  rashly  or  recklessly  to  expose  himself  vol- 
nntarily  to  great  danger,  even  to  the  risk  of  life  and  limb,  in 
order  to  rescue  another  from  a  like  peril,  and  that  such  a  volun- 
tan,'  exposure  is  not  to  be  regarded  as  rash  or  reckless  if  there 
appears  to  be  a  fair  chance  of  success,  whether  the  person  in  dan- 
ger is  or  is  not  a  child  or  an  aged  or  decrepit  person,  and  even 
though  the  person  attempting  the  rescue  knows  that  it  involves 
great  hazard  to  himself  without  a  certainty  of  accomplishing 
the  intended  rescue.    The  leading  case  is  Eckert  v.  Long  Island 
Railroad,  43  N.  Y.  502,  3  Am.  Rep.  721,  and  57  Barb.  (N.  Y.) 
555,  the  doctrine  of  which  has  been  generally  followed.     Pitts- 
burg, Cincinnati,  Chicago  &   St.   Louis   Railway  v.   Lynch,  69 
Ohio  St.  123,  68  N.  E.  703,  63  L.  R.  A.  504,  100  Am.  St.  Rep. 
658,    Pennsvlvania  Co.  v.  Lagendorf,  48  Ohio  St.  316,  28  N.  E. 
172,  13  L.  R.  A.  190,  29  Am.  St.  Rep.  553 ;  Becker  v.  Louisville 
&  NashviUe  Railroad,  110  Ky.  474,  61  S.  W.  997,  53  L.  R.  A. 
267,  96  Am.  St.  Rep.  459;  Gibney  v.  State,  137  N.  Y.  1,  33  N. 
E.   142,    19  L.  R.   A.  365,   33  Am.    St.  Rep.   690;  Manzella  v. 
Rochester  Railway,  105  App.  Div.  12,  93  N.  Y.  Supp.  457 ;  Cor^ 
bin  V.  Philadelphia,  195  Pa.  461,  45  Atl.  1070,  49  L.  R.  A.  715. 
78  Am.  St.  Rep.  825 ;  West  Chicago  Street  Railway  v.  Lider- 
man,  187  111.  463,  58  N.  E.  367,  52  L.  R.  A.  655,  79  Am.  St. 
Rep.  226;  Donahoe  v,  Wabash,  St.  Louis  &  Pacific  Railway, 
83  Mo.  560,  53  Am.  Rep.  594 ;  Mobile  &  Ohio  Railroad  v.  Rid- 
Ie>\  114  Tenn.  727,  86  S-  W.  606;  Louisville  &  Nashville  Rail- 
road V.  Orr,  121  Ala.  489,  26  South.  35 ;  Peyton  v.  Texas  &  Pa- 
cific Railway,  41  La.  Ann.  861,  6  South.  690,  17  Am.  St.  Rep. 
430;  Condi ff  v.  Kansas  City,  Ft.  Scott  &  Gulf  Railroad,  45  Kan. 
256,  25   Pac.   562.     Other  cases  are  collected  in  29  Cyc.  523, 
524,  in  7  Am.  &  Eng.  Encyc.  of  Law  (2d  Ed.)  394,  395,  and 
in  the  note  to  Mobile  &  Ohio  Railroad  v.  Ridley  (Tenn.)  4  Am. 
&  Eng.  Ann.  Cas.  925,  928. 

It  follows  that  the  defendant's  first  request  for  instructions 
was  properly  denied.  It  is  true,  as  was  held  in  Linnehan  v. 
Sampson,  126  Mass.  506,  30  Am.  Rep.  692,  and  in  many  of 
the  other  cases  above  cited,  that  it  is  for  the  jury  to  say,  upon 
all  the  circumstances,  including  the  existing  emergency  and  the 
need  of  immediate  action  under  which  they  may  find  that  the 
plaintiff  acted,  whether  in  fact  his  conduct  was  that  of  a  reason- 
ably prudent  man ;  and  it  may  be  that  the  judge  in  his  charge 
did  not  go  far  enough  in  requiring  the  jury,  upon  this  issue. 
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only  to  find  whether  the  plaintiff  ''saw  and  as  a  reasonable 
man  believed  that  Coombs  was  in  imminent  danger  of  his 
life,"  and  "believed  that  he  could  rescue  Coombs  and  at  the  same 
time  avoid  danger  to  himself."  But  it  is  not  clear  that  this 
question  was  intended  to  be  saved;  it  has  not  been  argued  by 
the  defendant;  and  we  need  not  consider  it. 

But  it  is  necessary  in  this  case,  as  in  all  similar  actions,  that 
negligence  on  the  part  of  the  defendant  or  its  servants  should 
be  shown,  even  though  the  plaintiff  was  himself  free  from  all 
blame.     Hirschman  v.  Dry  Dock  Railroad,  46  App.   Div.  621, 
61  N.  Y.  Supp.  304;  De  Mahy  v.  Morgan's  Louisiana  Co.,  45 
La.  Ann.  1329,  14  South.  61 ;  Spooner  v.  Delaware,  Lackawanna 
&  Western  Railroad,  115  N.  Y.  22,  21  N.  E.  696;  Evansville 
&  Crawfordsville  Railroad  v,  Hiatt,  17  Ind.  102;  Thomason  v. 
Southern  Railway,  113  Fed.  80,  51  C.  C.  A.  67.    In  such  a  case 
as  this,  however,  it  is  enough  to  hold  the  defendant  if  there  was 
negligence  on  its  part  towards  either  Coombs  or  the  plaintiff. 
Maryland  Steel  Co.  r.  Marney,  88  Md.  482,  42  Atl.  60,  42  L. 
R.  A.  842,  71  Am.  St.  Rep.  441 ;  Saylor  v.  Parsons,  122  Iowa, 
679,  98  N.  W.  500,  64  L.  R.  A.  542,  101  Am.  St.  Rep.  283; 
Donahoe  v,  Wabash,  St.  Louis  &  Pacific  Railway,  83  Mo.  560. 
53  Am.  Rep.  594.    Its  negligence  towards  Coombs  will  be  treated 
as  directly  inducing  the  attempt  to  rescue  him  and  thereby  caus- 
ing the  injury  to  the  plaintiff.     Such  negligence  could  be  found 
if  the  defendant  was  running  its  train  in  a  manner  likely  to  cause 
injury  to  any  one  properly  in  that  vicinity.     That  was  the  only 
negligence  that  was  shown  in  many  of  the  cases  already  referred 
to.     In  our  opinion  there  was  such  evidence  here.     This  train 
was  coming  into  the  defendant's  freightyard  past  an  open  space 
about  40  feet  wide,  arranged,  paved  and  adapted  by  the  defend- 
ant for  use  as  a  driveway  by  teams  coming  to  the  yard  to  unload 
cars  standing  upon  the  tracks  that  bordered  its  sides.  Coombs 
and  the  plaintiff,  like  all   other  teamsters   having  occasion  to 
come  to  this  yard  to  receive  freight  for  their  employers,  were 
invited  by  the  defendant  to  come  to  this  space  with  their  horses 
and  wagons^  and  there  take  their  goods  from  the  cars  which  the 
defendant  thus  treated  as  its  temporary  freighthouses.    Ladd  v. 
New  York.  New  Haven  &  Hartford  Railroad,  193  Mass.  359, 
79  N.  E.  742,  9  L.  R.  A.   (N.  S.)  874.     Apparently  the  open 
space  was  in  almost  constant,  certainly  in  frequent,  use  for  this 
purpose.    It  was  the  duty  of  the  defendant's  servants  in  charge 
of  trains  coming  uix)n  adjacent  tracks  to  run  them  with  this  fact 
in  mind,  so  as  to  avoid  the  risk  of  accidents.    But  there  was  evi- 
dence that  this  train  came  in  upon  track  No.  3,  with  more  than 
usual  noise  of  puffing  through  the  smokestack,  much  louder,  both 
Coombs  and  the  plaintiff  testified,  than  they  had  heard  before 
in  that  vicinity,  in  a  maimer  which  was  likely  to  frighten  and  did 
actually  frighten  the  horses.     The  jury  could  find  also  that  the 
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engineer  and  the  fireman  ought,  by  keeping  a  proper  lookout  as 
they  approached  this  driveway,  to  have  seen  that  a  frightened 
horse  had  broken  away  from  its  wagon  and  was  struggling  with 
Coombs  upon  the  track,  in  a  position  which  threatened  grievous 
injury  to  him.  If  so,  it  could  be  found  that  they  were  n^ligent 
in  failing  to  see  this,  or  if  they  saw  it,  in  not  stopping  their  en- 
gine in  season  to  avoid  the  accident.  Besides  this,  there 
was  evidence  that  the  train  had  come  either  to  a  full 
stop  or  almost  to  a  stc^  before  the  plaintiff  went  across 
the  track  to  the  assistance  of  Coombs,  at  so  small  a 
distance  that  proper  watchfulness  by  the  engineer  or  the  fire- 
man would  at  once  have  disclosed  the  situation  to  them,  and 
that  it  then  had  started  up  without  any  notice  or  warning  and 
struck  upon  the  plaintiff.  There  was  evidence  also  that  only 
one  man,  the  engineer,  was  in  the  cab  of  the  engine.  Under 
these  circumstances  we  are  of  opinion  that  the  defendant's  sec- 
ond and  third  requests  were  rightly  refused.  And  we  do  not 
find  that  any  request  was  made  or  that  any  exception  was  saved 
by  the  defendant  which  raises  the  question  what  duty,  if  any,  it 
owed  to  the  plaintiff  if,  although  he  had  gone  upon  its  track  for 
the  purpose  of  rescuing  Coombs  from  deadly  peril  and  so  was 
not  a  mere  trespasser  or  necessarily  negligent,  yet  his  presence 
there  was,  without  fault  on  their  part,  unknown  to  its  servants 
who  were  in  charge  of  the  train.  This  is  of  course  a  different 
question  from  that  of  his  right  to  go  or  to  be  upon  the  track  at 
all ;  and  the  latter  point  is  all  that  seems  to  have  been  saved  or 
that  has  been  argued  by  the  defendant's  counsel  as  to  this  part 
of  the  case. 

It  has  been  earnestly  contended  that  there  was  no  evidence 
that  the  plaintiff's  injury  was  due  to  any  reckless  or  wanton 
conduct  of  its  servants.  But  the  parties  had  agreed  that  a  ver- 
dict on  the  second  count  for  the  pjaintiff  included  a  like  verdict 
on  the  first  count.  There  was  no  hardship  to  the  defendant  in  this 
agreement,  because  the  judge,  evidently  with  the  consent  of  the 
plaintiff,  ruled  that  he  could  not  recover  upon  the  second  count 
without  proof  of  his  own  due  care.  Of  course  this  ruling  could 
not  have  been  given  unqualifiedly  without  the  plaintiff's  consent. 
Banks  v,  Braman,  188  Mass.  367,  74  N.  E.  594,  and  192  Mass. 
162,  note;  Aiken  v.  Holyoke  Street  Railway,  180  Mass.  8,  61 
N.  E.  557,  and  184  Mass.  269,  68  N.  E.  238;  Yancey  v.  Boston 
Elevated  Railway,  205  Mass.  162,  169,  91  N.  E.  202,  26  L.  R. 
A.  (N.  S.)  1217.  It  follows  that  the  plaintiff  is  at  least  entitled 
to  a  judgment  upon  the  first  count,  and  we  need  not  consider 
whether  there  was  evidence  to  sustain  the  finding  that  the  injury 
to  him  was  done  recklessly,  wantonly  and  with  gross  disregard 
f^f  his  safety. 

Exceptions  overruled. 
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Menut  v.  Boston  &  M.  R.  R. 
(Supreme  Judicial   Court  of   Massachusetts,   Essex,    Nov.    22.   1910.) 

[92  N.  E.  Rep.  1032.] 

Railroads— Fencing    Right    of    Way— Statutes— Obligation.*— The 

purpose  of  Rev.  Laws,  c.  Ill,  §  120,  re-enacted  in  Laws  1906,  c.  463, 
pt.  2,  §  103,  requiring  every  railroad  company  to  erect  and  maintain 
suitable  fences  on  both  sides  of  its  track,  except  at  public  crossings, 
etc.,  is  to  require  a  railroad  company  to  maintain  fences  sufficient 
to  prevent  the  intrusion  of  cattle  on  the  road;  and  a  person,  who, 
while  at  work  on  premises  adjacent  to  a  track,  was  thrown  from  a 
pile  of  lumber  and  over  a  wall  onto  the  right  of  way,  could  not  re- 
cover for  injuries  sustained,  on  the  ground  that,  if  the  company 
had  fenced  its  right  of  way,  the  fence  would  have  prevented  his  fall. 

Appeal  from  Superior  Court,  Essex  County. 

Action  by  John  H.  Menut  against  the  Boston  &  Maine  Rail- 
road. There  was  a  judgment  for  defendant,  and  plaintiff  ap- 
peals.   Affirmed. 

Plaintiff  alleged  that,  while  at  work  on  premises  adjoining 
defendant's  railway,  he  was  thrown  from  a  pile  of  lumber  and 
over  a  wall  onto  the  right  of  way  of  defendant.  Plaintiff  con- 
tended that,  had  defendant  fenced  its  right  of  way  at  that  point, 
the  fence  would  have  prevented  his  fall  and  injury. 

fi.  M.  Schwarzenber^  and  H.  F.  Schwarzenherg,  for  appellant. 
H.  F.  Hurlburt  and  Damon  B.  Hail,  for  appellee. 

Braley,  J.  The  plaintiff,  having  no  cause  of  action  at  com- 
mon law,  seeks  to  hold  the  defendant  in  damages  for  personal 
injuries  caused  by  a  failure  to  complv  with  Rev.  Laws,  c.  Ill, 
§  120,  now  Acts  1906,  c.  463,  pt.  2,  §  103,  that  "every  railroad 
corporation  shall  erect  and  maintain  suitable  fences,  with  con- 
venient bars,  gates  or  openings  therein,  upon  both  sides  of  the 
entire  length  of  its  railroad,  except  at  the  crossings  of  a  public 
way  or  in  places  where  the  convenient  use  of  the  road  would 
be  thereby  obstructed,  and  except  at  places  where,  and  so  long 
as,  it  is  expressly  exempted  from  the  duty  of  so  doing  by  the 
board   of    county   commissioners.      The   corporation    shall  also 

*For  the  authorities  in  this  series  on  the  question  whether  stat- 
utes requiring  railroad  companies  to  fence  their  tracks  are  for  the 
protection  of  people  as  well  as  stock,  see  foot-note  of  Bischoi  t'. 
Illinois  Southern  R.  Co.  (111.),  28  R.  R.  R.  797,  51  Am.  &  Eng.  R- 
Cas.,  N.  S.,  797;  third  head-note  of  New  York,  etc.,  R.  Co.  v.  Price 
(C.  C.  A.),  30  R.  R.  R.  445,  53  Am.  &  Eng.  R.  Cas.,  N.  S.,  445;  Gill 
V.  Louisville  &  N.  R.  Co.  (C.  C.  A.),  33  R.  R.  R.  375,  56  Am.  &  Eng'. 
R.  Cas.,  N.  S.,  375. 
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construct  and  maintain  sufficient  barriers,  where  it  is  necessary 
and  practicable  to  do  so,  to  prevent  the  entrance  of  cattle  upon 
the  road.    A  corporation  which  unreasonably  neglects  to  comply 
with  the  provisions  of  this     *     *     *     section  shall,   for  every 
such  n^lect,   forfeit  not  more  than  two  hundred  dollars   for 
evcr>-  month  during  which  the  neglect  continues,  and  the  su- 
preme judicial  court  shall  have  jurisdiction  in  equity  to  compel 
the  corporation  to  comply  with  such  provisions,  and,  upon  such 
neglect,  to  restrain  and  prohibit  it  from  crossing  a  highway  or 
town  way,  or  from  using  any  land,  until  such  provisions  have 
been  complied  with."    Rust  v.  Low,  6  Mass.  90,  93;  Thayer  v, 
Arnold,  4  Mete.  589 ;  Eames  v.  Salem  &  Lowell  R.  R.,  98  Mass. 
560.  96  Am.  Dec.  676;  Baxter  v,  Boston  &  Worcester  R.  R.,  102 
Mass.  383;  Bronson  v.  Coffin,  108  Mass.  175,  11  Am.  Rep.  335. 
It  is  not  sufficient  for  the  plaintiff  to  prove  that  the  defendant 
failed  to  fence,  and  if  this  had  been  done  he  would  not  have  been 
injtircd,  but  he  must  go  further  and  show  that  the  requirement 
of  the  statute  was  enacted  for  his  benefit.     The  inquiry,  there- 
fore, is  whether  it  was  the  defendant's  duty  to  erect  and  main- 
tain at  the  place  of  the  accident  a  fence  sufficient  to  have  inter- 
cepted the  plaintiff's   fall,  and  prevented  his  injuries.     If  this 
is  established  the  further  averments  of  its  negligence  are  ad- 
mitted by  the  demurrer.     The  language  imposing  the  duty  does 
not  define  its  scope,  and  to  ascertain  the  proper  construction, 
the  statute  must  be  read  with  the  provisions  of  the  original  en- 
actments from  which  it  has  been  derived.     The  earlier  acts  of 
incorporation  contain  some  provisions  for  adapting  the  railroad 
at  the  expense  of  the  corporation  to  the  grade  of  intersecting 
highways  which  must  be  raised  or  lowered  to  meet  the  change 
in  level  and  St.  1833,  c.  187;  1834,  c.  137,  and  St.  1835,  c.  148, 
provided  for  the  assessment  of  damages  if  the  location  was  ac- 
quired by  eminent  domain,  and  that  at  grade  crossings  certain 
precautions  should  be  taken  for  the  safety  of  travelers  on  high- 
ways.   But  no  attempt  at  a  general  system  of  statutory  law  for 
the  construction  and  operation  of  railroads  appears  until  the  Rev. 
St.  1836,  c.  39;  Sp.  Laws  Mass.  1829,  cc.  93,  94,  95;  St.  1830, 
C.4;  St.  1831,  cc.  55,  134,  139,  152;  St.  1832,  cc.  49,  80,  97;  St, 
1833,  cc.  109,   116;  St.   1835,  c.   111.     The  revision,  however, 
did  not  require  either  party  to  fence,  although  under  the  gen- 
eral powers  of   the  county  commissioners,  by  whom  damages 
were  assessed,  they  could  direct  that,  instead  of  an  award  in 
money  to  the  landowner  for  the  cost  as  in  the  taking  of  land 
for  a  highway,   the   corporation   should  provide   and   maintain 
the  necessary    fences.     First   Parish   in   North   Bridgewater  v, 
Plymouth,  8  Cush.  475;  Morss  v.  Boston  &  Maine  R.  R.,  2 
Cush.  536;  Boston  &  Worcester  R.  R.  v.  Old  Colony  R.  R., 
12  Cush.  605,  608,  609;  Baxter  v.  Boston  &  Worcester  R.  R., 
102  Mass.  383.    If  money  damages  were  awarded,  and  the  \and^ 
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remained  unfenced,  besides  incurring  the  danger  of  injury  to 
his  cattle,  for  which  he  would  have  no  remedy,  the  landowner 
also  might  be  held  liable  to  suit  if  passing  to  the  track  the^ 
caused  the  derailment  of  trains.  Lyons  v.  Merrick,  105  Mass. 
71,  76;  Lovett  v.  South  Danvers  R.  R.,  9  Allen,  557,  562.  But 
if  either  party  was  dissatisfied,  and  applied  for  a  jury,  the  order 
was  vacated,  and  as  the  verdict  might  not  require  the  erection  of 
fences  the  corporation  could  not  be  compelled  to  act,  and  the 
landowner  must  provide  them. 

It  was  to  guard  against  such  results  in  the  future,  as  well  as 
to  furnish  a  remedy  "to  any  owner  of  land  heretofore  taken," 
that  St.  1841,  c.  125,  was  passed.     The  corporation,  in  addition 
to  the  pecuniary  damages  assessed  upon  it,  was  now   required 
"to  construct  and  maintain  such  embankments,  drains,  culverts, 
walls,   fences,  or  other  structures  as   said  commissioners  shall 
judge  reasonable  for  the  security  and  benefit  of  such  landowners. 
And  in  their  order  therefor  the  commissioners  shall  prescribe 
the  time  within  which,  and  the  manner  how  such  structure  shall 
be  made  or  repaired,  which  order  it  shall  not  be  competent  for  a 
jury  to  alter  or  reverse."     Boston  &  Providence  R.  R.  v.  Do- 
herty,  154  Mass.  314,  28  N.  E.  277.     By  section  4  the  commis- 
sioners were  authorized,  on  "the  application  of  any  owner  of 
land  heretofore  taken"  or  of  the  selectmen  of  the  town  through 
which  the  railroad  passed,  to  require  suitable  fences  to  be  made 
and  maintained  by  the  corporation,  "as  well  for  the  benefit  and 
security  of  such  landowner  as  of  travelers  on  such  railroad,"  un- 
less the  landowner  already  had  received  in  the  assessment  of 
damages  full  compensation,  or  had  agreed  to  make  and  main- 
tain such  fence,  yet  no  right  is  conferred  upon  the  corporation 
or  the  commissioners  to  compel  him  to  fence,  although  compen- 
sated for  the  outlay,  or  where  the  land  having  been  obtained  by 
purchase  the  price  paid  was  presumed  to  include  the  cost  of  fenc- 
ing bv  the  grantor.     Morss  v,  Boston  &  Maine  R.  R.,  2  Cush. 
536 ;  Stearns  v.  Old  Colony  &  Fall  River  R.  R.,  1  Allen,  493. 
But  as  the  corporation  was  not  required  to  act  unless  ordered 
by  the  commissioners,  and  the  landowrier,  content  with  the  com- 
pensation   received,   could    remain   quiescent,    while    passengers 
might  be  exposed  to  great  peril  during  transportation  on  a  par- 
tially or  wliolly  unfenced  track,  St.  1846,  c.  271,  §  3,  to  do  away 
with  this  serious  danger,  directed,  under  a  penalty  provided  by 
section  4,  that  "every  railroad  corporation  shall  erect  and  main- 
tain   suitable    fences   with   convenient   bars,   gates   or   openings 
therein,  at  such  places  as  may  reasonably  be  required  upon  both 
sides  of  the  entire  length  of  any  railroad  which  they  may  hereafter 
construct,  except  at  the  crossings  of  anv  turnpike,  highway  or 
other  way,  or  in  places  where  the  convenient  use  of  the  railroad 
would  be  obstructed  thereby,  and  shall  also  constnict  and  main- 
tain sufficient  barriers  at  such  places  as  may  be  necessary  where 
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it  is  practical  to  do  so  to  prevent  the  entrance  of  cattle  upon  the 
railroad."  See  Boston  &  Worcester  R.  R.  v.  Old  Colony  R.  R., 
12  Cush.  605,  609.  The  duty  thus  imposed  was  subsequently 
made  enforceable  in  equity  by  this  court  under  St.  1855,  c.  350, 
and  these  statutes,  having  been  consolidated  in  Gen.  St.  1860,  c 
63,  §§  40  to  43,  and  Acts  1874,  c.  372,  §§  83,  84,  have  been  uni- 
formily  construed,  where  the  road  was  built  prior  to  April  17, 
1841,  as  requiring  the  owner  to  fence  if  his  damages,  or  the 
price  paid  him  where  the  acquisition  was  by  purchase,  included 
the  cost  of  fencing,  and  where  the  road  was  constructed  after 
May  16,  1846,  the  corporation  fenced  the  entire  length  of  the 
railroad  on  both  sides  except  in  places  where  a  fence  would  ob- 
struct the  convenient  use  of  the  railroad,  or  at  crossings  where 
the  general  public  had  a  right  of  w*y.  Morss  v,  Boston  & 
Maine  R.R.,  2  Cush.  536;  Steams  v.  Old  Colony  R.  R.,  1 
Allen,  493;  Boston  &  Albany  R.  R.  v,  Briggs,  132  Mass. 
24.  The  exemption,  however,  was  repealed  by  St.  1879,  c.  205, 
which  finally  put  upon  the  corporation  the  absolute  and  sole 
duty  of  maintaining  the  fence,  and  where  by  either  law  or  con- 
tract this  burden  before  had  been  placed  on  the  adjoining  land- 
owner, the  corporation  was  required  thereafter  to  erect  such 
fences,  or  to  keep  them  in  repair  if  they  had  been  erected,  and 
could  recover  the  reasonable  cost  in  an  action  of  contract,  or 
V  ^  l*«i  upon  the  land  for  the  labor  and  materials. 

Pub.  St.  1882,  c.  112,  §  115,  and  Rev.  Laws,  c.  Ill,  §  120, 
are  re-enactments  of  these  provisions,  which,  from  the  first  to 
the  last  enactment,  prescribe  neither  the  dimensions,  material  or 
tnode  of  construction,  except  as  may  be  inferred  from  the  words 
that  it  shall  be  a  "suitable  fence."  It  is  common  observation 
that  a  railroad  often  runs  through  extensive  tracts  of  wood- 
land, and  unimproved  lands,  and  as  a  fence  which  there  might 
be  sufficient  to  comply  with  the  statute  would  be  wholly  insuf- 
ficient between  coterminous  owners  of  lands  under  cultivation, 
Eames  v.  Salem  &  Lowell  R.  R.,  98  Mass.  560,  565,  96  Am.  Dec. 
W6.  decided,  that  the  fence  defined  in  Gen.  St.  c.  25,  §  1,  now 
Rev.  Laws,  c.  33,  §  1,  was  not  the  standard  of  requirement.  The 
"security  and  benefit"  of  the  landowner,  and  "of  travelers  upon 
such  railroad,"  having  been  the  words  of  the  statute  of  1841, 
there  would  seem  to  be  no  reasonable  ground  to  question  that, 
under  the  original  act  and  subsequent  statutes  which  indicate 
no  change  of  purpose,  a  fence  sufficient  to  turn  the  cattle  of 
those  whose  lands  adjoined  the  road  was  all  that  the  Legisla- 
ture intended.  The  railroad  company  also  in  the  operation  of 
ts  trains  has  the  right  to  the  exclusive  use  of  its  tracks,  and  is 
under  no  obligation  to  anticipate  the  intrusion  of  cattle  which 
^  have  passed  unlawfully  to  the  location,  even  where  there 

^  been  a  neglect  to  fence,  or  the  fence  may  be  insufficient  to 
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restrain  them,  and  if  injured  or  destroyed  the  corporation  is  not 
responsible  to  the  owner,  unless  gross  negligence   at   common 
law  is  shown.    Eames  v.  Salem  &  Lowell  R.  R.,  98  Mass.  560. 
96  Am.  Dec.  676;  Maynard  v.  Boston  &  Maine  R.  R.,  115  Mass. 
458,  15  Am.  Rep.  119;  McDonnell  v.  Pittsfield  &  North  Adam.s 
R.  R.,  115  Mass.  564;  Darling  v.  Boston  &  Albany  R.  R.,  121 
Mass.  118;  Towne  v.  Nashua  &  Lowell  Railroad,  124  Mass.  101. 
104;  Taft  v,  N.  Y.,  Providence  &  Boston  R.  R.,  157  Mass.  297, 
32  N.  E.  168.     The  case  of  Browne  v.  Providence,  Hartford  & 
Fishkill  R.  R.,  12  Gray,  55,  71  Am.  Dec.  736,  did  not  arise  un 
der  our  statute,  but  as  pointed  out  in  Eames  v.  Salem  &  Lowell 
R.  R.,  98  Mass.  560,  564,  96  Am.  Dec.  676,  rested  on  the  con 
struction  of  a  statute  of  Connecticut,  under  which  suit  had  been 
brought  in  our  courts.    S^e  Isbell  v.  N.  Y.  &  New  Haven  R.  R.. 
27  Conn.  393,  71  Am.  Dec.  78.     This  doctrine  has  been  applied 
to  persons,  and  no  distinction  has  been  made  in  suits  for  per- 
sonal injuries  by  adults,  or  by  plaintiffs  of  tender  years,  who 
have  passed  or  strayed  to  the  tracks  through  o|>enings   in  the 
fence  on  the  side  of  the  railroad  which  were  not  shown  to  have 
been  necessary  for  its  convenient  operation,  or  for  crossings  to 
accommodate  the  public  ways,  or  a  place  which  by  implication 
the  public  had  been  invited  to  use.     Wright  z*,  Boston  &  Maine 
R.  R.,  129  Mass.  440;  Morrissey  v.  Eastern  R.  R.,  126  Mass. 
377,     380,     30     Am.     Rep.     686;     Wright  v,     Boston     &  Al- 
bany R.  R.,   142  Mass.  296,  7  N.  E.  866;  Chenery  ?•.   Fitch- 
burg  R.  R.,  160  Mass.  211,  213,  35  N.  E.  554.  22  L.  R.  A.  575. 
See  McCarthy  v.  Fitchburg  R.  R.,  154  Mass.  17,  27  K.  E.  773. 
And  since  Acts  1853,  c.  414,  §  4,  it  has  been  a  misdemeanor  for 
any  person  without  right  knowingly  to  stand  or  walk  on  a  rail- 
road track.     H  the  erection  and  maintenance  of  a   fence  was 
also   designed   for  the   protection   of   the  public  generally   and 
the     failure     to     fence    was      the  •  proximate    cause    of    the 
injury,     the     plaintiffs     were     not    barred,     and     as   proof    of 
their  due  care,  or  of  those  responsible  for  his  conduct  where  tlie 
plaintiff  appears  to  have  been  unable  to  care  for  himself,  would 
have  been  all  that  was  necessary  to  have  established  the  de- 
fendant's liability,  they  should  have  been  permitted  to  recover. 
But  it  is  evident  from  these  decisions,  that  the  railroad  was  not 
required  to  assume  that  trespassers  might  be  on  the  track  or  to 
fence  for  their  protection,  and  we  never  have  adopted  the  view 
that,  if  a  trespasser  is  a  child  of  immature  age  or  so  young  as 
to  be  incapable  of  caring   for  himself,   the  company   is   called 
upon  to  anticipate   and  discover  his  presence,   although,   when 
discovered,   he  cannot  be  injured   willfully,   or  treated  with  a 
reckless  disregard  for  his  safety.     Anternoitz  zf.  N.  Y.,  N.  H. 
&  H.  R.  R.,  193  Mass.  542,  79  N.  E.  789.    Compare  Indianapolis. 
Peru  &  Chicago  Ry.  v.  Pitzer,  109  Ind.  179,  6  N.  E.  310,  10  N. 
E.  70,  58  Am.  Rep.  387. 
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The  plaintiff,  however,  urges   that  the  demurrer   should   be 
OFerruIed  and  the  judgment  reversed,  because  in  a  few  jurisdic- 
tions statutes  primarily  enacted  for  purposes  similar  to  our  own, 
even  if  in  some  instances  varying  in  terms,  have  been  judicially 
defined  as  including  protection    from   personal    injuries   which 
might  be  caused  to  children  of  tender  years  who  wandered  upon 
the  track  through  the  neglect  of  the  corporation  to  fence.     Key- 
serr.  Chicago  &  Grand  Trunk  Ry.,  56  Mich.  559,  23  N.  W.  311, 
56  Am.  Rep.  405 ;  Isabel  v-  Hannibal  &  St.  Joseph  R.  R.,  60  Mo. 
475,484;  Schmidt  v.  Milwaukee  &  St.  Paul  Ry.,  23  Wis.  186,  99 
Am.  Dec  158;  Rosse  v.  St.  Paul  &  Duluth  Ry.,  68  Minn.  216,  71 
X.  W.  20,  37  L.  R.  A.  591,  64  Am.  St.  Rep.  472;  Chicago,  Bur- 
lington &  Quincy  Ry.  v.  Grablin,  38  Nev.  90,  56  N.  W.  796,  57 
N.  W.  522.     See,  further,  Atchison,  Topeka  &  Santa  Fe  R.  R. 
'^•-  Reesman,  60  Fed.  370,  9  C.  C.  A.  20,  23  L.  R.  A.  768,  Hayes 
^'  Michigan  Central  R.  R.,  Ill  U.  S.  228,  4  Sup.  Ct.  369,  28  L. 
Ei  410,  and  Union  R.  R.  v,  McDonald,  152  U.  S.  262,  14  Sup. 
Ct.  619,  38  L.  Ed.  434.    But  even  in  the  distinction  the  decisions 
^c  not  harmonious.     Some  of  them  are  favorably  commented 
'^pon  by  Brown,  J.,  in  delivering  the  opinion  of  a  majority  of 
the  court  in  N.  Y.  C.  &  H.  R.  R.  R.  v.  Price,  159  Fed.  330,  86 
C.  C.  A.  S02,  16  L.  R.  A.  (N.  S.)  1103,  where  a  boy  6>^  years 
^d  ran  onto  the  defendant's  unfenced  track,  receiving  injuries 
^Tom  which  he  died  after  a  period  of  conscious  suffering.    The 
^^cision  turned  upon  whether  our  statute  required  the  road  to 
f^ce  against    the    plaintiff's    intestate,    and    the    construction 
Adopted  bv  this  court  in  Byrnes  v.  Boston  &  Maine  R.  R.,  181 
^lass.    323,  63  N.  E.  897,  was  followed,  and  recovery  was  de- 
fied.  A  child  6  years  old  went  upon  the  unfenced  track  of  the 
defendant,  in  Bischof  v.  Illinois  Southern  R.  R.,  232  111.  446, 
^3  N.  E.  948,  13  Ann.  Cas.  185,  and  was  killed,  but  after  a  re- 
"W^icw  by  Cartwright,  J.,  of  many  of  the  cases,  upon  which  the 
laintiff  at  bar  relies,  the  court  held  that,  under  a  statute  re- 
quiring the  corporation  to  erect  and  maintain  a  fence  sufficient 
0  prevent  cattle,  horses,  sheep,  hogs  and  other  stock  from  get- 
i^  on  the  railroad,  the  company  was  not  responsible  for  the 
^5ath  of  the  plaintiff.    It  also  has  been  decided  in  other  jurisdic- 
^ons  that  statutes   requiring  the  corporation  to   fence  against 
^ive  stock  should  not  be  construed  as  requiring  it  to  fence  for 
^hc  protection  of  persons  whether  infants  or  adults,  and  where 
fencing  is  held  as  designed  for  the  benefit  of  the  general  public 
rt  would  seem  there  is  no  obligation  to  provide  for  the  safety  of 
those  capable  of  taking  care  of  themselves,  and  of  realizing  the 
peril  of  being  on  a  railroad  track.     Allen  v.  Boston  &  Maine  R. 
5  87  Afe.  326  32  Atl.  963 ;  Russell  v.  Maine  Central  R.  R.,  100 
if^.  405, 61  Atl.  899 ;  Nolan  v,  N.  Y.,  N.  H.  &  H.  R.  R.,  53  Conn. 
^i,473  4  Atl.  106;  Cauley  v.  Pittsburg,  Cincinnati  &  vSt.  Louis 
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Ry.,  95  Pa.  398,  40  Am.  Rep.  664 ;  Baltimore  &  Ohio  Southern 
Ry.  V.  Bradford,  20  Ind.  App.  348,  49  N.  E.  388,  67  Am.  St. 
Rep.  252;  Cornwall  v,  Sullivan  R.  R.,  28  N.  H.  165,  166;  Del- 
phia  V,  Rutland  R.  R.,  76  Vt.  84,  56  Atl.  279 ;  Schreiner  v.  Great 
Northern  Ry.,  86  Minn.  245,  247,  90  N.  W.  400,  58  L.  R.  A. 
75 ;  Cohoon  v,  Chicago,  Burlington  &  Quincy  Ry.,  90  Iowa,  169, 
173,  57  N.  W.  727;  Ditchett  v,  Spuyten-Ehiyvil  &  Port  Morris 
R.  R.,  67  N.  Y.  425 ;  Lake  Shore  &  Michigan  Southern  Ry.  v. 
Lilidtke,  69  Ohio  St.  384,  69  N.  E.  653 ;  Carper  v.  Norfolk  & 
Western  R.  R.,  78  Fed.  94,  23  C.  C.  A.  669,  35  L.  R.  A.  135.  If 
the  building  and  maintenance  of  a  "suitable  fence,"  which  under 
certain  conditions  formerly  devolved  upon  the  landowner,  meant 
a  structure  sufficient  to  protect  his  cattle,  and  to  prevent  their 
intrusion  upon  the  location,  no  adequate  reason  has  been  sug- 
gested by  the  plaintiff  why  a  different  construction  should  be 
adopted  when  this  duty  is  imposed  solely  upon  the  corporation, 
and  the  obligation  so  extended  as  to  include  a  structure  sufficient 
to  protect  the  landholder,  or  occupier,  or  their  servants,  when  on 
the  premises,  from  inadvertently  passing  or  falling  upon  the 
track.  It  was  so  decided  in  principle  in  the  case  of  Byrnes  v, 
Boston  &  Maine  R.  R.,  181  Mass.  322,  323,  63  N.  E.  897,  which 
was  followed  with  approval  in  Gerry  v.  N.  Y.,  N.  H.  &  H.  R. 
R.,  194  Mass.  35,  38,  79  N.  E.  783. 

We  are  not  satisfied  that  these  recent  cases,  to  say  nothing  of 
those  which  preceded  them,  should  be  overruled,  and  a  radical 
departure  entered  upon  from  that  which  has  been  deemed  to  be 
the  true  application  and  construction  of  these  statutes.  If  the 
agricultural  conditions  which  prevailed  when  the  development 
of  our  railroad  law  began,  and  for  some  time  afterwards,  have 
very  largely  changed,  and  the  statutory  regulations  relating  to 
the  operation  of  railroads  should  be  made  more  rigorous  where 
the  population  has  become  increasingly  urban  and  more  dense, 
by  imposing  additional  safeguards  by  the  erection  of  barriers;  or 
prescribing  what  shall  constitute  a  lawful  fence,  for  the  personal 
safety  of  those  who  may  live  on  estates  adjoining,  or  in  proxim- 
ity to  the  line,  or  use  the  public  ways  contiguous  and  parallel  to 
it,  the  change  should  come  by  further  legislation. 

The  plaintiff  having  failed  to  allege  any  breach  of  duty  by 
the  defendant  which  it  owed  to  his  employer,  or  to  him,  the  first 
ground  of  demurrer  was  well  taken,  and  the  second  need  not  be 
considered. 

Judgment  affirmed. 
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Jones  v.  St.  Louis,  I.  M.  &  S.  Ry.  Co. 

(Supreme  Court  of  Arkansas,  Nov.   7,   1910.) 
[131  S.  W.  Rep.  958.] 

Railroads — Persons  on  Track — Degree  of  Care — Burden  of  Proof.* 
—A  railroad  company  owes  a  trespasser  on  its  tracks  no  duty  ex- 
cept after  the  discovery  of  his  peril,  to  exercise  ordinary  care  to 
avoid  injuring  him;  and  the  burden  is  upon  the  trespasser  to  shov 
that  the  defendant  knew  of  his  peril  in  time  to  avoid  injuring  him 
by  the  exercise  of  ordinary  care,  so  that,  where  plaintiff  gives  no 
evidence  of  such  knowledge,  the  case  is  properly  taken  from  the 
jury. 

Trial — Reopening  Case — Discretion  of  Court. — In  an  action  for 
the  killing  of  plaintiffs  intestate  while  walking  on  defendant's  track, 
plaintiff  having  rested,  the  court  intimated  its  intention  to  direct 
a  verdict  for  failure  of  plaintiff  to  show  that  the  deceased  was  dis- 
covered to  be  in  peril  in  time  to  avoid  injuring  him  by  the  exercise 
of  ordinary  care.  Held,  that  no  abuse  of  discretion  was  shown  by  a 
refusal  to  reopen  the  case  to  allow  plaintiff  to  show  that,  while  the 
train  was  at  the  place  of  the  accident,  the  engineer  stated  that  he 
had  seen  deceased  on  the  track  some  distance  ahead  of  the  train  be- 
fore he  was  struck. 

Appeal  from  Circuit  Court,  Miller  County;  Jacob  M.  Carter, 
Judge. 

Action  by  J.  S.  M.  Jones,  administrator  of  J.  S.  Jones,  de- 
ceased, against  the  St.  Louis,  Iron  Mountain  &  Southern  Rail- 
way Company.  From  a  judgment  for  defendant,  plaintiff  ap- 
peals.   Affirmed. 

A/.  £.  Sanderson  and  IV.  H.  Arnold,  for  appellant. 
W.  E.  Hemingway,  B.  B,  Kinsworthy^  H.  S.  Powell,  and  Jos, 
H.  Stevenson,  for  appellee. 

McCuLLOCH,  C.  J.  J.  S.  Jones  was  run  over  and  killed  by  a 
north-bound  freight  train  of  the  St.  Louis,  Iron  Mountain  & 

*For  the  authorities  in  this  series  on  the  subject  of  the  care  due 
from  trainmen  to  licensees  and  trespassers  on  railroad  tracks  be- 
fore their  presence  is  discovered,  see  first  foot-note  of  Chesapeake 
&  0.  Ry.  Co.  V.  Lang  (Ky.),  36  R.  R.  R.  630,  59  Am.  &  Eng.  R.  Cas„ 
^'  Sm  630;  last  paragraph  of  foot-note  of  Chesapeake  &  O.  Ry.  Ca 
«'.  Ball  (Ky.),  35  R.  R.  R.  238,  58  Am.  &  Eng.  R.  Cas.,  N.  S.,  238; 
last  foot-note  of  Chesapeake  &  O.  Ry.  Co.  v.  Corbin  (Va.),  35  R.  IR.. 
R  229,  58  Am.   &  Eng.  R.  Cas.,  N.  S.,  229. 

For  the  authorities  in  this  series  on  the  subject  of  the  care  du«, 
from  trainmen  to  licensees  and  trespassers  on  tracks  after  their  dan- 
ger is  discovered,  see  second  foot-note  of  Chesapeake  &  O.  R.  Co- 
^'.  Lang  (Ky.),  36  R.  R.  R.  630,  59  Am.  &  Eng.  R.  Cas.,  N.  S.,  630; 
Young  V.  Southern  Ry.  Co.  (Miss.),  36  R.  R.  R.  183,  59  Am.  &  Enof, 
R.  Cas.,  N.  S.,  183;  last  foot-note  of  Atchison  v.  Jandera  (Okla^, 
35  R.  R.  R.  154.  58  Am.  &  Eng.  R.  Cas.,  N.  S.,  154. 
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Southern  Railway  Company  near  Mandeville,  in  Miller  county, 
Ark.,  and  the  plaintiff,  as  administrator  of  said  decedent's  estate, 
instituted  this   action  to  recover  damages  on  account   thereof. 
Jones  was  walking  along  the  middle  of  the  track  when  an  engine, 
approaching  from  behind,  struck  him,  and  it  is  alleged  in  the 
complaint  that  the  company's  employees  in  charge  of  the  train 
"saw  the  deceased  in  a  dangerous  position,  and,  without  any  re- 
gard for  his  safety  or  his  life,  said  defendant's  employees  failed 
to  give  any  signal  or  any  warning  to  plaintiff's  intestate  as  to  the 
approach  of  the  train,  as  was  their  duty  to  do,  so  as  to  have  en- 
abled him  to  have  cleared  the  track  and  secured  himself  from 
danger;  but  the  employees  in  charge  of  said  engine  and  train, 
after    seeing    plaintiff's    intestate,    willfully,    maliciously,    and 
wantonly  rushed  the  train  upon  him,  without  checking  the  speed 
of  said  train  or  using  any  appliances  under  their  control  to  avoid 
the  accident."     The  evidence  adduced  by  the  plaintiff  at  the  trial 
showed  that  Jones  entered  upon  the  track  at  a  crossing  a  short  dis- 
tance north  of  Mandeville,  and  walked  northward  along  the  track. 
This  was  about  3  o'clock  in  the  afternoon.    The  road  is  double 
tracked  along  there;  the  east  track  being  used  for  north-bound 
trains  and  the  west  track  for  south-bound  trains.     He  was  first 
on  the  west  track  and  was  going  north,  and  walked  about  1^0 
yards  when  he  saw  a  south-bound  train  approaching.     He  then 
stepped  over  to  the  east  track  and  proceeded  on  his  journey  "p 
that  track,  and  in  a  very  short  time  he  was  overtaken  and  struck 
by  the  north-bound  freight  train.     According  to  the  testimony  of 
one  of  the  witnesses,  he  walked  about  200  yards  up  the  east 
track,  and  did  not  look  back  before  the  engine  struck  him.     The 
evidence  tended  to  show  that  no  signals  were  given  from  the 
north-bound  train,  and  that  it  was  not  slowed  down  before  it 
struck  Jones.     It  is  alleged  in  the  complaint,  and  admitted  in 
the  answer,  that  Jones  was  "hard  of  hearing;"  but  no  testimony 
was  introduced  on  the  subject  tending  to  show  to  what  extent 
his  sense  of  hearing  was  impaired.     The  track  along  there  was 
straight  enough  for  the  men  on  the  engine  to  have  seen  Jones  for 
a  considerable  distance  ahead  if  they  had  been  looking;  but  the 
only  testimony  on  this  subject  adduced  by  plaintiff  tended  to  show 
that  they  were  not  looking  forward.     The  witness  who  testified 
on  that  subject  stated  that  he  was  standing  on  one  side  of  the 
track  near  the  crossing,  and  that  as  the  engine  passed  he  saw 
the    engineer    looking   to    the    side   over   into    the    woods,  and 
did  not  see  him  turn  to  look  forward.     The  defendant  introduced 
no  testimony,  and  the  court  directed  the  jury  to  return  a  verdict 
in  defendant's   favor,  which  was  done.     Did  the  plaintiff  make 
a  case  sufficient  to  go  to  the  jury? 

Jones  was  a  trespasser,  and  defendant's  servants  owed  him  no 
duty,  exceot,  after  the  discovery  of  his  perilous  position,  to  exer- 
cise ordinary  care  to  avoid  injuring  him.     The  burden  was  on 
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plaintiff  to  show  that  the  servants  in  charge  of  the  train  saw 
Jones  in  a  position  of  peril  in  time  to  have  avoided  injuring 
lam,  and  failed  to  exercise  ordinary  care  to  avoid  the  injury  after 
discovering  his  peril.     C,  R.  I.  &  P.  Ry.  Co.  v.  Bunch,  82  Ark. 
522,  102  S.  W.  369.     A  case  was  not  m^de  by  showing  merely 
that  the  men  on  the  engihe  saw  Jones  at  some  time  and  failed 
to  give  signals  and  slow  down  the  train  or  stop.     It  devolved  on 
plaintiff  to  show  that  they  discovered  him  in  time  to  have  avoided 
the  injur}'  in  some  way.     There  is  no  proof  in  the  record  that 
the  n^en  on  the  engine  ever  discovered  Jones'  presence  on  the 
track  at  all  before  the  injury;  but  it  is  insisted  by  learned  counsel 
that  the  defendant  in  its  answer  admitted  that  they  saw  him  in 
a  perilous  position  on  the  track.     Conceding  that  the  answer  can 
be  construed  to  contain  such  an  admission,  it  certainly  denies 
that  defendant's  servants  saw  him  in  time  to  avoid  the  injury, 
or  failed  to  exercise  care  to  avoid  it.     The  denials  in  the  answer 
are  as  broad  as  the  allegations  of  the  complaint,  and  put  in  issue 
the  question  whether  or  not  defendant's  servants  saw  deceased 
in  time  to  avoid  the  injury.     Even  if  it  was  admitted  that  the 
men  on  the  engine   saw   deceased,   that   was   not   sufficient   to 
warrant  a  recover)-,  as  it  devolved  on  plaintiff  to  show  that  they 
saw  him  m  time  to  have  avoided  the  injury.     We  are  of  the 
opinion,  therefore,  that  the  court  did  not  err  in  giving  a  per- 
emptory instruction    in    favor   of    defendant,    for   the   plaintiff 
failed  to  make  out  a  case  sufficient  to  go  to  the  jury. 

.■\nother  error  of  the  court  is  assigned  in  refusing,  after  the 
plaintiff  had  rested  his  case  and  the  court  had  announced  its 
ruling  that  a  peremptory  instruction  would  be  given,  to  permit 
the  case  to  be  reopened  and  to  allow  plaintiff  to  show  by  witnesses 
that  some  time  while  the  train  was  standing  at  the  place  of  the 
^cident  the  engineer  stated  that  he  had  seen  deceased  on  the 
track  some  distance  ahead  of  the  train  before  he  was  "struck. 
Without  imdertaking  to  decide  whether  the  proposed  testimony 
^  competent,  or  not,  we  deem  it  sufficient  in  disposing  of  that 
assignment  to  say  that  it  was  a  matter  within  the  sound  dis- 
^fhon  of  the  trial  court  whether  the  case  should  be  then  re- 
^^  so  as  to  allow  the  introduction  of  further  testimony: 
Brocbayj'  State  36  Ark.  629;  St.  L.,  I.  M.  &  S.  Ry.  Co.  v. 
^2isst,  68  .4rk"  587,  61  S.  W.  374;  Brinkley  Car  Works  &  Mfg. 
^^- ^'Cooper'  75  Ark.  325,  87  S.  W.  645.  No  abuse  of  the 
^rts  discretion ^^s  manifest. 
/"^gment  affirmed. 
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Covington  &  C.  Elevated  R.  &  Transfer  &  Bridge  Co.  v. 

-Marsh. 

(Court   of   Appeals   of   Kentucky,    Dec.    2,    1910.) 

[132  S.  W.  Rep.  147.] 

Railroiids — Trespassers  on  Track — Liability  for  Injuries.^ — A  per- 
son who,  to  save  toll  for  the  use  of  the  part  of  a  bridge  set  apart 
for  foot  passengers,  walked  between  the  rails  of  the  railroad  track 
on  the  bridge,  was  a  trespasser,  and  the  duty  owed  to  him  was 
only  to  exercise  ordinary  diligence  to  avoid  injury  after  discovery 
of  his  peril. 

Railroads — ^Trespassers  on  Track — Liability  for  Injuries. — A  tres- 
passer on  a  railroad  track  was  injured  by  steam  escaping  from  an 
engine  standing  on  the  track.  The  engineer,  on  discovering  the 
accident,  stated  that  the  inspirator  jostled  off.  It  was  not  shown 
that  the  jostling  off  was  the  result  of  any  negligence  of  the  engi- 
neer, or  that  the  engineer  did  anything  toward  injuring  the  tres- 
passer; and  whether  some  part  of  the  machinery  connected  with 
the  hot  water  broke  at  the  time  the  trespasser  passed,  or  whether 
the  engine  was  acting  automatically  did  not  appear.  Held  to  show, 
as  a  matter  of  law,  that  the  railroad  company  did  not  fail  to  use 
ordinary  care  to  avoid  the  accident  after  the  discovery  of  the  tres- 
passer's peril,  relieving  it  fiom  liability. 

* 

Appeal  from  Circuit  Court,  Kenton  County,  Common  Law 
and  Equity  Division. 

Action  by  James  T.  Marsh  against  the  Covington  &  Cincin- 
nati Elevated  Railroad  &  Transfer  &  Bridge  Company.  From 
a  judgment  for  plaintiff,  •  defendant  appeals.  Reversed  and  re- 
manded. 

GcUvin  &  Galvin,  for  appellant. 
B,  F.  Graziani,  for  appellee. 

Barker,  C.  J.  The  appellee,  James  T.  Marsh,  was  severely 
burned  by  hot  water  and  steam  which  was  thrown  from  the 
boiler  of  an  engine  belonging  to  appellant.  He  instituted  this 
action  to  recover  damages  for  his  injuries.  A  trial  resulted  in 
a  judgment  for  appellee  for  the  sum  of  $600,  and  from  the  judg- 
ment based  upon  this  verdict  the  bridge  company  is  here  on 
appeal. 

The  only  complaint  which  the  bridge  company  makes  is  that 
the  trial  court  refused,  at  the  conclusion  of  the  evidence  for 
plaintiff  (appellee),  to  sustain  its  motion  for  a  peremptory  in- 
struction to  the  jury  to  find  a  verdict  for  it.  It  introduced  no 
evidence  in  its  own  behalf,  but  rested  its  defense  alone  upon  the 

♦See    foot-note    of  preceding   case. 
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testimony  of  appellee,  who  was  the  only  witness  as  to  the 
manner  in  which  the  injury  was  inflicted.  Appellee  had  been, 
some  months  before  the  accident,  in  the  employ  of  the  Chesa- 
peake &  Ohio  Railway  Company  as  tower  watchman.  As  such 
employee,  he  had  been  in  the  habit  of  walking  over  the  bridge 
of  the  defendant  company,  and  this  he  continued  to  do  from  time 
to  time,  although  he  had  severed  his  connection  with  the  railroad 
and  was  working  for  a  piano  house  in  Cincinnati.  On  the  morn- 
ing that  he  was  hurt,  he  was  on  the  way  from  his  home  in 
Covington  to  his  place  of  business  in  Cincinnati.  Instead  of 
walking  over  that  part  of  the  bridge  provided  for  foot  pas- 
sengers, he  got  out  into  the  middle  of  the  bridge  and  walked 
between  the  rails  of  the  railroad  track  upon  a  plank  which  af- 
for/icd  sufficient  footing  for  that  purpose.  When  he  was  nearly 
across  the  bridge  on  the  north  side  of  the  river,  he  saw  in  front 
of  him  engine  No.  705,  standing  stiU.  The  tender  of  the  engine 
was  toward  the  south,  but  the  engineer  was  facing  so  as  to 
look  south,  and  saw  appellee  approaching.  When  appellee 
reached  the  side  of  the  cab,  he  spoke  to  the  engineer  familiarly, 
saying  "Hello,"  to  which  greeting  the  engineer  responded  by 
s*}^g»  "How  are  you?"  Appellee  passed  on,  and  just  as  he 
got  opposite  the  boiler  of  the  engine  a  volume  of  water  and  hot 
steam  was  thrown  out,  severely  scalding  his  left  foot  and  leg. 
As  soon  as  the  engineer  saw  that  appellee  was  apparently  in- 
jured, he  jumped  down  from  his  cab  and  said,  "Did  I  burn  you  ?" 
to  which  appellee  responded,  "Certainly,"  and  then  the  engineer 
said,  "My  inspirator  jostled  off." 

This  is  the  entire  substance  of  the  evidence  given  in  the  case 
as  to  the  manner  of  plaintiff's  injury.  The  question  for  adjudi- 
cation is  whether  or  not  the  appellant  was  entitled,  to  a  per- 
emptory instruction.  Clearly  the  appellee  was  a  trespasser  upon 
the  railroad  bridge.  He  was  where  he  had  no  business  to  be, 
and  was  using  that  part  of  the  bridge  to  save  paying  toll  if  he 
walked  on  that  portion  set  apart  for  the  use  of  foot  passengers. 
The  bridge  company  owed  him  no  duty  except  to  use  ordinary 
<iiligence  to  avoid  injuring  him  after  his  peril  was  discovered. 
There  is  nothing  in  this  record  which  shows  that  the  engineer 
knew  of  any  peril  menacing  appellee.  There  is  nothing  to  show 
why  the  hot  water  was  thrown  out  of  the  engine,  or  how  it  was 
thrown  out,  except  the  statement  of  the  engineer  that  "My  in- 
spirator jostled  off."  What  the  inspirator  is,  is  not  explained  in 
the  record ;  how  or  why  it  jostled  off  is  not  shown ;  and  especially 
it  is  not  shown  that  the  jostling  off  was  the  result  of  any  negli- 
gence on  the  part  of  those  in  charge  of  the  engine.  The  com- 
pany was  under  no  duty  towards  the  trespasser  to  keep  its 
engines  in  a  reasonably  safe  condition,  so  far  as  throwing  hot 
water  and  steam  was  concerned,  and  he  cannot  complain  that 
^  engine  was   out  of  repair  in  this  regard.     So   f  ^^  ^s  the 
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record  shows,  the  engineer  did  absolutely  nothing  toward  the 
injury  of  plaintiff.  Whether  some  part  of  the  machinery  con- 
nected with  the  hot  water  broke  just  at  the  time  appellee  passed, 
or  whether  the  engine  was  acting  automatically,  does  not  appear. 
All  that  appears  is  that  a  trespasser  was  passing  the  engine,  and 
hot  water  gushed  out  upon  him,  inflicting  severe  injury.  We  are 
not  able  to  say  from  the  testimony  that  this  act  occurred  through 
the  failure  of  appellants,  or  its  employees,  to  perform  any  duty 
it  owed  to  appellee.  Appellee,  being  a  trespasser  upon  the  track, 
in  order  to  entitle  him  to  recover  damages  for  injuries  received 
while  there,  must  show  a  failure  on  the  part  of  appellant  to  ex- 
ercise ordinary  care  to  abstain  from  hurting  him  after  his  peril 
was  discovered.  This,  we  think,  he  failed  to  do ;  and  therefore  it 
follows,  under  principles  laid  down  so  often  by  this  court  that 
it  is  not  necessary  to  cite  the  cases,  the  appellant  was  entitled  to 
a  peremptory  instruction,  at  the  close  of  plaintiflF's  testimony, 
requiring  the  jury  to  find  a  vtrdict  in  its  favor. 

For  these  reasons,  the  judgment  is  reversed  for  further  pro- 
cedure consistent  with  this  opinion. 


St.  Loxhs.  I.  M.  &  S.  R.  Co.  v.  J.vckson. 

(Supreme  Court  of  Arkansas,   Nov.   14,   1910.) 
[132  S.  W.   Rep.  206.] 

Trial — Instruction — Applicability  to  Evidence. — Plaintiff,  a  minor, 
bound  on  a  personal  errand,  used  a  path  by  the  side  of  defendant's 
spur  track, 'which  he  had  to  cross  at  a  point  beyond  a  warehouse, 
located  entirely  on  ground  belonging  to  others  than  the  railroad 
company  and  used  for  loading  cotton,  though  no  cotton  was  being 
shipped  at  that  season.  Attached  to  the  warehouse  was  a  platform, 
and  over  this  plaintiff  went  to  avoid  a  passing  train.  While  stand- 
ing on  the  platform,  the  doors  of  certain  dump  cars  which  were  not 
properly  fastened  at  the  bottom  struck  the  platform,  knocked  it 
down,  and  crushed  plaintiff  between  the  warehouse  and  the  plat- 
form. Held,  that  an  instruction  that,  if  the  platform  was  erected 
and  maintained  to  load  cotton  into  defendant's  cars  for  shipment, 
then  defendant  was  bound  to  exercise  ordinary  care  not  to  injure 
any  one  who  might  reasonably  be  expected  to  be  thereon  in  connec- 
tion with  the  business  of  loading  cotton  into  the  cars,  was  objec- 
tionable, as  not  supported  by  the  evidence. 

Railroads — Injuries  to  Persons  Near  Track — Children — Places  At- 
tractive to  Children — Instructions. — The  facts  were  not  such  as  to 
justify  an  instruction  that  if  the  platform  was  a  place  that  would 
naturally  and  reasonably  be  expected  to  attract  children  of  plain- 
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txff*3  age  and  development,  and  they  might  be  on  it  to  play  or  watch 
the  movement  of  cars  or  for  any  other  childish  or  lawful  purpose, 
then  defendant  owed  them  the  duty  of  reasonable  care. 

Negligence— Trial — Instructions. — Where  defendant  owed  plaintiff 
a  duty  and  failed  to  discharge  it  whereby  plaintiff  was  injured,  an 
instruction  relative  to  the  care  required  was  not  prejudicial  to  de- 
fendant, merely  because  the  reason  given  why  defendant  owed  the 
duty  was  erroneous. 

Railrosds— Persons  on  or  Near  Track — Care  Required. — A  rail- 
road company  must  use  ordinary  care  to  avoid  injuring  person  right* 
fully  near  its  tracks,  and,  if  in  such  a  case  a  person  is  injured  by 
the  operation  of  a  train,  the  sole  question  is  whether  the  railroad 
company  was  negligent,  and  whether  its  negligence  caused  the  in- 
jory. 

Railroads — Persons  Near  Track — Trespassers  on  Adjoining  Prop- 
erty— Care  Required. — Plaintiff,  while  on  an  errand,  entered  on  the 
platform  of  a  cotton  warehouse,  located  on  land  belonging  to  a 
farmers'  association.  The  platform  extended  along  a  switch  track 
of  the  railroad  company,  and  was  used  for  loading  cotton.  Plain- 
tiff stood  on  the  platform  waiting  for  the  passing  of  a  train  when 
the  platform  was  struck  and  demolished  and  plaintiff  was  injured 
by  the  doors  of  certain  cinder  cars  negligently  permitted  to  swing 
out  at  the  side.  Held,  that  plaintiff  was  not  a  trespasser  as  to 
the  railroad  company,  though  he  might  have  been  as  to  the  adjoin- 
ing landowner,  and  hence  the  railroad  company  was  bound  to  ex- 
ercise ordinary  care  in  the  operation  of  its  trains  to  avoid  injuring 
him. 

Appeal  from  Circuit  Court,  Crawford  County;  Jeptha  H. 
Evans,  Judge. 

Action  by  Bruce  Jackson  against  the  St.  Louis,  Iron  Moun- 
tain &  Southern  Railway  Company.  Judgment  for  plaintiff,  and 
defendant  appeals.     Affirmed. 

Lovick  P,  Miles,  for  appellant. 
0.  A.  Starbird,  for  appellee. 

Frauenthai,,  J.  This  was  an  action  instituted  by  Bruce 
Jackson,  a  minor,  by  his  next  friend,  to  recover  damages  for 
personal  injuries  which  it  was  alleged  he  sustained  by  reason  of 
the  negligence  of  appellant.  The  plaintiff  was  standing  upon 
a  platform  next  to  the  right  of  way  upon  which  appellant  oper- 
ated its  trains,  and  it  was  alleged  that  appellant  carelessly  and 
negligently  ran  one  of  its  cars  against  the  platform,  and  broke 
the  same  down,  and  thereby  injured  the  plaintiff.  The  platform 
was  attached  to  the  front  part  of  a  cotton  warehouse  owned  by 
the  "Farmers'  Union,''  and  it  was  built  by  and  wholly  located 
on  land  owned  by  the  ^'Farmers'  Union."  It  was  situated  in  the 
town  of  Mulberry,  and  from  one  to  three  feet  from  appellant' ^ 
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right  of  way.     At  this  place  the  appellant  had  built  a  switch  or 
spur  track  which  extended  from  its  main  or  another  switch  track 
past  the  warehouse  to  a  creek,  at  which  ties  were  loaded  on  cars. 
The  testimony  on  the  part  of  the  plaintiff  tended  to  prove  that 
by  the  side  of  this  tie  spur  there  was  a  beaten  pathway  along 
which  the  public  was  accustomed  to  travel.     On  this  occasion  the 
plaintiff  traveled  along  this  pathway  to  the  platform,  and  at  the 
time  was  on  his  way  to  a  house  upon  the  creek  where  he  had 
left  his  overalls  the  day  before.     The  platform  was   about  10 
feet  long  and  about  5  feet  wide,  and  was  situated  at  the  front 
of  the  warehouse  for  the  purpose  of  loading  cotton  therefrom 
onto  the  cars,  but  it  was  not  located  on  any  part  of  the  right  of 
way  or  property  of  appellant.     It  was  located  along  this  path- 
way upon  which  the  plaintiff  was  traveling,  and  at  the  time  he 
reached  the  platform  the  appellant  was  engaged  in  moving  cars 
upon  the  tie  spur.     It  was  necessary  for  the  plaintiff,  in  order 
to  go  to  the  house  where  his  overalls  were,  to  cross  over  the  tit 
spur  at  a  point  below  the  warehouse  and  in  the  pathway  which 
crossed  the  tie  spur  at  that  place,  and  he  therefore  waited  at  the 
warehouse  for  the  train  to  clear  this  track.     In  order  to  secure 
a  place  where  he  would  be  safe  from  any  danger  from  the  cars 
while  the  train  was  thus  beine  moved  upon  this  spur  track,  the 
plaintiff  stepped  upon  the  platform,  and  leaned  up  next  to  and 
a^^inst  the  warehouse.     In  the  train  there  were  some  box  cars 
and  also  some  cars  known  as  "dump"  or  "cinder"  cars.     These 
"dump"  or  "cinder"  cars  were  constructed  with  doors  upon  the 
sides  which  were  fastened  at  the  top  and  swung  out  from  the 
bottom.     The  doors  were  supplied  with  fastenings  at  the  bottom, 
so  that  they  could  be  kept  securely  closed.     On  this  occasion  the 
"dump"  cars  were  empty,  and  the  doors  were  negligently  left  un- 
fastened, so  that  they  swung  out  from  the  sides  of  the  car  for 
some  considerable  space  as  the  train  moved  along  the  rough  and 
unevenly  built  tie  spur.     As  the  train  passed  this  platform  upon 
which  the  plaintiff  was  standing,  the  swinging  door  of  one  of 
these  "dump"  cars  struck  the  platform  and  knocked  it  down  with 
great  force,  and  crushed  the  plaintiff  between  the' warehouse  and 
the  platform,  thereby  severely  injuring  him. 

The  appellant  requested  the  court  to  give  the  following  in- 
structions to  the  jury,  which  were  refused: 

"(2)  Defendant  owed  plaintiff  no  duty  except  to  not  will- 
fully, wantonly,  or  recklessly  injure  him  after  the  employees 
actually  saw  him  on  the  platform,  and  actually  realized  he  was 
likely  to  be  injured,  and,  before  plaintiff  can  recover »  he  must 
prove  by  n  preponderance  of  the  evidence  that  defendant  saw 
plaintiff  on  the  platform,  knew  that  he  was  likely  to  be  injured, 
and  all  in  lime  to  have  saved  him  by  the  exercise  of  ordinary 
care,  and  thereafter  failed  to  exercise  such  care  and  such  failure 
caused  his  injury. 
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"(3)  The  evidence  in  this  case  is  insufficient  to  sustain  a 
fiiKlmg  that  the  handling  of  the  car  with  a  swinging  door  at  the 
time  and  place  was  such  negligence  as  would  entitle  plaintiff  to 
recover  on  account  thereof,  and  you  will  so  find." 

Thereupon  the  court  among  other  instructions  gave  the  follow- 
ing: 

"(1)  If  the  cotton  platform  attached  to  the  Union  ware- 
house was  erected  and  maintained  to  load  cotton  into  defendant's 
cars  for  shipment,  then  defendant  was  botuid  by  law  to  exercise 
ordinary  care  not  to  injure  any  one  who  might  reasonably  be  ex- 
pected to  be  on  the  platform  in  connection  with  the  business  of 
loading  cotton  into  the  cars.  And  if  such  a  platform  is  a  place 
that  may  naturally  and  reasonably  be  expected  to  attract  children 
of  plaintifTs  age  and  development  to  be  upon  it  for  play,  or  for 
watching  the  movement  of  cars,  or  for  any  other  childish  or 
lawful  purpose,  then  defendant  owed  such  children  so  there,  or 
that  might  reasonably  be  expected  to  be  there,  the  duty  of  using 
ordinary  care  in  the  handling  of  its  cars  and  trains  so  as  not  to 
strike  the  platform  and  wound  or  injure  such  children  so 
tipon  it" 

The  jury  returned  a  verdict  in  favor  of  the  plaintiff,  and  from 
the  judgment  entered  thereon  the  defendant  has  prosecuted  this 
app^ 

It  is  urged  by  counsel  for  appellant  that  the  court  erred  in 
giving  the  above  instruction  No.  1,  because  it  is  not  applicable  to 
the  state  of  case  made  by  the  evidence,  and  it  is  not  supported 
l>y  any  testimony  adduced  upon  the  trial  of  the  case.  And  to 
this  extent  we  think  that  tliis  contention  is  well  founded.     The 

•    ■ 

injury  occurred  in  the  month  of  July,  and  there  was  testi- 
mony introduced  tending  to  prove  that  any  cotton  was  being 
loaded  or  unloaded  at  this  warehouse  or  platform  at  that  time 
or  season,  from  which  it  could  be  inferred  that  the  appellant 
OT  its  employees  might  reasonably  have  expected  persons  to  be 
on  the  platform  engaged  in  that  business  or  work.  Nor  do  we 
think  that  the  testimony  was  sufficient  to  show  that  the  doctrine 
involved  in  what  is  known  as  the  "Turntable  Cases"  was  ap- 
plicable to  this  case.  The  principle  involved  in  those  cases  is 
that  where  the  owner  maintains  upon  his  own  premises  an  object 
0^  an  uncommon  character,  which  is  dangerous  in  its  nature,  and 
to  which  he  might  reasonably  expect  that  children  too  young  to 
appreciate  the  danger  would  be  allured  and  attracted,  he  is  liable 
tor  the  consecjuent  injury  to  them  therefrom.  But  in  this  case 
the  platform  was  not  on  appellant's  premises,  and  it  therefore 
*as  not  incumbent  on  it  to  guard  or  protect  children  therefrom, 
^^  if  the  platform  was  enticing  or  attractive  to  them ;  nor  was 
it  of  such  a  nature  or  so  located  that  it  can  be  said  that  appel- 
^^t  might  reasonably  have  expected  that  children  would  be 
^Uured  and  attracted  to  it.     The  testimony  of  the  plaintiff  is 
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that  he  went  to  the  platform,  not  from  curiosity,  but  to  seek  a 
place  of  safety.     But  it  does  not  follow,  because  this  instruction 
was  erroneous,  that  the  giving  of  it  was  prejudicial.     It  is  true 
that  actionable  negligence  is  based  upon  the  failure  to  discharge 
a  duty  to  the  person  injured,  and  that  the  court  by  this  instruc- 
tion predicated  that  duty  upon  a  state  of  facts  not  disclosed  by 
any  testimony  in  the  case.     But  if  the  appellant  under  the  facts 
and  circumstances  of  this  case  owed  to  the  plaintiff  a  duty  which 
it  failed  to  discharge,  and  thereby  he  was  injured,  the  instruc- 
tion would  not  be  prejudicial,  although  the  reason  given  by  the 
court  why  the  appellant  owed  that  duty  to  plaintiff  was  erro- 
neous. Thus  it  is  the  duty  of  a  railroad  company  to  use  ordinary 
care  to  avoid  injuring  persons  who  may  be  near  its  tracks  and 
who  are  rightfully  at  such  places;  and,  if  in  such  case  a  person 
is   injured   by   the  operation  of   its  train,  the  sole   question  is 
whether  or  not  the  railroad  company  was  guilty  of  any  act  of 
negligence  in  the  operation  of  the  train  which  caused  the  injury. 
In  the  case  of  St.  L.,  I.  M.  &  S.  R.  Co.  v,  Neely,  63  Ark.  636, 
40  S.  W.  130,  37  L.  R.  A.  616,  the  railway  company  was  operat- 
ing its  freight  train  along  a  street  in  the  town  of  Warren,  and 
while  the  train  was  passing  Neely  in  the  street,  where  he  had  a 
right  to  be,  a  car  door  fell  from  its  place  in  the  car  and  in- 
jured him.     In  that  case  the  court  said:     "The  railroad  com- 
pany owed  him  the  duty  to  employ  reasonable  care   to  avoid 
injuring  him."     So  in  the  case  of  St.  L.  &  S.  F.  R.  Co.  v.  Carr, 
126  S.  W.  850,  where  a  traveler  at  a  public  crossing  was  injured 
by  a  door  projecting  from  a  moving  train,  it  was  held  that,  he 
being  rightfully  at  such  place,  the  railroad  company  owed  him 
the  duty  to  use  ordinary  care  to  avoid  injuring  him.     Shearman 
&  Redfield  on  Negligence  (3d  Ed.)  477;  33  Cyc.  1146;  Doyle  v. 
Chicago,  St.  Paul,  etc.,  R.  Co.,  77  Iowa,  607,  42  N.  W.  555,  4 
L.  R.  A.  420.     And  so  this  duty  the  violation  of  which  consti- 
tutes actionable  negligence  may  arise  in  various  ways.     It  is  a 
maxim  of  law  that  one  owes  the  duty  to  others  to  so  use  and 
manage  his  own  property  as  not  to  injure  the  property  or  person 
of  another.     That  is  an  obligation  resting  upon  a  corporation 
just  as  it  does  upon  a  natural  person.     St.  Louis,  etc.,  R.  Co.  v. 
Hecht,  38  Ark.  357 ;  St.  Louis,  etc.,  R.  Co.  v.  Lewis.  60  Ark. 
409,  30  S.  W.  765,  1135;  2  Shearman  &  Redfield,  Xeg.  §§  688a- 
701a.     As  is  said  by  Mr.  Cooley  in  his  work  on  Torts  (Cooley 
on  Torts,  p.  630) :     *'For  negligence  in  a  legal  sense  is  no  more 
nor  less  than  this,  the  failure  to  observe  for  the  protection  of  the 
interest  of  another  that  degree  of  care,  precaution,  and  vigilance 
which  the  circumstances  justly  demand,  whereby  such  other  per- 
son suffers  injury."     The  nature  and  extent  of  the  duty  owed 
to  the  person  injured  determines  the  degree  of  the  care  that 
should  be  exercised  for  his  safety,  and  not  the  reason  for  such 
duty.     If  the  appellant  owed  to  the  plaintiff  a  duty  which  it 
failed  to  discharge  and  thereby  he  was  injured,  it  would  still  be 
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iiable  for  such  injury,  although  a  correct  reason  may  not  have 
been  given  why  it  owed  him  such  duty. 

But  it  is  urged  by  counsel  for  appellant  that  plaintiff  was  not 
rightfully  on  the  platform,  and  was  therefore  a  trespasser;  and 
that,  on  this  account,  the  railroad  company  only  owed  to  him  the 
duty  not  to  willfully,  wantonly,  or  recklessly  injure  him  after  the 
apfiMdlant's  employees  discovered  his  perilous  situation,  and  knew 
of  his  danger.    It  has  been  uniformly  held  that  where  \  person  is 
upon  the  right  of  way  or  property  of  a  railroad  company,  at  a  place 
other  than  a  public  crossing,  without  authority,  permission,  or  li- 
cense of  the  company,  he  is  a  trespasser,  and  that  to  such  a  tres- 
passer the  railroad  company  owes  only  the  duty  to  avoid  injuring 
him  after  the  perilous  situation  of  such  person  has  been  discovered. 
2  Shearman  &  Redfield,  Neg.  §  705 ;  2  Cooley  on  Torts,  p.  1268 ;  2 
Thompson  on  Xeg.  2103.     But  in  this  case  the  plaintiff  was  not 
a  trespasser  upon  the  right  of  way  or  property  of  appellant.     The 
platform  upon  which  he  was  standing  was  wholly  off  the  land 
of  the  appellant,  and  was  solely  the  property  of  an  adjoining 
landowner.     It  is  true  that  the  testimony  does  not  show  that  the 
plaintiff  had  the  authority  or  permission  of  the  owner  of  the 
platform  to  be  thereon  and  as  to  such  owner  he  may  have  been 
a  trespasser.     The  controlling  question,  then,  is  whether  the  ap- 
pellant under  these  circumstances  only  owed  the  plaintiff  the 
duty  that  it  owed  to  a  trespasser  upon  its  own  property,  or 
whether  it  owed  to  him  the  duty  to  exercise  the  care  required 
for  the  protection  of  the  owner  of  the  abutting  land  or  of  one 
rightfully  thereon.     Every  abutting  landowner  has  the  right  to 
insist  that  the  railroad  company  shall  be  under  the  duty  and 
obligation  to  use  ordinary  care  in  the  operation  of  its  trains  so 
that  his  person  or  property  may  not  be  injured  thereby.     "This 
toy  is  due  not  only  to  the  abutting  landowner,  but  to  every 
person  along  or  who  may  pass  along,  but  not  on,  the  right  of 
way."    West  Virginia  C.  &  P.  R.  Co.  v.  Fuller,  96  Md.  625,  54 
Atl.  669,  61  L.  R.  A.  574.     A  person  must  exercise  ordinary  care 
in  the  use  of  his  own  premises  and  the  instrumentalities  operated 
thereon  so  as  not  to  injure  the  property  or  person  on  abutting 
premises,  and  for  a  failure  to  use  such  care  he  is  liable  for  a 
consequent  injury  to  such  adjoining  owner.     Defiance  Water  Co. 
V,  Ollinger,  54  Ohio,  532,  44  N.  E.  238,  32  L.  R.  A.  736.    And 
the  same  rule  applies  where  the  person  injured  upon  the  abutting 
premises  is  there  only  by  permission  of  the  owner  or  without 
such  permission.     In  such  case  he  is  not  a  trespasser  upon  the 
premises  of  the  owner  by  whose  negligence  the  injury  is  caused; 
nor  does  it  concern  such  negligent  owner  or  relieve  him  from 
consequent  liability  that  he  is  a  trespasser  upon  the  premises  of 
m  adjoining  owner. 

In  the  case  of  Wilson  v.  American  Bridge  Co.,  74  App.  Div. 
596,  77  N.  Y.  Supp.  820,  the  plaintiff  was  injured  by  >ot  water 
and  steam  discharged  from  a  pipe  on  defendant's  premises.    The 
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defendant  was  a  manufacturing  corporation,  and  its  plant  was 
contiguous  to  the  premises  of  a  railroad  where  plaintiff  was  at 
the  time  the  steam  and  water  were  expelled  on  him.  In  that 
case  the  court  said :  "I  do  not  consider  it  as  very  significant  in 
the  solution  of  this  case  whether  or  not  the  plaintiff  was  a 
trespasser  upon  the  lands  of  the  railroad  company.  The  use 
of  the  pathway  was  extensive,  and  it  was  no  concern  of  the 
defendant  whether  this  use  was  rightful  or  against  the  will  of 
the  owner.  That  question  might  be  cogent  if  the  railroad  com- 
pany were  the  party,  but  it  may  not  be  urged  to  relieve  the  de- 
fendant of  liability." 

In  the  case  of  Wittleder  v.  Illuminating  Co.,  47  App.  Div. 
410,  62  N.  Y.  Supp.  297,  the  plaintiff  was  standing  upon  a 
platform  located  on  the  property  of  a  railroad  company,  and  was 
injured  by  coming  in  contact  with  an  electric  wire  belonging  to 
the  defendant.  In  that  case  the  court  said:  "The  defendant's 
exceptions  raise  a  question  as  to  the  contributory  negligence  of 
the  boy,  in  that  he  was  not  lawfully  on  the  platform,  and  there- 
fore was  a  trespasser.  We  do  not  think  this  is  a  question  which 
can  be  raised  by  the  defendant,  as  not  it,  but  the  railroad  com- 
pany, was  the  owner  of  the  platform.  It  may  be  conceded  that 
the  boy  was  a  trespasser  as  against  the  railroad  company,  and 
that  there  could  have  been  no  recovery  against  it.  *  *  *  For 
all  that  appears,  the  defendant  was  just  as  much  a  trespasser  on 
the  railroad  structure  as  according  to  its  claim  the  boy  was.  At 
any  rate,  the  defendant  is  not  in  a  position  to  defeat  the  action 
on  the  ground  referred  to." 

And  so  in  the  case  at  bar  it  does  not  concern  the  appellant 
whether  the  plaintiff  was  on  the  platform  with  or  without  the 
permission  of  the  owner.  He  was  not  a  trespasser  upon  the 
property  of  appellant.  It  therefore  owed  to  plaintiff  under  the 
facts  and  circumstances  of  this  case  the  duty  to  exercise 
ordinary  care  in  the  operation  of  its  train  to  avoid  in- 
juring him,  and,  if  it  failed  to  discharge  that  duty,  it 
was  guilty  of  negligence  and  liable  for  the  consequent 
injury.  Under  the  facts  and  circumstances  of  this  case,  we  think 
that  it  was  a  question  for  the  jury  to  determine  whether  or  not 
the  appellant  was  negligent  in  the  operation  of  its  train  and  cars 
which  caused  the  injury.  Upon  this  question  of  negligence,  the 
court  in  other  instructions  given  by  it  properly  instructed  the 
jury.  The  court  did  not  err,  therefore,  in  refusing  the  above 
instructions  requested  by  appellant,  nor  did  it  commit  an  error 
prejudicial  to  its  rights  by  giving  the  above  instruction  No.  1 
upon  its  own  motion.  Counsel  for  appellant  concede  that  there 
was  sufficient  testimony  to  sustain  the  amount  of  the  verdict  re- 
turned by  the  jury. 

Upon  an  examination  of  the  whole  case,  we  do  not  find  that 
any  prejudicial  error  was  committed  in  the  trial,  and  the  judg- 
ment is  accordingly  affirmed. 
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an  action  for  personal  injuries,  must  limit  the  recovery   for  special 
damages  to  the  amount  demanded  in  the  petition. 

Damages— Personal  Injuries— "Loss  of  Time"— "Impairment'*— 
"Loss  of  time"  as  an'  element  of  damages  for  a  personal  injury 
means  time  totally  lost  because  of  the  inability  of  the  injured  per- 
son to  follow  any  wage-earning  occupation  and  is  more  that  the  im- 
pairment of  the  power  to  earn  money,  as  "impairment"  implies  that 
he  can  perform  some  services  and  his  ability  to  earn  money,  though 
reduced,  is  not  totally  destroyed. 

Damages — Personal  Injuries — Impairment  of  Power  to  Earn 
Money. — One  sustaining  a  personal  injury  may  recover  for  impair- 
ment of  the  power  to  earn  money,  though  the  impairment  is  only 
temporary. 

Damages — Personal  Injuries — Lost  Time — Impairment  of  Power 
to  Earn  Money. — Where  one  claims  special  damages  for  loss  of 
time  and  also  for  partial  or  permanent  injuries,  the  allowance  for 
the  impairment  of  the  power  to  earn  money,  whether  temporary 
or  permanent,  should  begin  when  the  allowance  for  lost  time  on 
account  of  total  disability  ends,  and  to  prevent  double  damages  the 
court   must   so   direct   the  jury. 

Appeal  from  Circuit  Court,  Scott  County, 

Action  by  Ellen  Ingles  against  the  Blue  Grass  Traction  Com- 
pany. From  a  judgment  for  plaintiff,  defendant  appeals.  R<?- 
versed,  and  a  new  trial  ordered. 

Bradley  &  Bradley  and  Stoll  &  Bush,  for  appellant. 
Ford  &  Ford,  for  appellee. 

Carroll,   J.     The   appellee,   in   her   petition   against   the  ap- 
pellant company  to  recover  damages  for  personal  injuries  allege! 
to   have    been    sustamed    by    the    negligence    of    its    employees, 
charged:     That  she  was  driving  south  in  a  buggy  on  a  road 
partly  occupied  by  the  tracks  of  the  company,  when  one  of  it> 
traction  cars  coming  north  on   its  track   frightened  the  horse, 
causing  him  to  back  the  buggy  onto  the  track  in  front  of  the  af)- 
proaching  car,  that  struck  it,  thereby  causing  her  to  be  thrown 
out  on  the  ground.     That  the  employees  operating  the  car  saw. 
or  by  the  exercise  of  ordinary  care  could  have  seen,  that  her 
horse  was   frightened  and  unmanageable  and  was  backing  the 
vehicle  towards  the  track  when  they  were  at  least  100  feet  from 
her  and  in  ample  time  to  have  stopped  the  car  and  preventer 
a  collision.     But  that  the  employees  in  charge  of  the  car,  and 
who  were  running  the  same  at  a  high  rate  of  speed,  made  no 
attempt  to  stop  or  prevent  the  collision  until  the  car  came  withiw 
a  few  feet  of  the  vehicle,  and  when  it  was  too  late.     She  averre<i 
that  by  reason  of  the  negligence  mentioned  "she  was  serious!)' 
and  permanently  injured  about  the  hip  and  limb,  and  her  saifi 
injuries  are  permanent  and  will  cause  her  to  be  a  cripple  for  liff* 
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and  her  body  was  otherwise  bruised  and  injured,  from  which 
injuries  she  suffered,  and  continues  to  be  sick,  sore,  and  dis- 
abled, and  suffered,  and  still  suffers,  great  pain  and  distress,  to 
her  damage  in  the  sum  of  $1,000.  That  she  has  been  incapacitated 
and  prevented  from  carrying  on  her  usual  occupation,  that  of  a 
washerwoman,  from  which  she  received  $8  per  M^eek,  for  a 
period  of  six  weeks,  to  her  further  damage  in  the  sum  of  $48. 
That  she  has  necessarily  expended  the  sum  of  $25  in  endeavor- 
ing to  be  cured  of  her  said  injuries,  and  will  hereafter  necessarily 
expend  the  sum  of  $25  for  further  necessary  medical  treatment." 
She  prayed  judgment  for  the  sum  of  $1,098.  The  answer  was 
a  traverse  and  plea  of  contributory  negligence,  to  which  a  reply 
was  filed.  The  evidence  in  behalf  of  the  appellee  conduced  to 
show  that  the  coUision  occurred  as  stated  in  her  petition,  while 
the  evidence  for  the  appellant  company  tended  to  show  that  the 
horse  appellee  was  driving  did  not  become  frightened  or  un- 
manageable or  commence  to  back  upon  the  track  until  the  car 
was  within  about  10  feet  of  the  bugg)\  and  although  the  motor- 
man  when  he  discovered  appellee's  peril  used  all  the  means  at 
his  command,  he  could  not  stop  the  car  in  time  to  prevent  the 
collision  that  resulted  in  the  injuries  to  her.  A  trial  resulted  in 
a  verdict  ?.nd  judgment  in  favor  of  appellee  for  $500,  and  a  re- 
versal is  asked  for  reasons  that  will  be  noticed  in  the  course  of 
the  opinion. 

The  court,  in  instruction  No.  1,  told  the  jury  that:  "If  they 
believe  from  the  evidence  that  at  the  time  the  plaintiff,  Ellen 
Ing^les.  was  injured  by  the  defendant's  car,  if  she  was  so  injured, 
that  the  employees  of  the  defendant  who  were  in  charge  of  said 
car  saw,  or  by  the  exercise  of  ordinary  care  could  have  seen, 
there  was  danger  of  said  car  striking  the  plaintiff's  wagon,  un- 
less the  said  car  should  be  stopped,  and  that  after  they  saw,  or 
could  have  seen  by  the  exercise  of  ordinary  care,  such  danger, 
they  could  have  stopped  said  car  in  time  to  have  prevented  such 
collision,  but  failed  to  do  so,  and  because  of  such  failure  on  the 
part  of  said  employees  the  plaintiff  sustained  the  said  injuries, 
and  that  at  said  time  and  place  the  plaintiff  herself  was  exercis- 
ing ordinarv  care  for  her  own  safety,  the  jury  ought  to  find  for 
the  plaintiff." 

In  instruction  No.  3  they  were  told  that :  "They  should  award 
her  such  a  sum  as  she  has  necessarily  expended  for  medical  treat- 
fnent  in  endeavoring  to  be  cured  of  such  injuries  as  and  she  will 
hereafter  necessarily  expend  for  that  purpose,  if  any,  and  in  ad- 
'iition  thereto  such  a  sum  as  will  fairly  compensate  the  plaintiff 
^OT  any  suffering  mental  or  physical  which  she  has  endured  and 
which  it  is  reasonably  certain  from  the  evidence  that  she  will 
endure  as  a  direct  and  proximate  result  of  her  injury,  if  any, 
and  for  any  loss  of  time  occasioned  by  said  injury,  and  for  any 
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reduction  of  her  power  to  earn  money,  not  exceeding  in  all  the 
amount  of  $1,098." 

The  objection  made  to  instruction  No.  1  by  counsel  for  ap- 
pellant is  that  it  imposed  upon  the  company  a  higher  duty  than 
the  law  exacted;  the  argument  being:     That  the  motorman  in 
charge  of  the  car  was  only  obliged  to  exercise  ordinary  care  with 
the  means  at  his  command  to  stop  the  car  after  he  discovered, 
or  in  the  exercise  of  ordinary  care  could  have  discovered,  the 
peril   in   which   appellee  was   placed;   whereas,   the   instruction 
authorized  the  jury  to  find  the  company  guilty  of  negligence  if 
they  believed  that  the  employees,  after  they  saw,  or  in  the  exer- 
cise of  reasonable  care  should  have  seen,  the  danger  she  was  in, 
could  have  stopped  the  car  in  time  to  have  prevented  the  col- 
lision.    That  the  question  whether,  by  the  exercise  of  ordinar>' 
care  with  the  means  at  his  command,  the  motorman  could  have 
stopped  the  car,  was  ignored,  thus  putting  upon  the  motorman 
the  peremptory  duty  of  stopping  the  car  without  reference  to 
the  character  of  care  he  employed  in  an  effort  to  do  so.    This 
criticism  of  the  instruction  is  well  taken,  and  the  failure  to  re- 
duce in  the  instruction  the  duty  of  the  motorman  to  the  exer- 
cise of  ordinary  care  with  the  means  at  his  command  to  stop  the 
car  was  prejudicial  error.     Under  the  instruction  the  jury  had 
the  right  to  find  that  the  motorman  was  guilty  of  negligence  in 
failing  to  stop  the  car,  although  he  may  have  exercised  ordinary 
care  with  all  the  means  at  his  command  to  do  so.     Persons 
operating   street  cars  are  under  a  duty   to  exercise  ordinary  care  to 
prevent  injuring  persons  and  to  exercise  ordinary  care  with  the 
means  at  their  command  to  stop  the  car  when  in  the  exercise 
of  ordinary  care  it  appears  to  be  necessary  to  do  so  to  prevent 
injuring  travelers  on  the  street  or  highway.     But  this  is  the  ex- 
tent of  the  duty  imposed  upon  them  by  law.     It  is  not  n^K- 
gence  to  fail  to  stop  a  car  if  the  motorman  in  the  exercise  of 
ordinary  care  and  with  the  means  at  his  command  cannot  do  so. 
This  identical  question  jvas  before  us  in  Lexington  Railway  Com- 
pany V.  Woodward,  106  S.  W.  853,  32  Ky.  Law  Rep.  653,  artfd 
it  was  there  said  that:     "The  law  only  requires  that  the  motor- 
man  use  ordinary  care  in  the  exercise  of  the  means  at  his  com- 
mand to  avoid  the  danger  after  it  is  discovered  or  by  the  exercise 
of  ordinary  care  could  have  been  discovered  by  him." 

It  is  also  pointed  out  as  error  that  the  court  failed  to  give  atn 
instruction  defining  "ordinary  care;"  but  a  sufficient  answer  to 
this  objection  is  that  no  instruction  upon  this  subject  was  re- 
quested. If  counsel  for  appellant  desired  an  instruction  upon 
this  point,  they  should  have  requested .  one,  and,  failing  to  do  so. 
it  was  not  reversible  error  for  the  court  to  omit  the  instruction. 
If  such  an  instruction  had  been  asked,  we  have  no  doubt  the 
court  would  have  given  it.  L.  &  N.  R.  Co.  v,  Harrod,  115  Ky. 
877,  75  S.  W.  233,  25  Ky.  Law  Rep.  250;  South  Covington  & 
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Ondmiati  Ry.  Co.  v.  Core,  96  S.  W.  562,  29  Ky.  Law  Rep. 
«»;  Nicola  Bros.  v.  Hurst,  88  S.  W.  1081,  28  Ky.  Law  Rep.  87. 

So  much  of  instruction   No.  3  as  refers  to  the  amount  of 
damage  the  jury  might  allow  on  account  of  medical  treatment 
and  for  loss  of  time  is  erroneous.     It  will  be  observed  that  in 
the  petition  appellee  averred  that  "she  has  necessarily  expended 
tbe  sum  of  ^5  in  endeavoring  to  be  cured,  and  will  hereafter 
necessarily  expend  the  sum  of  $25  for  further  necessary  medical 
treatment  thereof."     But  the  instruction  permitted  the  jury  to 
award  her  "such  a  sum  as   she  has  necessarily  expended   for 
medical  treatment  in  endeavoring  to  be  cured  of  such  injuries, 
and  as  she  will  hereafter  necessarily  expend  for  that  purpose,  if 
any."    In  other  words,  although  the  appellee  limited  the  sum  she 
desired  to  recover  on  account  of  medical  expenses  to  $50,  the 
instruction  permitted  the  jury  to  award  her  any  sum  thalt  she 
had  or  would  necessarily  expend  for  that  purpose.     If  the  evi- 
dence had  shown  that  the  appellee  had  expended  less  than  $50 
for  medical  treatment  up  to  the  time  of  the  trial,  and  that  she 
would  not  be  obliged  to  expend  any  further  sum  for  such  pur- 
pose, the   instruction    would   have   been  prejudicial.     But   the 
physician    who  attended    upon    her    testified    that  his    charges 
against  her  up  to  the  time  of  the  trial  v/ould  be  $60  or  $70,  and 
that:    "According  to  the  appearance  of  the  injury  at  the  time 
of  the  triai,  she  needs  to  be  under  the  supervision  of  a  physician 
right  along.     She  needs  to  have  that  place  there  dressed  by  her- 
self or  a  physician.     A  physician  ought  to  see  her  at  least  once 
or  twice  a  week  for  an  indefinite  period  of  time."     It  will  thus 
be  seen  that  the  jury  might  well  have  concluded  that  appellee 
would  be  obliged  to  expend  a  large  sum  of  money  for  medical 
treatment,  and  under  the  instruction  they  had  the  right  to  give 
her  on  this  account  any  amount  they  believed  she  would  be  re- 
quired to  pay  out   for  this  purpose.     How  much  of  the  sum 
awarded  appellee  was  given  to  compensate  her  for  money  that 
had  been  or  might  have  been  expended  by  her  for  medical  serv- 
ices of  course  does  not  appear ;  but  it  is  fair  to  assume  that  the 
jury  took  into  consideration  in  assessing  the  damages  the  state- 
ments of  appellee's  physician  upon  this  point,  and  in  making  up 
the  amount  of  the  recovery  allowed  a  sum  in  excess  of  $50  for 
medical  treatment. 

In  considering  the  error  in  the  instruction  relative  to  the 
amount  of  damages  that  might  be  allowed  for  lost  time,  it  must 
be  kept  in  mind  that  the  petition  averred  that  the  appellee  "had 
been  prevented  from  carrying  on  her  usual  occupation,  that  of 
a  washerwoman,  from  which  she  received  $8  per  week,  for  a 
period  of  six  weeks,  to  her  further  damage  in  the  sum  of  $48." 
This  being  so,  we  think  the  jury  should  have  been  directed  to 
Ihnit  the  recovery  on  account  of  time  lost  by  reason  of  her  in- 
juries to  this  amount.     But  under  the  instruction  the   )UTy  v^ras 
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authorized  to  allow  without  limit  for  loss  of  time,  and  were  not 
confined  to  the  sum  specified  in  the  petition.     In  actions  to  re: 
cover  damages  for  personal  injuries,  it  is  not  essential  to  the 
statement  of  a  good  cause  of  action  that  the  pleading  should 
state  in  detail  the  items  of  damage  the  plaintiff  has  sustained 
by  reason  of  the  injuries  complained  of  or  the  amount  claimed 
on  account  of  each.     The  pleader  may,  if  he  chooses,  describe 
in  a  general  way  the  negligence,  and  the  nature  and  extent  of 
the  injuries,  and  set  out  that  the  plaintiff  has  suffered  mental 
and  physical  pain  and  permanent  injury  thereby  to  his  damage 
in  the  amount  named,  and  under  this  pleading  there  can  be  a 
recovery  in  a  round  sum  as  compensation  for  the  wrong.     Gaines 
V.  Johnson,  133  Ky.  507,  105  S.  W.  381,  32  Ky.  Law  Rep.  58; 
Louisville  Ry.  Co.  v.  Gaugh,  133  Ky.  467,  118  S.  W.  276;  C.  X. 
O.   &  T.  P.   Ry.  Co.  V,   Bennette,  134  Ky.  19,    119  S.    W.   181. 
But  if  the  injured  party  desires  to  recover,  in  addition  to  gen- 
eral damages,  what  are  called  special  damages,  by  way  of  com- 
pensation for  lost  time,  or  expenses  incurred  in  effecting  a  cure, 
then  the  pleading  must  state  the  amount  sought  to  be  recovered 
for  such  special  damages,  and  the  instruction  should  limit  the 
recovery  on  this  account  to  the  amount  mentioned  in  the  plead- 
ing.    L.  &  N.  R.  Co.  V.  Dickey,  104  S.  W.  329,  31  Ky.  Law 
Rep.  894 ;  L.  &  N.  R.  Co.  v.  Roney,  108  S.  W.  343,  32  Ky.  Law 
Rep.    1326.     The  reason   for  the  distinction  in  this  particular 
in  pleading  general  and  special  damages  is  this:     The  amount 
of  the  damage  that  has  been  or  will  be  sustained  on  account  of 
lost  time,  medical  service,  and  the  like,  is  generally  approxi- 
mately  within  the  knowledge  or  information   of   the  plaintiff. 
It  is  capable  of  reasonable  ascertainment  and  can  be  computed 
with  some  degree  of  certainty.     But  the  injury  that  results  from 
mental  and  physical  suffering  or  the  impairment  of  the  power  to 
earn  money  is  so  indefinite,  if  not  obscure,  that  the  plaintiff  can- 
not state,  except  in  a  general  way,  the  damage  he  has  sustained 
on  this  account.     And  so,  as  to  these  elements  of  damage,  for 
which  a   recovery   is  allowed,  an  itemized  or  particular  state- 
ment is  not  required,  the  jury  must  from  the  evidence  arrive 
as  nearly  as  they  can  at  what  is  just  and  right,  and,  however 
unsatisfactory   this  rule   for  measuring  damages  may  be.  it  is 
the  best,  and  indeed  the  only  one,  that  has  been  devised. 

In  reference  to  special  damages,  it  may  further  be  said  that 
it  sometimes  happens  that  when  the  petition  is  filed,  or  when 
the  trial  is  had,  the  plaintiff  does  not  know  the  total  amount  that 
he  will  have  to  expend  in  effecting  a  cure,  as  he  may  yet  be  un- 
der the  care  of  a  physician.  In  this  event,  the  pleading  shoiiM 
state  an  amount  large  enough  to  cover  the  sum  that  will  be  ex- 
pended on  this  score,  and  the  jury — the  evidence  justifying  it 
— should  be  directed  to  award  the  plaintiff  such  a  sum,  not  ex- 
ceeding the  amount  claimed,   as  will   compensate  him   for  the 
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amount  that  he  has  expended  or  may  thereafter  necessarily  ex- 
pend for  this  puqx)se.    And  so  when  a  recovery  of  special  dam- 
ages is  sought  for  time  lost,  if  the  plaintiff  when  his  petition  is 
filed,  or  when  the  trial  is  had,  does  not  know  how  much  time 
he  will  actually  lose  by  reason  of  the  injury,  the  pleading  should 
state  the  damages  on  this  account  in  a  sum  sufficient  to  cover 
the  whole  time  that  will  be  lost,  and  the  jury,  if  the  evidence 
warrants  it.  may  be  instructed  to  allow  adequate  compensation. 
"Lost  time"  as  an  element  of  damage  means  time  that  is  totally 
lost,  due  to  the  fact  that  the  injured  party  cannot  follow  any 
wage-earing  occupation,  as  when  he  is  confined  to  his  bed  by 
ihe  injuries.     It  is  more  than  the  impairment  of  the  power  to 
cam  money,  as  "impairment"  implies  that  the  injured  person 
can  perform  some  service  or  follow  some  wage-earning  occupa- 
tion, and  that  his  ability  to  earn  money,  although  reduced,  is  not 
totally  destroyed.     Of  course  an  injury  not  resulting  in  death 
might  totally  destroy  the  ability  to  earn  money,  but  this  rarely 
happens.     It   follows,  therefore,   that  if   properly  pleaded  and 
supported  by  evidence  there  may  be  a  recovery  for  lost  time 
without  reference  to  whether  the  injury  is  permanent  or  tempo- 
rary.   It  is  usually  a  claim  made  in  addition  to  the  amount  that 
is  asked  for  the  impairment  of  the  power  to  earn  money,  and 
as  a  rule  precedes  the  claim  for  impairment,  because  total  disa- 
bility generally  follows  immediately  upon  the  injury,  while  im- 
pairment of  the  power  to  earn  money  begins  when  the  injured 
person  is  able  in  some  degree  to  follow  a  wage-earning  occu- 
pation.   There  ought  not,  of  course,  to  be  an  allowance  for  lost 
time  and  for  impairment  of  the  power  to  earn  money  during 
the  same  period,  as  this  would  allow  the  injured  party  to  re- 
cover double  damages.    Nor  is  it  necessary  that  the  impairment 
of  the  power  to  earn  money  should  be  permanent  to  enable 
an  injured   person  to  obtain   compensation   for   impairment*  of 
the  power  to  earn  money.     He  is  as  much  entitled  to  recovery 
for  the  temporary  impairment  of  the  power  to  earn  money  as 
he  is  for  the  permanent  impairment  of  the  power  to  earn  money. 
For  instance,  a  person  may  sustain  injuries  that  will  totally  dis- 
able him  from  employment  for  say  six  months,  and  that  will 
partially  disable  him  from  following  an  occupation  for,  say,  six 
months  longer,  and,  if  so,-  he  is  entitled  to  recover  for  the  time 
lost  as  well  as  for  the  impairment  of  the  power  to  earn  money 
from  the  time  he  is  able  to  earn  some  and  until  a  complete  cure 
has  been  effected.     Of  course,  when  the  injury  is  permanent, 
and  there   is  a  permanent   impairment  of  the   power  to   earn 
money,  however  slight  it  may  be,  there  may  also  be  a  recovery 
for  time  lost  by  reason  of  the  injury,  and  in  addition  thereto 
for  permanent  inlpairment  of  the  power  to  earn  money.     But 
vhen  there  is  a  claim  for  special  damages  based  on  time  lost, 
and  also  a  claim  for  partial  or  permanent  injuries,  and  as  a 
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consequence  impairment  of  the  power  ^o  earn  money  for  any 
length  of  time  or  forever,  as  the  case  may  be,  the  allowance  for 
the  impairment  of  the  power  to  earn  money,  whether  it  be  tem- 
porary or  permanent,  should  begin  when  the  allowance  for  lost 
time  on  account  of  total  disability  ends.  This  measure  will 
give  to  the  injured  party  opportunity  to  recover  full  compen- 
sation on  account  of  loss  due  to  inability  to  labor  in  whole  or 
in  part,  and  is  all  he  is  entitled  to  on  this  account,  unless  it  is 
sought  to  recover  exemplary  damages. 

This  rule  as  to  beginning  the  allowance  for  the  impairment 
of  the  power  to  earn  money  at  the  time  that  the  allowance  for 
loss  of  time  ends,  in  order  to  prevent  the  assessment  of  double 
damages,  when  there  is  a  claim  for  lost  time  as  well  as  impair- 
ment, has  been  frequently  recognized  as  correct  by  this  court 
in  different  forms  of  expression,  although  the  matter  may  not 
have  Been  put  in  the  language  here  employed.     This  is  illus- 
trated in  the  opinion  in  the  case  of  L.    &  N.  R.  Co.  v.  Barrick- 
man,  104  S.  W.  273,  31  Ky.  Law  Rep.  883.     There  the  jury 
was  instructed  that  they  might  find  for  the  plaintiff  "the  value 
of  the  time  lost  by  him,  if  any,  by  reason  of  the  injury,  if  any, 
or  which  it  is  reasonably  certain  he  will  hereafter  lose  as  a  direct 
result  of  the  injury,     *     *     *    as  well  as  for  any  permanent 
reduction  of  his  power  to  earn  monev  by  reason  of  said  inju- 
ries, not  exceeding  in  all  the  sum  claimed  in  the  petition."    In 
answering  the  criticism  that  under  this  instruction  the  jury  could 
award  double  damages,  the  court  said:     "Of  course  the  same 
item  of  damage  should  not  be  allowed  twice.     The  meaning  of 
the   instruction  is  that  the  plaintiff  should   have  compensation 
for  his  lost  time  while  sick  "and  for  any  permanent  reduction 
of  his  power  to  earn  money  thereafter.     The  jury  could  not 
have   understood   that,   in   fixing   compensation    for   permanent 
reduction  in  power  to  earn  money,  the  time  plaintiff  lost  while 
laid  up  was  to  be  considered.     This  was  temporary  disability, 
and  might  be  much  greater  than  the  permanent   reduction  of 
his  power  to  earn  money.     The  permanent  reduction  to  earn 
money  refers  to  the  state  of  facts  existing  after  the  temporary 
condition  has  passed  away."     The  instruction  given  in  the  Bar- 
rickman  Case  was  approved  in  L.  &  N.  R.  Co.  v.  Logsdon,  IH 
Ky.  746,  71  S.  W.  905 ;  C.  &  N.  O.  T.  P.  Rv.  Co.  v.  Silvers,  126 
S.  W.  120;  South  Covington  &  Cincinnati  Ry.  Co.  v.  Core,  96 
S.  W.  562.  29  Ky.  Law  Rep.  836;  City  of  Georgetown  z/.  Groff. 
136  Ky.  663,   124  S.  W.  888;  Cumberland  Telephone  &  Tele- 
graph Co.  V.  Overfield,  127  Ky.  548,  106  S.  W.  242,  and  many 
others. 

And  so  if  the  petition  charges  in  appropriate  language  that 
the  injury  is  permanent,  and  that  there  is  a  permanent  impair- 
ment of  the  power  to  earn  money,  and  in  addition  seeks  to  re- 
cover damages  for  lost  time  and  the  sum  expended  in  effect- 
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ing  a  cure,  and  the  evidence  shows  that  the  expenditure  for 
meiica]  purposes  and  the  claim  on  account  of  lost  time  ended 
before  the  trial,  the  jury  should  be  instructed  to  allow  the  plain- 
tiff such  a  sum  as  they  may  believe  from  the  evidence  will 
fairly  compensate  him  for  the  value  of  the  time  lost,  if  any,  by 
reason  of  the  injury,  for  the  amount  expended,  if  any,  in  ef- 
fecting^ a  cure,  for  physical  and  mental  suffering,  if  any,  en- 
dured by  him  or  that  it  is  reasonably  certain  he  may  endure 
as  a  direct  result  of  the  injury,  as  well  as  for  any  permanent 
reduction  of  his  power  to  earn  money,  not  exceeding  in  all  the 
amount  claimed  in  the  petition.  But,  if  requested,  the  court 
should  add  that  the  allowance,  if  any,  for  impairment  of  power 
to  earn  money,  should  begin  when  the  allowance,  if  any,  for 
time  lost  ended.  If  the  injury  is  permanent,  and  the  plain- 
tif!  at  the  time  of  the  trial  is  totally  disabled  from  performing 
any  labor  or  service,  but  will  ultimately  fully  recover  except 
^  to  the  permanent  injury,  the  instruction,  if  the  pleadings 
and  evidence  authorize  it,  should  permit  the  jury  to  allow  such 
a  sum  as  the  plaintiff  has  expended  and  will  necessarily  expend 
in  the  future  in  effecting  a  cure,  and  the  value  of  the  time  lost, 
up  to  the  trial,  as  well  as  the  time  that  will  be  necessarily  lost 
thereafter,  and  in  addition  thereto  compensation  for  mental 
and  physical  suffering,  and  permanent  impairment  of  the  power 
to  earn  money:  the  allowance  for  impairment  to  begin  when 
the  allowance  for  lost  time,  if  any  is  made,  ends.  If  it  is  shown 
xhat  the  injuries  complained  of  resulted  in  loss  of  time  and  in 
the  temporary  impairment  of  the  power  to  earn  money,  and  that 
the  plaintiff  in  the  near  future  will  be  fully  restored,  he  is  en- 
titled, if  the  pleadings  and  evidence  warrant  it,  to  compensa- 
tion for  mental  and  physical  suffering,  expense  incurred  for 
"'wlical  purposes,  time  lost,  and  in  addition  thereto  compensa- 
tion for  the  temporary  impairment  of  the  power  to  earn  money 
until  a  cure  has  been  completely  effected ;  the  allowance  for  im- 
painnent  to  begin  when  the  allowance  for  lost  'time  ends. 

Wherefore   the    judgment  is  reversed,  with   directions   for  a 
WW  trial -in  conformity  with  this  opinion. 
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McGiLVRA  V.  Seattle  Electric  Co. 
(Supreme    Court   of    Washington,    Dec.    3,    1910.) 

[Ill  Pac.  Rep.  896.] 

Street   Railroads — Franchises — Rights  Acquired — Motive   Power.— 

A  street  railway  franchise,  which  provides  that  the  grantee  may 
propel  its  cars  by  electricity  or  cable  or  partly  by  each,  and  that 
the  grantee  may  make  reasonable  rules  for  the  operation  of  the  rail- 
way lines  provided  for,  etc.,  authorizes  the  grantee  to  electrify  cable 
routes. 

Street  Railroads  —  Franchises — Ordinances — Construction — Rights 
Granted. — In  the  absence  of  some  controlling  rule  of  law  the  court, 
in  construing  a  street  lailway  franchise  granted  by  a  city,  will  fol- 
low the  contemporaneous  construction  placed  on  the  franchise  by 
the  legislative  body  of  the  city. 

Street  Railroads — Municipal  Franchises — Manner  of  Exercising— 
Judicial  Control. — Where  a  street  railway  company  operated  lines 
under  a  franchise  granting  it  the  right  to  make  rules  for  the  opera- 
tion thereof,  and  vesting  in  the  board  of  public  works  of  the  city 
the  power  to  pass  on  the  expediency  of  plans  proposed  by  the  com- 
pany, the  court  will  not,  in  the  absence  of  a  showing  of  abuse  of 
discretion,  interfere  with  the  judgment  of  municipal  authorities  ap- 
proving a  plan  of  operation  adopted  by  the  company,  and  mere  in- 
convenience to  some  patrons  will  not  warrant  the  court  in  usurping 
the  rights  of  the  municipal  authorities  to  pass  on  such  plans. 

Street  Railroads — Municipal  Franchises — Manner  of  Exercising— 
Judicial  Control. — A  company  operating  a  street  railway  system  un- 
d/er  a  franchise  requiring  it  to  issue  transfers,  and  authorizing  it  to 
make  reasonable  rules  for  the  operation  of  the  system,  may  change 
transfer  points  subject  to  the  approval  of  the  city  authorities,  though 
such  changes  may  cause  some  inconvenience. 

Street  Railroads — Mimicipal  Franchises — Manner  of  Exercising— 
Judicial  Control. — A  city  may,  under  a  franchise  granted  to  a  street 
railway  company,  require  a  service  adequate  to  the  demands  of  the 
patrons;  but  courts  will  not  presume  that  the  municipal  officers  will 
not   discharge   such   duty. 

Street  Railroads^-Franchises — Construction. — A  street  railway 
franchise,  providing  that,  in  case  any  existing  railway  is  acquired  and 
used  as  a  part  of  the  system  authorized  by  the  franchise,  the  opera- 
tion of  so  much  thereof  as  is  embraced  in  any  of  the  routes  described 
shall  be  continued  with  only  so  much  interruption  as  is  actually 
necessary  to  make  the  same  conform  with  the  franchise,  refers  only 
to  lines  not  then  a  part  of  the  established  system,  but  which  might 
subsequently  be  acquired. 

Street  Railroads— Franchises— Construction.— The  issuance  of 
transfers  by  a  street  railway  company  from  one  of  its  lines  to  an- 
other is   wholly  within   the   control   of  the   municipality,   where  the 
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franchise  stipulates  that  the  company  shall  give  transfers,  and  the 
court  will  not  make  an  order  on  the  subject  in  anticipation  of  a 
breach  of  contract   by   the   company. 

Street  Railroads — Franchises — Rules — ^Judicial  Control. — Where 
the  board  of  public  works  of  a  city,  authorized  to  approve  plans 
adopted  by  a  street  railway  company  for  the  operation  of  its  system 
under  its  franchise,  determined  a  fact  on  conflicting  evidence,  the 
court  will  not   disturb  the  judgment  of  the  board. 

Department  2.  Appeal  from  Superior  Court,  King  County; 
Mitchell  Gilliam,  Judge. 

Action  by  Oliver  C.  McGilvra  against  the  Seattle  Electric 
Cwnpany.  From  a  judgment  for  plaintiflF,  defendant  appeals. 
Reversed,  with  instructions. 

James  B.  Howe  and  R.  G,  Sharpe,  for  appellant. 

James  Kiefer  and  Hughes,  McMicken,  Dovell  &  Ramsey, 
for  appellee. 

Chadwick,  J.     Defendant  is  the  owner  of  the  street  railway 
lines  in  the  city  of  Seattle.     Since  1890  a  line  of  street  railway 
has  been  maintained  on  Madison  street,  from  Western  avenue 
to  Laurelshade  near  Lake  Washington.     This  line  is  about^  3j/^ 
miles  long,  and  runs  from  the  downtown  district  to  or  near  Lake 
Washington.      Madison  street    is    one  of    the    main    street    car 
thoroughfares  in  the  city.     This  line,  under  more  recent  con- 
tracts with  the  city,  has  passed  under  the  control  of  the  defend- 
ant in  this  case.     It  is  divided  into  two  parts ;  route  10  covering 
that  portion  of  Madison  street  from  100  feet  west  of  the  west 
line  of  Western  avenue  to  Twenty- First  avenue,  and  route  11 
covering   that    portion   of    Madison    street    from   Twenty-First 
avenue  to  Laurelshade.     Each  route  is  operated  by  a  separate 
cable,  although  the  cars  are  run  through  from  one  terminus  to 
the  other,  excepting  that  at  certain  times  of  the  day,  when  traffic 
is  heavy,  extra  cars  are  run  from  Western  avenue  to  Twenty- 
First  avenue.     Defendant  is  desirous  of  electrifying  a  part  of 
its  Madison  street  line,  and  to  that  end  has  received  permission 
from  the  board  of  public  works  to  put  on  electric  cars   from 
Broadway  to  Laurelshade;  the  plan  being  to  run  electric  cars 
to  Broadway,  thence  on  Broadway  to  Tenth,  where  a  transfer 
may  be  made  to  the  James  street  cable,  or  the  passenger  may 
transfer  at  Broadway  to  the  Madison  street  cable,  making  the 
through  trip  as  before,  with  the  added  inconvenience  of  trans- 
ferring from  one  car  to  another.     The  defendant  further  plans 
to  divert  a  number  of  its  cars  at  Fourteenth  avenue;  thence 
north  to  Pike;  thence  down  Pike  to  First  avenue.     Under  the 
proposed  plan,  the  patrons  on  Madison  street  beyond  Broadway 
might  reach  the  city  by  any  one  of  the  three  routes.     Plaintiff 
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brought  this  action,  asking  for  an  injunction  against  defendant. 
He  sets  up  the  ownership  of  property  on  Madison  street  beyond 
Fourteenth  avenue;  that  the  new  plan  will  put  an  unwarranted 
inconvenience  upon  the  people  and  unreasonably  delay  traffic; 
that  a  present  schedule  of  23  minutes  from  terminus  to  terminus 
is  now  maintained,  whereas  under  the  proposed  plan  the  elec- 
tric cars,  switched  at  Fourteenth  by  way  of  Pike,  will  take  about 
50  or  55  minutes  to  go  from  terminus  to  terminus.  He  fur- 
ther alleges  the  impracticability  of  the  scheme,  in  that  the 
grades  from  Twenty-Second  avenue  to  Twenty-Ninth  avenue 
are  so  heavy  that  a  sufficient  number  of  electric  cars  to  sustain 
the  traffic  cannot  be  run  over  that  part  of  the  route  without 
great  danger  and  hazard  to  human  life.  He  also  claims  con- 
sequential damages  to  his  property!  From  a  decree  granting 
a  temporary  injunction,  defendant  has  appealed. 

The    franchise   under  which  appellant  is  operating  provides 
that  the  grantees  and  their  successors  and  assigns  may  propel 
their  cars  either  by  electricity  or  cable  traction,  or  partly  by 
each.    Other  provisions  of  the  franchise  pertinent  to  our  inquiry 
are  as  follows :  "The  grantees,  their  successors  and  assigns,  may 
establish  and  take  a  passenger  toll  or  fare  which  shall  not  ex- 
ceed the  sum  of  five  cents  for  a  single  continuous  ride  one  way 
over  any  line  or  lines  owned  or  controlled  by  the  grantees,  their 
successors  or  assigns,  between  points  situated  within  the  city 
limits  or  points  on  either  of  the  extensions  mentioned  in  sec- 
tion   13   hereof    (when   constructed   or  acquired),    although    a 
transfer  or  transfers  shall  be  necessary,  but  no  such  transfer 
shall  be  good  except  upon  the  first  connecting  car  at  the  point 
of  transfer.     *     *     *     The  grantees,  their  successors  and  as- 
signs, shall  have  the  right  at  any  and  all  times  to  make  reasona- 
ble rules  and  regulations  for  the  management  and  operation  of 
the  railway  lines  herein  provided  for;  provided,  that  such  rules 
or  regulations  shall  not  conflict  with  the  laws  of  the  state  of 
Washington  and  the  charter  and  ordinances  of  the  city  of  Seat- 
tle.    *     ♦     *     That  the  said  grantees,  their  successors  or  as- 
signs, shall  have  the  right  to  make  such  reasonable  rules  and 
regulations  as  to  the  government  and  operation  of  said  road  and 
the  management  and  operation  of  their  property  as  are  not  in 
conflict  with  the  laws  of  the  state  of  Washington  or  the  char- 
ter and  ordinances  of  the  city  of  Seattle.     *     *     *     The  gran- 
tees, their  successors  and  assigns,  shall  keep  on  sale  for  $1  eacfc 
at  their  main  office  and  power  stations  within  the  city,  commu- 
tation tickets  entitling  the  purchaser  to  twenty-five  rides.    Suck 
tickets  shall  not  be  transferable  or  entitle  the  owner  to  a  trans- 
fer and  the  company  may  make  such  reasonable  regulations  i» 
regard  to  the  issue  and  use  of  the  same  to  enforce  these  pro- 
visions.    *     *     *     In  case  any  existing  railway  is  acquired  and 
used  as  a  part  of  the  system  hereby  authorized,  the  operatioi 
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of  so  much  thereof  as  is  embraced  in  any  of  the  routes  herein- 
before  described  shall  be  continued  with  only  so  much  inter< 
niption  as  is  actually  necessary  to  make  the  same  conform  with 
the  provisions  of  this  ordinance/' 

We  think  that,  under  the  terms  of  the  franchise,  there  could 
be  no  question  of  the  right  of  the  appellant  to  electrify  either 
roate  10  or  route  11,  and  compel  a  transfer  of  passengers  at 
Twenty-First  avenue,  that  being  the  point  where  the  two  routes 
come  together,  and  the  cars  pass  from  one  cable  to  the  other ; 
unless  it  be,  as  contended,  that  only  one  kind  of  motive  power 
can  be  used  upon  the  Madison  street  line.    While  the  terms  of 
the  grant  are  probably  sufficiently  broad  to  permit  the  company 
to  use  either  a  cable  or  electricity  or  both  upon  a  single  route, 
our  attention  is  directed  to  the  fact  that  the  city  has,  since  the 
grant  in  question,  granted  many   franchises   for   single   routes 
each  of  which  contains  a  like  provision,  so  that,  if  the  terms  of 
the  contract  were  doubtful,  it  would  be  the  duty  of  the  court, 
in  the  absence  of  some  controlling  rule  of  law,  to  follow  the 
rule  of  cotemporaneous   construction   by   the   legislative   body. 
The  case  is  therefore  reduced  to  the  proposition  that,  having  a 
right  to  compel  a  transfer  at  Twenty-First  avenue,  can  the  com- 
pany compel  a  transfer  at  Broadway  and  make  its  electric  con- 
necting line  continuous  from  that  point  to  Laurelshade,  passing 
as  it  will  over  the  connecting  points  of  routes  10  and  11.    The 
power  to  pass  upon  the  expediency  of  the  proposed  plan   is 
vested  by  law  in  the  board  of  public  works.     It  has  granted  the 
necessary  permission,  and  the  council  has  refused  to  interfere 
with  its  discretion.     Manifestly  the  courts  cannot,  in  the  absence 
of  a  showing  of  positive  abuse  of  its  discretion,  interfere  to 
thwart  the  deliberate  judgment  of  the  local  authorities.     The 
parties  to  the  contract  have  agreed  not  only  upon  its  terms,  but 
also  upon  its  construction;  and  it  is  too  well  settled  to  require 
any  citation  of  authority  that  mere  inconvenience  will  not  war- 
rant a  court  in  usurping  the  rights  of  a  municipal  corporation 
to  pass  upon  all  questions  of  expediency  and  propriety  within 
the  limits  of  its  jurisdiction.    A  change  in  motive  power,  under 
a  franchise  giving  an  option  between  steam  and  horse  power, 
was  passed  upon  by  the  Supreme  Court  of   Illinois.     It  said: 
"The  power  given  by  the  charter  was  to  operate  a  road  to  be 
constructed  with   'horse  power  or  locomotive  cars.'     We  read 
this  as  giving  an  option  to  the  company  to  use  cither  animal 
power  or  steam  power,  or  both,  upon  their  road,  or  any  part  of 
it;  tbdt  this   was   a  continuing   cation,  which   might   be   exer- 
cised from  time  to  time ;  that  after  the  use,  for  a  time,  of  either 
kind  of  power,  the  other  kind  might  be  substituted,  as  the  com- 
Ittny  saw  fit"    McCartney  v.  C.  &  E.  R.  R,  Co.,  112  111.  611. 

But  counsel  insists  that  the  patron  has  a  right  of  continuotjft 
passage  that  cannot  be  taken  away.    That  snA  clianges  as  ^^ic 
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contemplated  may  cause  some  inconvenience  may  be  admitted; 
but  the  right  to  make  them  when  approved  by  the  city  has  not 
been  questioned^  in  the  few  cases  we  have  been  directed  to  or 
have  been  able  to  find.     The  right  of  continuous  passage  with- 
out transfer  was  asserted  in  People  ex  rel.  Linton  zk  Brooklyn 
Heights  R.  Co.,  69  App.  Div.  549,  75  N.  Y.  Supp.  202.    The 
court  refused  to  compel  the  maintenance  of  a  through  service, 
although   unhampered  as   we   are  in  this  case   by    the   express 
sanction  of  the  controlling  legislative  body.     The  latest  expres- 
sion of  the  courts  is  to  be  found  in  Heidegger  v.  Metropolitan 
St.  Ry.  Co.  (Mo.  App.)   126  S.  W.  990:     "The  grounds  upon 
which  petitioners  seek  the  aid  of  an  injunction  are  alleged  as 
follows:     Tlaintiffs  further  state  that  they  and  each  oi  them 
and  other  persons,  as  aforesaid,  using  said  Vine  street  car  line, 
have  frequent  and  divers  occasions  to  use  the  same  as  a  continu- 
ous operated  line  of  street  railroad,  and  the  fact  that  the  same 
is  and  has  been  a  continuous  line  of  street  railroad  is  of  great 
advantage  and  benefit  to  their  said  properties,  and  of  material 
financial  value  thereto,  and  that  the  cessation  of  the  operation 
of  said  street  car  line  as  a  continuous  line  upon  which  cars  are 
operated  from  and  between  present  termini  will  cause  great  and 
irreparable  injury  to  the  plaintiflFs,  and  greatly  depreciate  the 
value  and  injure  their  said  properties  and  render  the  same  of 
materially  less  value  and  worth  than  the  same  now  are.     Plain- 
tiffs further  state  that  the  said  defendant  intends  and  threatens, 
as  aforesaid,  to  cease  the  operation  of  its  cars  on  said  Vine 
street  line  of  railroad  as  a  continuous  and  through  operated  car 
line,  and  that  the  said  act  of  the  defendant,  so  threatened  and 
intended  to  be  carried  out,  will  be  in  violation  of,  and  contrary 
to,  its  said  franchises  and  rights,  in  that  it  will  be  a  diversion  of 
said  continuous  car  line  into  two  lines  of  street  railroad,  instead 
of  one  continuous  line  as  the  same  now  is;  that  is  to  say,  said 
street  railroad  will  be  one  line  from  the  north,  having  a  terminus 
at  Thirty-First  street  and  Woodland  avenue,  and  another  line 
from  the  south,  having  a  terminus  at  or  about   Forty-Fourth 
street  and  running  by  way  of  Woodland  avenue  to  Thirty-First 
street,  and  thence  west  on  Thirty-First  to  Holmes  street,  and 
thence  north  into  the  downtown  district  of  the  city,  and  plain- 
tiffs allege  and  state  that  the  said  operation  of  the  same  as  one 
continuous  and   uninterrupted  line   for  the  continuous  passage 
and  operation  of  cars  without  necessity  of  change  from  car  to 
car  by  the  passengers.'     *     *     *  ■  u^der  the  franchise  the  com- 
pany is  bound  to  render  efficient  service,  and,  if  they  fail  to  do 
so,  the  city  can  compel  it  to  properly  comply  with  its  duty  in  that 
respect.     But  whether  the  service  on  the  line  will  depreciate  in 
efficiency   is    purely    problematical,      *     *     *     and  we  do  not 
think  that  the  proposed  rerouting  would  have  the  effect  of  break- 
ing the  continuity  of  the  Vine  street  line.     It  is  true  that  there 
would  have  to  be  a  change  of  cars  at  Thirty- First  street,  but  the 


Vol  38  R  R  R — ^Voi.  61  Am  &  Eng  R  Cas  N  S        219 

McGilvra  v.   Seattle  Electric  Co 

line  would  be  continuous  with  the  payment  of  a  single  fare.  The 
mere  fact  of  a  change  of  cars  would  not  prevent  the  line  from 
being  a  continuous  one.  It  would  operate  at  most  to  an  incon- 
venience which  residents  of  the  city  are  likely  to  encounter  in 
traveling  from  one  part  of  the  city  to  another."  To  the  effect 
that  a  railway  company  can,  unless  prevented  by  contract,  make 
schedules,  create  rules,  and  prescribe  transfer  points,  see  Dryden 
V.  St.  Louis  Transit  Co.,  120  Mo.  App.  424,  96  S.  W.  1044;  Cen- 
tral  Ry.  Co.  v.  Ashley,  159  Ala.  145,  48  South.  984;  Kelly  v. 
New  York  City  R.  Co.,  192  N.  Y.  97,  84  N.  E.  569;  Norton  v. 
Union  Ry.  Co.,  58  Misc.  Rep.  188,  109  N.  Y.  Supp.  73;  Baron  v. 
New  York  City  Ry.  Co.,  120  App.  Div.  134,  105  N.  Y.  Supp. 
25S:  Hampe  v.  Railway  Company,  165  Pa.  468,  30  Atl.  931. 

In  Atchison,  T.  &  S.  F.  R.  Co.  v.  Cameron.  66  Fed.  709,  14 
C.  C.  A.  358,  the  court  said :  "The  law  seems  to  be  well  settled 
that,  when  a  railroad  company  sells  a  ticket  from  one  point  to 
another  on  its  own  line,  it  simply  engages  to  carry  the  passenger 
to  his  destination  in  the  customary  way,  according  to  such  rea- 
sonable rules  and  regulations  as  it  has  adopted  for  the  running 
of  its  trains.  *  *  *  Railroad  companies  are  bound,  of 
course,  to  make  reasonable  running  arrangements  for  the  ac- 
commodation of  the  traveling  public,  but  that  does  not  mean 
that  all  passenger  trains  must  stop  at  all  stations,  or  that  trains 
must  be  so  scheduled  and  run  as  to  enable  each  passenger  to 
make  a  continuous  trip.  *  *  *  We  think,  therefore,  that 
the  sale  of  the  ticket  from  Gainesville  to  Moore  did  not  in  it- 
self obligate  the  defendant  company  to  stop  the  through  express 
at  the  latter  station,  and  that  the  sale  of  the  ticket  was  not  in 
itself  an  assurance  that  the  plaintiff  would  be  carried  through 
to  her  destination  on  that  train  without  change  of  cars."  In 
most  of  these  cases  such  regulations  were  made  without  express 
sanction,  and  sustained  by  reference  to  the  general 
right  of  public  carriers  to  make  reasonable  rules  and 
regulations  for  the  conduct  of  their  business.  But  here  we  have 
not  only  a  right  vested  in  the  company  by  its  franchise  to  make 
all  rules  and  regulations  for  its  government  and  operation  that 
are  not  in  conflict  with  the  laws  of  the  state  or  the  ordinances 
of  the  city,  but  the  regulation  has  been  actually  indorsed  by  the 
city  itself.  As  against  this  arrav  of  authority,  we  are  cited  to 
the  case  of  Union  Pacific  R.  Co.  v.  Hall,  91  U.  S.  343,  23  L.  Ed. 
•^28.  In  that  case  the  real  controversy  was  as  to  whether  Coun- 
cil Bluffs,  Iowa,  or  Omaha,  Neb.,  was  the  terminus  of  the  road. 
The  court  held,  construing  the  federal  grant,  that  the  company 
was  required,  so  far  as  the  public  and  the  government  are  con- 
cemed,  to  operate  its  route  as  one  connected  continuous  line. 
It  therefore  compelled  the  company  to  haul  its  trains  without 
transfer  of  passengers  or  freight  across  the  Mississippi  river. 
The  case  is  not  in  point,  for  in  that  case  the  company  was  acting 
in  violation  of  its  contract  with  the  government.     In  this  case. 
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appellant  is  acting  in  strict  accord  with  the  permission  of  the 
city  government. 

It  is  further  insisted  that  it  has  been  shown  that  the  service 
will  be  inefficient  by  reason  of  a  number  of  the  electric  cars  be- 
ing diverted  by  way  of  Pike  street.  It  is  within  the  power  of 
the  city  under  the  franchise  to  require  a  service  adequate  to 
meet  the  demands  of  the  patrons,  and  courts  will  not  presume 
that  the  public  officers  to  whom  that  function  is  intrusted  will 
neglect  to  discharge  a  duty  when  it  is  especially  enjoined. 

Respondent  also  insists  that,  under  the  following  clause  in 
the  franchise:  "In  case  any  existing  railway  is  acquired  and 
used  as  a  part  of  the  system  hereby  authorized,  the  operation  of 
so  much  thereof  as  is  embraced  in  any  of  the  routes  hereinbe- 
fore described  shall  be  continued  with  only  so  much  interrup- 
tion as  is  actually  necessary  to  make  the  same  conform  with 
the  provisions  of  this  ordinance" — appellant  is  inhibited  from 
running  cars  from  Madison  street  to  the  Fourteenth  avenue  line. 
We  thmk  the  clause  quoted  clearly  refers  to  the  lines  not  then 
a  part  of  the  established  system  and  which  might  thereafter  be 
acquired. 

Finally,  respondent  raises  the  point  that  transfers  could  not 
be  compelled  under  the  new  order,  especially  upon  commuta- 
tion tickets.  The  company  is  bound  under  the  terms  of  its  fran- 
chise to  issue  transfers.  The  issuance  of  transfers  from  one 
line  to  another  is  a  matter  wholly  within  the  control  of  the  city, 
and  we  cannot  make  an  order  in  anticipation  of  breach  of  the 
contract  by  the  company.  It  will  be  time  enough  when  a  case 
arises  calling  for  action  on  our  part. 

A  number  of  affidavits  were  submitted  to  the  trial  court  tend- 
ing to  show  that,  because  of  the  heavy  grades,  it  will  be  im- 
practicable, if  not  impossible,  to  operate  an  electric  line  from 
Twenty-Second  avenue  to  Twenty-Ninth  avenue,  being  a  part 
of  the  proposed  electric  line.  These  affidavits  were  met  by 
counter  affidavits  on  the  part  of  the  appellant.  This  question  was 
no  doubt  considered  and  decided  by  the  board  of  public  works 
of  the  city  of  Seattle,  whose  peculiar  function  it  is  to  determine 
all  engineering  problems;  and  although  the  showing  made  by 
the  respondent  might,  in  the  absence  of  a  counter  showing,  be 
•ufficient  to  warrant  the  interposition  of  a  court  of  equity,  wf 
think  the  court  would  be  unwarranted,  upon  conflicting  evi- 
dence, in  setting  up  its  judgment  as  against  that  of  the  board, 
for  it  is  vested  with  a  quasi  judicial  authority. 

For  the  reason  that  the  contracting  parties  have  agreed  that 
the  change  may  be  made,  and  as  it  seems  to  be  within  the  con- 
tract privileges  of  the  parties,  and  under  the  authorities  citcji 
is  not  in  law  unreasonable,  the  judgment  of  the  lower  court  is 
reversed,  with  instructions  to  dissolve  the  temporary  injunction. 

RuDKiN,  C.  J.,  and  Ciow^  Duvbah,  and  Mouis,  JJ.,  concur^ 
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(Supreme  Court  of  Rhode  Island,  Nov.  11,  1910.) 

[77    Atl.   Rep.   1088.] 

Street  Railroads — ^Injuries  to  Pedestrians — Contributory  NegU- 
fence— Children.* — Plaintiff,  a  lad  15  years  of  age,  after  alighting 
from  one  of  defendant's  street  cars,  went  around  the  rear  end  of  the 
car  and  over  another  parallel  track  used  for  cars  going  in  the  op- 
posite direction.  Plaintiff  was  immediately  struck  by  a  car  pro- 
ceeding about  15  miles  an  hour,  but  which  stopped  within  15  feet, 
or  half  its  length,  after  plaintiff  was  struck.  When  plaintiff  alighted 
from  his  car,  the  front  ends  of  the  two  cars  were  about  passing 
each  other.  There  was  no  evidence  that  plaintiff  stopped,  looked, 
or  listened  before  going  on  the  opposite  track.  Held  that,  though 
plaintiff  was  a  minor,  he  was  guilty  of  contributory  negligence  as 
a  matter  of  law. 

Exceptions  from  Superior  Court,  Providence  and  Bristol 
Counties;  Darius  Baker,  Judge. 

Action  by  Joseph  C.  Gettler,  by  his  next  friend,  against  the 
Rhode  Island  Company.  A  verdict  was  directed  for  defendant, 
and  plaintiff  brings  exceptions.     Overruled. 

Waterman,  Curran  &  Hunt,  for  plaintiff. 

Joseph  C.  Sweeney  and  Alonzo  K.   Williams,  for  defendant. 

Dubois,  C.  J.  On  the  26th  day  of  March,  1908,  the  plaintiff, 
a  boy  then  lacking  one  month  of  being  15  years  of  age,  who  was 
a  pupil  at  La  Salle  Academy,  near  the  junction  of  Fountain 
street  and  Broadway,  in  the  city  of  Providence,  left  his  home  at 
81  Arnold  avenue,  Edgewood,  for  the  purpose  of  attending  said 
school,  and  became  a  passenger  in  one  of  the  defendant's  Broad 
Street  cars.  On  arrivfng  at  the  corner  of  Broad  and  Byron 
streets,  at  about  half  past  8  o'clock  in  the  morning,  the  plain- 
tiff alighted  from  the  car  at  a  time  when  it  was  either  stopped 
or  moving  slowly,  and  forthwith  proceeded  around  the  rear  end 
of  the  car,  across  the  track  just  vacated  by  it,  upon  and  over, 
not  only  the  intervening  space  between  that  track  and  another 
parallel  thereto— the  defendant  having  double  tracks  for  its 
cars  upon  that  portion  of  Broad  street — but  also  upon  the  other 
track,  where  he  was  immediately  struck  by  another  of  the  de- 
fendant's cars  and  pushed  or  rolled  for  a  distance  of  about  15 
. ^ 

*Sce  foot-note  of  Yevsack  v.  Lackawanna,  etc.,  R.  Co.  (Pa.),  30 
^  R.  R.  332,  53  Am.  &  Eng.  R.  Cas.,   N.   S.,  332. 

For  the  authorities  in  this  series  on  the  question  whether  a  per- 
«>n  most  stop  to  look  and  listen  for  cars  before  attempting  to 
CToss  street  railway  tracks,  see  Sontum  v.  Mahoning,  etc.,  Co.  (Pa.)* 
^5  R.  R.  R.  574,  58  Am.  &  Eng.  R.  Cas.,  N.  S.,  574. 
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feet.  At  the  trial  before  a  jury  in  the  superior  court  the  te>- 
timony  showed  that  at  the  time  the  plaintiff  stepped  off  the  car 
its  front  end  and  the  front  end  of  the  car  by  which  he  was 
struck  were  opposite  to  and  passing  each  other,  and  that  these 
cars  were  about  30  feet  in  length.  There  was  no  direct  evidence 
that  the  plaintiff  looked  or  listened  before  he  went  upon  the 
track  where  he  was  struck.  As  a  result  of  the  accident  he  has 
no  memory  of  the  occurrences  of  that  day,  or  of  any  other  day 
for  a  period  of  two  weeks  thereafter. 

The  witnesses  who  testified  for  the  plaintiff   were  unable  to 
state  whether  he  looked  or  listened,  and  none  of  them  say  thai 
he  stopped  for  any  purpose  before  stepping  directly  in  front  of 
the  car."  The  witnesses  testified  that  the  car  which  struck  him 
was  proceeding  at  the  rate  of  about  15  miles  an  hour,  but  also 
say  that  it    was  stopped  in    about  15    feet,  or  one-half    of  its 
length.     At   the  conclusion  of  the  testimony   for   the  plaintiff, 
the  defendant  moved  for  a  nonsuit,  which  was  granted  by  tlie 
judge  who  presided  at  the  trial.    In  his  consideration  of  the  mo- 
tion the  judge  made  the  following  remarks:     "Not  considering 
the  negligence  of  the  defendant,  L  myself  do  not  see  how  the 
jury  could  properly  find  in  favor  of  the  plaintiff  in  this  case  on 
the  ground  that  he  was  in  the  exercise  of  due  care.     I  do  not 
see  how  the  jury  can  reach  that  conclusion.    The  Swanson  Case 
is  most  suggestive,  and  shows  the  plaintiff  looked  as  the  car 
from  which  he  alighted  was  moving  away  so  he  could  see.  There 
is  nothing  shown  here  except  that  the  boy  faced  a  certain  way,  so 
that,  had  he  looked  or  paid  any  regard  to  the  railroad,  under 
the  circumstances,  to  see  whether  the  car  was  approaching  at 
all,  he  could  have  seen.     I  think  it  is  quite  plain  that,  when  he 
reached  the  point  where  he  could  look,  he  could  not  have  gone 
more  than  3  feet  after  that  according  to  the  testimony.    At  most, 
the  car  would  not  have  been  20  feet  away.    It  does  not  seem  to 
me  in  this  case  that  there  is  any  question  to  go  to  the  jury  on  as 
to  the  question  of  contributory  negligence.'' 

In  our  opinion  the  motion  was  properly  granted.  The  case 
at  bar  is  clearly  distinguishable  from  the  case  of  Swanson  :'« 
Union  Railroad  Company,  22  R.  I.  122,  46  Atl.  402.  In  thzi 
case  there  was  testimony  that  the  plaintiff,  after  getting  off  the 
car  and  before  starting  to  cross  the  track  on  which  the  north- 
bound car  was  approaching,  looked  to  see  whether  a  car  was 
coming.  The  claim  on  the  part  of  the  plaintiff  in  that  case  was 
that  as  the  car  from  which  he  alighted  moved  away  the  angle  o^ 
vision  was  sufficiently  great  to  enable  him  to  see  far  enougli 
along  the  track  in  the  direction  of  the  approaching  car  to  have 
seen  it  in  time  to  have  saved  himself  from  injury,  but  for  the 
negligence  of  the  motorman  in  running  the  car  at  an  excessive 
speed.  It  was  held  that  on  the  testimony  the  question  of  con- 
tributory negligence  was  for  the  jury,  and  that  their  finding  was 
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sustained  by  the  evidence.  In  the  present  case  there  is  no  evi- 
dence that  the  plaintiff  lcx>ked  or  listened,  or  took  any  precaution 
whatever,  to  ascertain  whether  or  not  it  was  safe  to  go  upon 
the  track,  a  known  place  of  danger.  The  duty  of  pedestrians 
in  cases  like  the  present  is  well  set  forth  in  Beerman  v.  Union 
R-  R.  Co..  24  R.  I.,  at  page  285,  52  Atl.  1093 :  "A  pedestrian 
using  the  sidewalk  of  a  city  street  is  not  required  to  exercise  so 
high  a  degree  of  care  as  he  would  be  required  to  exercise  should 
he  attempt  to  cross  from  one  side  of  the  street  to  the  other ;  for 
then,  before  crossing,  it  would  be  incumbent  upon  him  to  glance 
up  and  down  the  street  to  see  that  he  was  not  stepping  in  front 
of  an  approaching  horse  and  carriage  ^oing  at  a  speed  that  would 
cause  collision  and  probable  injury.  So,  if  the  pedestrian  was 
crossing  the  intersection  of  a  railroad  track  and  a  highway  at 
grade,  he  would  be  required  to  look  and  listen,  and  if  looking 
and  listening,  owing  to  the  peculiar  surroundings  of  the  place, 
or  other  peculiarities  like  a  raging  snowstorm,  etc.,  might  be  in- 
effectual, then  he  would  be  required  to  stop,  that  he  might  the 
^Jctter  look  and  listen.  As  we  have  hereinbefore  stated,  the  de- 
gree of  care  required  depends  upon  the  degree  of  danger  to  be 
apprehended." 

A  peculiarity  of  the  time  and  place  that  might  have  rendered 
looking  and  listening  ineffectual  upon  the  part  of  the  plaintiff 
was  the  presence  of  the  car  from  which  he  had  just  alighted, 
which  at  rest  would  tend  to  obstruct  his  vision  in  the  direction 
oi  the  approaching  car  upon  the  other  track,  and  which  in  mo- 
tion^ by  its  noise,  might  prevent  him  from  hearing  the  sounds 
tnade  by  or  upon  such  approaching  car.  In  such  circumstances 
his  duty  was  either  to  wait  until  the  car,  which  operated,  as  an 
impediment  to  the  exercise  of  his  senses,  was  moved  out  of  the 
way,  or  to  proceed  with  due  care  in  the  rear  of  the  same.  He 
elected  not  to  wait,  but  to  proceed  in  the  rear  of  the  car,  and 
therefore  it  was  his  duty  to  look  and  listen  for  an  approaching 
car  before  venturing  upon  its  track.  As  he  took  no  precautions 
whatever  for  his  own  safety,  he  was  not  in  the  exercise  of  due 
care.  The  fact  that  he  was  a  minor  is  of  no  importance  in  the 
Q^cumstances.  Even  an  infant  is  bound  to  exercise  some  care 
^  approaching  and  passing  known  places  of  danger.  Poland 
'^-  Imon  Railroad  Company,  26  R.  I.  215,  58  Atl.  653. 

The  plaintiff's  exceptions  are  therefore  overruled,  and  the  case 
^^  remitted  to  the   superior  court  for  judgment  on  the  nonsuit. 
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(Supreme  Court  of  Iowa,  Nov.  19,  1910.) 
[128  N.  W.  Rep.  357.] 

Street  Railroads — Roadbed  and  Track — ^Conatructioii  and  Mainte- 
nance— Duty  of  ConqMUiy. — A  street  railroad  company  is  bound  to 
construct  and  maintain  its  track  and  roadbed  with  reference  to  the 
surface  of  the  street  and  in  such  manner  as  not  to  obstruct  or  ren- 
der the  street  unsafe  for  ordinary  travel,  so  that,  where  its  track 
projects  above  the  surface,  it  cannot  insist  that  travelers  keep  off 
that  part  of  the  road  to  avoid  injury  to  the  track. 

Appeal  and  Error — Instructions — Designation  of  Duty — Contribu- 
tory Negligence — Prejudice. — Plaintiff  street  railroad   company  sued 
defendant   circus   company  for  injuries   to  plaintiff's   roadbed,  rails. 
and  ties,  alleged  to  have  been  caused  by  defendant's   teamsters  m 
transporting  a  circus   outfit  from  the   depot   to   the    circus  grounds 
along  the  street  on  which  plaintiff's  railroad  was  operated.     There 
was  evidence  that  the  street  was  soft,  and  it  was  also  claimed  that 
the   railway   tracks   were   an   obstruction   to   the   street,    in   that  the 
spaces  between  the  ties  and  rails  had  not  been  filled  in.     The  court 
charged  that  it  was  plaintiff's  duty  to  so  lay  its  tracks  that  the  top 
of  the  rails   should   be   level   with   the   surface   of  the   street,  filling 
in  between  the  rails,  etc.,  and  that,  if  plaintiff  failed  in  such  duty,  it 
was  negligent,  and,  if  such  negligence  directly  contributed  to  or  as- 
sisted in  causing  the  injury  of  which  it  complained,  plaintiff  could 
not  recover,  unless  plaintiff  established  that  the  injury  was  caused 
by   defendant's   negligence   after   defendant   or   its   employees  knew 
of  the   condition   of  the  roadbed,   and  by  the  exercise  of  ordinary 
care  could  have  avoided  the  injury.     Held  that,  since  it  was  uncon- 
troverted   that   defendant    did   have   knowledge    of   the    condition  of 
the  street  and  plaintifif's  track  before  it  attempted  to  use  the  street 
for  the  transportation  of  the  circus   outfit,   plaintiff  was  not  preju- 
diced by  the  court's  improper  reference  to  plaintiff's  alleged  breach 
of  duty  to  construct  and  maintain  its  tracks  and  roadbed  so  as  not 
to  obstruct  the  street,  as  contributory  negligence. 

Appeal   from  District  Court,  Muscatine  County;  J.  W.  Bol- 
linger, Judge. 

Action   for   damages   resulted   in  a   judgment   for  defendant. 
The  plaintiff  appeals.     Affirmed. 

£.  M.  Warner,  E.  F.  Rickman,  and  /.  G.  Kammcrer,  for  ap- 
pellant. 

Thompson  &  Thompson,   for  appellee. 

Ladd,  J.     One  of  the  plaintiff's  street  car  lines  extends  along 
the  center  of  East  Second  street,  in  Muscatine,  and  the  inter- 


Vol  38  R  R  R— Vol  61  Am  &  Eng  R  Cas  N  S        225 

CkistQs'  Ry.  k  Light   Co.  v.  Forepau«;h  &  Sells   Bros.  Skows 

setting  street  know  as  Park  avetitte.    On  the  20th  of  June,  1906, 
Che  Aree  trains  carrying  defendant's  wagons,  animals,  tent,  and 
other  materials  essential  to  the  public  exhibition  of  a  circus  and 
meaagerie  stopped  and  were  unloaded  at  the  railway  crossing 
OD  East  Second  street.     The  most  direct  route  from  there  to  the 
show  ground  to  the  east  was  on  this  street,  level  for  a  block  and 
ooe^half  to  Mud  creek  bridge,  then  upgrade  nearly  four  blocks 
to  the  top  of  East  Hill,  and  level  again  for  two  blocks  to  the  in- 
tersection with  Park  avenue,  and  on  it  for  about  two  blocks ;  and 
a  portion  of  the  wagons  took  this  course.     The  streets  had  not 
been  paved  or  macadamized,  and,  owing  to  recent  rains  and  the 
condition  of  the  soil,  the  surface  having  been  removed  about  a 
year  previous  to  bring  them  down  to  grade,  were  in  bad  condi- 
tidn,  and,  in  driving  over  the  rails  and  ties  in  plaintiff's  railway 
track,  injury  to  the  roadbed,  rails,  and  ties  is  alleged  to  have 
been  done  by  the  teamsters  in  defendant's  employment,  and  loss 
suffered  in  the  interruption  of  some  of  plaintiff's  street  cars  to 
plaintiff's  damage  for  which  recovery  was  sought.     As  contended 
by  appellant,  the  court  in  instructing  the  jury  confused  the  alleged 
breach  of  duty  on  the  part  of  plaintiff  in  properly  constructing 
and  maintaining  its  roadbed  and  track  with  the  doctrine  of  con- 
tributory negligence.     It  is  not  perceived  in  what  manner  the 
latter  doctrine  is  involved.     No  act  or  omission  of  plaintiff  con- 
tributed directly  to  the  injury  of  its  property.     If  it  was  at  fault, 
this  was  in  its  failure  to  construct  its  roadbed  as  by  law  re- 
quired, or  in  not  so  maintaining  the  same.     But  the  roadbed  had 
been  in  like  condition,  save  for  the  recent  rains,  for  a  long  time. 
It  had  been  completed  in  January,  1905,  the  surface  being  re- 
moved to  a  depth  of  1 J/^  feet  to  grade,  and  in  the  following  spring 
the  city  had   brought   the   remainder   of   the   street   to   grade. 
Whether  it  had  ever  filled  the  spaces  between  the  ties  and  brought 
the  roadbed  to  the  level  of  the  rails  approximately  was  in  dispute. 
Even  if  the  ties  were  good  and  the  rails  securely  fastened,  this 
tiid  not  obviate  their  being  an  obstruction  to  travel  if  the  road- 
bed was  not  brought  up  to  grade  as  required.  That  after  construc- 
tion the  earth  may  have  settled  between  the  ties — ^become  "com- 
pacted" in  the  language  of  one  witness — furnished  no  excuse  for 
so  leaving  it,  for  it  was  plaintiff's  duty,  not  only  to  properly 
construct  its  roadbed,  but  to  so  maintain  it.    If  the  track  did  con- 
stitute an  obstruction,  as  appellant  concedes,  this  did  not  pre- 
clude defendant  and  others  from  undertaking  to  drive  along  the 
roadbed  or  to  cross  the  track  if  ordinary  care  was  exercised  in 
avoiding  injury  to  plaintiff's  property.     That  plaintiff's  manager 
requested  defendant  to  keep  off  the  track  can  make  no  differ- 
ence.   Its  franchise  did  not  permit  the  exclusion  of  the  public 
^rom  the  highway  save  as  the  passing  of  its  cars  occupied  a 
portion  of  the  street.     Whether  the  defendant  was  negligent  in 
that  its  teamsters  drove  along  or  across  the  roadbed  at  different 
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places,  in  view  of  the  muddy  condition  of  the  streets,  there  hav- 
ing been  excessive  rainfalls  recently  and  a  newly  filled  sewer 
being  placed  along  on  the  left  side  of  Park  avenue  and  a  spring 
at  the  right  near  the  intersection  with  East  Second  street,  and 
the  use  of  blocks  and  other  material  to  raise  the  wheels  to  the 
level  of  the  rails  in  going  over  them,  was  for  the  jury  to  de- 
termine. That  such  issue  was  properly  submitted  is  not  ques- 
tioned, save  in  that  no  mention  was  made  in  the  instructions  of 
the  extraordinary  traffic  being  handled.  But  there  was  no  evi- 
dence that  the  wagons  were  of  unusual  weight  or  construction. 
In  one  the  coupling  was  let  out  to  15  or  18  feet,  and  it  was  very 
wide,  and  the  load  of  seats  large,  but  it  was  not  to  be  assumed 
this  was  imusual  when  long  reaches  and  wheels  wide  apart 
are  in  common  use.  When  wheels  sank  in  the  mud  or  were  to 
be  hauled  over  the  rails,  extra  teams  were  employed  or  a  street 
car  assisted,  and  in  one  instance  the  elephants  from  the  rear  lifted 
the  wagons  out  of  the  mire.  But  all  this  might  well  have  hap- 
pened in  moving  a  wagon  with  an  ordinary  load  from  the  mire, 
and  there  was  no  occasion  for  instructing  with  reference  to  ex- 
traordinary traffic  on  the  street. 

The  main  complaint,  as  previously  intimated,  is  that  the  court 
submitted  to  the  jury  whether  plaintiff  was  guilty  of  contributory 
negligence.  With  reference  thereto  it  gave  the  following  in- 
structions : 

"(9)  It  was  plaintiff's  duty  in  laying  and  maintaining  said 
track  to  use  ordinary  care,  both  toward  its  own  property  ami  the 
public,  and  to  so  lay  it  that  the  free  use  of  the  street  by  the 
ordinary  traveling  public  would  not  be  materially  impaired,  and 
to  maintain  it  in  that  condition.  This  would  involve  the  laying 
of  the  top  of  the  rails  substantially  level  with  the  surface  of  the 
street,  filling  in  between  the  rails,  putting  in  proper  street  cross- 
ings, and  in  using  ordinary  care  to  so  maintain  the  said  track. 
If  plaintiff  so  constructed,  and  was  so  maintaining,  its  track  at 
the  time  and  places  in  controversy  with  ordinary  care,  it  was  not 
negligent.  But,  if  it  failed  in  such  duty,  it  was  negligent,  and, 
in  such  negligence  directly  contrib\ited  or  assisted  in  causing  the 
injury  of  which  it  now  complains,  then  plaintiff  was  guilty  of 
what  in  law  is  called  contributory  negligence.  Plaintiff  claims  i^ 
was  free  from,  and  defendant  claims  plaintiff  was  guilty  of. 
contributory  negligence.     This  question  also  you  must  determine 

"(10)  In  doing  so  you  should  consider  all  the  facts  and  cir- 
cumstances in  evidence  bearing  upon  this  proposition,  including 
the  manner  and  of  what  material  said  track  at  the  said  places  was 
originally  constructed  and  afterward  maintained,  what  was  its 
condition  c)n  June  20,  1906,  whether  or  not  it  was  an  obstruction 
to  the  street  at  said  places,  whether  or  not  the  rails  were  sub- 
stantially level  with  the  street  or  protruded  above  it,  whether 
or  not  the  track  was  properly  filled  between  the  rails  and  pro- 
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vided  with  proper  street  crossings,  and,  in  short,  whether  or  not 
Maintiff  itself  used  ordinary  care.  From  all  the  facts  and  cir- 
Camstances  in  evidence  you  must  determine,  as  before  told  you, 
whether  or  not  the  plaintiff  was  guilty  of  contributory  negli- 
gence in  its  acts  and  conduct,  as  to  the  injuries  it  claims  to  have 
sustained. 

"(11)  If  you  find  that  plaintiff  sustained  any  injury  to  its 
track  by  reason  of  the  negligence  of  defendant's  employees,  as 
chaiiged,  and  if  you  also  find  by  the  preponderance  or  greater 
weight  of  evidence  that  plaintiff  was  free  from  any  negligence  on 
its  part  directly  contributing  or  assisting  in  causing  such  injury, 
tiien  defendant  is  liable  therefor,  provided  plaintiff  has  proven 
the  amount  of  its  damages  as  hereinafter  explained  to  you.  If 
plaintiflF  has  failed  so  to  prove  its  freedom  from  contributory 
negligence  as  to  any  injury  to  its  track,  then  it  cannot  recover 
for  said  injury  in  your  verdict,  unless  is  establishes  and  proves 
by  a  preponderance  or  greater  weight  of  the  evidence  that  such 
injury  was  caused  by  defendant's  negligence,  after  defendant  or 
its  employees  knew  of  plaintiff's  negligence,  and  by  the  exercise 
of  ordinary  care  on  defendant's  part  such  injury  might  have  been 
aToided.  In  other  words,  even  if  plaintiff  was  guilty  of  con- 
tributory negligence  in  the  construction  or  maintenance  of  its 
said  tracks,  still  this  will  not  defeat  its  recovery  for  any  damages 
done  by  defendant's  negligence  after  defendant  or  its  employees 
knew  of  plaintiff's  negligence,  and  when  by  the  exercise  of  ordi- 
nary care  on  defendant's  part  injury  to  plaintiff's  track  might 
have  been  avoided." 

It  will  be  noted  that  the  first  paragraph  of  the  ninth  instruc- 
^^  ri^tiy  defines  the  duty  of  a  street  railway  company.     The 
principle  is  well  settled  that  such  a  company  is  bound  to  con- 
^nict  and  maintain  its  track  and  roadbed  with  reference  to  the 
surface  of  the  street,  and  in  such  manner  as  not  to  obstruct  or 
[Older  it  unsafe  for  ordinary  travel.     Goodrich  v.  Railway,  103 
Wa.  416,  72  N.  W.  653;  Groves  v.  Railway,  109  Kv.  76,  58  S. 
W.  508,  52  L.  R.  A.  448;  Schild  v.  Railway,  133  N.' Y.  449,  31 
;V  E.  327,  28  Am.  St.  Rep.  658;  Bradwell  v.  Railway,  153  Pa. 
;05.  25  Atl.  623 ;  San  Antonio  Rapid  Transit  Street  R.  Co.  v. 
Mmburger,  88  Tex.  87,  30  S.  W.  533,  53  Am.  St.  Rep.  730 ;  Fitts 
^-  Cream  City  R.  Co.,  59  Wis.  323,  18  N.  W.  186;  Laredo  v. 
Railway,  23  Tex.  Civ.  App.  480,  56  S.  W.  998.  As  said  in  Mem- 
Phis,  P.  P.  &  B.  R.  Co.  V.  State,  87  Tenn.  746,  11  S.  W.  946; 
These  rules,  laid  down  in  respect  to  steam  railway  companies, 
^Pply,  not  only  to  crossings,  but  to  the  entire  roadbed  of  street 
'^ilway  companies ;  for  their  occupation  of  the  street  is  held  not 
^^  be  a  new  burden  upon  the  street,  or  a  diversion  of  its  use  a? 
^  highway,  for  the  reason  that  such  occupation  is  assumed  to  be 
^tirely  compatible  with  the  use  by  the  public.     This  is  based 
*^l)on  the  idea  that  a   street   railway  properly  constructed  and 
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mainUined  is  aot  an  obstruction,  though  it  may  be  an  iricpo- 
venienca.     When  it  is  so  constructed  or  maintained  as  to  be- 
come an  obstruction,  it  ceases  to  preserve  the  character  upon 
which  its  grant  of  rights  in  public  highways  is  predicated.    The 
character  of  this  company  shows  that  it  was  intended  that  the 
space  occupied  by  it  should  be  used  by  the  public  as  a  highway, 
the  right  of  way  being  given  to  defendant's  cars.     It  is  its  com- 
mon-law duty  to  keep  the  space  of  the  highway  occupied  by 
its  roadbed  (which  extends  at  least  to  the  ends  of  its  cross- ties) 
properly  graded  and  in  good  repair,  so  as  not  to  be  any  obstruc- 
tion to  travel  across  the  roadbed,  or  longitudinally  upon  it,  and 
also  to  keep  the  crossings  where  its  roadbed  is  traversed  by 
streets  in  good  repair."     Any  failure  of  plaintiff  to  construct  or 
maintain  its  track  and  roadbed  as  required  by  law  undoubtedly 
would  be  a  breach  of  duty  and  amount  to  negligence  as  to  any 
one  injured  thereby.     And,  as  directed  to  this  inquiry — that  is, 
whether  the  roadbed  was  in  the  condition  plaintiff  was  required 
to  construct  and   maintain   it — the  matters   enumerated  in  the 
tenth  instruction  were  pertinent  and  for  the  consideration  of  the 
jury.     All  of  them  bore  directly  upon  the  inquiry  concerning 
the  condition  of  the  roadbed  at  the  time  defendant's  teamsters 
drove  along  it  with  the  wheels  of  one  side  between  the  rails  or 
across  or  out  of  the  track.     In  other  words,  the  condition  of 
the  roadbed  was  treated  as  establishing  plaintiff's  n^ligeiice  or 
want  thereof.     Such  condition  was  important   for  the  jury  to 
ascertain  as  bearing  on  the  determination  of  the  degree  of  care 
which  should  have  been  exercised  by  defendant.     Up  to  this 
point,  then,  no  prejudice  could  have  resulted  from  the  designa- 
tion of  the  omission  to  properly  maintain  the  roadbed  as  con- 
tributory negligence.     Nor  do  we  think  there  was  such  error  in 
the  eleventh  instruction,  although  the  jury  was  told  that  unless 
plaintiff  had  shown  its  freedom  of  contributory  negligence — i.  c, 
that  the  roadbed  was  constructed  and  maintained  as  required  by 
law — it  could  not  recover  "unless  it  establishes  and  proves  by  a 
preponderance  or  greater  weight  of  evidence  that  such  injur)- 
was  caused   by  defendant's  negligence   after  defendant  or  its 
employees  knew  of  plaintiff's  negligence  (i.  e.,  the  condition  of 
the  roadbed),  and,  by  the  exercise  of  ordinary  care  on  defend- 
ant's part,  such  injury  might  have  been  avoided."     In  the  ab- 
sence of  such  knowledge,  defendant's  employees  would  have  had 
the  right  to  assume  the  street  to  be  in  a  reasonably  safe  con- 
dition, and  therefore  would  not  have  been  guilty  of  negjKgence 
in  attempting  to  use  it  as  they  did.     But  the  evidence  is  con- 
clusive that  they  knew  the  condition  of  the  roadbed.     Its  generai 
superintendent,   in  charge  of  moving  the  wagons,   walked  the 
entire  way  to  the  show  ground  before  the  wagons  had  gone  that 
way.    Every  teamster  could  not  avoid  noticing  the  condition  oi 
the  roadbed  as  he  drove  the  teams  along  the  track.     The  alleged 
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negligence  of  plaintiff  was  in  leaving  the  track  in  thdt  condition 

so  rtuit  it  was  impossible  that  those  driving  wagons  across  or 

from  the  track  could  not  have  been  aware  of  this  lapse  of  duty 

00  plaintiff's  part  in  the  preparation  or  cafe  of  the  roadbed.   The 

instruction  plainly  told  the  jury  that  notwithstanding  plaintiff's 

n^igfeiice,  which  it  was  impossible  for  defendant's  employees 

mi  to  know  of,  if  any  there  was,  they  were  required  to  exercise 

reasonable  care  to  avoid  injury  to  its  property.     Though  the 

question  as  to  defendant's  knowledge  was  left  to  the  jurors,  ft 

15  inconceivable  tfistt  they  could  have  proceeded  oil  dny  other 

theory  than  that  defendant  was  aware  of  the  condition  of  the 

track,  and  therefore  was  liable  for  any  neelect  in  omittii)g  tt> 

exercise  reasonable  care  for  the  protection  of  plaintiff's  property. 

Whfle  We  do  not  approve  the  instructions,  We  are  iriclined,  for 

the  rtasOns  stated,  to  regard  them  as  having  wrought  rto  prej- 

ndice.    The  judgment  i$  affirmed. 

Affimted. 


Tecker  et  ux.  v.  Seattle,  R.  &  S.  Ry.  Co. 

(Sttpreme    Court  of  Washington,   Nov.  23,   1910.) 

[HI  Pac.  ftep.  791.] 

Street  Railrottd»^Op6ratieB  df  GaT»— Mmidi^al  Reg«l«tioii»-^V«- 
Mll^.— A  city  ordtnamee  reQuiriilg  each  street  car  to  be  eqaiiHpned 
with  a  fender  extending  as  near  to  the  roadbed  as  shall  be  prac* 
ticable,  and  so  constructed  that  any  person  strnck  by  a  ccht  may 
be  raised  from  the  ground  or  pushed  from  the  track,  only  Fe<|tiires 
thtt  the  fender  shall  be  carried  as  near  to  the  roadbed  as  is  con- 
distent  with  the  practical  operation  of  the  car,  and  is  intended  to 
protect  human  life  without  imposing  on  the  street  railway  com- 
pany the  burden  of  guaranteeing  that  a  suitable  fender  will,  in  all 
cases,  perform  the  desired  functions,  and  is  reasonable  and  valid. 

MoDicipal  Corporatioiis — Police  Power — Ordinances — ^Validity.-*- 
A  municipal  corporation  has  power,  under  its  police  power,  to  pro- 
tect the  lives  and  bodies  of  the  people  by  all  reasonable  measures. 

Street  Railroads — ^Operation  of  Cars — Regulations — Compliance-^ 
Qoestion  for  Jury. — ^Under  a  municipal  ordinance  requiring  each 
street  car  to  be  equipped  with  a  fender,  as  near  to  the  roadbed  as 
shall  be  practicable,  the  questions  as  to  the  height  of  a  street  car 
fender  above  the  road,  and  as  to  whether  it  is  carried  as  near  the 
roadbed  as  is  consistent  with  the  practical  operation  of  the  car, 
are  for  the  jury,  and  the  court  can  only  determine  that  the  ordi- 
nance is  a  reasonable  exercise  of  the  police  power. 
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Street   Railroads— Injuries  to  Person  on  Track — ^Care   Required* 

— Where,  by  the  exercise  of  proper  vigilance,  a  motorman  may  sec 
a  child  in  time  to  stop  the  car,  and  avoid  injuring  him,  he  must  do 
so,  and  when  he  sees  the  child,  and  conduct  indicatingr  that  he  in- 
tends to  cross  the  track,  the  motorman  must,  notwithstanding  the 
giving  of  signals,  use  every  effort  to  stop  the  car  and  avoid  injur- 
ing the  child. 

Street  Railroads— Injury  to  Person  on  Track— Contributory  Neg- 
ligence— Question  for  Jury.— Whether  a  child,  six  years  and  seven 
months  old,  was  guilty  of  negligence  in  going  in  front  of  a  street 
car,  so  as  to  defeat  an  action  by  his  parents  for  his  death,  held  for 
the  jury. 

Negligence— Action  for  Death  of  Child— Contributory  Negli- 
gence.t — Whether  a  mother,  sending  her  daughter,  ten  years  old, 
and  a  boy  six  years  and  seven  months  old,  to  the  post  office,  two 
blocks  away  for  the  mail,  was  guilty  of  contributory  negligence  in 
permitting  the  boy  to  go,  so  as  to  preclude  a  recovery  for  the 
death  of  the  child,  struck  by  a  street  car,  held,  under  the  evidence, 
for  the  jury. 

Negligence — Action  for  Death  of  Child — Contributory  Negligence.t 
— A  parent  is  only  required  to  exeicise  ordinary  care  in  watching 
and  controlling  his  child. 

Street  Railroads — Operation  of  Cars — Care  Required — Instruc- 
tions.— An  instruction  that  the  law  requires  street  railroad  compa- 
nies to  exercise  reasonable  care  in  the  operation  of  its  cars,  and  that 
whether  it  has  exercised  such  care  is  a  relative  question,  and  that 
it  must  exercise  a  higher  degree  of  care  at  crossings  where  pedes- 
trians are  more  likely  to  be,  is  not  erroneous  for  fixing  the  standard 
of  care  at  crossings. 

*For  the  authorities  in  this  series  on  the  subject  of  the  care  re- 
quired of  those  in  charge  of  street  cars  to  avoid  injuring  children 
in  the  streets,  see  first  foot-note  of  United  Rys.  &  Elec.  Co.  v.  Cz^' 
neal  (Md.),  34  R.  R.  R.  705,  57  Am.  &  Eng.  R.  Cas.,  N.  S..  705;  last 
foot-note  of  Ferryman  v.  Chicago  City  Ry.  Co.  (111.),  34  R.  R-  R- 
93,  57  Am.  &  Eng.  R.  Cas.,  N.  S.,  93. 

For  the  authorities  in  this  series  on  the  subject  of  the  duty  oi 
those  in  charge  of  street  cars  to  look  out  in  order  to  avoid  collisions 
with  other  users  of  streets,  see  last  foot-note  of  South,  etc..  Co.y 
V.  Crutcher  (Ky.),  35  R.  R.  R.  199.  58  Am.  &  Eng.  R.  Cas.,  N-  S., 
199,  where  all  those  preceding  it  are  collected;  first  foot-note  of 
Engoall  V.  Des  Moines  City  Ry.  Co.  (Iowa),  35  R.  R.  R.  266,  58  Am. 
&  Eng.  R.  Cas.,  N.  S.,  266. 

tFor  the  authorities  in  this  series  on  the  subject  of  what  consti- 
tutes contributory  negligence  on  the  part  of  parents,  which  will  de- 
feat action  for  the  death  of  or  injuries  to  their  children,  see  first 
foot-note  of  Harrington  v.  Butte,  etc..  Ry.  Co.  (Mont),  29  R.  R-  ^^ 
172.  52  Am.  &  Eng.  R.  Cas..  N.  S..  172;  first  foot-note  of  Saxton  v. 
Pittsburg  Rys.  Co.  (Pa.).  28  R.  R.  R.  603,  51  Am.  &  Eng.  R.  Cas.. 
N.  S.,  603. 
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Street  Railroads — Injuries  to  Person  on  Track — ^Contributory  Neg- 
figenoe— Burden  of  Proof4 — A  street  railroad  company,  seeking  to 
defeat  an  action  for  the  death  of  a  child,  struck  by  a  street  car,  on 
tbe  ground  of  contributory  negligence,  has  the  burden  of  proving 
contributory  negligence  by  a  preponderance  of  the  evidence. 

Street  Railroads — Injuries  to  Person  on  Track — Contributory  Neg- 
Hfence — Burden  of  Proof. — An  instruction,  in  an  action  by  parents 
for  the  death  of  a  boy,  six  years  and  seven  months  old,  struck  by 
a  street  car  while  accompanying  his  sister,  ten  years  old,  on  an  er- 
rand for  one  of  the  parents,  that  contributory  negligence  preventing 
a  recovery  was  some  act  on  part  of  the  parents,  the  girl  accompany- 
ing the  boy,  as  their  agent,  or  the  boy  himself,  that  if  it  was  neg- 
ligence to  send  the  boy  out,  or  negligence  to  leave  him  alone  in  the 
street,  or  if  the  child  negligently  ran  in  front  of  the  car,  and  any  of 
the  acts  contributed  to  his  death,  there  could  be  no  recovery,  suffi- 
ciently submitted   the   issue  of  contributory  negligence. 

Deatib — Action  for  Death  of  Child — Damages. — In  an  action  by 
parents  for  the  death  of  a  child,  six  years  and  seven  months  old,  the 
evidence  showed  that  the  father  was  blind,  and  that  his  business 
was  selling  notions.  He  intended  to  use  the  boy  when  he  reached 
the  proper  age,  to  lead  him  about,  after  school  hours  and  during 
vacation.  The  boy  was  a  bright  boy  and  in  good  health.  Held, 
that  a  verdict  for  $2,564  rendered  under  an  instruction  that  the  par- 
ents could  only  recover  the  value  of  the  boy's  services  during  his 
minority  in  excess  of  his  maintenance  and  education,  would  not  be 
disturbed    as    excessive. 

Department  1.  Appeal  from  Superior . Court,  King  County; 
Wilson  R.  Gay,  Judge. 

Action  hy  Finis  Tecker  and  wife  against  the  Seattle,  Renton 
&  Southern  Railway  Company.  From  a  judgment  for  plaintiffs, 
defendant  appeals.     Affirmed. 

Morris  B.  Sachs,  for  appellant. 

Fred  //.  Peterson  and  Philip  D.  MacBride,  for  respondents. 

GosE,  J.  On  March  20,  1908,  a  minor  son  of  the  plaintiffs 
was  run  over  and  killed  by  one  of  the  defendant's  electric  cars, 
in  Heller  street,  at  its  junction  with  Rainier  boulevard,  in  the 
city  of  Seattle.  This  action  was  brought  to  recover  damages  to 
the  amount  of  the  value  of  the  boy's  services  during  his  minority. 
There  was  a  verdict  and  judgment  for  the  plaintiffs  in  the  sum  of 
$2,564.    The  defendant  has  appealed. 

The  negligence  charged  is  threefold:     (1)    The  failure  of  the 

- 

JFor  the  authorities  in  this  series  on  the  subject  of  the  burden  of 
proving  contributory  negligence,  see  first  foot-note  of  Fariss  v. 
Southern  R.  Co.  (N.  Car.).  36  R.  R.  R.  523,  69  Am.  &  Eng.  R-  Cas.. 
N.  S.,  523;  last  foot-note  of  Bates  v,  Chicago,  etc.,  Ry.  Co.  CWis.)» 
35  R.  R.  R.  173,  58  Am.  &  Eng.  R.  Cas.,  N.  S.,  173. 
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motorman  to  keep  his  eyes  fixed  upon  the  track  in  front  of  the 
moving  car;  (2)  his  failure  to  give  a  signal  or  warning  of  the 
approach  of  the  car  at  the  crossing  where  the  accident  happened ; 
and  (3)  the  failure  of  the  appellant  to  comply  with  the  city 
ordinance  requiring  it  to  carry  a  fender  upon  its  cars  as  near  to 
the  roadbed  as  practicable.  The  appellant  denied  these  charges 
of  negligence,  and  pleaded  affirmatively  that  the  boy  lost  his 
life  on  account  of  his  negligence  and  the  negKgcnce  of  the  re- 
spondents. This  was  denied.  At  the  close  of  the  respondents' 
testimony,  the  appellant  moved  for  a  nonsuit,  and,  when  all  the 
evidence  had  been  submitted,  it  moved  for  a  direct  verdict  in  its 
favor.  Both  motions  were  denied.  It  now  assigns  erfor  upon 
the  denial  of  the  motions,  and  the  giving  and  refusal  to  give 
certain  instnictiond.  Th^  ordinance  whi(£  is  the  basis  for  the 
third  charge  of  n^ligence  is  as  follows: 

"An  ordinance  requiring  corporations  and  individuals  owning, 
managing  or  operating  street  railways  within  the  city  of 
Seattle  to  provide  the  cars  run  or  used  upon  such  street 
railways  with  guards  and  appliances  for  the  prevention  of 
accidents,  and  providing  penalties  for  the  violation  thereof. 
Approved  May  15,  1896. 

"Be  it  ordained  by  the  city  of  Seattle  as  follows: 

"Sec.  1.  Street  Car  Fenders — ^How  Constructed.  AH  cor- 
porations, companies  and  individuals  owning,  managing,  er  oper- 
ating any  street  railway  or  line  in  the  city  of  Seattle  shall  pro- 
vide all  cars  run  on  their  respective  roads  with  a  guard, 
protector  or  fender  upon  the  front  6nd  of  ^ach  car,  which  guard, 
protector  or  fender  shall  extend  at  its  foremost  point  as  near  to 
the  road  bed  as  shall  be  practicable  and  shall  be  so  constructed 
and  adjusted  that  any  person  or  object  struck  by  any  such  car 
while  in  motion  may  be  either  raised  from  the  ground  by  ^id 
guard,  protector  or  fender  and  carried  along  by  said  car  until 
the  same  can  be  stopped,  or  be  pushed  from  the  track." 

The  appellant  first  contends  that  the  ordinance  is  unreasonable 
and  void,  and  that  the  evidence  shows  that  it  is  impossible  for 
it  to  comply  with  its  terms,  and  cites  St.  Louis  v,  Heitzeberg, 
etc.,  Co.,  i41  Mo.  375,  42  S.  W.  954,  39  L.  R.  A.  551,  64  Am.  St. 
Rep.  516;  People  v.  Admire,  39  111.  251;  Potter  v.  Douglas 
County,  87  Mo.  239;  26  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  642: 
Piatt  V,  Albany  Railway,  170  N.  Y.  115,  62  N.  E.  1071;  and 
Hogan  V,  Citizens'  Ry.  Co.,  150  Mo.  36,  51  S.  W.  473.  In  the 
Heitzeber^^  Case,  the  court  considered  the  validity  of  an  ordi- 
nance which  provided  that  "the  emission  into  the  open  aiV  oi 
dense  black  or  thick  grey  smoke"  within  the  corporate  limits  of 
the  city  of  St.  Louis  is  a  nuisance,  and  fixed  a  penalty  for  )ts 
violation  without  regard  to  whether  it  was  injurious  to  health 
or  property.     It  was  held  that  the  city  did  not  have  the  power 
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to  declare  that  a  nuisance  which  was  not  such  in  fact,  and  that 
its  failure  to  provide  for  an  inquiry  as  to  whether  the  emission 
of  smoke  was  detrimental  to  the  public  health  or  injurious  to 
property  made  it  unreasonable  and  void.  The  court,  however, 
stated  that  it  was  **entirely  competent  for  the  city  to  pass  a 
reasonable  ordinance*'  looking  to  the  suppression  of  smoke  when 
it  becomes  a  menace  to  health  or  property.  The  Admire  Case 
was  a  suit  brought  by  the  distributees  of  an  estate  against  the 
sureties  upon  the  bond  of  a  deceased  administrator.  It  was  hdd 
that  the  statute  requiring  a  demand  upon  the  administrator  be- 
fore the  commencement  of  the  suit  could  have  no  application  to 
a  case  commenced  against  his  sureties  after  his  death.  It  was 
said  that  the  statute  should  receive  a  reasonable  construction, 
even  though  such  construction  qualifies  its  letter.  In  the  Douglas 
County  (^se,  it  was  held  that  the  constitutional  prohibition 
against  the  city  or  its  political  subdivisions  becoming  indebted  to 
an  amount  exceeding  in  any  year  the  mcome  and  revenue  of 
such  year,  without  the  previous  authorization  of  the  people  ex- 
pressed at  the  polls^  has  no  application  to  a  debt  incurred  by  the 
county  in  favor  of  the  sheriff  for  the  maintenance  of  persons 
committed  to  the  county  jail.  Th^g  rule  stated  in  26  Am.  &  Eng. 
Enc.  Law  (2d  Ed.)  642,'is  that,  where  a  restrict^  construction 
6f  a  statute  would  render  it  a  nullity  as  contravening  the  funda^ 
mental  law,  courts  will  favor  a  more  liberal  interpretation.  In 
file  Albany  Railway  Case  it  was  held  that,  where  the  city  had 
passed  an  ordinance  requiring  street  car  companies  to  equip  their 
cars  with  fenders,  they  had  a  reasonable  time  after  the  passage 
of  the  ordtnanee  in  which  to  comply  with  its  requirements.  In 
Citizens'  Railway  Company  Case,  it  was  held  that  there  was  no 
error  in  striking  from  the  complaint  an  averment  that  the  de- 
fendant neglige»itly  failed  to  provide  its  cars  with  a  fender,  in  the 
absence  of  a  statute  or  an  ordinance  which  made  it  its  duty  to 
place  fenders  on  its  cars. 

It  is  argued  that  the  ordinance  makes  it  the  absolute  duty  of  the 
appellant  to  provide  a  fender  which  will  in  every  case  raise  from 
the  ground  a  person  with  whom  it  comes  in  contact,  and  that  the 
evidence  shows  that  no  fender  had  been  devised  which  will  in 
every  instance  perform  such  function.  We  think  the  ordinance, 
when  read  as  an  entirety  and  given  a  reasonable  interpretation, 
means  that  the  fender  shall  be  carried  as  near  to  the  roadbed  as 
is  consistent  with  the  practicable  operation  of  the  car,  to  the  end 
that  persons  coming  in  contact  with  it  tnay  not  pass  under  it 
and  be  crushed  and  mangled,  but  that  they  may  be  raised  and 
carried  upon  it.  It  was  intended  as  a  measure  to  protect  human 
life;  but  it  does  not  assun.e  to  impose  upon  the  company  the 
burden  of  guaranteeing  that  a  suitable  fender,  carried  at  a  proper 
distance  from  the  rails,  will  in  all  cases  perform  the  desired 
functions.  -  This  view   makes  the  ordinance  a   reasonable  one. 
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It  cannot  be  successfully  urged  that  a  municipal  corporation  has 
not  the  power,  as  well  as  the  duty,  to  protect  the  lives  and  bodies 
of  the  people  by  all  reasonable  measures.     This  is  a  part  of  the 
well-recognized  police  power  of  every  city.     People  v.  Detroit 
United  Ry.,  134  Mich.  682,  97  N.  W.  36,  63  L.  R.  A.  746,  104 
Am.  St.  Rep.  626.     The  learned  trial  court  correctly  interpreted 
the  ordinance.     The  jury  were  instructed  that  they  should  find 
from  the  evidence  whether  the  fender  was  carried  as  near  the 
roadbed  as  was  practicable,  and  whether,  in  the  light  of  the  evi- 
dence, it  was  a  practicable  one  within  the  meaning  of  the  ordi- 
nance, and  that  the  appellant  could  not  be  required  to  provide 
fenders  that  were  not  consistent  with  the  practicable  operation 
of  the  cars.     Evidence  was  given  which  tends  to  show  that  the 
fender  upon  the  car  which  struck  the  boy  was  twenty  to  twenty- 
two  inches  above  the  roadbed,  and  that  it  is  practicable  to  have 
them  extended  within  eight  inches  of  the  roadbed.     The  appel- 
lant further  contends  that  it  was  the  duty  of  the  court  to  con- 
strue the  ordinance,  and  that  it  was  error  to  submit  the  question 
of  fact  to  the  jury.     The  question  as  to  the  height  of  the  fender 
above  the  roadbed,  as  well  as  the  question  whether  it  was  car- 
ried as  near  the  roadbed  as  was  consistent  with  the  practicable 
operation  of  the  cars,  was  an  issue  of  fact  to  be  submitted  to 
and  determined  by  the  jury.     The  court  could  not  determine 
either  of  these  propositions  as  a  matter  of  law.     Finkeldey  v. 
Omnibus  Cable  Co.,  114  Cal.  28,  45  Pac.  996;  Noren  v.  Larson 
Lumber  Company,  46  Wash.  241,  89  Pac.  563.     The  court,  in 
submitting  these  questions  to  the  jury,  necessarily  determined  in 
advance  that  the  ordinance  was  a  reasonable  exercise  of  the 
police  power  of  the  city. 

It  is  next  urged  that  the  motion  for  nonsuit  and  a  directed  ver- 
dict should  have  been  granted  (1)  because  there  is  no  evidence 
warranting  the  conclusion  that  the  appellant  was  negligent,  and 
(2)  that  the  death  of  the  boy  resulted  from  his  negligence  and 
the  negligence  of  the  respondents.  What  we  have  said  in  re- 
lation to  the  issue  of  fact  upon  the  sufficiency  of  the  fender 
discloses  that  the  motions  were  not  well  taken.  We  will,  how- 
ever, briefly  refer  to  the  evidence,  with  a  view  to  ascertaining 
whether  there  are  any  other  acts  of  negligence  shown,  and 
whether  the  jury  might  infer  that  the  negligence  of  the  ap- 
pellant in  other  respects  was  the  proximate  cause  of  the  injury. 
The  evidence  tends  to  show  that  the  boy  was  of  the  age  of  six 
years  and  seven  months;  that  a  few  minutes  before  the  accident 
the  mother  directed  her  oldest  child,  a  daughter  ten  years  of  age, 
to  take  the  boy  and  go  to  the  post  office  on  the  comer  of  Rainier 
boulevard  and  Heller  street,  two  blocks  from  her  home,  to  get 
the  mail ;  that  when  the  girl  arrived  at  the  post  office  she  left  her 
brother  on  the  sidewalk  and  went  into  the  store ;  that  when  she 
came  out,  about  five  minutes  later,  the  car  had  run  over  and  killed 
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him;  that  at  the  time  of  the  acddent,  or  an  instant  before,  the 
motorman  was  looking  to  the  east  side  of  the  car,  talking  with 
some  one  on  the  platform  at  York  Station  at  the  south  side  of 
Heller  street,  and  not  looking  in  the  direction  of  the  moving  car ; 
that  the  boy  ran  from  the  west  side  of  the  track  to  and  upon  the 
track ;  that  he  was  looking  across  the  track,  running  and  waving 
his  hands  to  some  one,  and  that  the  motorman  did  not  ring  the 
bell.  The  motorman  testified  that,  when  he  first  observed  the 
boy.  he  was  about  15  feet  from  the  track,  and  in  a  place  of  safety 
"if  he  had  stopped ;"  that  he  kept  ringing  the  gone,  but  that  the 
boy  "kept  going  right  along,"  and  that  the  boy  *  was  about  15 
feet  of  the  car,  running  across  through  the  street  over  the  cross- 
ing." The  car  was  going  upgrade,  the  track  was  straight,  the 
day  was  clear  and  bright,  the  view  unobstructed.  We  think 
there  was  evidence  from  which  the  jury  might  find  that  the 
motorman  was  guilty  of  gross  negligence.  It  is  argued  that, 
when  a  motorman  sees  a  child  in  a  position  of  perfect  safety,  he 
is  not  bound  to  anticipate  that  he  will  suddenly  run  in  front  of 
the  car.  The  court  instructed  the  jury  in  substance  upon  this 
point  that,  when  a  motorman  observes  a  person  in  a  place  of 
safety,  he  has  a  right  to  assume  that  he  will  not  put  himself  in 
a  place  of  danger ;  but  that,  when  he  sees  that  danger  is  immi- 
nent, it  is  his  duty  to  use  every  effort  in  his  power  to  stop  the 
car,  and  avoid  causing  an  injury.  The  appellant  was  not  en- 
titled to  a  more  favorable  instruction.  If  by  the  exercise  of 
proper  vigilance  the  motorman  could  have  seen  the  child  in  time 
to  stop  the  car  and  avoid  striking  him,  it  was  his  duty  to  do  so; 
and  if,  when  he  saw  the  boy,  his  conduct  indicated  that  he  was 
intending  to  cross  the  track,  and  that  he  had  not  seen  the  car 
or  heard  the  signals,  if  any  were  given,  it  was  the  duty  of  the 
motorman  to  use  every  effort  to  stop  the  car.  Forrestal  v. 
Milwaukee,  etc..  Co.,  119  Wis.  495,  97  N.  W.  182;  Citizens' 
Street  Ry.  Co.  v.  Hamer,  29  Ind.  App.  426,  62  N.  E.  658;  Baird 
V.  Citizens'  Ry.  Co.,  146  Mo.  265,  48  S.  W.  78. 

U  is  clear  that,  considering  the  age  of  the  boy,  we  cannot  say 
that  he  was  guilty  of  such  negligence  as  will  defeat  a  recovery. 
It  was  for  the  jury  to  determine,  in  the  light  of  all  the  circum- 
stances, whether  he  acted  with  that  degree  of  care  and  prudence 
which  might  reasonably  be  expected  of  a  child  of  his  age  and 
intelligence.     Citizens'  Street  Ry.  Co.  v,  Hamer,  supra. 

We  do  not  think  that  it  can  be  said  as  a  matter  of  law  that  the 
Tespondents  are  guilty  of  contributory  negligence.  The  girl  who 
accompanied  the  boy  was,  as  we  have  seen,  ten  years  of  age. 
TTae  mother  had  s«it  them  to  the  post  office  for  the  mail,  two 
blocks  distant,  a  few  minutes  before  the  accident.  "Nor  can  it 
^  said  as  a  matter  of  law,  that  the  parents  of  a  child  are  negli- 
gent in  permitting  him  to  go  upon  the  street  in  the  care  of  an- 
other child  of  sufficient  age  to  appreciate  and  avoid  danger,  or 
^her  competent  custodian.     In  such  cases  the  question  of  negU- 
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gence  should  be  submitted  to  the  jury."  29  Cyc.  558.  The 
parent  is  only  required  to  exercise  ordinary  care  in  watching  and 
controlling  die  child.  29  Cyc.  556;  Cameron  v.  Duluth,  etc.. 
Co.,  94  Minn.  104,  102  N.  W.  208.  The  appellant  urges  that. 
under  the  authority  of  Vinnette  v.  Northern  Pacific  Ry.  Co.. 
47  Wash.  320,  91  Pac.  975,  18  L.  R.  A.  (N.  S.)  328,  the  parents 
were  guilty  of  negligence  in  permitting  the  boy  to  go  upon  the 
street  attended  only  by  his  sister.  In  that  case  a  child  six  years 
of  age  was  permitted,  unattended,  to  cross  the  tracks  of  a  switch- 
yard in  front  of  the  home.  This  was  held  to  be  negligence  upon 
the  part  of  the  parents. 

It  is  next  contended  that  the  court  erred  in  giving  certain  in« 
structions,   and   in   the   refusal   to  give   other   instructions   re- 
quested,  touching  the   que  tion   of   the   negligence   of   the   ap- 
pellant,   the    contributory   negligence   of   the   respondents,   and 
the  sufficiency  of  the  fender.     Tjie  latter  question  has  been  dis- 
posed of.    On  the  question  of  negligence,  the  court  instructed, 
in   Substance,   that  the  burden   was  upon  th^   respondents  to 
establish  some  act  of  negligence  alleged  in  the  complaint  by  a 
nreponderance  of  the  evidence;  that  the  negligence  of  the  ap- 
pellant was  the  proximate  cause  of  the  death  of  the  child ;  that 
negligence  consists  in  doing  some  act  which  reasonable  prudence 
forbids  or  in  failing  to  do  some  act  that  like  prudence  would 
direct;  that  the  law  requires  a  street  railway  company  fo  ex- 
ercise reasonable  care  in  the  operation  of  its  cars;  that  whether 
it  has  exercised  such  care  is  a  relative  questiort,  and  thsit  it  i^^ 
required  to  exercise  a  higher  degree  of  care  at  crossings,  where 
pedestrians  are  ."more  likely  Jto  be,"  than  at  other  points.    The 
latter  part  of  the  instructions  is  criticised.     The  standard  of  due 
care  in  a  given  case  is  \^hat  a  reasonably  prudent  man  would  do 
under  the  same  circumstances.     Surely  it  cannot  be  gainsaid  that 
the  prudent  man  would  exercise  greater  care  in  the  operation 
of  a  jcar  at  crossings,  where  he  is  likely  to  encoimter  many 
people,  than  he  would  at  other  places  where  there  are  fewer 
people.     Forrestal  ^.  Milwaukee,  etc.,  supra.     Upon  the  question 
of   contributory   negligence,   he   instructed   that   the   burden  of 
establishing  contributory  negligence  by  a  preponderance  of  the 
evidence  was  upon  the  appellant;  that  the  contributory  negli- 
gence which  would  prevent  recovery  would  be  some  act  upon 
the  part  of  the  respondents,  the  girl  who  accompanied  the  boy 
as  their  agent,  or  the  boy  himself ;  that  if  they  should  find  from 
the  evidence  that  it  was  negligence  to  send  the  boy  out,  consider- 
ing his  age,  negligent  to  leave  him  alone  upon  the  street,  or  if  the 
child  negligently,  carelessly,  and  heedlessly  yvent  in  front  of  the 
car,  and  that  any  of  these  acts  contributed  to  his  injury,  there 
could  be  no  recovery.     There  was  no  error  in  the  instructions 
given,  or  in  refusing  the  instructions  requested. 

Finally,  it  is  contended  that  the  verdict  is  excessive.    The 
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mdeoce  shows  th%t  th^  father  is  blinj^;  that  his  busiaeiss  is 
selUfig  aotions,  and  that  he  intended  tp  use  the  boy,  wben  he 
readifid  the  proper  age,  to  le^d  him  about  after  school  hours 
and  iimi^  vii^tion.  The  boy  was  a  bright  boy,  in  good  health. 
The  jvry  was  instructed  that  the  respondents  could  only  recover 
the  value  of  the  boy's  services  during  his  minority  in  exces6  of 
his  maintenance  and  education.  The  amount  found  was  within 
tile  tvUffux,  and,  while  we  think  it  is  liberal,  we  cannot  say  that 
it  is  excessive. 
The  judjg^ment  is  affirmed. 

RuDKiN,  C.  J.,  and  Fullerton,  Mount,  and  Parker,  JJ., 
concur. 


Lexington  &  B.  S.  Ry.  Co.  v.  Moore. 

(Court   of   Appeals   of   Kentucky,   Nov.   4,    1910.) 

[131  S.  W.  Rep.  267.] 

Deeds — Constmction — Extrinsic  Matters. — In  the  absence  of 
fraud  or  mistake  in  the  execution  of  a  deed,  it  must  be  construed 
according  to  its  terms. 

Contracts — Construction — Question  for  Court — The  interpretation 
of  an  unambiguous  contract,  susceptible  of  only  one  reasonable  con- 
>tniction,  is  for  the  coutt;  and  it  must  be  construed  according  to  its 
terras  as  written. 

Costncts — ConstmctioB — ^Intention  of  Parties. — The  intention  of 
the  parties  to  a  contract,  arrived  at  from  a  consideration  of  the  con- 
tract, controls;  and  in  aid  of  what  the  parties  intended  it  is  admis- 
sible, in  the  construction  of  contracts  free  from  ambiguity,  to  con- 
sider the  circumstances  and  conditions  surrounding  the  parties  at 
th«  time  the  contracts  were  entered  into,  to  shed  light  on  the  in- 
tention of  the  parties,  and  such  intention  prevails,  unless  it  does 
violence  to  the  contract  as  written. 

RaHf oads — Conveyances  of  Land  for  Railroad  Purposes — Construc- 
tioB. — A  deed  conveying  for  railroad  ptu'poses  a  vacant  lot,  which 
gave  to  the  grantor  an  unobstructed  view  from  his  residence  down 
a  street  to  a  river,  which  stipulates  for  the  location  of  depots  which, 
if  so  located,  do  not  destroy  the  view,  excludes  the  erection  of  de- 
pots at  other  places  so  as  to  obstruct  the  view;  and,  on  the  railroad 
constructing  depots  at  other  places  and  thereby  obstructing  the  view, 
the  grantor  may  sue  for  damages. 

Railroads — ^Conveyances  of  Land  for  Railroad  Purposes — ^Construc- 
tion.*—A  deed  of  land  for  railroad  purposes,  which  permits  the 
trection  of  depots  thereon  at  places  designated,  is  not  contrary  to 

•For  the  authorities  in  this  series  on  the  subject  of  the  obligation 
and  liabilities  of  railroad  companies  under  contracts  by  which  the/ 
a^ee  to  locate  and  maintain  stations  or  depots  at  certain  points,  se^ 
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public  policy,   though  construed   to  prohibit  the  erection    of   depots 
at  other  places  on  the  land  a  few  feet  from  the  designated  places. 

Railroads — Conveyances  of  Land  for  Railroad  Purposes — Construc- 
tion.*— A  gfrantor  of  land  for  railroad  purposes  may  sue  for  damages 
for  the  erection  by  the  railroad  of  depots  at  places  on  the  land 
other  than  the  places  designated  in  the  deed,  and  the  rights  of  the 
parties  are  not  affected  by  the  rights  of  the   public. 

Railroads — Conveyances  of  Land  for  Railroad  Purposes — Con- 
struction.— A  grrantor  of  land  for  railroad  purposes,  who  by  the  deed 
designated  the  places  thereon  for  the  erection  of  depots,  so  as  to 
prevent  depots  from  obstructing  his  view,  did  not  abandon  or  waive 
the  condition  by  a  subsequent  deed  of  an  adjacent  strip  of  land, 
silent  as  to  the  location  of  depots,  where  the  strip  was  not  suitable 
for  the  erection  of  depots,  and  where  it  was  not  intended  that  any 
building  should  be  erected  thereon. 

Appeal  from  Circuit  Court,  Boyd  County. 

Action  by  Sarah  E.  Moore  against  the  Lexington  &  Big  Sandy 
Railway  Company.  From  a  judgment  for  plaintiff,  defendant 
appeals.     Affirmed. 

Worthington,   Cochran   &  Brouming,    for   aj^ellant. 
L.  T,  Everett  and  George  B,  Martin,  for  appellee. 

Carroll,  J.  In  1880  the  appellant  and  her  husband,  since 
deceased,  sold  and  conveyed  to  "the  Contracting  &  Building 
Company"  a  parcel  of  land  containing  something  over  one  acre. 
At  the  time  the  vendee  was  engaged  in  constructing  a  railroad, 
which  by  subsequent  transfers  passed  into  the  hands  of  the 
appellant  company,  and  the  conveyance  by  the  appellee  and  her 
husband  to  it  was  for  railroad  purposes.  Among  other  things 
the  deed  contained  the  following  stipulation:  "The  depot  for 
passengers  and  partly  for  E.,  L.  &  B.  S.  freight  is  to  front  the 
northern  edge  of  Division  street,  and  be  north  of  the  line  of  said 
street;  and  the  transfer  depot  and  freight  depot  of  the  Chattaroi 
road  is  to  front  Division  street  on  the  soulh  side,  and  be  at  least 
twenty  feet  back  from  the  line  of  the  street,  and  farther  back 
if  practicable." 

At  the  time  this  deed  was  made,  and  now,  Division  street  was, 
and  is,  the  principal  street  in  the  city  of  Catlettsburg,  running 
back  from  the  Ohio  river  to  the  lot  conveyed  by  the  appellee  and 
her  husband  to  the  Contracting  Company.  After  the  deed  was 
made,  the  residence  of  appellee,  which  is  now  located  where  it 

was  then,  faced  Division  street,  being  separated  from  it  by  the 

'— ^ —  - 

foot-note  of  Atlanta,  etc.,  R.  Co.  v.  Camp  (Ga.),  28  R.  R.  R.  188, 
51  Am.  &  Eng.  R.  Cas..  N.  S.,  188;  foot-note  of  Taylor  v,  Florida 
East  Coast  Ry.  Co.  (Fla.),  27  R.  R.  R.  289,  50  Am.  &  Eng.  R.  Cas., 
N.  S.,  289. 
*See   (*)   on  preceding  page. 
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ht  coDveyed  to  the  Contracting  Company.     At  the  time  of  this 
conve>'ance  there   were   no  buildings  on  the  lot  conveyed,  and 
there  was  a  dear  and  unobstructed  view  from  the  Moore  resi- 
dence down  Division  street  to  the  Ohio  river,  giving  to  the  oc- 
cupants of  the  residence  an  attractive  view  of  the  city  and  the 
river.    In  1900  the  appellant  company  erected  upon  this  lot  and 
in  front  of  the  Moore  residence  a  large  passenger*  station,  that 
obstructed  the  viev^    from  the  residence  of  the  citv  and  river. 
This  action  was  brought  to  recover  damages  for  the  erection  of 
this  depot  in  violation  of  the  terms  of  the  deed,  which  it  is  con- 
tended contemplated   that  the  depots,  if  erected,  should  be  so 
situated  as  that  the  view  from  the  residence  down  Division  street 
would  be  unobstructed.     Upon  a  trial  the  appellee  was  awarded 
damages  in  the  sum  of  $1,000. 

The  only  ground  relied  upon  for  reversal  is  that  the  court 
should  have  directed  the  jury  to  find  a  verdict  in  favor  of  the 
appellant  company.     Appellee's  cause  of  action  is  based  upon 
the  proposition   that  the  erection  of   the  depot  at  the  end  of 
Division  street  and  in  front  of  her  residence  constituted  a  breach 
oi  the  agreement  contained  in  her  deed  to  the  Contracting  Com- 
pany; her  contention  being  that  the  deed  to  that  company  pro- 
hibited the  erection  of  a  depot  except  at  the  places  indicated  in 
the  deed.    When  it  is  taken  into  consideration   that  the  land 
conveyed  was  between  the  residence  and  the  end  of  Division 
street,  and  that  it  was  intended  that  the  land  should  be  used  for 
raikoad  purposes,   it   is   manifest  that   the   designation   of   the 
places  at  which  depots  should  be  erected  was  inserted  for  the 
porpose  of  leaving  unobstructed  by  depot  or  other  buildings  the 
view  from  the  residence  down  Division  street  to  the  river.     But 
't  is  insisted  that  the  intention  of  the  parties  is  to  be  gathered 
from  the  instrument  itself,  and  that,  as  it  does  not  prohibit  the 
erection  of  a  depot  or  other  building  at  the  place  the  depot  com- 
plained of  was  put,  the  appellant  company  as  the  owner  of  the 
^nd  had  the  right  to  use  it  for  such  legitimate  purposes  as  it 
5^^^  proper,  and  to  erect  its  depot  at  any  place  on  the  land  that 
^'^ist  suited  its  interest  or  convenience. 

As  there  is  no  charge  of  f faud  or  mistake  in  the  execution  of 

^  ^  instrument,  it  must  be  construed  according  to  its  terms,  and 

Jt       is  well  settled  that  when  there  is  no  ambiguity  in  the  contract, 

^i^^d  it  is  not  susceptible  of  more  than  one  fair  and  reasonable  con- 

'^'^^^^^^on,  its  interpretation  is  a  question  of  law,  and  it  becomes 

"^^  dut)'  of  the  court  to  construe  it  according  to  its  terms  as  writ- 

^-    L.  &  N.  R.  Co.  V,  Louisville  Southern  R.  Co.,   100  Kv. 

y^»  39  S.  W.  42,  19  Ky.  Law  Rep.  11.     But,  in  the  construction 

y  .^fi  contracts,  the  intention  of  the  parties  making  the  contract, 

'  '^   can  be  arrived  at  from  a  consideration  of  the  instrument, 

^•"'^^  conXvoX,  and  in  aid  of  what  the  parties  intended  it  is  ad- 

"'^^ib/e,  in  the  construction  of  many  contracts  that  are  on  their 
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face  free  from  ambiguity,  to  consider  their  situation  and  tbe 
circumstances  and  coaditions  surrounding  them  at  the  time  the 
contract  was  entered  into,  not  for  the  purpose  of  raodifjong  or 
enlarging  or  curtailing  its  terms,  but  to  shed  light  upon  the  in- 
tention of  the  parties.  And  the  intention  of  the  parties  thus 
gathered  will  prevail,  unless  it  does  violence  to  the  meaning  of 
the  contract  as  written.  Page  on  Contracts,  §  1123;  Kauffman 
V.  Raeder,  108  Fed.  171,  47  C.  C.  A.  278,  54  L.  R.  A.  247;  Smith 
V,  Kerr,  108  N.  Y.  31,  15  N.  E.  70,  2  Am.  St.  Rep.  362;  Hil- 
drith  V,  Forrest,  4  J.  J.  Marsh.  217.  In  other  words,  if  a  written 
contract,  when  viewed  from  the  standpoint  of  the  parties  at  the 
time  it  was  executed,  can  be  made  to  carry  out  their  intention  as 
expressed  in  the  writing,  the  court  will  adopt  the  construction 
that  will  accomplish  this  end. 

The  contract  under  consideration  aflFords  a  good  illustration  of 
the  class  in  which  it  is  permissible  to  admit  extrinsic  evidence  to 
understand  why  certain  conditions  and  limitations  were  inserted. 
The  contract  is  apparently  free  from  ambiguity.     It  is  written 
in  simple  words,  and  on  its  face  there  is  no  confusion  or  un- 
certainty.    The  reading  of  it  will  not  give  any  intimation  why 
the  places  at  which  depots  mig^t  be  erected  was  fixed,  but, 
when  the  conditions  as  they  existed  on  the  ground  are  under- 
stood, the  reason  for  designating  these  places  becomes  at  once 
apparent.     It  is  easy  to  arrive  at  the  purpose  in  stipulating  in 
the  deed  the  places  at  which  depots  should  be  located,  and  it  is 
clear  that  the  designation  of  these  places  was  intended  to  ex- 
clude the  erection  of  a  depot  in  front  of  the  residence.     There  is 
no  fact  or  circumstance  connected  with  the  execution  of  the 
paper  or  the  language  employed  from  which  the  inference  can 
be  drawn  that  the  object  in  the  minds  of  the  parties  was  to  have 
depots  erected  on  the  premises ;  and,  this  being  so,  it  would  seem 
to  follow  that  the  purpose  in  mentioning  their  sites  was  to  pro- 
hibit the  erection  of  depots  at  other  places  on  that  lot.   It  would, 
of  course,  as  suggested  by  counsel  for  appellant,  have  been  easy 
enough  for  the  parties  to  have  expressed  in  the  deed  that  no 
depot  should  be  erected  that  would  obstruct  the  view  from  the 
residence  down  Division  street ;  but  we  think  the  stipulation  in 
regard  to  the  places  where  depots  might  be  erected  and  which 
saved   this   view   was  the   same  in   effect   as  if  the  condition 
suggested  by  counsel  had  been  inserted  in  the  deed.     And  it  is 
not  reasonable  to  give  this  instrument  any  other  construction 
than  one  that  would  prohibit  the  erection  of  a  depot  at  the 
place  that  resulted  in  this  litigation.     If  we  are  right  in  this  con- 
clusion, it  necessarily  follows  that  it  was  a  breach  of  the  contract 
to  put  the  depot  in  the  prohibited  place,  and  consequently  the 
injured  party  had  the  right  to  maintain  this  action  to  recover 
damages  for  the  breach;  the  ri^t  of  recovery  and  the  measure 
of  damage  being  the  same  as  if  the  deed  had  in  terms  foAidden 
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the  erection  of  the  depot,  «nd  in  Yiolation  of  this  express  con- 
<fitioa  one  had  been  erected. 

It  is  ftrrther  insisted  that  if  the  deed  is  so  construed  as  to  pro- 
hibit the  crectiem  of  a  depot  at  the  terminus  of  Division  street, 
or  at  any  other  places  than  those  specified  in  the  deed,  then  the 
praliAition  is  contrary  to  public  policy,  and  consequently  nt^l 
and  Yoid.    In  support  of  this  contention  our  attention  is  calted 
to  a  ntunber  of  authorities  holding  that  a  contract  that  provides 
for  the  erection  of  a  depot  at  a  particular  place,  and  prohibits  the 
erection  of  others   within   prescribed  limits,  is  against   pubKc 
poBcy.    Among  the  cases  so  holding  are  St.  Joseph  &  Denver  R. 
Co.  r.  Ryan,  11  Kan.  602,  15  Am.  Rep.  357;  Marsh  v.  Fairbury, 
R.  Co.,  64  111.  414,  16  Am.  Rep.  564;  Williamson  v,  Chicago  R. 
Ca.  53  Iowa,  126,  4  N.  W.  870,  36  Am.  Rep.  203 ;  Beasley  v. 
Texas  Pacific  R.  Co.,  191  U.  S.  492,  24  Sup.  Ct.  164,  48  L.  Ed. 
274.    As  illustrating  the  reasons  upon  which  the  principle  an- 
nounced in  these  cases  rests,  we  may  take  the  Ryan  Case  as  an 
example.    There  the  deed  in  question  stipulated  for  the  erec- 
tioii  of  a  depot  at  a  designated  place,  and  prohibited  the  erection 
of  any  other  depot  within  three  miles  of  that  place.     The  con- 
demnation of  the  restriction  was  put  upon  the  ground  that  the 
puUic  interest  was  concerned,  and  might  be  injuriously  affected 
fey  the  limitation.  The  court  said :  "Railroad  companies  are  private 
airporations ;    yet  they  are  declared  to  be  quasi  public  agencies, 
and  their  roads  subserve  to  a  certain  extent  public  purposes. 
"*  *  *   It  would  seem  to  follow  that  the  public  has  a  right  to 
say  that  they  shall  not  be  permitted,  through  private  corporations, 
to  make  any  contract  which  would  prevent  them  from  accom- 
modating the  public  in  the  matter  of  transportation  and  travel. 
*  *  *  A  contract  that  they  will  not  discharge,  or  by  which  they 
cannot  discharge,  those  obligations,  is  a  breach  of  that  public 
duty,  and  cannot  be  enforced.     *    *    *     The  number  and  loca- 
tion of  the  depots,  so  as  to  constitute  reasonable  depot  facilities, 
vary  with  the  changes  and  amount  of  population  and  business. 
A  contract  to  leave  a  certain  distance  along  the  line  of  the  road 
destitute  of  depots  is  in  contravention  of  this  duty.*' 

With  the  principle  laid  down  in  this  and  the  other  cases  that 
follow  it  we  have  no  fault  to  find.  But  clearly  the  conditions 
presented  by  this  record  do  not  call  for  and  would  not  justify 
the  application  of  the  doctrine  announced.  Here  the  railroad 
company  was  authorized  to  erect  both  passenger  and  freight 
depots  within  a  few  feet  of  the  place  where  a  depot  was  pro- 
hibited. The  rights  of  the  public  could  not  be  materially  or  at 
all  prejudiced  or  affected  in  any  way  by  the  prohibition  against 
the  erection  of  a  depot  in  the  prohibited  place.  But,  aside  from 
this,  the  public  cannot  be  interested  in  this  suit  brought  by  ap- 
pellee to  recover  damages  for  breach  of  a  contract.  She  is  not 
seeking  to  prohibit  the  erection  of  a  depot  at  any  place  the  cottv- 
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pany  chooses  to  locate  it.  Nor  is  she  asking  that  the  depot  it 
has  erected  shall  be  removed.  She  only  demands  that  the  rail- 
road company  shall  compensate  her  for  the  privilege  of  putting 
it  where  it  is  located.  It  is  therefore  manifest  that  with  tliis 
controversy  the  public  can  have  no  concern.  It  is  purelx  a 
private  matter  affecting  alone  the  private  right  between  the  par- 
ties to  the  litigation. 

It   is    further    contended    that    appellee  has  .  by  her    conduct 
waived  the  right  to  complain  of  the  erection  of  this  depot  or   to 
ask  compensation  in  the  way  of  damages  for  its  erection.     This 
is  put  upon  the  ground  that,  soon  after  the  deed  was  made    to 
the   Contracting  &    Building   Company,   the   grantors   conveyed 
to  the  Chattaroi  Railroad  Company  a  narrow  strip  of  land    be- 
tween the  lot  retained  with  the  residence  and  the  land  conveyed 
to  the  Contracting  &  Building  Company,  and  parallel  with    it^ 
without  placing*  in  the  deed  to  it  any  restriction  or  condition   as 
to  the  location  of  a  depot  or  other  building.     The  caise  of  I>un- 
can  V.  Central  Passenger  R.  Co.,  85  Ky.  525,  4  S.  W.  228,  9  Ky. 
Law  Rep.  92,  is  relied  upon  to  support  appellant's  theory,  and 
the  argument  is  made  that  although  the  grantors  may  have^  con- 
templated, when  the  deed  to  the  Contracting  &  Building  Com- 
pany was  made,  the  prohibition  of  the  erection  of  any  buildings 
that  would  obstruct  their  view,  this  object  or  scheme  was  aban- 
doned when  the  deed  was  made  to  the  Chattaroi  Railroad  Com- 
pany without  any  restrictions.     But  here  again  the  conditions 
.surrounding  the  parties  must  be  taken  notice  of,  as  well  as  the 
purpose  for  which  the  deed  to  the  railroad  company  was  made. 
The  strip  of  land  conveyed  to  it  is  only  45  feet  wide  at  one  end 
and  21  feet  at  the  other,  and  it  is  shown  not  to  have  been  suita- 
ble for  the  erection  of  depots  or  other  buildings,  and,  further^ 
that  it  was  never  intended  that  any  building  should  be  erected 
on  it.     From  these  facts,  it  is  apparent  that  in  failing  to  insert 
any  limitation  in  the  deed  there  was  no  abandonment  or  waiver 
of   the   conditions   imposed   in  the   deed   to  the  Contracting    & 
Building  Company.     The  facts  do  not  bring  the  case  within  the 
rule  laid  down  in  the  Duncan  Case. 

Wherefore  the  judgment  is  affirmed. 
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(Supreme  Court   of   Georgia,   Sept.   30,   1910.) 

[69  S.  E.  Rep.  117.] 

Hl^hiRrays — Eidstence — Evidence. — Although  it  was  an  issue  as  to 
'vrfaether  or  not  a  certain  strip  of  land  was  a  part  of  the  right  of  way 
of  a  railroad  company  prior  to  1884,  or  was  a  public  road  and  being 
iirorkcd  by  the  county  authorities  as  such,  the  court  did  not  err  in 
cjccluding  the  following  evidence  offered  by  the  plaintiff,  who  in- 
sisted that  the  strip  of  land  was  a  public  road:  "Prior  to  1884  I 
saw  nirork  being  done  on  that  road  [the  road  claimed  by  plaintiff  in 
his  pleadings  to  have  been  a  public  road  prior  to  1884].  It  was 
b«in£^  done  by  people  in  the  garb  of  convicts,  some  of  them  with 
stripes  on,  working  there  with  pick  and  shovel,  and  men  with  guns 
on  their  shoulders."  The  mere  fact  that  the  people  who  were  seen 
^rorking^  on  the  strip  of  land  were  in  the  garb  of  convicts  was  not 
evidence  of  the  fact  that  it  was  a  public  road  and  that  the  work 
was  bein^  done  by  the  public  authorities  of  the  county,  inasmuch 
as  convicts  at  that  date  were  leased  to  private  parties,  and  it  would 
have  been  competent,  under  the  law,  for  the  lessees  to  have  em- 
ployed the  convicts  in  the  labor  at  which  they  were  seen  upon  pri- 
vate   property. 

Evidence — Documentary  Evidence — City  Map. — The  court  did  not 
err  in  admitting  in  evidence  a  map  of  the  city  of  Atlanta,  over  the 
objection  that  "said  map  was  not  one  made  by  the  city  of  Atlanta, 
but  by  private  engineers";  it  appearing  that  the  map  was  made  by 
the  engineers  under  contract  with  the  city,  that  it  was  correct,  and 
that   the   city  had  accepted  it  as  the  city  map. 

Kvidcnce — ^Admissions  by  Former  Owner. — The  width  of  the  right 
of  vray  of  the  railroad  company  being  in  issue,  it  was  competent 
for  the  railroad  company  to  prove  that  a  person  who  had  formerly 
owned  the  land  of  which  the  strip  in  question  was  a  part,  and  who 
would  have  been  the  owner  of  the  strip  also,  unless  the  same  had 
been  acquired  by  the  railroad  company  as  a  part  of  its  right  of  way,. 
said«  while  in  possession  of  a  remainder  of  the  land,  that  the  right 
of  way  extended  a  distance  of  50  feet  on  each  side  of  the  center  of 
the  railroad,  which  would  have  embraced  the  strip  of  land  in  con- 
troversy. 

Adverse  Possession — Sufficiency  of  Possession. — The  court  did 
not  ^f^  '"  defining  possession,  which  might  be  the  foundation  of 
prescription,  in  the  following  charge  to  the  jury:  "If  there  were 
tracks  on  the  adjoining  land,  and  trains  of  cars  were  run  on  them, 
and  these  things,  when  taken  in  connection  with  the  acts  done  on 
the  30-foot  strip,  would  indicate  that  a  railroad  was  being  conducted 
there,  and  that  the  railroad  was  claiming  this  20-foot  strip  as  a 
part  of   its  right  of  way,  and  this  was  so  notorious  as  to  attract  the 
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attention  of  every  adverse  claimant,  and  so  exclusive  as  to  prevent 
actual  occupation  by  another,  this  would  be  possession." 

Correct  Charge. — It  was  not  error  for  the  court  to  charge:  **Thc 
deed  from  Samuel  Thomas  and  Thomas  S.  Ryan  to  the  defendant, 
dated  October  29,  1905,  conveys  to  the  defendant  the  right  of  way 
of  said  railroad  between  Whitehall  street  and  Simpson  street,  and 
that  would  give  color  of  title  to  a  right  of  way  100  feet  wide,  50 
feet  on  each  side  of  the  center  of  its  main  line,  provided  you  be- 
lieve from  the  evidence  that  the  Monroe  Railroad  &  Banking  Com- 
pany laid  out  its  right  of  way  100  feet  wide,  50  feet  on  each  side  of 
its  main  line,  and  that  it  and  its  successors  maintained  the  right 
of  way  between  Whitehall  street  and  Shelton  street  that  width  by 
keeping  it  clear  of  trees  and  undergrowth  up  to  the  time  said  deed 
was  executed."     Harriss  v.  Howard,  186  Ga.  325,  55  S.  E.  69. 

Trial — Instructions — Ambiguity. — The  court  did  not  err  in  refus- 
ing a  request  to  give  in  charge  the  following:  **Any  uninterrupted 
use  by  the  public  generally  of  lands  as  a  roadway  for  a  period  of 
time  extending  through  20  years,  accompanied  by  acceptance  by 
public  authorities,  gives  a  prescriptive  right  to  the  public  to  such 
road  or  highway."  This  charge  was  ambigtious,  being  susceptible 
of  two  constructions;  one  laying  down  the  principle  that  the  *'ac- 
ceptance"  by  the  public  authorities  should  be  co-extensive  with  the 
user  by  the  public  and  continuous  throughout  the  period  of  80 
years,  while,  under  another  construction  of  the  request  to  charge, 
uninterrupted  user  by  the  public  for  20  years  and  acceptance  by  the 
public  authorities  at  any  time  would  be  sufficient.  The  court  might 
hare  legitimately  construed  the  request  in  either  of  t4ie  two  ways 
mentioned.  His  charge  as  given  sufficiently  covered  the  first  of 
these  constructions,  and  a  charge  upon  the  principle  involved  in 
the  other  construction  was  not  distinctly  invoked  by  the  request. 

Review  on  Appeal. — ^The  other  requests  to  charge,  so  far  as  they 
were  legal  and  pertinent,  were  covered  by  the  general  charge.  No 
error  is  shown  in  the  other  rulings  of  the  court  complained  of. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Fulton  County;  J.  T.  Pendleton, 
Judge. 

Action  by  C.  C.  Murphy  and  others,  executors,  against  the 
Central  of  Georgia  Railway  Company.  Judgment  for  defend- 
ant, and  plaintiffs  bring  error.     Affirmed. 

Tye,  Peeples  &  Jordan,  for  plaintiff  in  error. 

Dorsey,  Brewster,  Howell  &  Heyntan,  for  defendant  in  error. 

Beck,  J.  The  dispute  between  the  parties  in  this  case  is  over 
a  strip  of  land  20  feet  in  width  and  about  1,381  feet  in  length, 
extending  from  Glenn  street  on  the  north  to  Shelton  street  on 
the  south,  in  the  city  of  Atlanta ;  tfie  issue  being  as  to  whether 
the  same  constitutes  the  eastern  edge  of  a  100-foot  right  of  way 
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of  tk'defeodant  railroad  company  or  the  western  third  of  a  60- 
foot  public  road  for  said  distance.     The- plaintiff,  in  1881,  ac- 
qmrri  title  to  the  lands  lying  east  of  and  abutting  on  the  strip 
of  land  m  dispute.    He  allied  that  at  the  time  this  20- foot  strip 
was  a  road  traveled  by  the  pnWic,  and  had  been  so  used  for 
more  thair  20  years ;  that  in  1884s  upon  petition  of  citizens,  the 
commissioners  of  roads  and  revenues  of  Fulton  county  passed 
an  order  formally  opening  and  accepting  the  same  as  a  puWic 
n»d;  that  upon  the  parsing  of  this  order  the  petitioner  and  other 
aimtting  landowners  on  the  east,  desiring  that  the  road  in  front 
oi  their  property  should  be  60  feet  in  width,  dedicated  an  addi- 
tional 40-foot   strip   for   that  purpose,   adjoining   said   20-foot 
road ;  that  the  county  authorities  toolc  charge  of  and  worked  the 
entire  60- foot  road;    and  that  the  same  has  ever  since  been  a 
pabKc  road.    A  short  time  prior  to  the  bringing  of  this  suit  the 
defendant  railroad  company  began  changing  the  grade  of  the 
20-foot  strip  in  question  and  laying  its  tracks  thereon,  and  the 
plaintiff  filed  suit  to  enjoin  any  further  interference  with  the 
alleged  60- foot  road  in  front  of  his  lands  and  the  use  of  any 
portion  of  same  by  the  defendant  as  its  right  of  way. 

The  defendant  denied  the  plaintiff's  contentions,  and  claimed 
that  its  predecessor  in  title,  the  Monroe  Railroad  &  Banking 
Company,  some  time  prior  to  1845,  duly  acquired  title  by  con- 
tract to  a  100-foot  right  of  way,  which  included  in  the  20-foot 
strip  in  controversy,  built  its  line  of  road  thereon,  and  main- 
tained said  lOO-foot  right  of  way  until,  in  1846,  the  same  was 
sold  to  the  Macon  &  Western  Railroad  Company ;  that  the  last- 
named  company  kept  the  said  right  of  way,  100  feet  wide,  clean 
of  all  growth,  and  used  the  same  to  operate  a  railroad  thereon, 
placed  telegraph- poles  and  mile  posts,  dug  ditches,  built  em- 
bankments, etc.,  until  it  was  succeeded  by  the  Central  Railroad 
&  Banking  Cbmpany  in  1873;  that  the  Central  Railroad  & 
Banking  Company  used  and  maintained  said  lOO-foot  right  of 
way  in  the  manner  above  stated  until  succeeded  by  this  defend- 
ant in  1896;  and  that  this  defendant  has  ever  since  been  in  con- 
tinuous, uninterrupted,  and  peaceable  possession  of  said  strip 
and  right  of  way  until  the  filing  of  this  suit,  operating  its  rail- 
road thereon,  keeping  the  same  clear  of  obstructions,  planting 
poles  and  posts,  grading,  and  in  various  other  ways  using  said 
right  of  way,  including  the  strip  in  controversy,  for  more  than 
seven  years  prior  to  the  bringing  of  this  suit. 

The  jury  returned  a  verdict  for  the  defendant.    The  plaintiff'^ 
motion  for  a  new  trial  was  overruled,  and  he  excepted. 

1-5.    The  rulings  made  in  the  first  five  headnotes  do  not  re- 
quire elaboration. 

6.  It  is  complained  that  the  court  erred  in  refusing  a  written 
request  to  give  in  charge  to  the  jury  the  following:  '*Any  unin- 
terrupted use  by  the  public   generally  of  lands  as   a  roadway 
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for  a  period  of  time  extending  through  20  years,  accompanied 
by  acceptance  by  public  authorities,  gives  a  prescriptive  right  to 
the  public  to  such  road  of  highway."     We  do  not  think  that  the 
failure  of  the  court  to  instruct  the  jury  in  the  language  of  the 
request  was  error.     It  is  manifest  that  the  charge  which  the 
court  refused  to  give  is  ambiguous.     It  is  susceptible  of  two 
constructions:     First.     It  might  be  construed  to  mean  that  an 
uninterrupted  use  by  the  public  generally  of  lands  as  a  roadway 
for  a  period  of  time  extending  through  20  years,  accompanied 
by  acceptance  by  the  public  authorities  extending  through  that 
period  of  time,  from  the  beginning  to  the  end  thereof,  would 
give  a  prescriptive  right  to  the  public  to  such  road.     Second.    It 
might  be  construed  to  mean  that  an  uninterrupted  use  by  the 
public  generally  of  the  strip  of  land  in  question  as  a  roadway 
for  a  period  of  time  extending  through  20  years,  and  acceptance 
by  the  public  authorities  at  any  time  within  that  20  years,  even 
at  or  near  the  close  of  that  period,  would  give  a  prescriptive 
right  to  the  public  to  such  road.     These  two  constructions  em- 
body very  different  statements  of  the  law  upon  the  question  in- 
volved.    If  the  first  construction  which  might  have  been  placed 
upon  the  written  request  was  the  statement  of  the  law  desired 
by  counsel  offering  the  request  to  charge,  then  the  principle  em- 
bodied in  the  request  was  sufficiently  covered  by  the  charge  as 
given;  and,  as  the  court  might  fairly  have  placed  this  construc- 
tion upon  the  written  request,  he  should  not  be  held  to  have  com- 
mitted error  in  refusing  to  give  another  charge  upon  a  subject 
which  was  already  sufficiently  covered  by  his  charge  as  given.    H 
counsel  had  desired  a  charge  laying  down  the  doctrine  as  stated 
in  the  second  construction  of  the  written  request,  he  should  have 
framed  it  in  terms  more  aptly  embodying  the  principle  which  he 
sought  to  have  incorporated  in  the  court's  instructions. 

7.  The  other  requests  to  charge,  so  far  as  such*  requests  were 
legal  and  pertinent,  were  covered  by  the  general  charge.  No  error 
is  shown  in  the  other  rulings  of  the  court  complained  of;  and 
the  minor  inaccuracies  in  the  statement  of  the  contentions  of  the 
parties  were  not  of  sufficient  materiality  to  be  cause  for  the 
grant  of  a  new  trial. 

Judgment  affirmed.     All  the  Justices  concur. 
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•  Supreme  Court  of  Colorado,  July  5,  1910.     Rehearing  Denied  Nov. 

14,  1910.) 

[Ill    Pac.   Rep.   595.] 

Advene  PoBsession — Persons   Entitled — Railroad    Companies.* — A 

railroad  company  may  obtain  title  to  its  right  of  way,  under  Sess. 
Laws  1893,  c.  118,  §  6  (Rev.  St.  1908,  §  4089),  making  every  person 
the  legal  owner  of  land  according  to  his  paper  title,  who,  being 
in  its  actual  possession  under  claim  and  color  of  title  made  in  good 
faith,  continues  in  possession  for  seven  successive  years,  paying  all 
taxes  legally  assessed. 

Adverse  Possession — Requisites — Payment  of  Taxes — ^"Legally 
As8e«8ed."~Mills'  Ann.  St.  §  3807  (Gen.  Laws  1877,  §  2251),  re- 
qnires  the  state  board  of  equalization  to  make  assessments  upon 
railways,  and  include  therein  its  rights  of  way,  etc.,  and  the  reve- 
nue act  (Laws  1902,  c.  2)  requires  such  board  to  assess  all  prop- 
erty used  or  controlled  by  railroad  companies  with  certain  excep- 
tions. Held,  that  a  railroad  company  in  possession  of  and  using 
land  as  its  right  of  way  was  "legally  assessed"  thereon  by  the  state 
board  of  equalization,  within  the  meaning  of  Sess.  Laws  1893,  c. 
118, 1  6  (Rev.  St.  1908,  §  4089),  making  every  person  the  legal  owner 
of  land  who  is  in  the  actual  possession  thereof  as  stated,  for  seven 
successive  years,  and  during  such  time  pays  all  taxes  legally  as- 
sessed thereon. 

Gabbcrt,  J.,  concurring  specially. 

En  Banc.  Appeal  from  District  Court,  Ouray  County; 
Theron  Stevens,  Judge. 

Action  by  Charles  F.  Doelz  against  the  Denver  &  Rio  Grande 
Railroad  Company.  From  a  judgment  for  plaintiff,  defendant 
appeals.    Reversed   and  remanded. 

JVolcott,  Vaile  &  Waterman,  £.  N,  Clark,  Carl  J.  Sigfrid,  and 
T^^s.  L  Philips,  for  appellant. 
Story  6-  Story,  for  appellee. 

MussER,  J.  Plaintiff  brought  this  action  in  19CM-  to  recover 
l^e  possession  of  certain  land  on  which  a  portion  of  the  defend- 
ant company's  roadbed  and  track  was  constructed  and  which 
formed  the  necessary  right  of  way  for  the  operation  of  defend- 
^t's  line  of  railw^iy.  In  1887  one  Fry,  who  claimed  the  land 
3s  a  part  of  a  mining  placer,  executed  and  delivered  to  defendant 

.*For  the  authorities  in  this  series  on  the  subject  of  the  acquisi- 
tion of  land  for  a  railroad  right  of  way  by  prescription  or  adverse 
possession,  see  foot-note  of  Connellsville  Gas  Coal  Co.  v.  Baltimore 
*  0.  R.  Co.  (Pa.),  27  R.  R,  R.  701,  50  Am.  &  Eng.  R.  Cas.,  N.  S., 

Wl. 
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a  deed  for  the  right  of  way  for  an  expressed  consideration  of 
$400.  The  defendant,  in  good  faith,  entered  upon  the  land. 
constructed  the  roadbed  and  track,  and  ever  since  as  early  as 
1888  has  been  running  its  trains  thereon  in  the  regular  prose- 
cution of  its  business  as  a  common  carrier.  At  the  time  de- 
fendant obtained  its  deed,  one  Hafer  also  claimed  the  land.  Sub- 
sequentl^y  contest  proceedings  were  had  in  the  United  States 
Land  Office  between  Hafer  and  Fry,  which  terminated  in  favor 
of  the  former,  and  a  United  States  patent  was  issued  to  him  for 
160  acres,  which  included  the  land  in  controversy.  In  189f> 
Hafer  conveyed  the  160  acres  to  the  plaintiff  without  excepting 
the  right  of  way. 

In  one  of  its  defenses,  the  defendant,  by  proper  allegations, 
alleged  facts  which,  if  proved,  would  give  it  the  benefit  of  sec- 
tion 6  of  the  Session  Laws  of  1893,  p.  328  (section  4089,  Rev. 
St.  1908),  which  reads  as  follows:  "Every  person  in  the  ac- 
tual possession  of  lands  or  tenements,  under  claim  and  color  oi 
title,  made  in  good  faith,  and  who  shall,  for  seven  successive 
years,  continue  in  such  possession,  and  shall  also,  during  said 
time,  pay  all  taxes  legally  assessed  on  such  lands  or  tenements, 
shall  be  held  and  adjudged  to  be  the  legal  owner  of  said  lands 
or  tenements,  to  the  extent  and  according  to  the  purport  of  his 
or  her  paper  title." 

A  railroad  company  is  entitled  to  the  benefit  of  this  statute 
for  the  protection  of  its  right  of  way.  Keener  zk  U.  P.  Ry.  Co. 
(C.  C.)  31  Fed.  126.  The  defendant,  in  its  brief,  contends  that 
it  possessed  and  had  performed  all  things  necessary  to  give  it 
the  benefit  of  this  statute  of  limitations.  In  his  answering  brief, 
the  plaintiff  does  not  contend  that  the  claim  and  color  of  title, 
good  faith,  and  possession  shown  on  behalf  of  defendant  are 
insufficient  to  satisfy  the  statute  as  to  each  of  these  elements, 
but  claims  that  it  was  not  shown  that  defendant,  for  seven  suc- 
cessive years,  had  paid  all  taxes  legally  assessed  on  the  premises. 
So  that  the  only  question  raised  in  the  briefs  on  the  sufficiency 
of  the  evidence  to  establish  the  defense  of  the  statute  is  as  to 
the  payment  of  taxes.  It  was  proven  that  the  defendant  paid  all 
the  taxes  assessed  against  it  as  a  railroad,  which  included  the 
assessment  of  the  right  of  way  in  question,  for  more  than 
seven  successive  years  prior  to  the  commencement  of  the  action 
and  from  and  including  the  year  1896.  It  was  also  proven  that 
the  160  acres  of  the  plaintiff,  which  included  the  right  of  way. 
were  assessed  by  the  assessor  of  the  county  for  the  taxes  of  the 
years  1899,  1901,  and  1902,  without  exceptin|[  from*  the  assess- 
ment the  right  of  way  in  question,  and  the  plaintiff,  for  these 
years,  paid  the  taxes  on  his  land  as  assessed  in  each  of  those 
years  before  the  defendant  paid  its  railroad  taxes.  The  plain- 
tiff contends  that  this  evidence  shows  that  the  defendant  did  not 
pay  all  taxes  legally  assessed.     If  it  be  assumed  that  the  assess* 
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ment  of  plaintiff's  land,  by  the  assessor,  in  tkis  manner,  was  an 
assessment  of  the  right  of  way,  and  the  payment  of  the  taxes 
br  plamtiff  as  a  payment  of  taxes  on  the  land,  including  the  right 
of  way,  theo  it  appears  that  the  right  of  way  was  doubly,  as- 
scssed^  once  by  the  state  board  of  equalization,  as  provided  by 
statute  for  the  assessment  of  railroad  property,  and  once-  by  the 
assessor  of  the  county,  and  that  both  parties  paid  the  taxes  in 
each  of  these  years.  Which  one  paid  the  taxes  legally  assessed 
for  those  years?  Section  3807,  Mills'  Ann.  St.  (section  2251, 
Gen.  Laws  1877),  provides  that  the  state  board  of  equalization 
^laii  make  assessments  upon  railways  within  the  state,  and  shall 
indnde  the  right  of  way,  roadbed,  bridges,  etc.  It  was  under 
this  section  that  defendant's  railroad  was  assessed  up  to  the 
time  of  its  assessment  under  the  revenue  act  of  1902  (Laws 
1902,  c.  2).  The  latter  act  likewise  similarly  provides  that  the 
state  board  of  equalization  shall  assess  all  the  property  used  or 
controlled  by  railway  companies  with  certain  exceptions  not  im- 
portant here. 

In  Carlisle  v.  Pullman  P.  C.  Co^  8  Colo.  320,  7  Pac.  164,  54 
Am.  Rep.  553,  this  court,  referring  to  section  3807,  Mills'  Ann. 
St.,  at  page  326  of  8  Colo.,  at  page  167  of  7  Pac.  (54  Am.  Rep. 
v3i,  said:  "This  section  provides  for  the  assessment  and  taxa- 
tion of  all  :he  property,  real  and  personal,  'owned,'  'belonging  to,* 
an<l  'used'  by  railroad  corporations  in  the  operation  of  their 
roads  in  this  state.  The  railroad  officials  are  required  to  make 
tull  returns  of  all  such  property;  regulations  are  prescribed  for 
^ts  valuation  and  taxation ;  and  the  powers  and  duties  of  the  rev- 
enue officials,  state  and  county,  with  respect  to  this  class  of  prop- 
erty, are  distinctly  defined.  This  section  was  evidently  intended 
to  cover  the  entire  subject  of  the  taxation  of  railroad  property, 
and  to  leave  nothing  used  by  these  corporations  out  of  the  list 
of  taxable  property,  regardless  of  the  condition  of  the  title,  and 
whether  the  line  of  railroad  lay  wholly  within  the  state,  or  partly 
within  and  partly  bevond  its  limits."  And  on  pages  328  and  329 
of  8  Colo.,  on  page  169  of  7  Pac.  (54  Am.  Rep.  553)  :  "As  we 
construe  section  2251,  the  county  officials  are  authorized  to  assess 
the  real  estate  of  these  corporations,  tc^ether  with  the  improve- 
n^ents  thereon,  'not  including  any  portion  of  the  road  itself,' 
situated  in  their  respective  counties,  and  they  are  likewise  au- 
thorized to  levy  taxes  upon  their  pro  rata  distribution  of  the 
^tire  assessment  of  the  remainder  of  the  property  owned  and 
used  by  the  railways,  the  jurisdiction  to  assess  which  is  con- 
ferred upon  the  state  board  of  equalization.  The  entire  road 
within  the  state,  with  all  the  rolling  stock  and  personal  property 
^^  every  kind  entering  into  its  equipment,  is  to  be  assessed  a« 
1  whole,  and  this  is  to  be  done  by  the  state  board.  They  are 
to  value  the  road  at  a  uniform  rate  per  mile  of  main  track,  an4 
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add  to  the  value  of  each  mile  a  pro  rata  distribution  of  the  whole 
valuation  of  the  rolling  stock  and  other  personalty." 

This  decision  of  our  own  court  compels  the  conclusion  that 
the  right  of  way  in  question  was  to  be  assessed  by  the  state 
board  of  equalization,  and  that  the  taxes  paid  by  the  defendant 
company  were  levied  .or  assessed  upon  a  valuation  or  assessment 
of  the  property  legally  made,  and  were  therefore  legally  as- 
sessed, and  those  paid  by  the  plaintiff  were  not  legally  assessed 
because  they  were  levied  upon  a  valuation  or  assessment  not 
legally  made.  A  like  conclusion  was  also  reached  by  the  Su- 
preme Court  of  Illinois,  under  similar  assessment  statute  and 
substantially  the  same  facts.  C,  M.  &  St.  P.  Ry.  Co.  7/,  Grant, 
167  111.  489,  47  N.  E.  750.  The  defense  of  the  statute  of  limi- 
tations pleaded  by  defendant  was  fully  established. 

The  judgment  of  the  lower  court  is  therefore  reversed,  and 
the  cause  remanded,  with  instructions  to  enter  judgment  for  de- 
fendant. 

Reversed  and  remanded. 

Steele,  C.  J.,  and  Bailey  and  White,  JJ..  concur.  Gab- 
BERT,  J.,  concurs  specially.  Campbell  and  Hill,  JJ.,  not  par- 
ticipating. 


Chicago,   B.  &  Q.   R.  Co.  v.  Board  of   Supers  of  Appanoose 

County,  Iowa,  et  al. 

(Circuit   Court   of   Appeals,   Eighth   Circuit,   April   8,   1910.     On   Pe- 
tition of  Plaintiff  in  Error  to  Modify  Opinion,  September  21,  1910.) 

[182   Fed.    Rep.   291.] 

Courts — Waters  and  Water  Courses — Federal  Courts — State  De- 
cisions.— Under  the  law  of  Iowa  as  established  by  decision,  which 
will  be  followed  by  the  federal  courts  in  that  state  in  matters  re- 
lating to  public  drains,  if  surface  water  in  fact  uniformly  flows  off 
over  a  given  course,  having  reasonable  limits  as  to  width,  the  line 
of  its  flow  constitutes  a  "water  course." 

Eminent  Domain — Condemnation  of  Right  of  Way  for  Drainage 
Ditch — Elements  of  Compensation — Crossing  Railroad. — In  proceed- 
ings to  condemn  right  of  way  for  a  public  drainage  ditch  across  a 
railroad  the  company  is  not  entitled  to  be  awarded  as  damages  the 
expense  of  building  a  new  bridge  over  the  ditch,  but  its  damages 
are  confined  to  the  value  of  the  easement  across  its  right  of  way. 
regardless  of  whether  or  not  the  ditch  follows  a  natural  water  course 
over  its  right  of  way. 

Railroads — Construction  and  Maintenance — Expense  of  Crossings 
over  Highways  and  Public  Drains. — A  lailroad  corporation  takes 
its  franchise  authorizing  it  to  construct  and  maintain  its  road  sub- 
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ject  to  the  duty  of  making  such  modifications  in  its  roadbed,  whether 
ihc  same  consists  of  trestle  or  grade,  as  may  be  necessary  to  carry 
iht  same  across  such  public  improvements  as  highways  and  public 
drains  thereafter  established. 

On  Petition  of  Plaintiff  in  Error  to  Modify  Opinion. 

Courts — Opinions  as  Evidence  of  Z^aw — Obiter  DictuoL — It  is  not 
the  practice  of  courts  to  rest  their  decisions  upon  a  single  ground, 
or  upon  the  narrowest  possible  basis  of  fact;  but,  on  the  contrary, 
every  consideration  which  is  directly  controlling  of  the  actual  is* 
*ue  tendered  is  a  legitimate  ratio  decidendi,  and  any  matter  of  fact 
•jf  of  law  thus  presented  which  would  defeat  the  claim  of  the  plain- 
tiff ii  germane  to  the  issue,  and  the  court's  opinion  thereon  is  not 
(•biter  dictum,  although  the  opinion  also  disposes  of  other  questions 
in  a  manner  which  would  be  determinative  of  the  case. 

Drains — ^Establishment  and  Maintenance  —  Iowa  Statute. — Act 
Iowa  April  2,  1907  (Laws  1907,  c.  95),  which  requires  drains,  in 
crossing  the  rig^ht  of  way  of  a  railroad,  to  be  located  at  the  place 
of  the  natural  waterway  across  such  right  of  way,  has  no  applica- 
tion to  a  drain  which  had  been  established  and  in  part  constructed 
before  the  statute  was  passed. 

Sanborn,  Circuit  Judge,  dissenting. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  Iowa. 

Proceedings  before  the  Board  of  Supervisors  of  Appanoose 
County,  Iowa,  to  establish  a  drainage  ditch.  From  an  award 
of  damages  by  appraisers  to  the  Chicago,  Burlington  &  Quincy 
Railroad  Company  that  company  appealed  and  removed  the 
cause  into  the  federal  court.  From  the  judgment  of  that  court 
<170  Fed.  665),  it  brings  error.    Affirmed. 

See,  also,  182  Fed.  301. 

On  the  4th  day  of  June,  1904,  the  owners  of  land  situated  in 
the  Chariton  Valley,  Iowa,  filed  a  petition  with  the  defendant, 
board  of  supervisors,  praying  the  establishment  and  construction 
o5  a  ditch  to  drain  that  district.  The  river  at  this  section  runs 
substantially  north  and  south,  having  a  valley  about  two  miles 
^"^de.  The  stream  winds  along  the  western  bluff  in  a  very 
crooked  course.  The  Chicago.  Burlington  &  Quincy  Railroad 
Company  has  two  branch  lines  which  cross  the  district  in  a  gen- 
eral east  and  west  direction,  and  are  intersected  by  the  proposed 
<irain,  the  north  line  being  known  as  the  "Kansas  City  Branch," 
and  the  south  line  as  the  "Keokuk  &  Western  Branch."  Each 
branch  has  two  trestles  in  the  valley,  one  over  the  river,  and 
"^t  other  over  a  stream  and  lowlands  about  a  mile  east  of  the 
"ver.  The  proposed  drain  passed  beneath  these  eastern  trestles. 
'^  Chariton  Valley  has  been  subject  to  ruinous  floods,  some- 
times filling  the  lowlands  from  bluff  to  bluff  to  the  depth  of  sev- 
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eral  feet.    These  inundations  were  not  only  disastrous  to  farms, 
but  also  caused  serious  injury  to  the  trestles  and  grade  of  the 
plaintiff's  roads.    The  drainage  ditch  taps  the  eastern  bank  of  the 
river  about  a  mile  north  of  the  tracks,  and  runs  in  a  southerly 
course  without  any  sharp  curves  for  seven  miles,  where  it  again 
rejoins  the  river.     It  was  the  opinion  of  the  drainage  authorities 
that  this  ditch  would  not  only  double  the  channel  of  the  river, 
but   that  owing   to  its    straight    course   the    water    would    pass 
through  it  rapidly,  and  thus  prevent  or  quickly  relieve  the  over- 
flows.    Upon  the  filing  of  the  petition  and  plan  for  the  drain, 
the  county  auditor,  in  obedience  to  the  local  statute,  served  no- 
tice upon  the  railroad  company  to  file  its  claim  for  any  damage 
which  it  would  suflFer  from  the  construction  of  the  improvement. 
In   response   to  this   notice   the  company   presented   a   petition 
wherein  it  claimed  damages  not  only  for  the  value  of  the  land 
occupied  by  the  drain,  but  also  for  the  cost  of  constructing  and 
maintaining  new  bridges  with  spans  and  concrete  piers  over  the. 
ditch.     Its  claim  amounted  to  $45,000  for  each  branch.     In  due 
time  a  board  of  appraisers  was  appointed  to  view  the  course  of 
the  drain  and  estimate  the  damage  to  be  caused  by  its  construc- 
tion.    This  board  assessed  the  plaintiff's  damages  in  the  case  of 
one  branch  line  at  $82.90  and  the  other  $112.50.     These  sums 
seem  to  have  covered  simply  the  damage  to  the  right  of  way 
lying  below  the  trestle,  and  included  nothing  for  damages  accru- 
ing to  the  superstructure.    The  board  of  supervisors,  by  resolu- 
tion, approved  this  appraisement.    Thereupon  the  railroad  com- 
pany, in  accordance  with  the  local  statute,  appealed  from  the 
decision  to  the  district  court  of  the  county,  and,  upon  the  rec- 
ord being  filed  there,  removed  the  case  to  the  federal  court.  The 
action  was  tried  without  a  jury,  pursuant  to  written  stipulation. 
The  court  made  elaborate  findings  of  fact,  among  other  things 
that  the  expense  of  cutting  the  trestle  for  the  construction  of 
the  drain  was,  for  one  branch,  $410,  and  for  the  other,  $488.22, 
and  that  the  cost  of  building  new  bridges  over  the  drain,  with 
spans  supported  by  concrete  abutments,  would  be  in  each  case 
$17,924,  :ind  that  the  annual  cost  of  maintaining  each  bridge 
would  be  $36,  which,  capitalized  at  5  per  cent.,  would  require 
$720.     The  railroad  company  claimed  that  it  should  be  allowed 
these  sums  as  damages  accruing  to  it  from  the  construction  of 
the  drain.     The  claim  was  denied  by  the  trial  court,  and  judg- 
ment entered  affirming  the  decision  of  the  board  of  supervisors. 
The  present  writ  of  error  is  brought  to  review  that  judgment. 

H.  H.  Trimble  (Palmer  Trimble,  on  the  brief),  for  plaintiff 
in  error. 

Clarence  A.  Baker,  for  defendants  in  error. 

Before  Sanborn  and  Adams,  Circuit  Judges,  and  Amidok, 
District  Judge. 
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is  to  drain  lowlands  which  are  not  drained  by  streams  having 
well-defined  banks.  Their  best  course  lies  along  the  line  of  swales 
and  bayous  over  which  surface  and  overflow  water  passes,  but 
does  not  move  with  sufficiently  rapidity  to  render  the  land  fit 
for  agriculture.  The  finding  of  the  trial  court  is  amply  sup- 
ported by  the  evidence,  and  brings  these  streams  well  within  the 
meaning  of  a  water  course,  as  defined  by  the  highest  court  of  the 
state. 

Such  being  the  case  our  duty  is  plain.     The  Supreme  Court 
of  Iowa,  in  Mason  City  &  Ft.  Dodge  R.  R.  Co.  v.  Board  of  Su- 
pervisors,   121    N.   W.   39,  and  Chicago  &   N.  W.    Ry.   Co.  v. 
Drainage  Dist.  No.  5,  121  N.  W.  193,  had  before  it  the  identical 
question  which  is  here  presented,  and  it  was  thei^  ruled  that  a 
railroad  company  is  not  entitled  to  recover  the  expense  of  build- 
ing a  new  bridge  over  a  public  drainage  ditch,  but  that  its  dam- 
ages are  confined  to  the  value  of  the  easement  across  its  right  of 
way.     These  cases  followed  the  decision  of  the  Supreme  Court 
of  the  United  States  in  Burlington  &  Quincy  R.  R.  Co.  i\  Drain- 
age Commissioners,  200  U.  S.  561,  26  Sup.  Ct.  341,  50  L.  Ed. 
596,  where  a  similar  rule  was  enforced.     The  trial  court  was 
clearly  right  in  following  these  decisions  as  a  binding  declaration 
of  law. 

We  do  not,  however,  in  the  present  case,  think  that  plaintiffs 
measure  of  damages  would  be  different  if  there  was  no  water 
course  at  the  point  where  the  ditch  intersects  its  lines.  The  fact 
of  such  water  course  is  brought  prominently  forward  in  the 
above  decisions  of  the  Supreme  Court  of  Iowa,  and  in  the  case 
of  Chicago,  Burlington  &  Quincy  R.  R.  Co.  v.  People,  200  U.  S. 
561.  26  Sup.  Ct.  341,  50  L.  Ed.  5%. 

Nevertheless,  we  do  not  think  this  feature  a  controlling  factor 
in  those  decisions.    The  duty  of  the  railroad  to  conform  its  road- 
bed to  the  requirement  of  such  public  easements  as  highways 
and  ditches  is  an  incident  of  its  right  to  construct  and  maintain 
its  road.     The  whole  subject  has  been  clearly  defined  in  the  long 
line  of  cases  in  which  railroads  have  been  charged  with  the  ex- 
pense not  only  of  building  fences  along  their  right  of  way,  and 
cattle  guards,  but  also  with  the  expense  of  constructing  crossings 
over  new  highways,  both  public  and  private,  and  also  with  the 
expense  of  constructing  bridges  and  viaducts  so  as  to  obviate 
crossings  at  grade  whenever  the  public  welfare  required  such 
a  change.     It  has  been  uniformly  contended  by  railroads  that 
such  expenses  constituted  a  taking  of  their  property  for  pubh'c 
use  without  just  compensation,  a  deprivation  of  their  property 
without  due  process  of  law,  and  a  denial  to  them  of  the  equa/ 
protection  of  the  law.     While  there  has  been  some  conflict  in 
the    decisions,    the    overwhelming   weight    of    authority   at  the 
present  time  is  that  such  requirements  are  just,  and  are  not  sub- 
ject to  either  of  the  constitutional  objections  mentioned. 
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It  will  be  profitable  to  refer  to  some  of  these  authorities.  In 
the  late  case  of  State  z*.  St.  Paul,  Minneapolis  &  Manitoba  R.  R- 
Co.,  98  Minn.  380,  108  N.  W.  261,  120  Am.  St.  Rep.  581,  will 
be  found  an  interesting  discussion  of  the  subject  by  judge 
Brown,  speaking  for  the  Supreme  Court  of  Minnesota.  There 
a  new  highway  had  been  opened  across  the  defendant's  line,  and 
a  bridge  constructed  over  the  road  at  public  expense.  This 
bridge  was  destroyed,  and  the  public  authorities  made  demand 
upon  the  company  to  construct  a  proper  bridge  to  carry  the 
highway  over  its  line.  This  request  having  been  refused,  man- 
damus was  brought  to  compel  the  company  to  make  the  im- 
provement. The  suit  was  resisted  upon  the  constitutional 
grounds  above  mentioned,  but  the  writ  was  awarded.  The 
opinion  contains  a  very  full  review  of  the  authorities.  As  to 
tbe  duty  anc^  its  grounds,  the  court  says : 

"When  the  franchise  was  granted  to  the  railroad  company  to 
WMistnict  and  operate  its  railroad,  it  was  not  contemplated  either 
by  it  or  by  the  state  that  no  more  public  highways  should  be 
laid  out  which  would  increase  the  number  of  places  where  the 
ordinary  police  regulations  would  have  to  be  complied  with  by 
the  railroad  company  to  its  inconvenience  and  expense ;  on  the 
contrary,  it  must  have  been  understood  and  contemplated 
c^ially  in  a  new  state  rapidly  advancing  in  population  and  in 
tiie  development  of  its  resources,  where  new  towns  were  spring- 
ing up  and  new  avenues  for  travel  and  traffic  were  becoming 
tiectssary,  that  new  streets  and  roads  would  and  must  be  laid  oui, 
^  that  many  of  these  would  necessarily  cross  existing  railroad 
foes;  and  we  cannot  resist  the  conclusion  that,  so  far  as  concerns 
the  matter  now  under  consideration,  the  charter  of  the  relator 
was  taken  subject  to  the  right  of  the  state  to  impose  this  duty, 
whenever  by  reason  of  the  establishing  of  new  highways  it 
should  become  necessarv,  and  hence  the  relator  is  not  entitled 
«>  compensation  for  obedience  to  this  requirement." 

This  decision  was  affirmed  by  the  Supreme  Court,  214  U.  S. 
W,  29  Sup.  Ct.  698,  53  L.  Ed.  1060.  See,  also,  N.  P.  Ry.  Co.  v. 
Duluth,  208  U.  S.  583,  592,  28  Sup.  Ct.  341,  52  L.  Ed.  630,  et  seq. 

The  case  of  New  Orleans  Gas  Co.  v.  Drainage  Commissioners, 
197  U.  S.  453,  25  Sup.  Ct.  471,  49  L.  Ed.  831,  is  directly  in 
Ppint.  There  a  gas  company  was  granted  a  franchise  to  lay  its 
pipes  and  mains  in  the  public  streets.  Under  this  franchise  the 
pipes  were  placed  at  the  point  indicated  by  public  authorities. 
Aiterwards  the  city  established  a  drainage  system,  and  in  its 
construction  it  became  necessary  to  have  the  gas  mains  and  pipes 
yemoved.  The  gas  company  claimed  damages  for  the  expense 
incurred  in  removing  the  pipes,  and  its  right  to  recover  was  de- 
nied by  the  court.  The  fact  that  these  gas  pipes  were  laid  in  a 
public  street  is  not  controlling.  They  were  laid  there  for  a 
public  purpose,  and   in  compliance  with  public  authority.     The 
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company's  right  was  a  vested  right,  the  same  as  any  other  right 
4>f  prrvate  property.  The  court,  while  fuUy  recognising  dns, 
still  held  that  the  pipes  were  subject  to  such  adjustment  as 
ahould  be  rendered  necessary  by  other  puldic  easements.  It 
says  of  the  company's  right: 

"When  it  laid  its  pipes  it  was  at  the  risk  that  they  might  at 
some  future  time  be  disturbed  when  the  city  might  require  for 
a  necessary  public  use  that  changes  in  location  be  made." 

And  in  conclusion  it  is  again  said: 

"In  the  exercise  of  the  police  power  of  the  state  for  a  purpose 
highly  necessary  in  the  promotion  of  the  public  health,  it  has 
become  necessary  to  change  the  location  of  the  pipes  of  the  gas 
company  no  as  to  accommodate  them  to  the  new  public  work. 
In  complying  with  this  requirement  at  its  own  expense  none  of 
the  property  of  the  gas  company  has  been  taken,  and  the  injur)' 
sustained  is  damnum  absque  injuria."  See,  also,  Portland  R.  R. 
Co.  V,  Inhabitants  of  Deering,  78  Me.  61,  2  Atl.  670,  57  Am.  Rep. 
784. 

The  subject  is  examined  with  great  learning  by  the  Supreme 
Court  in  the  case  of  Chicago,  Burlington  &  Quincy  R.  R.  Co.  v. 
Chicago,  166  U.  S.  226,  17  Sup.  Ct.  581,  41  L.  Ed.  979.  There, 
the  company  was  required  to  open  a  new  street  across  its  right  of 
way,  and  as  elements  of  damage  demanded  the  expense  of  erect- 
ing gates,  planking  the  crossing,  and  maintaining  a  flagman.  The 
court  held  that  these  were  not  proper  items  of  damage,  saying: 

"The  expenses  that  will  be  incurred  by  the  railroad  company 
in  erecting  gates,  planking  the  crossing  and  maintaining*  a  flag- 
man in  order  that  its  road  may  be  safely  operated — even  if  all 
that  should  be  required — necessarily  result  from  the  mainte- 
nance of  a  public  highway  under  legislative  sanction  and  must  be 
deemed  to  have  been  taken  by  the  company  into  account  when 
it  accepted  the  privileges  granted  by  the  state." 

To  the  same  effect  is  New  York  &  New  England  R.  R.  Co.  r. 
Bristol,  151  U.  S.  556,  14  Sup.  Ct.  437,  38  L.  Ed.  269.  There 
the  railroad  company  was  required  to  construct  a  new  viaduct  to 
conduct  a  street  over  its  road.  This  imposed  a  heavy  expense 
on  the  railroad,  and  it  was  claimed  deprived  it  of  its  property 
without  due  process  of  law.  The  court,  however,  denied  the 
claim,  and  held  that  the  duty  of  bearing  such  expenses  was  an 
incident  to  the  fight  of  the  company  to  construct  and  maintain 
its  road. 

The  case  of  In  re  Selectmen  of  Norwood,  161  Mass.  259,  37 
N.  E.  199,  is  interesting  because  it  arose  in  the  state  of  Massa- 
chusetts, where  from  an  early  time  the  public  authorities  had 
been  compelled  by  statute  to  bear  all  the  expenses  of  putting  in 
crossings  at  places  where  new  streets  were  opened  across  the 
right  of  way  of  railroads.  All  the  railroads  in  the  state  had  been 
fcuilt  under  this  statute.     In   1890  another  statute  was  passed 
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imposing  the  burden  of  such  expense  upon  the  railroad,  and  it 
i-as  contended  that  the  enforcement  of  that  law  amounted  to 
a  deprivation  of  property  without  due  process  of  law,  and  a 
denial  to  the  railroad  company  of  the  equal  protection  of  the 
law.  Upon  full  review  of  the  authorities  the  claim  was  denied, 
and  the  ground  of  the  decision  was  stated  to  be  that : 

"The  railroad  can  properly  be  charged  with  expenses  incurred 
in  adapting  the  public  way  and  the  railroads  to  each  other  in 
snch  a  manner  as  best  to  promote  the  safety  and  convenience  of 
the  people." 

The  Supreme  Court  of  Indiana,  in  Lake  Erie  &  Western  R.  R. 
Co.  V,  Shelley,  163  Ind.  36,  71  N.  E.  151,  had  before  it  a  case 
involving  the  expense  of  laying  out  a  new  street  across  the  right 
of  way  of  a  railroad.     On  that  subject  the  court  says  : 

"It  is  clear  from  our  statute  and  the  cases  cited  that  a  railroad 
company   acquires    its    right   of    way    subject    to   the    right    of 
the  state   to    extend   public   highways   and    streets    across    the 
same,    and     subject    to    the    condition    that    it    must     place, 
keep,  and  maintain  all  highway  crossings  regardless  of  whether 
the  highway    was   established   before   or   after   the   road    was 
built,  in    such    condition   as   not   unnecessarily   to   impair   the 
usefulness   of    the  highway   and   so   as   not  to   interfere   with 
the  free  use  thereof  and  in  such  a  manner  as  to  afford  se- 
curity   for    life    and    property.     It    is    evident    that    in    pro- 
ceedings to  establish  a  public  highway  across  a  railway  track 
the  railroad  company  is  not  entitled  to  any  damages  for  the  cost 
and  expense  of  complying  with  the  requirement  of  laws  passed 
in  the  exercise  of  the  police  power,  and  that,  when  the  high- 
way crosses  the  right  of  way  at  a  point  where  the  company  has 
only  a  track  or  switch,  no  question  can  justly  arise  as  to  any  im- 
pairment of  its  franchise  by  such  taking  for  under  such  circum- 
stances both  the  use  as  a  highway  and  as  a  railway  can  stand  to- 
gether, and  do  not  interfere  with  each  other.     The  plaintiff  in 
error  took  its  charter  subject  to  the  power  of  the  state  to  pro- 
vide for  the  safety  of  the  public,  in  so  far  as  the  safety  of  the 
lives  and  persons  of  the  people  were  involved  in  the  operation 
'of  the  railroad.     The  company  laid  its  tracks  subject  to  the  con- 
dition necessarily  implied  that  their  use  could  be  so  regulated 
by  competent  authority  as  to  the  public  safety."     See,  also,  C, 
M.  &  St.  P.  Ry.  Co.  V.  Milwaukee,  97  Wis.  418,  72  N.  W.  1119; 
Gulf,  C.  &  S.  F.  R.  R.  Co.  V,  Milan  Co.,  90  Tex.  355,  38  S.  W. 
747;  City  of  Harriman  v.  Southern  Ry.,  Ill  Tenn.  538,  82  S. 
W.  213. 

These  crossing  cases  come  much  nearer  to  violating  the  con- 
stitutional rights  of  railroads  than  does  the  uncompensated  inter- 
section of  a  public  drain.  They  compel  the  railroad  not  only 
to  maintain  its  road  over  the  highway,  but  also  to  construct, 
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often  at  great  expense,  a  safe  passageway  for  the  sole  use  of  the 
traveling  public 

If  the  drain  here  involved  had  existed  when  the  railroads  were 
constructed,  the  company  would  have  been  compelled  to  bear  the 
expense  of  building  a  proper  bridge  over  the  ditch.  Why  should 
it  not  do  so  now?  By  simply  constructing  its  line  first,  did  the 
company  forever  escape  this  burden,  and  acquire  a  vested  right 
that  no  future  public  improvement  should  come  that  way  except 
at  the  charge  of  rebuilding  and  maintaining  the  railroad  at  the 
place  of  intersection?  The  construction  of  the  ditch  did  not 
and  could  not  "take"  a  strip  of  the  railroad.  Notwithstanding 
the  easement  of  the  ditch,  the  company  continued  in  the  right  to 
maintain  and  operate  its  road.  All  the  public  required  was  that 
the  company  should  carry  its  road  over  the  ditch  at  its  own  ex- 
pense and  not  at  the  expense  of  the  public.  To  hold  that  the 
public  must  bear  the  expense  of  constructing  the  bridges  in  ques- 
tion is  not  to  compel  them  to  pay  for  something  which  they 
have  taken  in  constructing  the  ditch,  but  is  to  impose  upon  them 
the  burden  of  constructing  and  maintaining  the  plaintiff's  roads 
at  the  point  of  intersection.  A  more  reasonable  view  is  that 
declared  by  the  courts,  whose  decisions  we  have  quoted,  that  a 
railroad  corporation  takes  its  franchise  authorizing  it  to  con- 
struct and  maintain  its  road,  subject  to  the  duty  of  making  such 
modifications  in  its  roadbed,  whether  the  same  consists  of  trestle 
or  grade,  as  may  be  necessary  to  carry  the  same  across  such 
public  improvements  as  highways  and  public  drains.  To  re- 
quire this  does  not  deprive  the  company  of  its  property  without 
due  process  of  law,  or  deny  it  the  equal  protection  of  the  law, 
but  simply  charges  it  with  the  obligation  of  maintaining  its  own 
road. 

The  claim  of  the  plaintifi  in  this  case  is  particularly  devoid  of 
merit.  It  has  maintained  for  years  wooden  trestles  at  the  points 
where  its  lines  are  intersected  by  the  drain.  These  structures 
are  temporary  and  perishable.  In  their  place  it  demands  that 
permanent  bridges,  with  spans  and  concrete  abutments,  shall  be 
built  and  maintained  at  public  expense  across  the  drain.  That 
would  not  be  compensation  for  injury  to  private  property,  but 
simple  enrichment  of  the  company  out  of  the  public  treasur}'. 

The  judgment  is  clearly  right,  and  should  he  affirmed. 
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(Supreme  Court  of  North  Carolina,  Nov.  17,  1910.) 

[69  S.  £.  Rep.  413.] 

Appeal  and  Error — ^Reversal — New  Trial — Issues. — Where,  in  an 
action  against  a  railroad  company  for  operating  its  switch  track 
so  as  to  be  a  nuisance,  the  Supreme  Court  on  appeal  ordered  a  re- 
versal and  directed  the  retrial  to  be  confined  to  the  question  whether 
defendant  had  within  three  years  prior  to  the  commencement  of 
the  suit  so  used  the  spur  track  in  the  street  in  violation  of  its  duty 
as  to  be  a  nuisance,  by  which  plaintiff  had  sustained  special  dam- 
ages as  the  owner  of  a  dwelling  and  premises  abutting  on  the  street, 
an  issne,  submitted  on  retrial,  as  to  whether  defendant  within  three 
years  before  suit  had  so  used  the  spur  track  and  the  street  as  to 
constitute  a  nuisance,  was  correct. 

Nnsance— Switch  Track — Instructions — ^Modification  of  Requests.* 
—In  an  action  by  an  adjoining  property  owner  against  a  railroad 
company  for  nuisance  in  the  use  of  a  switch  track  to  an  ice  and 
electric  light  plant,  the  court  was  requested  to  charge  that  if, 
within  three  years  prior  to  suit  brought,  defendant  shoved  cars 
on  the  track  in  front  of  or  adjacent  to  plaintiff's  residence  to  be 
unloaded,  and  frequently  left  theatrical  cars  to  be  unloaded  there 
^d  left  engines  on  the  track  at  night,  so  that  the  escaping  steam, 
the  ringing  of  bells,  and  the  sounding  of  whistles  early  in  the  morn- 
^&  and  noises  of  employees  during  the  night  and  early  morning, 
and  loud  puffing,  and  scattering  of  cinders,  sparks,  and  dust,  and 
the  screeching  of  the  wheels  on  the  curve  of  the  track,  broke  the 
rest  of  plaintiff  and  his  family,  and  enveloped  his  dwelling  and  the 
premises  in  smoke,  dirt,  and  noxious  gases  and  smells,  to  their  an- 
noyance, this  would  constitute  a  nuisance.  Held,  that  since  such 
as«  of  the  spur  track,  not  at  a  depot  or  within  the  yard  of  the  rail- 
road company,  would  be  a  nuisance,  the  court  erred  in  modifying 
the  instruction  to  charge  that  such  acts  would  be  a  nuisance  only 
tf  ttnnecttsarily  done. 

Appeal  from  Superior  Court,  Edgecombe  County;  Guion^ 
1%. 

Action  by  L.  L.  Staton  against  the  Atlantic  Coast  Line  Rail- 
road Company.  Judgment  for  defendant,  and  plaintiff  appeals. 
Reversed. 

C.  Af.  F.  Fountain  &  Son,  for  appellant. 
P.  5".  SpTuitl  and  /.  L.  Bridgets,  for  appellee. 

.*For  the  authorities  in  this  series  on  the  subject  of  railroads  and 
things  pertaining  to  railroads  as  nuisances,  see  foot-note  of  Tucker 
J;  Vicksbnrg,  etc.,  Ry.  Co.  (La.),  35  R.  R.  R.  517,  58  Am.  &  Eng.  R. 
Cas.,  N.  S.,  517;  foot-note  of  Longenecker  v.  Wichita,  etc.,  Co. 
•Kan.).  34  R.  R.  R.  610,  57  Am.  &  Eng.  R.  Cas.,  N.  S.,  610. 
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Clark^  C.  J,  The  facts  in  this  case  are  fully  set  out  in  the 
former  appeal  (Staton  v.  Railroad,  147  X.  C.  429,  61  S.  E.  455, 
17  L.  R.  A.  [N.  S.]  949),  and  need  not  be  repeated  here.  In 
ordering  the  new  trial  on  that  appeal  the  court  said :  "The  issue 
and  evidence  will  be  confined  to  the  allegation  that  the  defendant 
has,  within  three  years  prioi  to  the  commencement  of  this  action, 
so  used  the  spur  track  and  the  street,  in  violation  of  its  duty,  as 
to  constitute  a  nuisance,  by  which  the  plaintiff  has  sustained 
special  damages  as  the  owner  of  the  dwelling  and  premises  abut- 
ting on  the  street."  The  court  affirmed  the  action  below  in 
other  respects,  and  granted  a  partial  new  trial,  restricted  to  this 
issue.  On  this  trial  the  judge  below  submitted  the  following 
issue :  "Has  the  defendant,  within  three  years  prior  to  the  com- 
mencement of  this  action,  so  used  the  spur  track  and  the  street 
as  to  constitute  a  nuisance?"  This  is  in  exact  conformity  with 
the  direction  of  this  court,  and  the  first  exception  must  be  over- 
ruled. 

But  we  think  there  was  error  as  pointed  out  by  exception  9. 
The  plaintiff  requested  the  court  to  charge:     "If  you  shall  find 
from  the  greater  weight  of  evidence  that  at  any  time  within  three 
years  before  September  26,  1906,  the  defendants,  or  either  of 
them,  shoved  cars  on  the  spur  track  in  front  of,  or  adjacent  io, 
plaintiff's  residence,  the  same  not  being  a  freight  depot,  to  be 
unloaded  or  loaded  within  90  feet  of  plaintiff's  door,  and  fre- 
quently left  theatrical  cars  to  be  unloaded  and  loaded,  and  left 
steam  engines  on  said  track  during  the  night,  so  that  the  escap- 
ing steam,  the  ringing  of  bells,  and  the  sounding  of  whistles  at 
[unnecessarily]  early  hours  in  the  morning,  and  the  noises  of  em- 
ployees during  the  night  and  the  early  morning,  the  loud  puffing, 
the  [unnecessary]  scattering  of  cinders,  sparks,  and  dust,  and  the 
screeching  of  the  wheels  on  the  curve  of  the  said  track  break  the 
rest  of  the  plaintiff  and  his  family  and  envelop  his  dwelling  and 
premises  in  smoke,  dirt,  and  noxious  gases  and  smells,  to  their 
annoyance     [unnecessarily],    this    would    constitute    actionable 
nuisance,  and  you  will  answer  the  first  issue,  *Yes.' "     The  court 
gave  this  prayer,  but  modified  it  by  inserting  the  words  which 
appear  above  in  brackets,  and  added  at  the  end  the  following: 
"If  not  unnecessary,  but  required  in  ordinary  operation,  'No.'" 

The  state  of  facts  above  recited  would  constitute  a  nuisance 
on  a  spur  track,  if  found  to  be  true.  It  was  error  to  modify  the 
prayer,  by  inserting  the  words  "unnecessary"  and  "unneces- 
sarily," and  by  adding  at  the  end  that  such  conduct  would  not 
be  a  nuisance  if  necessary  in  the  ordinary  operation  of  the  road. 
Such  acts,  if  done  at  the  depot  or  yard  of  the  defendant,  would 
not  be  a  nuisance,  if  necessary  in  the  ordinary  operation  of  the 
road.  Bur  this  was  a  spur  track,  built  to  an  ice  plant,  and  was 
not  intended  for  such  purposes  and  conduct  as  is  set  out  in  the 
prayer.     Such  acts  as  occurred  in  the  reasonable  and  necessary 
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operation  of  said  spur  track  would  not  be  actionable — for  in- 
stance, in  transportation  to  ani  from  the  ice  plant  and  electric 
ligbt  plant,  or  for  delivery  and  receipt  of  freight  to  and  from 
basiness  houses  along  said  track,  and  to  or  from  the  public  cotton 
>ar(L  But  the  facts  recited  in  the  prayer  are  not  those  incident 
to  the  operation  of  the  spur  track.  The  subject  is  so  fully  dis- 
cussed in  Thomason  v.  Railroad,  142  N.  C.  300,  55  S.  E.  198,  and 
Taylor  v.  Railroad.  145  N.  C  400,  59  S.  E.  129,  122  Am.  St. 
Rep.  455,  that  we  can  add  nothing  to  what  is  there  said. 

We  do  not  deem  it  necessary  to  discuss  the  other  exceptions. 

Error. 


Louisville  &  N.  R.  Co.  v,  Hagan  et  al, 

m 

(Court  of  Appeals  of  Kentucky,  Dec.  2,  1910.) 
[131  S.  W.  Rep.  1018.] 

Eaaements  —  Prescription  —  Permissive  Use.  —  Prescription  pre- 
sumes a  grant,  and  if  a  way  is  used  as  a  mere  privilege,  by  the 
owner's  permission,  no  presumption   of  grant  arises. 

Basements — Permissive  Use.* — A  footpath,  leading  through  plain- 
tiff's farm  across  defendant  railroad  company's  right  of  way,  had 
been  used  by  plaintiff  and  others  in  going  to  the  post  office  beyond 
the  railroad  track  for  30  or  35  years,  ever  since  the  building  of  the 
railroad,  but  it  was  not  shown  that  such  use  was  other  than  permis- 
sive. Held,  that  the  piesumption  was  that  a  railroad  company 
would  not  'grant  to  others  property  acquired  for  a  public  use,  and, 
since  a  claim  by  prescription  assumes  a  grant,  plaintiff  could  not 
claim  the  right  to  use  the  path  over  defendant's  right  of  way  by 
prescription. 

Appeal  from  Circuit  Court,  Bullitt  County. 

Action  by  Susan  Hagan  and  another  against  the  Louisville  & 
Nashville  Railroad  Company.  Prom  a  judgment  for  plaintiffs, 
defendant  appeals.  Reversed  and  remanded,  with  directions  to 
dismiss  petition. 

Charles  Carroll,  Benjamin  D.  Warficld,  and  Chas.  H,  Moor- 
wan^  for  appellant. 

HoBSON,  J.  This  action  was  brought  by  Susan  Hagan,  etc., 
against  the  Louisville  &  Nashville  Railroad  Company  to  enjoin 

*For  the  authorities  in  this  series  on  the  question  whether  title 
can  be  acquired  against  a  railroad  company  by  adverse  possession 
or  prescription,  see  first  foot-note  of  Blume  v.  Southern  R.  Co.  (S- 
Car.),  36  R.  R.  R.  603,  59  Am.  &  Eng.  R.  Cas.,  N.  S.,  603;  Mont- 
Romery  &  E.  R.  Co.  v.  Rutland  (Ala.),  36  R.  R.  R.  285,  59  Am.  & 
Eng.  R.  Cas.,  N.  S.,  285. 
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it  from  obstructing  a  passway  claimed  by  them,  and  to  compel  it 
to  remove  the  obstruction  f ron#  the  passway.  The  defendant 
filed  an  answer  controverting  the  allegations  of  the  petition. 
Proof  was  taken,  and  on  final  hearing  the  circuit  court  entered 
a  judgment  in  favor  of  the  plaintiff  for  the  relief  sought.  The 
railroad  company  appeals. 

The  facts  of  the  case  are  these:  The  plaintiffs  own  a  farm  in 
Bullitt  county  near  the  railroad  right  of  way.     Their  dwelling 
house  is  about  100  yards  south  of  the  right  of  way,  and  not  far 
from  Chapeze  station,  which  is  situated  on  the  north  side  oi 
the  right  of  way.     The  passway  in  question  is  a  footpath  leading 
from  their  home  across  their  land  to  the  right  of  way,  and  thence 
across  the  right  of  way  and  tracks  to  the  post  office  and  railroad 
office  at  Chapeze.     The  distance  from  the  plaintiff's   home  to 
the  post  office  by  the  pathway  is  700  feet.  There  is  a  road  which 
may  be  used  by  persons  on  foot  or  in  vehicles  leading  from  the 
plaintiff's  house  to  the  public  road,  and  thence  to  the  railroad 
office  and  post  office ;  but  this  road  is  300  or  400  feet  longer  than 
the  pathway.     A.  S.  Chapeze,  in  October,  1874,  owned  all  this 
land,  and  deeded  to  the  railroad  company  the  right  of  way.     The 
house  in  which  plaintiffs  live  was  built  after  the  railroad  was 
built  and  the  station  established  at  Chapeze.     A  distillery  was 
also  built  at  that  point.     The  hands  working  at  the   distiller)- 
boarded  at  this  house,  and  the  path  referred  to  was  used  by 
them.     The  path  has  been  in  use  ever  since  the  building  and 
operation  of  the  road,  30  or  35  years.    There  is  a  fence  between 
the  right  of  way  and  the  plaintiff's  farm,  which  the  path  crosses. 
While  the  proof  is  clear  that  the  path  has  been  used  by  persons 
traveling  on  foot  for  the  whole  period,  there  is  nothing  in  the 
evidence  to  show  that  this  use  was  not  permissive;  and  the  plain- 
tiffs' whole  case  depends  upon   whether  they  have  acquired  a 
right  to  use  the  path  across  the  right  of  way  by  prescription. 

The  whole  theory  of  prescription  depends  upon  the  presump- 
tion of  a  grant,  and  if  the  circumstances  are  such  as  to  indicate 
^  that  the  pathway  had  been  enjoyed  as  a  mere  privilege  no  pre- 
sumption of  a  grant  arises.  In  Brown's  Adm'r  v,  L.  &  N.  R.  R- 
Co.,  97  Ky.  236,  30  S.  W.  639,  17  Ky.  Law  Rep.  145,  where,  as 
here,  there  was  proof  of  the  use  of  the  right  of  way  by  persons 
on  foot,  the  court  said:  "We  think  the  better  doctrine  is  that 
simple  acquiescence  on  the  part  of  a  railroad  company  in  the  use 
of  its  track  in  this  way  does  not  confer  authority  or  right,  nor 
amount  to  license  so  to  use."  This  rule  was  adhered  to  in 
Thornton  v.  L.  &  N.  R.  R.  Co.,  39  S.  W.  694,  19  Ky.  Law 
Rep.  96,  and  in  C.  &  O.  R.  R.  Co.  v.  Perkins,  47  S.  W.  259.  20 
Ky.  Law  Rep.  608,  The  question  again  came  before  the  court 
in  Thompson  v.  L.  &  N.  R.  R.  Co.,  110  Ky.  975,  63  S.  W.  42,  23 
Ky.  Law  Rep.  476.     In  that  case  the  plaintiffs  claimed  a  passway 
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^Joag  the  defendant's  right  of  way  by  prescription,  and  showed 
lA^  they  fiad  used  it  for  40  years.    The  court  held  that  such  a 
use  created  no  presumption  of  a  grant.     It  said :     "There  is  not 
the  slightest  evidence  that  appellant  or  his  vendors  ever  claimed 
or  asserted  a  right  to  the  use  of  the  land  in  question,  except  by 
merely  passing  over  it,  and  this  use  did  not  materially  interfere 
with  the  use  thereof  by  appellee.    To  create  the  presumption  of 
a  grant  of  the  right  of  way,  the  circumstances  attending  its  use 
most  be  such  as  to  make  it  appear  that  the  use  was  accompanied 
by  a  claim  of  right,  or  by  such  acts  as  manifest  an  intention  to 
enjoy  it  without  regard  to  the  wishes  of  the  railroad  company." 
In  that  case  the  proof  for  the  plaintiffs  was  stronger  than  here, 
and  the  rule  there  announced  is  conclusive  of  this  case.    There 
is  necessarily  a  distinction  between  a  railroad  right  of  way  and 
the  property  of  a  private  person  as  to  the  presumption  of  a  grant. 
A  private  person  holds  his  land  for  his  private  purposes.     The 
railroad  holds   its   right  of  way  for  public  purposes.     When  a 
railroad  has  taken  a  right  of  way,  either  by  condemnation  or  by 
purchase,  en  the  ground  that  it  is  necessary  for  the  business  of 
the  road,  it  is  not  presumed  that  it  has  granted  to  others  property 
that  was  required  for  public  purposes.     It  is  a  matter  of  common 
knowledge  that  in  this  country  persons  walk  over  and  along  rail- 
road tracks  at  many  points,  and  that  the  railroads  permit  this  so 
long  as  it  does  not  interfere  with  their  business.     But  this  merely 
peniiissive  use  of  their  rights  of  way  and  tracks  gives  such  per- 
sons no  legal  right  to  a  passway  over  them. 

Judgment  reversed,  and  cause  remanded  for  a  judgment  dis- 
missing the  petition. 
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(Supreme  Court  of  Oklahoma,  May  10,  1910.     On   Rehearing,  Sept. 

27,    1910.) 

[Ill   Pac.   Rep.   396.] 

(Syllabus  by   the   Court.) 

Corporations — Corporation  Commisfllion — Reasonableness  of  Or- 
ders— Review. — ^Thc  prima  facie  presumption  of  the  reasonableness, 
justness,  and  correctness  of  an  order  of  the  Corporation  Commis- 
sion, obtaining  by  reason  of  section  22,  art.  9,  Const.,  applies  only 
to  the  facts  found  by  the  commission,  or  established  by  evidence 
upon  which  the  commission  failed  to  make  a  finding;  and,  where  a 
fact  material  to  the  reasonableness,  justness,  and  correctness  of  an 
order  is  lacking  in  the  finding  of  facts  made  by  the  commission, 
and  is  not  supplied  by  the  evidence,  the  presumption  obtaining  by 
reason  of  said  section  does  not  apply,  and^  on  review  in  this  court, 
such  order  cannot  be  sustained. 

Railroads — Stations — Establishment — Improvement — Autliority    of 
Corporation    Commission. — ^A   railway   company   is   ordered   by  the 
Corporation  Commission  to  remove   from   its  present   site  a  frame 
depot  building  which  for  19  years  it  has  been  using  for  freight  and 
passenger  business,  and   to   replace   it  with  a   modern   structure  to 
be   built  according  to   plans   and   specifications   to   be   approved  by 
the    commis6ion,     giving    as    its    opinion   in    its     findings   that    one 
month's  income  from  that  station,  freight  and  passenger,  amounting 
to  $25,000,   would   be  a   reasonable   amount   to   be   expended.     The 
company,   conceding   that   its   present   facilities   are   inadequate,  has 
constructed    a    separate    freight    depot,    and    offers    to    remodel   the 
present  frame  structure  by  enlarging  the  passenger  accommodations 
making  them  adequate  to  meet  all  the  demands  of  the  station,  heat 
and  light  it  with  gas,  and  to  make  it  a  comfortable  depot  for  the 
use  of  its  patrons,  all  of  which  it  claims  to  be  able  to  do  at  an  ex- 
pense of  $600  or  $700.     This   offer  is  by  the   commission  rejected. 
Held  that,  under  section   26  of  article  9  of  the  Constitution,  rail- 
way companies  are  requiied  to  provide  and  maintain  adequate,  com- 
fortable, and  clean  depots  and  depot  buildings  at  their  several  sta- 
tions for  the  accommodation   of  passengers,  which   are   to  be  kept 
well    lighted   and  warmed    for   the   comfort   and   accommodation  of 
the  traveling  public,  and  the  Corporation  Commission  of  the  state, 
while  having  plenary  authority  to  enforce  these  provisions,  cannot 
reject  and  require  the  removal  of  a  depot  building  which  meets  or 
which  a  company  offers  to  make  meet  these  requirements,  and  ar- 
bitrarily order  a  new  and  comparatively  expensive  building  erected 
in  its  place. 

Corporations — Proceedings  before   Corporation    Commission— Re- 
view.— ^The  Supreme  Court  may,  when  it  deems  it  necessary,  in  the 
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iatcrest  of  justice,  remand  to  the  Corporation  Commission  any  case 
pending  on  appeal  in  said  court,  and  require  the  same  to  be  further 
investigated  by  the  commission  and  reported  upon,  and  such  ad- 
ditional evidence  as  may  be  tendered  thereon  before  said  commis- 
sion by  any  party  in  interest  to  be  certified  to  said  court  before 
sach  appeal  is  finally  determined. 

(Additional  Syllabus  by  Editorial  Staff,) 

Railroads — ^Accommodations  for  Passengers — ^"Adequate  or  Rea- 
Booable  Facilities.'' — ^The  term  "adequate  or  reasonable  facilities"  is 
sot  in  its  nature  capable  of  exact  definition.  It  is  a  relative  ex- 
pression, and  has  to  be  considered  as  calling  for  such  facilities  a& 
might  be  fairly  demanded,  regard  being  had,  among  other  things, 
to  the  size  of  the  place,  the  extent  of  the  demand  for  transporta- 
tion, the  cost  of  furnishing  the  additional  accommodations  asked 
for,  and  to  all  other  facts  which  would  have  a  bearing  upon  the 
q\itsuon  of  convenience  and  cost. 

Appeal  from  Corporation  Commission  of  Oklahoma. 

Action  by  the  State  against  the  St.  Louis,  Iron  Mountain  & 
Southern  Railway  Company.  From  the  judgment,  the  railway 
company  brings  error.  Reversed  and  remanded  for  further 
evidence. 

lovick  P,  Miles,  for  plaintiff  in  error. 

Chas.  West,  Atty.  Gen,,  and  Geo.  A.  Henshaw,  Asst.  Atty. 
C«.  (J.  A.  Tillotson,  of  counsel),  for  the  State. 

D^NN,  C.  J.  This  case  presents  an  appeal  from  an  order  of 
|fae  Corporation  Commission  of  the  state,  requiring  the  plaintiff 
"^  cn-or,  the  St.  Louis,  Iron  Mountain  &  Southern  Railway 
^pany,  to  remove  from  the  confines  of  the  city  of  Nowata,  a 
station  on  its  line  and  the  county  seat  of  Nowata  county,  Okla., 
certain  stockpens  maintained  by  the  company  therein,  and  to 
prepare  plans  and  specifications  for  a  passenger  depot  to  be  sub- 
mitted to  the  commission  for  its  approval  by  October  1,  1909, 
*nd  providing  that  the  depot  shall  be  built  where  the  present 
^t  is  now  located,  and  shall  be  of  such  size  and  capacity  as 
^y  be  determined  by  the  commission  upon  the  submission  of 
the  plans  and  specifications  referred  to.  There  were  several 
pther  provisions  contained  in  the  order  from  which  the  appeal 
K  taken,  but  the  company  has  complied  with  them,  and  these 
Mentioned  sre  the  only  ones  before  us  for  our  consideration. 

The  stockpens  were  constructed  at  a  time  when  Nowata  was 
a  village.  It  is  now  a  city  of  approximately  5,500  people,  and 
h^s  grown  out  and  around  the  said  pens  until  they  are  now 
^ted  vithin  about  a  block  of  the  business  center  of  the  city, 
w  that  shippers  of  stock  are  required  to  drive  their  herds  through 
the  streets  of  the  city  to  avail  themselves  of  the  said  pens.     The 
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order  of  the  commission  directs  that  they  be  removed  from  their 
present  location  and  re-established  at  some  convenient  point  to 
be  agreed  upon  and  there  be  rebuilt  of  sufficient  size  and  di- 
mensions to  hold  not  less  than  300  head  of  cattle.     We  have 
carefully  read  the  briefs  filed  by  counsel  and  considered  the 
evidence  shown  in  the  record  in  reference  to  their  removal,  and 
are  convinced  that  the  order  requiring  removal   relating  as  it 
does  to  the  convenience  of  shippers  of  cattle  is  fully  sustained 
and  reasonable  and  just.     The  evidence  shows  that  the  stock- 
pens  are  not  accessible  except  by  driving  through  the  business  or 
residence  portions  of  the  city,  and  that  by  removing  them  the 
conditions  which  this  situation  would  obviously  produce  could 
be  relieved.     The  evidence  shows,  however,  that  during  the  12 
months  preceding  the  hearing  of  this  case  only  69  cars  of  stock 
had  been  shipped  from  that  station,  and  that  this  number  in- 
cluded both  cattle  and  hogs,  the  latter  of  which  were  not  loaded 
at  the  stockpens.     Counsel  for  appellee  in  their  brief  state  in 
reference  to  the  size  of  the  stockpen  mentioned  in   the  order 
that  the  commission  had  in  mind  a  pen  of  sufficient  size  to  hold 
a  train  load  of  cattle  at  one  time,  and  that,  if  the  court  finds 
from  the  evidence  that  the  size  of  the  stockpens  indicated  by 
the  commission's  order  is  unreasonable,  the  court  may  confirm 
the    order  as    to  such    sized  pen    as  may    seem  proper.    The 
record  does  not  disclose  that  the  conunission  heard  any  evidence 
showing  what  would  be  reasonable  and  what  would  be  unreason- 
able in  reference  to  the  size  of  the  stockpens  ordered.     If  there 
were  but  69  cars  of  cattle  shipped  during  the  past  year,  arid  if 
these  cars  were  gathered  and  shipped  one  at  a  time,  and  this 
condition  was  not  brought  about  either  by  the  size  or  location 
of  the  pens,  then  clearly  under  such  circumstances   stockpens 
which  would  hold  a  car  of  cattle  would  probably  be  sufficient. 
There  is  no  evidence  that  more  than  one  car  of  cattle  was  offered 
at  one  time,  nor  is  there  any  evidence  that  it  would  be  necessary 
to  construct  stockpens  of  sufficient  size  to  hold  a  train  load  of 
cattle,  and  an  order  which  arbitrarily  requires  such  an  extraor- 
dinary convenience  cannot  be  held  prima  facie  reasonable  and 
just  where  there  is  a  total  want  of  evidence  to  support  it.    It 
was  said  by  this  court  in  the  case  of  St.  L.  &  S.  F.  R.  Co.  v. 
Newell  et  al.,  106  Pac.  818,  in  the  syllabus:     "The  prima  facie 
presumption  of  the  reasonableness,  justness,  and  correctness  of 
an  order  of  the  Corporation  Commission,  obtaining  by  reason  of 
section  22^  art.  9,  Const.,  applies  only  to  the  facts  found  by  the 
commission,  or  established  by  evidence  upon  which  the  commis- 
sion failed  to  make  a  finding ;  and,  where  a  fact  material  to  the 
reasonableness,  justness,  and  correctness  of  an  order  is  lacking 
in  the  finding  of  facts  made  by  the  commission,  and  is  not  sup- 
plied by  the  evidence,  the  presumption  obtaining  by  reason  of 
said  section  does  not  apply,  and  on  review  in  this  court  such 
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order  cannot  be  sustained."  The  order  in  reference  to  the  stock- 
pens  is  therefore  affirmed  to  the  extent  of  requiring  their  re- 
moval from  their  present  location  to  be  reconstructed  in  some 
suitable  and  accessible  place^  and  reversed  as  to  the  portion  Ax- 
ing their  capacity  at  300  head  of  cattle.  They  should  be  built, 
however,  of  such  dimensions  as  will  furnish  reasonably  conven- 
ient, adequate,  and  suitable  facilities  for  the  proper  handling  of 
all  stock  offered  for  shipment.  Stockpens  are  a  convenience  of 
such  character  that  they  can  be  easily  enlarged  and  the  facili- 
ties connected  therewith  easily  increased  in  the  event  when  first 
erected  they  prove  to  be  too  small  or  inadequate. 

In  regard  to  the  order  for  a  depot,  the  record  contains  pic- 
tures of  the  one  now  standing,  along  with  a  blue  print  showing 
defendant's  proposed  alteration  to  meet  the  demands  of  that 
station.  The  company  concedes  that  its  present  facilities  are  in- 
adequate. The  old  depot  which  is  now  standing  on  the  ground 
has  heretofore  been  .used  as  a  passenger  depot  for  both  white 
and  negro  passengers,  a  baggage  room,  and  freight  depot.  On 
complaint  being  made  of  its  inadequacy,  and  insistence  for 
additional  freight  depot  facilities,  the  company  constructed 
a  freight  depot  separate  and  apart  from  it,  and  suitable 
for  the  purposes  intended.  It  now  proposes  in  lieu  of  the 
order  of  the  commission  to  raise  this  depot,  move  it  back  from 
the  track,  and  construct  a  standard  platform,  remove  the  freight- 
room  partitions,  and  remodel  and  refit  the  building,  which  when 
done  and  devoted  to  passenger  traffic  alone,  it  is  contended  will 
make  it  sufficiently  large,  convenient,  commodious,  and  comfort- 
able to  adequately  meet  the  demands  of  the  station.  The  evi- 
dence shows  that  the  highest  average  number  of  passengers  tak- 
ing a  train  at  that  place  at  any  one  time  is  approximately  60.  It 
is  pressed  on  the  part  of  the  company  to  so  remodel  this  build- 
ing that  from  100  to  125  patrons  will  be  provided  with  seats  in 
the  proposed  waiting  room,  which  will  be  lighted  and  heated 
with  gas.  This  offer  was  rejected  by  the  commission,  and  the 
opinion  expressed  in  its  findings  that,  in  view  of  the  size  and 
importance  of  Nowata  and  the  fact  that  the  income  of  the  com- 
pany is  from  $25,000  to  $30,000  per  month  at  that  station,  the 
reasonable  necessities  of  the  town  would  require  a  depot  to  be 
constructed  which  should  cost  at  least  one  month's  income.  The 
company  insists  that  the  old  building  will,  when  repaired,  be  suit- 
able for  the  purposes  intended,  and  will  be  adequate  to  the  needs 
of  the  people,  and  will  cost  approximately  $600  or  $700.  The 
order  of  the  commission  does  not  set  forth  the  character  of  sta- 
tion to  be  constructed,  but  leaves  that  to  be  determined  upon  the 
submission  of  plans  and  specifications.  The  Constitution  of  the 
state  of  Oklahoma  (section  18,  art.  9)  empowers  the  commis- 
sion with  the  authority  and  duty  to  supervise,  regulate,  and  con- 
trol "all  transportation  and  transmission  companies  doing  busi- 
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ness  in  this  state  in  all  matters  relating  to  the  performance  of 
their  public  duties  and  their  charges  therefor  and  of  correcting 
abuses,"  and  requires  them  to  establish  and  maintain  *'all  such 
public  service  facilities  and  conveniences  as  may  be  reasonable 
and  just,"  and  section  26,  art.  9,  Const.,  provides  that :     "It  shall 
be  the  duty  of  each  and  every  railway  company,  subject  to  the 
provisions  herein,  to  provide  and  maintain  adequate,   comfort- 
able, and  clean  depots,  and  depot  buildings,  at  its  several  stations, 
for  the  accommodation  of  passengers,  and  said  depot  buildings 
shall  be  kept  well  lighted  and  warmed  for  the  comfort  and  ac- 
commodation  of  the  traveling  public.     *     *     *"     Counsel   for 
the  company  insist  that,  in  view  of  the  foregoing  facts,  the  order 
made  is  not  within  the  powers  of  the  commission,  and  is  there- 
fore unlawful,  but  neither  party  calls  our  attention  to  any  ad- 
judicated case  wherein  the  proposition  here  involved  has  been 
decided.     Practically  all  of  the  cases  involving  the  question  of 
depots  and  their  establishment  relate  to  the  requiring  of  trains 
to  stop  at  certain  stations  which  incidentally  demanded  the  con- 
struction of  depot  buildings,  but  none  of  the  cases,  so  far  as  we 
have  been  able  to  find,  have  involved  the  power  here  sought  to 
be  exercised  of  requiring  a  company  to  remove  a  depot  it  is 
maintaining  and  desires  to  retain,  and  which  it  claims  it  will  be 
able  to  repair  at  comparatively  small  expense  so  as  to  make  ii 
fully  adequate,  and  to  submit  plans  for  another  different  and 
more  expensive  one. 

A  Missouri  statute  requiring  railway  companies  to  stop  their 
trains  at  certain  places  and  erect  depots  was  sustained  by  Judge 
Brewer  in  the  case  of  State  ex  rel.  Barton  County  v.  Kansas 
City,  Ft.  S.  &  G.  R.  Co.  (C.  C.)  32  Fed.  722,  with  the  following 
comment:  "It  is  one  thing  to  require  a  railroad  company  to 
stop  its  trains  at  a  given  point ;  it  is  another  to  require  it  to  go  to 
the  expense  of  building  a  depot  at  that  point.  One  means  noth- 
ing but  the  manner  of  use;  the  other  calls  for  an  outlay  of 
money.  Much  larger  liberty  will  be  accorded  to  the  Legisla- 
ture in  the  one  direction  than  in  the  other.  I  do  not  mean  to 
assert  that  the  police  power  does  not  extend  to  any  cases  of 
the  latter  nature.  I  simply  affirm  that  the  courts  will  put  nar- 
rower boundaries  upon  an  attempted  exercise  of  this  discretion." 

The  question  involved  in  this  case  is  simply  one  of  power.  Ha*^ 
the  Corporation  Commission  or  the  state,  through  its  Legisla- 
ture, the  power  to  say  a  railway  company  which  tenders  a  con- 
venience and  facility  in  the  shape  of  a  depot,  which  under  the 
evidence  is  sufficiently  large  in  dimensions  to  accommodate  the 
traveling  public  and  which  it  proposes  to  light  and  heat  with 
gas,  and  which  can  be  made  and  kept  comfortable,  and  which 
the  company  then  has  located  at  the  proper  place  and  desires 
to  retain,  that  notwithstanding  the  building  is  large  enough,  can 
be  sufficiently  lighted  and  heated,  and  may  be  fitted  with  the 
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necessary   sanitary   arrangements,   and   can   be  made   and   kept 
dean  and  comfortable,   still  it  is  an  inexpensive   frame  struc- 
ture, 19  years  old,  and  is  located  in  a  city  and  at  a  station  where 
the  receipts  of  the  company  are  large  and  where  the  business 
and  other  structures  of  the  city  are  ornate  and  expensive,  there- 
fore, the  same  is  rejected,  and  then  make  an  order  requiring 
its  removal  and  the  construction  of  a  comparatively  expensive, 
modem,  up  to  date  building?     While  the  commission  conced- 
cdly  has  complete  jurisdiction  over  the  character  of  service  ren- 
dered by  the  company  to  the  public,  and  may  make  and  unmake 
schedules,  and  may  require  additional  trains,  cars,  and  conven- 
iences when  needed,  may  it  go  one  step  further,  and  compel  the 
owners  of  the  railway  to  violate  their  judgment  as  to  the  busi- 
ness propriety  of  destroying  and  removing  a  facility  which  can 
cheaply  be  made  adequate  and  to  replace  it  with  one  more  ornate 
and  expensive,  but  which  in  the  end  will  do  no  more  than  the 
one  proffered?     The  investment  in  a  railway  company  devoted 
to  a  public  use  is  where  owned  by  private  individuals  private 
property.     When  this  private  property  is  devoted  to  a  public 
semce,  on  account  of  certain  grants  or  power,  no  doubt  the  par- 
ties so  devoting  it  yield  to  the  public  the  right  to  its  regulation. 
Do  they  yield  more,  and  grant  the  right  to  an  appropriation  and 
application  of  its  earnings  by  the  public  through  legislative  com- 
missions to  be  used  as  is  directed  in  this  case,  and  that,  too,  over 
the  protest  and  against  the  judgment  of  those  whose  investment 
and  labors  have  produced  them?    It  may  be  true,  as  suggested 
by  both  cotmsel,  that  the  people  will  ultimately  pay  for  this 
building,  and  will  be  required  by  the  levy  of  toll  for  freight  and 
passengers  to  return  an  income  to  the  investors  upon  this  addi- 
tional expense,  but  may  the  stockholders  of  the  company  who 
own  its  property  be   lawfully   compelled   against  their  wilU  to 
niake  an  investment  in  an  expensive  structure  when  one  less 
«pensive   will   be   adequate   simply  because   a   return   will   be 
nade  upon  the  investment?     Have  they  been  stripped  of  all 
option?     We   do   not   suppose   it  will   be  contended   that    full 
power  equal  to  that  of  ownership  is  invested  by  the  Constitution 
in  the  Corporation  Commission  over  these  properties,  but,  if 
the  order  here  made  may  under  the  law  be  sustained,  it  occurs 
to  us  that  there  is  but  little  right  and  power  of  management,  con- 
trol, or  disposition  of  these  properties  or  their  earnings  left  in 
the  hands  of  those  who  own  them.     Among  the  provisions  of 
an  act  of  the  Legislature  of  Tennessee  establishing  a  Railroad 
Commission  was  section  17,  which  empowered  the  commission 
to  give  information  in  writing  to  the  railway  corporation  of  im- 
provements and  changes  which  they  adjudge  to  be  proper,  for 
additional  rolling  stock,  or  any  addition  to  or  change  of  sta- 
tion or  station  houses,  or  any  change  in  the  rates  of  fares  fof 
freight  or  passengers,  etc.    On  the  validity  of  this  act  being  at- 
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tacked,  the  Circuit  Court  of  the  Middle  District  of  Tennessee, 
in  the  case  of  Louisville  &  Nashville  Ry.  Co.  v.  Railroad  Com- 
mission of  Tennessee  (C.  C.)  19  Fed.  679,  speaking  of  this  par- 
ticular section,  said:    "These  powers,  in  addition  to  the  author- 
ity to  prescribe  rates,  include  all  the  incidents  pertaining  to  the 
absolute  ownership  of  property.     In  the  exercise  of  them  the 
commission  can  limit  receipts  and  dictate  expenditures,  insure 
prosperity  to  one  company,  and  drive  another  into  bankruptcy, 
and  assume  the  management  and  control  of  the  business  and 
operations  of  every  railroad  corporation  in  the  state.     *     ♦    * 
In  a  word,  the  commission  under  the  terms  of  this  act  hold,  in 
so  far  as  railroad  corporations  are  concerned,  the  issue  of  life 
and  death  as  in  the  hollow  of  their  hands."  The  act  was  to  the  ex- 
tent there  involved  held  to  be  unconstitutional,  and  an  infringe- 
ment upon  the  constitutional  guaranties  of  the  companies.     And 
the  Supreme  Court  of  the  United  States  in  the  case  of  Atlantic 
Coast  Line  R.  R.  Co.  v.  North  Carolina  Corporation  Commission, 
206  U.  S.  1,  27  Sup.  Ct.  585,  51  L.  Ed.  933,  said :    "As  the  public 
power  to  regulate  railways  and  the  private  right  of  ownership  of 
such  property  coexist  and  do  not  the  one  destroy  the  other,  it 
has  been  settled  that  the  right  of  ownership  of  railway  property, 
like  other  property  rights,  finds  protection  in  constitutional  guar- 
anties, and  therefore,  wherever  the  power  of  regulation  is  ex- 
erted in  such  an  arbitrary  and  unreasonable  way  as  to  cause  it 
to  be  in  effect  not  a  regulation,  but  an  infnngement  upon  the 
right  of  ownership,  such  an  exertion  of  power  is  void  because 
repugnant  to  the  due  process  and  equal  protection  clauses  of  the 
fourteenth  amendment."     The  Supreme  Court  of  Wisconsin  in 
the  case  of  Minneapolis,  St.  Paul  &  S.  S.  M.  R.  R.  Co.  v.  Rail- 
road Commission,  136  Wis.  146,  156,  116  N.  W.  905,  909,  17 
L.  R.  A.   (N.  S.)  821,  says:     "The  exact  legal  relation  of  the 
railroad  to  the  state  and  its  citizens  presents  many  grave  and 
difficult  legal  problems.     It  was  unknown  to  the  ancient  jurists. 
Restrictions  of  written  Constitutions  and  of  our  dual  system  of 
federal  and  state  control  of  commerce,  the  V2\stness  of  the  in- 
terests affected,  the  multitude  of  detail,  and  the  many  sided  legal 
and  economic  nature  of  the  questions  ordinarily  presented  arc 
responsible  for  much  of   this  difficulty,  the  extraordinary  de- 
velopment of  the  carrying  trade  in  modern  times  for  more.  Con- 
sequently the  law  on  this  subject,  statute  and  unwritten,  is  more 
or  less  in  a  state  of  transition  at  the  present  time." 

The  questions  presented  in  this  case  are  not  free  from  diffi- 
culty. The  law,  as  suggested,  is  in  more  or  less  of  a  transitor>' 
state  at  the  present  time,  but,  with  the  light  we  now  have,  we  con- 
clude the  order  cannot  be  sustained.  Section  26  of  article  9  makes 
it  the  duty,  as  we  have  heretofore  noted,  of  every  railway  com- 
pany to  provide  and  maintain  adequate,  comfortable,  and  clean 
depots  and  depot  buildings  at  their  several  stations,  and  there  can 
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be  no  doubt  on  the  proposition  that  the  authority  and  power  to 
enforce  this  requirement  is  vested  in  the  Corporation  Commission 
oi  the  state,  and  the  conclusion  to  which  we.  have  arrived  in  this 
case  is  not  intended  to  limit  to  any  extent  the  exercise  of  this  le- 
gitimate power.  It  has  the  authority  and  is  charged  with  the  duty 
and  responsibility  of  determination  when  any  <iq>ot  building 
maintained  by  a  railway  company  meets  the  requirements  of  the 
station.  The  question  of  what  may  be  deemed  adequate  in  any 
given  case,  however,  is  not  as  a  matter  of  course,  subject  to  any 
inclusive  or  exclusive  definition.  The  term  "adequate  or  rea- 
sonable facilities"  received  consideration  at  the  hands  of  the 
Supreme  Court  of  the  United  States  in  the  recent  case  of  Atlan- 
tic Coast  Line  R.  R.  Co.  v.  Wharton  et  al.,  207  U.  S.  328,  28 
Sup.  Ct.  121,  52  L.  Ed.  230,  and  of  it  Mr.  Justice  Peckham, 
who  prepared  the  opinion  for  the  court,  said :  "The  term  *ade- 
quate  or  reasonable  facilities'  is  not  in  its  nature  capable  of  ex- 
act definition.  It  is  a  relative  expression,  and  has  to  be  consid- 
ered as  calling  for  such  facilities  as  might  be  fairly  demanded, 
regard  being  had,  among  other  things,  to  the  size  of  the  place, 
the  extent  of  the  demand  for  transportation,  the  cost  of  fur- 
nishing the  additional  accommodation  asked  for,  and  to  all 
other  facts  which  would  have  a  bearing  upon  the  question  of 
convenience  and  cost."  In  determining  what  is  adequate,  the 
foregoing  consideration  should  receive  attention,  and  in  the 
present  case,  after  the  company  has  completed  and  tendered  for 
nsc  the  depot  which  it  proposes  to  perfect,  if  then  the  same  af- 
fords to  the  traveling  public  and  passengers  of  the  road  an  ade- 
quate, comfortable  depot,  is  kept  clean,  supplied  with  heat  and 
^ight  sufficient  for  the  comfort  and  accommodation  of  the  pub- 
lic, it  will  meet  the  requirements  .of  the  Constitution,  and  more 
cannot  lawfully  be  required,  but,  should  it  be  deficient  in  any  one 
or  more  of  these  particulars,  the  jurisdiction  of  the  commission 
^  complete  and  plenary  to  reqiiire  them  and  enforce  its  re- 
qiiirements  by  proper  rules  and  orders. 

Therefore,  the  order  of  the  Corporation  Commission  hereto- 
fore made  directing  that  the  railway  company  cotistrud  a  new 
Passenger  depot  to  be  construSed  on  the  ground  where  the 
present  depot  is  now  located  is  reversed. 

Turner,  Kane,  Hayes  and  Williams,  JJ.,  concur. 

On  Rehearing. 

Per  Curiam.  In  the  petition  of  appellees  for  a  rehearing, 
^ong  other  things,  it  is  set  up  that  (a),  on  account  of  the 
19  years  of  deterioration  of  the  depot  building,  it  is  impracti- 
^le  to  change  the  depot  at  Nowata  to  one  that  will  adequately 
accommodate  the  public;  that  (b)  the  freightroom  that  it  is 
proposed  to  convert  into  a  waiting  room,  on  account  of  the  oil 
and  grease  and  vermin   that  have  accimiulated  therein  during 
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such  period  could  not  practically  be  converted  into  such  facility 
so  as  to  adequately  meet  the  required  needs  for  the  public  at 
said  station;  and  that  (c)  on  account  of  said  station  being  within 
the  fire  limits  of  said  city,  it  would  be  impossible  to  reconstruct 
same  in  such  manner  as  to  meet  the  public  needs  at  said  station. 
There  is  no  evidence  in  the  record  on  these  points.  When  the 
appellant,  as  appears  from  the  record,  offered  to  convert  not 
only  the  passenger,  but  the  freightroom,  the  same  constituting 
one  building,  into  a  passenger  station,  setting  up  the  fact  that, 
when  the  same  was  overhauled  and  improved,  it  would  ade- 
quately meet  the  requirements  of  said  station,  evidence  should 
have  been  taken  thereon.  Such  appears  upon  the  record  before 
us  for  review  not  to  have  been  done.  Section  22  of  article  9  of 
the  Constitution  provides :  "*  *  *  But  the  court  may,  when 
it  deems  necessary  in  the  interest  of  justice,  remand  to  the  com- 
mission any  case  pending  on  appeal,  and  require  the  same  to 
be  further  investigated  by  the  commission,  and  reported  upon 
to  the  court  (together  with  a  certificate  of  such  additional  evi- 
dence as  may  be  tendered  before  the  commission  by  any  party 
in  interest),  before  the  appeal  is  finally  decided." 

The  traveling  public  at  the  station  of  Nowata  are  entitled  to 
adequate  passenger  depot  facilities.  In  view  of  the  state  of  this 
record  and  the  powers  vested  in  this  court  by  virtue  of  the  fore- 
going provision  of  the  Constitution,  this  case  is  remanded  to 
the  commission,  with  directions  to  further  investigate  and  re- 
ceive evidence  on  said  issues  that  may  be  offered  by  any  party 
in  interest,  and  to  receive  such  other  evidence  thereon  as  may 
be  considered  by  it  essential,  and  to  report  to  this  court,  to- 
gether with  proper  certificate,  etc.,  within  30  days  from  this 
date.    All  the  Justices  concur.* 
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(Circuit  Court  of  Appeals,  Ninth  Circuit,  October  3,  1910.) 

[181  Fed.   Rep.  781.} 

Flcadmc: — Demurrer — ^Answer  to  Merits. — A  demuiYer  to  a  com- 
plaint for  want  of  facts  is  waived  by  an  answer  to  the  merits. 

CuTiers — Carriage    of    Freight — Special    Contract — Breach — Com- 
plaint.— Plaintiff's  complaint  alleged  an  agreement  whereby  defend- 
ant was  to  equip  a  side  track  to  be  laid  to  plaintiff's  orchard,  and 
furnish    sufficient   refrigerator   cars   to   handle   plaintiff's   apple   crop 
estimated  at  about  50  cars,  at  the  rate  of  six  or  eight  cars  per  week, 
a5  required  by  plaintiff,  in  consideration  of  which  plaintiff  agreed  to 
ship   all    his   apple   crop  over  defendant's  railroad.     It  also  alleged 
that  defendant  failed  and  refused  on  demand  to  furnish  cars  in  ac- 
cordance  with   the   contract,   and   that,   by   reason   thereof,   plaintiff 
was  damaged,  etc.     Held,  that  the  complaint  alleged  a  contract  mu- 
tual in  its  terms,  and  was  not  uncertain  for  failure  to  specify  the 
time  wh«n  the  cars  were  to  be  furnished,  it  being  presumed  that 
the  parties  made  their  contract  in  view  of  the  usual  custom  relative 
to  the  transaction  with  knowledge  of  the  time  when,   in  the  ordi- 
nary course,  the  crop  would  be  moved. 

Appeal  and  Error — Questions  Not  Raised  at  Trial — Review. — A 
point  asserted  in  support  of  an  assignment  of  error  will  not  be  re- 
^wcd  on  appeal  when  it  was  not  presented  to  the  trial  court. 

Carriers — Cars — Special  Contract  to  Furnish — Validity.* — A  car- 
rier's special  contract  to  furnish  a  shipper  a  specified  number  of 
cars  at  specific  times  and  places  is  not  invalid,  as  contrary  to  public 
policy  and   discriminatory. 

Carriers — Contract  to  Furnish  Cars — Breach — Defenses.* — Where 
a  carrier  contracted  to  furnish  a  specified  number  of  cars  to  move 
plaintiff's  apple  crop  at  specified  times  and  places,  the  carrier's  in- 
ability to  furnish  the  cars  contracted  for  owing  to  unusually  heavy 
traffic  at  the  time  the  cars  were  demanded  constituted  no  defense 
to  an  action  for  plaintiff's  damages  for  such  failure. 

Contracts — Validity — Public  Policy. — A  court  should  declare  a 
contract  void  as  against  public  policy  only  when  the  case  is  clear 
and  free  from  doubt,  and  the  injury  to  the  public  is  substantial, 
and  not  theoretical  or  problematical. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the 
Southern  Division  of  the  Eastern  District  of  Washington. 

Action  by  J.  L.  Dumas  against  the  Oregon  Railroad  &  Navi- 

♦See  generally,  extensive  note,  1  R.  R.  R.  134,  24  Am.  &  Eng.  R. 
Cas  N  S,  13**'  "^^«'  2  Am.  &  Eng.  R.  Cas.,  N.  S..  284;  note,  17 
V*,  "ft,  Enir.  R-  C^s.,  N.  S.,  333;  first  foot-note  of  Richey  &  Gilbert 
^    «   Korthern  Pac.  Ry.  Co.   (Minn.),  36  R.  R.  R.   121,  59  Am.   & 

38  R  ««*-»« 


274        Vol  38  R  R  R— Vol  61  Am  &  Eng  R  Cas  N  S 

Oregon  R.  &  Navigation  Co.  v.  Dumas 

gation    Company.       Judgnient     for    plaintiff,    and     defendant 
brings  error.     Affirmed. 

For  convenience  the  parties  to  this  action  will  be  designated 
as  they  are  in  the  court  below  and  as  in  the  briefs  of  counsel 
in  this  court.    The  plaintiff  in  an  action  at  law  to  recover  dam- 
ages against  the  defendant  alleged,  in  substance,  that  the  defend- 
ant owned  and  was  in  possession  of  a  railroad  line  leading  past 
the  plaintiff's   farm   in  Columbia   county.   Wash*;   that   on   the 
plaintiff's  farm  was  a  growing  crop  of  apples,  which  would  be 
ready  for  shipment  and  market  in  the  fall  of  1907;  that  it  was 
known  to  plaintiff  and  defendant  that  to  ship  the  crop  to  market 
would  require  about  SO  refrigerator  cars;  that  early  in  Septem- 
ber, 1SK)7,  plaintiff  and  defendant  entered  into  a  contract,  whereby 
it  was  agreed  that  plaintiff  would  ship  all  of  said  crop  of  apples 
over  the  defendant's  railroad  line,  and  would  grade  and  prepare 
the  ground  for  a  side  track  from  the  defendant's  road,  and  build  a 
warehouse  to  use  in  connection  therewith,  and  that  the  defend- 
ant would  lay  a  side  track  and  put  in  a  switch,  and  furnish  at 
said  point  upon  demand  all  refrigerator  cars  required  by  the 
plaintiff  to  handle  and  ship  said  apple  crop;  that  the  defendant 
was  informed  by  the  plaintiff  prior  to  making  said  contract  that 
the  plaintiff  had  a  contract  for  the  sale  and  delivery  of  his  crop 
of  apples,  and  that  the  amount  to  be  received  by  him  was  de- 
pendent upon  the  delivery  of  said  apples  in  accordance  there- 
with, and  the  defendant  agreed  to  furnish  such  cars  as  plain- 
tiff needed,  not  less  than  six,  nor  more  than  eight  per  week; 
that,  when  said  contract  was  made,  it  was  known  and  understood 
between  the  parties  that  the  crop  was  to  be  shipped  for  the  pur- 
pose of  being  sold  according  to  the  plaintiff's  contract  with  a 
purchaser;  that  the  plaintiff  complied  with  said  contract  upon 
his  part,  but  that,  when  the  crop  was  ready  for  shipment,  the 
defendant  failed  and  refused  on  demand  to  furnish  cars  in  ac- 
cordance  wUh   the  contract,   and  the   complaint   set    forth  the 
facts  upon  which  it  was  alleged  that,  by  reason  of  said  breach 
of  the  contract  on  the  part  of  the  defendant,  the  plaintiff's  dam- 
ages were  $11,128.20.     The  defendant  answered,  admitting  that 
it  constructed  a  spur  track  from  its  line  of  railroad  where  the 
same  passed  through  the  plaintiff's  farm,  but  denied  all  the  other 
substantial  allegations  of  the  complaint.    For  a  separate  defense, 
it    alleged    that,  after    making  a    careful    investigation    of   the 
amount  of  apples  to  be  offered   for  shipment  upon  its  line  of 
railroad  upon  the  basis  of  shipments  of  former  years,  it  made 
adequate  provision  for  refrigerator  cars  to  handle  and  ao:oni- 
modate  all  shipments  of  apples  that  could  reasonably  be  antici- 
pated during  the  season  of  1907,  and  in  the  estimate  took  into 
consideration  the  crop  of  apples  referred  to  by  the  plaintiff  '^ 
his  complaint,  but  thait  during  the  fall  of  1907  an  extraordinary 
and  unusual  demand  for  apples  was  made  by  dealers  in  east- 
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cm  markets,  and  elsewhere;  that  the  apple  crops  in  Oregon, 
Washington,  and  Idaho  were  much  larger  than  was  expected, 
or  could  reasonably  have  been  anticipated,  and  far  in  excess 
of  those  of  any  previous  year ;  that  at  the  same  time  there  was 
an  extraordinary  demand  for  refrigerator  cars  for  fruit  grow- 
ers in  California;  that  the  result  was  an  extraordinary  and  ab- 
normal condition  in  respect  to  the  apple  crop  in  the  states  of 
Oregon,  Washington,  and  Idaho,  and  the  transportation  thereof, 
and  in  the  fall  of  1907,  refrigerator  cars  were  demanded  by 
:>hippers,  including  the  plaintiff,  for  immediate  shipment,  and 
an  unusual  and  unprecedented  demand  for  such  cars  was  made 
upon  the  defendant  far  in  excess  of  its  available  supply,  and  in 
excess  of  the  number  that  its  officers  and  agents  could  have  rea- 
sonably anticipated  would  be  required,  and  that  the  defendant 
exerted  itself  to  its  utmost  to  meet  all  orders  made  upon  it  for 
cars,  apportioning  the  same  equitably  and  without  discrimina- 
tion or  delay,  and  that  the  plaintiff  at  all  times  received  his 
share  and  his  fair  proportion  of  all  the  available  refrigerator 
ars;  that  it  was  impossible  to  furnish  immediately  and  at  all 
times  to  plaintiff  and  other  shippers  refrigerator  cars  for  the 
movement  of  apples  to  points  in  the  eastern  states  as  rapidly  as 
required;  that  the  defendant  lost  control  of  the  use  of  cars  sent 
to  eastern  points,  and  was  powerless  to  secure  the  return  of 
the  same  for  the  further  loading  of  the  crop  during  the  season. 
And  the  answer  charged  against  the  plaintiff  delay  in  preparing 
his  crop  for  shipment  promptly  and  early  in  the  season  as  re- 
quested by  the  defendant.  The  plaintiff's  reply  denied  the  al- 
legations of  the  defendant's  defense.  Upon  these  issues,  the 
cause  was  tried  before  a  jury,  and  a  verdict  was  returned  in 
^avor  of  the  plaintiff  for  $6,750. 

iy.  W.  Cotton,  Arthur  C.  Spender,  Dunphy,  Evans  &  Gar- 
[^cht,  Ralph  E.  Moody,  Lester  S.  Wilson^  and  E.  M.  Bcprnes^ 
^or  plaintiff  in  error. 

Sharpstein  &  Sharpstein,  IV.  H.  Fonts,  Winn  &  Burton,  J.  A. 
Hollenthal,  A,  P.  Black,  George  Clark,  and  W.  C.  Sharpstein, 
for  defendant  in  error. 

Before  Gilbert  and  Ross,  Circuit  Judges,  and  Wolverton, 
District  Judge. 

Gilbert,  Circuit  Judge  (after  stating  the  facts  as  above). 
T'he  plaintiff  in  error  contends  that  the  complaint  is  fatally  de- 
fective for  failure  to  state  a  cause  of  action.  A  demurrer  was 
interposed  on  this  ground,  but  it  was  waived  by  an  answer  to 
the  merits.  In  some  respects  the  averments  of  the  complaint 
?^e  aided  by  the  allegations  of  the  answer.  While  the  complaint 
is  not  as  specific  as  the  rules  of  good  pleading  require,  it  never- 
theless contains  all  the  essentials  of  a  cause  of  action.     It  al- 
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leges  the  agreement  between  the  parties  whereby  the  defendant 
was  to  equip  a  side  track  to  be  laid  to  the  plaintiff's  orchard,  and 
was  to  furnish  sufficient  refrigerator  cars  to  handle  the  plain- 
tiff's apple  crop,  estimated  to  be  about  50  cars,  to  be  furnished 
at  the  rate  of  6  or  8  per  week,  as  required  by  him.  But  it  is 
said  that  the  complainant  is  uncertain,  in  that  it  specifies  no 
time  at  which  the  cars  were  to  be  furnished,  and  defective,  in 
that  it  alleges  no  promise  of  the  plaintiff  to  ship  his  crop  by  the 
defendant's  road.  It  must  be  taken  for  granted,  however,  that 
the  contracting  parties  made  their  agreement  in  view  of  the 
usual  custom  relative  to  such  a  transaction,  and  that  they  had 
knowledge  of  the  time  when  in  the  ordinary  course  the  crop 
would  be  moved.  Nor  does  the  complaint  fail  to  show  that  the 
contract  was  mutually  binding.  It  alleges  that  it  was  mutually 
agreed  that  the  plaintiff  would  ship  all  his  crop  of  apples  over 
the  defendant's  road. 

At  the  close  of  the  testimony,   the  defendant  moved  *'that 
the  court  direct  the  jury  to  return  a  verdict  in  favor  of  the  de- 
fendant," and  error  is  assigned  to  the  order  of  the  court  over- 
ruling the  motion.     It  would  be  a  sufficient  answer  to  this  as- 
signment of  error  to  point  to  the  fact  that  the  ground  on  which 
the  motion  was  made  does  not  appear  to  have  been  presented 
to  the  court  below.     But,  assuming  that  the  ground  was  that 
which  is  now  urged  in  this  court,  namely,  that  the  testimony 
was  insufficient  to  show  that  there  was  a  valid  and  enforceable 
contract,  we  find  no  error  in  the  denial  of  the  motion.    There 
was  evidence  that  the  plaintiff's  orchard  was  within   reach  of 
the  Northern  Pacific  Railroad,  as  well  as  that  of  the  defendant; 
that  he  had  entered  into  negotiations  with  the  Northern  Pacific 
Company  for  the  construction  of  a  spur  to  handle  his  crop  for 
the  year  1907,  when  he  was  approached  by  agents  of  the  de- 
fendant, with  whom  negotiations  were  had  which  culminated  in 
the  contract  which  is  sued  upon.     There  was  evidence  that  the 
defendant  refused  to  construct  a  side  track  for  the  use  of  plain- 
tiff, except  upon   the   express   condition  that  all   of  his  apple 
crop  be  shipped  over  its  road;  that  said  agents  and  the  plain- 
tiff made  an  estimate  of  the  quantity  of  the  crop,  and  the  num- 
ber of  cars  requisite  for  the  shipment  of  the  same ;  and  that  the 
defendant  definitely  promised  to  furnish  cars  sufficient  for  the 
prompt  handling  of  the  entire  crop.     It  was  further  shown  that 
the  plaintiff  exhibited  to  said  agents  a  written  contract  whereby 
he  had  sold  his  crop  to  an  eastern  purchaser.     That  contract 
was  admitted  in  evidence,  and  it  shows  that  the  shipments  were 
to  begin  between  September  10th  and  15th,  and  to  end  about  No- 
vember 20th,  and  there  was  testimony  in  the  record  to  show  that 
those  dates  were  agreed  upon  between  the  parties  to  the  action. 
There  was  further  evidence  to  show  the  failure  and  refusal  of 
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Ae  defendant  to  furnish  cars  as  a|^eed  upon,  and  the  conse- 
qaeirt  damages  to  the  plaintiff. 

Error  is  assigned  to  the  exclusion  of  evidence  offered  by  the 
defendant  to  sustain  its  defense  that  it  made  careful  investiga- 
tion of  the  q)ple  crop  likely  to  be  offered  for  shipment  in  the 
year  1907,  and  made  adequate  provision  for  what  could  rea- 
sonably be  expected,  that  the  crop  was  an  extraordinary  one,  far 
in  excess  of  any  previous  year,  that  there  was  an  extraordinary 
demand  for  refrigerator  cars  in  California,  and  that  the  plaintiff 
received  his  share  or  fair  proportion  of  available  refrigerator 
cars;  and  the  defendant  ai^es  that  to  have  furnished  him  all 
the  cars  contracted    for    would    have    been    to    discriminate 
unfairly  in  his  favor,  and  that,  therefore,  the  contract  was  void 
aad  unenforceable  as  illegal  and  against  public  policy.     There 
was  no  issue  made  in  the    court  below  directly  raising  the  ques- 
tion of  the  validity  of  the  contract  on  the  ground  that  it  was 
affected  by  any  principle  of  public  policy.     It  is  true  that  a  dis- 
oiininatory  contract  between  a  quasi  public  corporation,  such 
as  a  railroad  company^  and  its  patrons,  is  held  to  be  void  because 
of  the  resulting  unreasonable  advantage  to  one  over  another, 
whereas,  in  fact,  all  have  a  moral  and  legal  right  to  equality  of 
treatment.    But  it  is   nevertheless   well   settled   that  a   carrier 
may  bind  itself  Inr  contract  to  furnish  a  shipper  a  specific  number 
of  cars  at  specific  times  and  places,  and  that  damages  may  be 
recovered  by  the  shipper  for  the  carrier's   failure  or  delay  to 
cany  out  the  contract  (6  Cyc.  428;  Baxley  v.  Tallassee  &  Mont- 
gomciy  R.  R.  Co.,  128  Ala.  183,  29  South.  451 ;  International 
G.  N.  R.  Co.  V,  Young  [Tex.  Civ.  App.]  28  S.  W.  819;  Nichols  v, 
Otfsm  Short  Line  R.  Co.,  24  Utah,  83,  66  Pac.  768,  91  Am. 
St  Rep.  778;  Outland  v.  Sea  Board  Air  Line  Ry."  Co.,  134  N.  C. 
350,  46  S.  E.  735 ;  Chattanooga  Southern  R.  Co.  v,  Thompson, 
^33  Ga.  127,  65  S.  E.  285 ;  Midland  Valley  R.  Co.  v,  Hoffman 
Coal  Co.,  91  Ark.  180,  120  S.  W.  380;  Mathis  v.  Southern  Rail- 
way Co.,  65  S.  C.  271,  43  S.  E.  684,  61  L.  R.  A.  824;  Clark  v. 
Ulster  &  Delaware  R.  R.  Co.,  189  N.  Y.  93,  81  N.  E.  766,  13 
I  R.  A.  [N.  S.]  164,  121  Am.  St.  Rep.  848),  and  inability  of 
Ac  carrier  to  furnish  the  cars  contracted  for,  owing  to  unusually 
heavy  traffic  at  the  time,  is  no  defense  to  an  action  for  damages 
for  such  failure  (Harrison  v,  Missouri  Pacific  Railway  Co.,  74 
Mo.  364,  41  Am.  Rep.  318;  Deming  v.  Railroad  Company,  48 
^^  H.  455,  2  Am.  Rep.  267;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Hume, 
87  Tex.  211,  27  S.  W.  110).    The  defendant  cites  cases  in  sup- 
Aort  of  the  proposition  that  unusual  press  of  business,  which 
^ould  not  leasonably  be  anticipated,  and  the  lack  of  proper  facili- 
ties, may  furnish  an  excuse,  like  any  other  cause  not  due  to  the 
^frier's  faulty  for  failure  to  transport  goods.     But  they  are  all 
^ases  in  which  the  right  of  the  shipper  to  the  facilities  for  trans- 
Vration  depended  upon  the  common-law  obligation  of  the  car- 
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rier  to  furnish  cars  on  demand  and  to  carry  goods  when  oflfered. 
In  none  of  them  was  the  right  of  the  shipper  dependent  on  an 
express  contract,  as  in  the  case  at  bar.  Here  was  a  contract 
made  in  the  very  month  in  which  shipments  were  to  commence, 
at  a  time  when  the  defendant  had  all  the  means  for  ascertaining 
the  extent  of  the  crop,  which  it  could  acquire  at  any  time.  It 
knew,  of  course,  the  extent  of  its  own  resources  available  tor 
carrying  oat  the  contract.  It  solicited  the  contract,  and  it  inter- 
fered with  the  plaintiff's  preparations  to  ship  his  crop  by  another 
road.  It  made  it  a  condition  of  the  contract  that  he  should  ship 
his  entire  crop  by  its  road,  and  construct  no  spur  to  the  compet- 
ing road,  thereby  shutting  off  his  access  to  the  latter.  In  the 
terms  of  the  contract  as  made,  there  was  nothing  illegal,  and  noth- 
ing to  contravene  public  policy.  The  defendant  cites  cases  which 
hold  that  a  contract,  whereby  discriminatory  rates  are  afforded 
a  shipper,  is  illegal  and  void.  But  the  principle  upon  which 
those  cases  depend  is  not  applicable  here.  There  was  nothing 
discriminatory  in  the  contract  as  made.  There  was  nothing  in 
its  terms  to  show  that  the  plaintiff  was  to  receive  more  than  his 
proportionate  share  of  cars,  or  that  others  would  be  injured 
thereby.  A  court  should  declare  a  contract  void  as  against 
public  policy  only  when  the  case  is  clear  and  free  from  doubt, 
and  the  injury  to  the  public  is  substantial  and  not  theoretical  or 
problematical.  Especially  is  this  so  when  the  questicm  of  the 
application  of  a  rule  of  public  policy  is  raised  for  the  first  time  in 
an  appellate  court.  What  we  have  to  decide  here  is  whether  the 
court  below  erred  in  the  decision  of  any  question  which  was 
presented  before  it,  to  which  exception  was  taken  and  error 
assigned.  The  evidence  so  offered  and  excluded  would  have 
presented  no  ground  for  relieving  the  defendant  from  its  obliga- 
tion upon  its  contract. 

The  judgment  is  affirmed. 


Vol  38  R  R  R— Vol  61  Am  &  Eng  R  Cas  N  S       279 

Atlantic  Coast  Line  R.  Co.  v.  Schirmer  et  al. 
(Supreme  Court  of  South  Carolina,  Dec.  1.  1910.) 

[69  S.   £.  Rep.  439.] 

Appeal  and  Error — Findings  of  Fact — Conclusiveness. — In  a  case 

at  law  findings  of  fact  having  any  testimony  to  support  them  are 
not  reviewable  on  appeal  by  the  Supreme  Court. 

Carriers— Termination  of  Liability. — A  carrier  which  on  demand 
of  the  shipper  accepted  and  assumed  the  responsibility  of  tracing 
the  shipment  and  reporting  delivery  if  made,  so  that  the  shipper 
might  enforce  payment  of  the  consignee,  could  not  thereafter  claim 
that  its  responsibility  in  that  respect  terminated  on  delivery  to  a 
connecting  carrier. 

Payment — Recovery — Mistake  of  Fact. — While  the  negligence  of 
one  paying  money  under  a  mistake  of  fact  does  not  in  all  cases 
preclude  his  recovering  it,  he  will  not  be  allowed  to  do  so  if  the 
situation  of  the  party  receiving  it  has  thereby  been  materially 
changed  so  that  his  original  position  cannot  be  restored. 

Payment — Recovery — Mistake  of  Fact — Change  in  Position  of 
Parties — Sufficiency  of  Evidence. — In  an  action  to  recover  money 
paid  under  a  mistake  of  fact,  evidence  held  to  show  that  the  rela- 
tive situation  of  the  parties  had  so  changed  as  to  preclude  recovery. 

Appeal  from  Coimnon  Pleas  Circuit  Court  of  Charleston 
County;  C.  G.  Dantzer,  Judge. 

Action  by  the  Atlantic  Coast  Line  Railroad  Company  against 
C.  C.  Schirmer  and  another,  copartners  as  Jacob  S.  Schirmer  & 
Sons.    From  the  judgment,  plaintiff  appeals.    Affirmed. 

The  report  of  F.  K.  Myers,  as  master,  referred  to  in  the 
opinion,  is  as  follows : 

"To  the  Honorable  the  Court  of  Common  Pleas : 

"All  issues  of  law  and  fact  in  this  case  were  referred  to  the 
undersigned  master  by  an  order  dated  October  9,  1909.  After 
taking  testimony  and  hearing  argument,  I  have  reached  the  fol- 
lowing conclusions  of  fact : 

"On  the  10th  day  of  November,  1906,  the  defendants  herein, 
C.  C.  Schirmer  and  William  Schirmer,  trading  as  Jacob  S. 
Schirmer  &  Sons,  in  the  city  of  Charleston,  delivered  to  the 
plaintiff,  Atlantic  Coast  Line  Railroad  Company,  a  shipment  of 
rice  valued  at  $31.25  for  delivery  to  W.  R.  Wilson,  at  States- 
boro,  Ga.  Schirmer  filed  a  claim  with  the  railroad  company  on 
December  28,  1906,  for  the  value  of  the  shipment,  having  previ- 
ously requested  that  the  goods  be  traced  and  notifying  the  rail- 
road that  consignee  reported  nondelivery.  The  claim  of  Schir- 
mer was  paid  by  the  plaintiff  company  on  May  20,  1907.  On  or 
about  May  23,  1908,  the  railroad  company  informed  Schirmer 


280        Vol  38  R  R  R— Vol  61  Am  &  Eng  R  Cas  N  S 

Atlantic  Coast  Line  R.  Co.  v.  Schirmer  et  al 

that  this  shipment  had  been  delivered  to  consignee  on  the  26th 
day  of  November,  1906,  and  demanded  a  return  of  the  amount 
of  claim  paid,  which  it  now  seeks  to  enforce  in  this  case,  on  the 
ground  of  mistake. 

"The  testimony  before  me  is  somewhat  unusual  in  character, 
consisting  of  a  deposition  of  the  present  railroad  agent  at  the 
point  of  destination,  and  certain  admitted  statements  in  the  shape 
of  letters.  Counsel  for  defendant  was  not  present  at  the  taking 
of  this  deposition  on  behalf  of  plaintiff,  and  objects  to  its  com- 
petency and  sufficiency  as  to  proof  of  delivery.  I  shall  not  pass 
upon  these  objections,  but  will  consider  the  legal  question  as  if 
all  the  facts  were  clearly  proved. 

"Counsel  for  plaintiff  relies  upon  the  decisions  of  the  Supreme 
Court  in  the  cases  of  Broun  v.  Boyce,  4  Rich.  385 ;  Glenn  r. 
Shannon,  12  S.  C.  571 ;  Bragg  v.  Thompson,  19  S.  C.  57»— all  of 
which  uphold  the  established  principle  that  money  paid  under  a 
mistake  of  facts,  to  a  person  who  has  no  grounds  in  conscience 
to  retain  it,  can  be  recovered.  In  each  of  these  cases  there  was 
a  mistake  of  facts,  and  it  will  be  further  observed,  on  examina- 
tion of  the  decisions,  that  there  was,  to  quote  Broun  v.  Boyce. 
4  Rich.,  at  page  391,  *no  subsequent  change  of  relative  condition 
*  *  *  between  them'  prior  to  the  bringing  of  the  action  for 
recovery. 

"How  did  the  mistake  of  facts  arise  resulting  in  this  payment? 
Defendants  had  information  from  consignee  that  the  shipment 
was  not  delivered,  and  transmitted  that  information  to  the  rail- 
road company,  giving  its  source.  The  responsibility  then  rested 
upon  the  railroad  company  to  trace  the  shipment  and  report 
delivery,  if  made,  to  defendants,  so  that  they  might  enforce  pay- 
ment from  consignee.  With  a  denial  of  receipt  from  consignee, 
defendants  had  no  method  of  ascertaining  delivery  except  from 
the  railroad  company.  Five  months  after  the  claim  was  filed, 
the  railroad  company  paid  the  claim,  and  one  year  after  pay- 
ment notified  the  defendants  that  delivery  had  been  made  on 
November  26,  1906,  and  demanded  a  return  of  the  money.  The 
testimony  shows  that  in  the  interim  the  consignee  had  gone  out 
of  business  and  moved  away. 

"I  do  not  think  it  can  be  said  in  this  case  that  the  payment  was 
made  under  a  mistake  of  facts,  because  there  was  a  duty  upon 
the  plaintiff  to  ascertain  the  facts,  and  more  than  reasonable 
time  before  the  payment  was  made  in  which  to  do  so. 

"Nor  is  this  a  case  in  which  there  was  'no  subsequent  change 
in  relative  conditions.*  Nor  can  defendants  be  said  to  have  been 
paid  money  which  they  have  no  grounds  in  conscience  to  retain. 

"I  therefore  respectfully  recommend  that  the  complaint  be 
dismissed  with  costs." 

W,  Huger  Piizsimons,  for  appellant. 

Burke,  Rivers  &  Erckmann,  for  respondents. 
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Hyorick,  J.  The  facts  in  this  case  are  fully  and  clearly 
stated  in  tht  report  of  the  master,  F.  K.  Myers,  Esq.,  whose 
report  was  confirmed  and  made  the  judgment  of  the  circuit  court. 
This  being  a  case  at  law,  the  findings  of  fact  below,  having  any 
testimony  to  support  them,  are  not  reviewable  by  this  court. 
The  conclusions  of  law  bated  upon  the  facts  found  are  correct. 
The  testimony  shows  that  the  shipment  went  over  the  lines  of 
three  connecting  carriers.  Plaintiff  contends  that,  as  the  bill 
of  lading  was  not  in  evidence,  there  was  nothing  to  show  a 
contract  for  through  transportation  and  delivery,  and,  therefore, 
the  presumption  arises  that  the  responsibility  of  plaintiff,  the 
itiitia]  carrier,  terminated  upon  its  delivering  the  shipment  to 
the  next  connecting  carrier  in  good  order,  and  hence  that  it  was 
error  to  hold  that  the  responsibility  was  upon  plaintiff  to  trace 
the  shipment  and  report  delivery,  if  made,  so  that  defendants 
might  enforce  payment  of  the  consignee.  The  testimony  shows 
that,  upon  demand  of  the  defendants,  the  plaintiff  accepted  and 
assumed  that  responsibility,  without  question,  from  which  a 
reasonable  inference  may  be  drawn  that  it  was  bound  by  the  con- 
tract of  shipment  to  do  so.  Defendants  having  relied  upon  its 
undertaking  to  do  so,  it  will  now  be  allowed  to  repudiate  the 
responsibility. 

The  correspondence  between  defendants  and  plaintiff's  agent 
shows  that,  before  the  claim  was  paid  by  plaintiff,  defendant^ 
called  attention  to  their  claim  for  this  shipment  several  times, 
and  asked  for  a  report  upon  it,  stating  that  the  goods  were  sold 
on  30  days'  time,  that  the  shipment  had  already  been  out  for  50 
days,  and  that  they  had  lately  heard  that  the  consignee  was  "in 
a  bad  way  financially,"  and  requesting  the  "stoppage  of  delivery," 
H  the  goods  should  arrive  at  destination,  as  they  would  hold  the 
road  liable  for  them.  Nearly  four  months  after  receiving  this 
infonnation,  plaintiff  paid  the  claim,  and  not  until  a  year  after- 
wards did  it  notify  defendants  of  the  delivery  of  the  goods  and 
demand  return  of  the  money.  Defendants'  testimony  tended  to 
Aow  that  the  consignee  had  made  prompt  payment  for  all  prior 
shipments,  but  had  never  paid  for  this  one,  and  that,  in  the 
meantime,  he  had  gone  out  of  business  and  they  moved  from 
Statesboro,  and  defendants  had  been  unable  to  locate  him. 

From  these  facts  and  circumstances,  we  cannot  say  that  the 
Anding  that  the  relative  situation  of  the  parties  had  changed  was 
wholly  without  testimony  to  support  it.  While  even  the  negli- 
gtnce  of  one  pa3ring  money  under  a  mistake  of  facts  should  not, 
in  all  cases,  preclude  his  recovering  it,  he  will  not  be  allowed  to 
4)  so,  if  the  situation  of  the  party  receiving  it  has  thereby  been 
materially  changed  so  that  his  original  position  cannot  be  re- 
stored. 22  A.  &  E.  Ency.  L.  (2d  Ed.)  624. 

Amnned. 
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Hillsdale  Coal  &  Coke  Co.  v,  Pennsylvania  R.  Co. 

(Supreme  Court  of  Pennsylvania,   July   1,    1910.) 

[78    Atl.    Rep.    38.] 

Carriers — Carriage  of  Goods — Discrimination  in  Furnishing  Trans- 
portation Facilities — Measure  of  Damages.'^ — In  an  actioh  by  a  coal 
company  against  a  carrier  for  alleged  illegal  discrimination  in  fur- 
nishing transportation  facilities  for  shipment  of  coal,  the  measure 
of  damages  is  what  would  have  been  a  reasonably  fair  profit  on  the 
fairly  probable  output  of  the  mine  discriminated  against,  less  what 
was  actually  shipped  from  such  mine. 

Carriers — Illegal  Discrimination  in  Fiunishing  Transportation  Fa- 
cilities— ^Action — Measure  of  Damages. — That  the  coal  belonging  to 
the  coal  company  was  left  in  the  ground  and  might  be  avaiJabie 
for  future  shipment  is  immaterial  on  the  question  of  damages,  in 
the  absence  of  proof  by  defendant  that  the  coal  company  would 
realize  for  its  coal  if  shipped  in  the  future  as  much  as  it  would  have 
realized  if  shipped  during  the  period  of  alleged  illegal  discrimination. 

Damages — Tort  Actions. — In  a  tort  action,  a  greater  latitude  is 
allowed  the  jury  in  the  assessment  of  damages  than  is  allowed  in 
actions  on  contracts,  and  all  damages  which  ordinarily  and  in  the 
natural  course  of  things  have  resulted  from  the  commission  of  the 
wrongful  act  are  recoverable. 

Abatement  and  Revival — Another  Action  Pending. — An  action 
against  a  carrier  by  a  coal  company  for  illegal  discrimination  in 
furnishing  transportation  facilities  in  which  recovery  is  sought  only 
for  profits  on  coal  prevented  from  being  shipped  "to  points  and 
places  within  the  state  of  Pennsylvania"  is  not  barred  by  pendency 
of  a  suit  between  the  same  parties  before  the  Interstate  Commerce 
Commission  for  illegal  discrimination. 

Stewart  and  Brown,  JJ.,  dissenting. 

Appeal  from  Court  of  Common  Pleas,  Clearfield  County. 

Action  by  the  Hillsdale  Coal  &  Coke  Company  against  the 
Pennsylvania  Railroad  Company.  Judgment  for  plaintiff,  and 
defendant  appeals.     Affirmed. 

Action  to  recover  damages  resulting  from  discrimination  in 
furnishing  transportation  facilities.  The  facts  appear  in  the 
opinion  of  the  Supreme  Court.  Verdict  and  judgment  for  p^*^" 
tiff  for  $17,500. 

♦For  the  authorities  in  this  series  on  the  subject  of  the  measure 
and  elements  of  the  damages  recoverable  for  delay  in  transporting 
or  delivering  freight,  see  second  foot-note  of  Wisecarver  &  Stone 
V,  Chicago,  etc.,  R.  Co.  (Iowa),  33  R.  R.  R.  728,  66  Am.  &  Eng.  R- 
Cas.,  N.  S.,  728;  second  foot-note  of  Lord  v.  Maine  Cent.  R-  Co. 
(Me.).  33  R.  R.  R.  130,  56  Am.  &  Eng.  R.  Cas..  N.  S.,  130;  last  foot- 
note of  Chicago,  etc.,  Ry.  Co.  v.  Planters*  Gin  &  Oil  Co.  (Ark.), 
31  R.  R.  R.  638.  54  Am.  &  Eng.  R.  Cas.,  N.  S.,  638. 
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The  court  charged  in  part  as  follows: 

**The  principal  defense,  as  we  understand  it,  relied  upon  by  the 
defendant  company,  is  one  of  law  or  at  least  a  mixed  question 
of  law  and  fact    This  suit  is  brought  to  recover  only  that  por- 
tion of  the   damages  claimed  to  have  accrued  to  the  plaintiff 
company  by  reason  of  discrimination  which  relates  to  Pennsyl- 
vania business.     It  seems  that  in  May,  1907,  the  plaintiff  com- 
pany b^;an  an  action  before  the  Interstate  Commerce  Commis- 
sion, a  tribunal  created  by  an  act  of  Congress,  which  proceeding 
was  prosecuted  before  said  commission  and  included  a  claim  for 
money  damages  for  alleged  discrimination.     In  the  claim  made 
before  the  Interstate  Commerce  Commission  the  same  testimony 
was  offered  as  was  offered  in  this  case,  or  at  least  practically  the 
same  data  was  furnished,  and  a  claim  there  made  for  a  very  large 
^um  of  money  by  the  plaintiff  company.     The  plaintiff  here  con- 
tends that  the  sum  there  claimed  for  was  the  damages  which  they 
attempted  to  show  accrued  to  the  plaintiff  company  by  reason  of 
the  coal  trade  outside  of  the  state,  which  would  be  properly  inter- 
state commerce  business,  and  of  which  the  Interstate  Commerce 
Commission  probably  had  jurisdiction.     Mr.  J.  O.  Clark,  on  be- 
half of  the  plaintiff  company,  testified  that  the  business  of  the 
plaintiff  company  outside  the  state,  for  which  claim  was  made 
before  the  Interstate  Commerce  Commission,  was  75^  per  cent, 
of  their  entire  business,  while  their  intrastate  or  Pennsylvania 
business  amounted  to  only  24j4  per  cent,  of  the  total,  and  that 
their  claim  as  made  up  in  the  statement  presented  for  action  be- 
fore the  Interstate  Commerce  Commission,  amounting  to  some- 
thing over  $127,000,  was  based  entirely  upon  their  foreign  or 
interstate  business,  while  the  claim  here  is  for  24^  per  cent,  of 
Pennsylvania   business.     The   defendant,   however,   claims   that 
because  the  plaintiff  company  claimed  for  such  a  large  amount, 
covering  the  items  and  fot  more  claim  than  its  output  capacity 
could  possibly  have  been,  it  is  barred  as  a  matter  of  law  from 
claiming  anything  in  this  suit.     For  the  present  purpose  of  this 
case,  we  overrule  this  contention  as  a  matter  of  law,  and  say  to 
you  that,  if  the  plaintiff  company  has  satisfied  you  that  it  has 
sustained  damages  by  reason  of  the  alleged  discriminatory  acts 
of  the  defendant  company,  it  is  entitled,  to  recover  at  your  hands 
against  the  defendant  company  in  some  amount.    This  amount  is 
entirely  for  the  jury.     It  may  be  only  nominal  or  it  may  be  for 
what  It  has  shown  to  you  is  its  damage  in  dollars  and  cents 
based  upon  the  data  furnished  you." 

"The  question  as  to  the  measure  of  damages  for  such  injuries 
as  are  alleged  in  this  case  is  one  for  which  we  do  not  have  any 
guide  in  former  decisions.  It  is  claimed,  for  instance,  by  the 
defendant,  that  a  plaintiff,  if  discriminated  against,  still  has  his 
coal,  and  therefore  should  not  be  allowed  to  estimate  his  profits- 
This  contention,  it  seems  to  us,  would  logically  lead  to  con- 
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siderable  difficulty,  because  it  can  be  logically  shown  that,  if  a 
man  were  discriminated  against  wholly  and  prevented  from  ship- 
ping coal  at  all,  there  could  be  no  damages  estimated  on  any 
kind  of  figures  given  or  to  be  given.  As  we  look  at  it,  the  only 
known  method  to  get  at  data  from  which  to  estimate  what  a  man 
is  damaged  by  reason  of  discrimination  in  not  furnishing  cars 
or  other  facilities  of  transportation  is  to  give  the  shipper  dis- 
criminated against  what  would  have  been  a  reasonably  fair  profit 
on  whatever  is  shown  to  be  the  fairly  probable  ou^ut  of  the 
mine  discriminated  against,  less  what  was  actually  shipped  from 
such  mine,  and  it  is  on  this  theory  that  the  plaintiffs  have  pre- 
sented the  data  which  we  have  gone  over  here." 

Argued  before  Fell,  C.  J.,  and  Brown,  Mestrezat,  Potter, 
Elkin,  Stewart,  and  Moschzisker,  JJ. 

John   G,   Johnson,   Francis  I.   Gowen,   Thomas  //.   Murray, 
James  P.  O'Laughlin,  and  Hazard  Alez.  Murray,  for  appellant. 
David  L.  Krehs  and  A.  M.  Liveright,  for  appellee. 

Potter,  J.     In  this  action  the  plaintiff,  a  mining  corporation, 
sought  to  recover  damages  from  the  defendant  company  for  in- 
juries resulting  from  the  discrimination  exercised  against  it  by 
the  defendant  in  the  refusal  to  furnish  proper  transportation 
facilities.     The   plaintiff   alleged   discrimination   particularly   in 
favor  of  certain  competitive  mines  situated  upon  the  same  branch 
of  defendant's  railroad,  which  were  operated  and  controlled  by 
Diavid  E.  Williams  &  Co.     In  the  statement  of  claim  it  was 
averred  that  plaintiff's  mines  in  Indiana  county,  known  as  Hills- 
dale No.  2  and  No.  3,  were  fully  equipped  for  mining  coal,  and 
had  an  actual  output  capacity  of  800  tons  per  day  from  the  two 
mines,  if  given  the  same  pro  rata  distribution  of  cars  as  was 
awarded  by  defendant  to  the  competing  mines  of  Williams  & 
Co.     It  was  alleged:     That  the  actual  output  capacity  of  the 
latter  mines  did  not  greatly,  if  at  all,  exceed  that  of  plaintiff: 
but  that  the  defendant  company,  in  violation  of  its  duty  under  the 
law,  did  for  the  purposes  of  distributing  cars  to  the  several 
mines  rate  the  mines  operated  and  controlled  by  Williams  & 
Co.  with  an  output  capacity  of  2,300  tons  per  diem  during  the 
years  1904  and  1905,  and  in  the  early  part  of  1906  increased  the 
same  to  2,550  tons  per  diem,  while  it  rated  plaintiff's  mines  with 
an  output  capacity  of  only  475  tons  per  diem  during  the  same 
period  of  time.     That  the  said  rating,  upon  which  was  based 
the  number  of  cars  to  be  awarded,  was  an  undue  and  unreason- 
able discrimination  in  favor  of  the  mines  of  Williams  &  Co.  to 
the  prejudice  and  disadvantage  of  plaintiff,  and  was  a  violation 
of  defendant's  duty  as  a  common  carrier,  to  render  fair  and 
proportionate  service  to  shippers  on  its  lines,  in  furnishing  facili- 
ties for  transportation.    That  between  October  1,  1903,  and  May 
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1,  1907,  the  plaintiflF  at  its  two  mines  received  from  defendant 
bat  3.134  cars  of  35  tons  capacity  each,  while  during  the  same 
period  of  time  the  defendants  furnished  the  mines  of  Williams 
&  Co.  with  26,691  cars  of  the  same  capacity.  That  plaintiff  at 
its  mine,  Hillsdale  No.  2,  constructed  at  its  own  expense  a  side 
trade  connecting  with  the  track  over  and  from  which  coal  from 
Hillsdale  No.  3  mine  had  for  a  long  time  prior  thereto  been 
handled  by  defendant  to  its  Gush  creek  branch,  but  that 
defendant,  by  its  servants  and  agents,  spiked  down  the 
switches  of  the  said  side  track  leading  to  the  tipple  of  mine 
No.  2,  so  that  the  same  could  not  be  used  for  a  period  of  about 
18  months,  entirely  prohibiting  plaintiff  from  shipping  any  coal 
from  the  said  mine  during  that  time. 

The  question  of  discrimination  was  submitted  to  the  jury  as 
one  of  fact,  and  the  uncontradicted  evidence  was  ample  to  war- 
rant them  in  finding  that  the  defendant  subjected  the  plaintiff 
10  unjust  and  unreasonable  discrimination,  both  in  the  rating 
of  the  mines  as  to  capacity,  and  in  the  allotment  of  the  cars, 
and  that  this  discrimination  prevented  it  from  making  sale  of 
a  portion  of  its  coal.    As  to  the  general  policy  of  discrimination 
against  the  plaintiff,  no  evidence  was   offered   with   reference 
thereto  bv  defendant.     No  excuse  was  made  for  spiking  down 
the  switch  to  one  of  plaintiff's  mines,  nor   for   its  refusal  to 
furnish  cars  to  plaintiff  on  many  days  when  they  were  furnished 
hy  it  to  the  competing  mines.     The  trial  in  the  court  below  re- 
sulted in  a  verdict  in  favor  of  plaintiff  for  $17,500;  and  from 
the  judgment  entered  thereon  defendant  has  appealed.     We  see 
nothing  in  the  record  of  which  defendant  can  fairly  complain, 
as  to  the  manner  in  which  the  case  was  submitted  to  the  jury 
on  the  question  of  fact,  as  to  the  various  acts  of  discrimination. 
In  his  diarge  the  trial  judge  carefully  reviewed  the  evidence  as 
to  the  rating  of  plaintiff's  mines,  and  that  of   the  competing 
mines  of  Williams  &  Co.,  and  as  to  the  failure  of  defendant  to 
furnish  cars,  and  their  irregular  distribution,  as  to  the  amount 
of  coal  shipped  by  the  plaintiff,  and  the  amount  it  could  have 
shipped  had  its  quota  of  cars  been  furnished,  and  the  prices  at 
which  the  coal  could  have  been  sold,  and  as  to  the  cost  of  produc- 
tion and  transportation.     Nor  is  there  any  merit  in  the  sugges- 
tion that  the  pendency  of  a  suit  between  these  same  parties 
^^ore  the  Interstate  Commerce  Commission  should  be  a  bar  to 
the  present   action.     Plaintiff  only   claimed   to   recover  in   this 
action  for  profits  on  coal  which  it  was  prevented  from  shipping 
"to  points  and  places  within  the  state  of  Pennsylvania."     The 
evidence  on  the  trial  was  restricted  to  such  business  only.     The 
Interstate  Commerce   Commission   would   have  no   jurisdiction 
over  a  claim  for  damages  sustained  in  connection  with  commerce 
wholly  within  the  state,  and  therefore  the  suit  pending  before 
that  body  could  not  affect  the  plaintiff's  right  to  recover  for  the 
damages  here   claimed. 
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Plaintiff's  claim  for  damages  was  based  upon  the  act  of  June 
4,  1883  (P.  L.  72),  which  forbids  discrimination  in  the  furnish- 
ing of  facilities  for  transportation,  and  makes  the  offending  com- 
mon carrier  liable  for  treble  damages  to  the  party  injured.     The 
claim  in  this  case  was  however  not  pressed  to  the   full  extent, 
but  was  for  single  damages  only.     Counsel  for  appellant  com- 
plain that    in  instructing  the  jury    as  to  the  measure    of  dam- 
ages to  be  applied  the  trial  judge  said:     "As  we  look  at  it,  the 
only  known  method  to  get  at  data  from  which  to  estimate  what 
a  man  is  damaged  by  reason  of  discrimination  in  not  furnishing 
cars  or  other  facilities  of  transportation  is  to  give  the  shipper 
discriminated  against  what  would  have  been  a  reasonably  fair 
profit  on  whatever  is  shown  to  be  the  fairly  probable  output  oi 
the  mine  discriminated  against,  less  what  was  actually  shipped 
from  such  mine."     And  it  was  upon  that  basis  that  the  data  oi 
plaintiff   was   presented.     We  think  the   measure  thus    applied 
was  reasonable  and  proper.     If  the  defendant,  a  common  car- 
rier, wrongfully  refused  to  transport  the  coal  of  the  plaintiff,  it 
ought  to  place  the  plaintiff  in  the  same  situation  it  would  have 
been  in  had  the  carrier  performed  its  duty.     The  actual  loss  suf- 
fered by  the  plaintiff  by  reason  of  the  defendant's  failure  to  dis- 
charge its  duty,  is  a  fair  measure  of  the  damage.     Loss  of  profits 
in  such  a  case  must,  of  course,  be  clearly  shown,  and  the  proof 
should  not  present  merely  a  speculative  basis  for  the  claim.     In 
that  respect  we  think  the  evidence  was  satisfactory  here.     In 
Wilson  V.  Wernwag,  217  Pa.  82,  66  Atl.  242,  the  principle  is 
referred  to  with  approval,  as  set  forth  in  Hitchcock- ?\  Supreme 
Tent,  100  Mich.  40,  58  X.  W.  640,  43  Am.  St.  Rep.  423,  that: 
"The  profits  lost  constitute  the  legitimate  measure  of  damages. 
The  law  is  not  so  blind  to  justice  as  not  to  require  the  defendant 
to  respond  in  damages,  if  there  is  any  reasonable  basis  for  their 
ascertainment.*'     The    Interstate   Commerce   Commission   seems 
to  have  adopted  the  rule  that,  where  discrimination  is  found  to 
have  been  made  by  the  carrier  in  the  distribution  of  coal  cars, 
-damages  are  to  be  awarded  in  the  amount  of  the  profits  that 
the  shipper  would  have  gained  by  the  sale  of  his  coal  at  the  place 
to  which  he  desired  to  ship  it,  had  he  not  been  discriminate'! 
against,  less  the  cost  of  transportation.     Eaton  v,  C.    H.  &  I^- 
Ry.  Co.,   11    Interst.  Com.  Comin  R.  619;  Paxton  Tie  Co.  ?'■ 
Detroit  Southern  R.  R.  Co.,   10  Interst.  Com.  Com'n  R.  422: 
Glade  Coal  Co.  v.  B.  &  O.  R.  R.  Co..  10  Interst.  Com.  Com'n  R. 
226.     Counsel  for  appellant  argued  that  because,  as  a  result  of 
defendant's  discrimination,  the  coal  of  the  plaintiff  was  left  in 
the  ground,  and  might  be  available  for  future  shipment,  and  as 
there  was  no  evidence  that  the  prices  which  prevailed  through- 
out the  period  of  the  action  were  abnormal,  or  in  excess  of  those 
reasonably  ruling,  there  was  no  room  for  the  inference  that  the 
plaintiff  would  realize  for  its  coal  when  it  might  be  shipped  in 
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the  future,  less  than  it  would  have  realized  if  shipped  during  the 
period  of  the  action.    But  the  burden  was  upon  defendant  to 
show  anything  of  this  kind  by  way  of  mitigation  of  damages,  if 
it  could  do  so,  and  it  offered  no  evidence  for  any  such  purpose. 
Counsel   for   appellant  admit   in   their   argument   that  plaintiff 
"showed  the  profit  which  could  have  been  secured  if  it  had  not 
been  prevented  from  making  the  sale,"  but  they  suggest  that  the 
fcss  of  this  profit  may  not  have  been  permanent,  as  it  may  be 
tfiat  the  coal  will  be  sold  at  some  subsequent  time  at  equally  as 
great  a  profit.     But  if  such  possible  future  profits  could  properly 
be  set  up  in  mitigation  of  the  ascertained  damages,  which  we 
doubt,  it  would  be  the  duty  of  the  defendant  to  show  in  its  de- 
fense the  probability  and  the  amount  of  such  profits.     It  at- 
tempted no   such  proof.     It  should  be  remembered,  too,  that, 
"in. the  action  of  tort,  a  greater  latitude  is  allowed  by  the  court  to 
the  jury  in  the  assessment  of  damages  than  is  allowed  in  actions 
of  contract."     And  that  "all  damages  which  ordinarily  and  in 
the  natural  course  of  things  have  resulted  from  the  commission 
oi  the  wrongful  act  are  recoverable."    1  Addison  on  Torts  (6th 
Ed.)  Am.  note,  §§  64-65.     Many  elements  enter  into  the  success- 
ful prosecution  of  a  mining  business  beside  the  fact  of  the  ex- 
istence of  the  raw  coal  itself.     That  is  the  only  material  upon 
which  those  engaged  in  preparing  it  for  market  expend  their 
time,  energy,  and  capital.     The  fact  that  plaintiff  may  be  able 
profitably  to  expend  time,  energy,  and  capital  in  the  future  in 
connection  with  the  mining  of  the  coal  which  it  was  prevented 
from  using  during  the  period  of  which  cbmplaint  is  made,  by 
the  discrimination  of  defendant  against  it,  is  no  good  reason 
why  it  should  not  now  be  compensated  for  loss  shown  to  have 
incurred  by  it  in  the  past  through  the  wrongful  acts  of  the  de- 
fendant. 

Plaintiff  suffered  more  than  a  mere  detention  of  its  product, 
^  it  was  kept  from  the  market  by  the  discrimination  of  defend- 
ant. It  was  put  to  the  expense  of  care  and  maintenance  of  the 
mines  and  machinery  and  mules.  Its  working  force  was  subject 
to  disorganization,  and  many  other  ijems  of  expense  were  neces- 
sarily incurred.  No  other  rule  than  the  allowance  of  the  reason- 
able profits  it  would  have  made  can  fairly  cover  these  items,  and 
make  ^ood  to  plaintiff  the  loss  resulting  from  the  interruption 
of  its  business. 

The  assignments  of  error  are  overruled,  and  the  judgment  is 
affirmed. 
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St.  Louis,  I.  M.  &  S.  Ry.  Ca  v.  Washum. 

(Supreme  Court  of  Arkansas,  Nov.  7,  1910.) 
[131  S.  W.  Rep.  959.] 

« 

Carriers— Shipment  of  Live  Stock— Delay— Element  of  Damages 
— In  order  to  recover  for  the  shrinkage  of  cattle  in  weight  because 
of  delay  in  shipment,  such  shrinkage  must  be  due  to  the  unreason- 
able and  negligent  delay  of  the  carrier,  so  that  it  could  not  be  an 
element  of  damages  that,  because  the  cairier  unloaded  and  fed  the 
stock  durnig  transportation,  they  would  not  eat  their  "fill"  on  de- 
livery thereby  reducing  their  weight. 

Carriers  — Live  Stock  —  Shipment  —  Delay  —  Recovery  —  Cost  of 
Feeding. — Where  plaintiff  shipping  cattle  to  a  market  in  another 
state  signed  the  written  request  permitting  the  carrier  to  keep  the 
cattle  for  36  hours  in  the  cars  without  feed  or  water  provided  for 
by  the  federal  statute,  and  the  carrier  unloaded  the  cattle  for  feed 
and  water  at  an  intermediate  point,  though,  if  carried  on,  they 
would  have  reached  their  destination  within  the  36-hour  Hmit,  the 
shipper  was  entitled  to  recover  the  cost  of  feeding  exacted  by  the 
carrier. 

Kirby,   J.,   dissenting. 

Appeal  from  Circuit  Court,  Lawrence  County,  Charles  Coffin, 
Judge. 

Action  by  J.  H.  Washum  against  the  St.  Louis,  Iron  Mountain 
&  Southern  Railway  Company.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Judgment  entered  for  plaintiff  for  $9;  other- 
wise reversed  and  dismissed. 

W.  E.  Hemingway,  £.  B,  Kinsworihy,  Campbell  &  Suits,  and 
Jas.  H.  Stevenson,  for  appellant. 
IV.  A,  Cunningham,  for  appellee. 

Hart,  J.  This  is  an  action  instituted  by  appellee  against  appel- 
lant to  recover  damages  for  an  alleged  unreasonable  delay  in  tjie 
shipment  of  three  cars  of  cattle  from  Imboden,  Ark.,  to  the  Na- 
tional Stockyards  at  East  St."  Louis,  111.  The  cattle  left  Imboden 
at  about  12  o'clock  in  the  daytime,  and  arrived  at  lUmo,  Mo.,  at 
6  or  7  o'clock  the  next  morning.  There  the  cattle  were  unloaded, 
watered,  and  fed,  causing  a  delay  of  about  10  hours.  Other 
cattle  that  arrived  at  Illmo  on  the  same  train  and  which 
were  not  unloaded  were  sent  forward  within  an  hour. 
The  run  from  Illmo  to  East  St.  Louis  was  from  12  to 
16  hours.  Before  the  cattle  were  shipped,  appellee  signed 
what  is  commonly  known  as  the  36-hour  release  contract 
There  were  82  head  of  cattle  in  the  three  cars.  Appellee 
testified  that,  by  reason  of  the  cattle  being  fed  and  watered 
at  Illmo,  the  cattle  would  not  take  the  *'*fiU"  when  they  arrived  at 
the  stockyards;  that  as  a  consequence,  when  he  marketed  the 
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cattle,  there  was  a  shrinkage  in  the  weight  of  the  82  heads  of  25 
fx>unds  each,  and  his  loss  therefrom  amounted  to  $73.80;  that 
the  feed  bill  at  Illmo  amounted  to  $9.  From  a  judgment  ren- 
dered in  favor  of  the  appellee  for  the  sum  of  $82.50,  this  appeal 
is  prosecuted. 

Appellee  makes  no  claim  for  damage  on  account  of  a  fall  in 
the  market  price  of  cattle.  The  only  element  of  damage  claimed 
by  him  is  that  alleged  to  be  on  account  of  their  loss  of  weight. 
The  evidence  does  not  show  that  the  loss  in  weight  was  on  ac- 
count of  the  delay  in  the  transportation  of  the  cattle.  Appellee 
docs  claim,  however,  that,  because  the  cattle  were  fed  and  watered 
at  Illmo,  they  would  not  take  the  proper  amount  of  "fill"  when  they 
arrived  at  the  stCKkyard,  and  that,  in  cdhsequence  of  this,  there 
was  a  shrinkage  in  their  weight.  This  is  not  a  proper  element  of 
damages.  The  shrinkage  in  weight  must  be  due  to  the  un- 
reasonable and  negligent  delay  of  the  carrier  in  the  transporta- 
tion of  the  animals.  The  fact  that,  because  they  were  fed  and 
watered  at  Illmo,  they  would  eat  and  drink  less  when  they 
arrived  at  their  destination,  does  not  establish  that  they  lost 
in  weight  on  account  of  delay  in  transportation. 

We  are  of  the  opinion,  however,  that  appellee  should  recover 
the  amount  of  his  feed  bill.  Counsel  for  appellant  contends 
that  it  was  the  duty  of  appellant,  under  the  federal  statute, 
commonly  known  as  the  "28-hour  act,"  to  have  stopped  at 
Illmo  and  unloaded  the  cattle  in  properly  equipped  pens  for 
rest,  water  and  feeding  for  at  least  five  consecutive  hours.  See 
Act  June  29,  1906,  c.  3594,  34  Stat.  607  (U.  S.  Com.  St.  Supp. 
1909,  p.  1178)  ;  U.  S.  Stat.  Ann.  Supp.  p.  43.  While  section  1 
of  that  act  does  prohibit  railroads  engaged  in  transporting  cattle 
from  one  state  to  another  from  confining  the  same  in  cars  for 
a  period  longer  than  28  consecutive  hours,  it  also  provides  that 
npon  the  written  request  of  the  shipper,  separate  and  apart  from 
the  printed  bill  of  lading,  the  time  of  confinement  may  be  ex- 
tended to  36  hours.  In  the  present  case  the  undisputed  evidence 
shows  that  the  shipper  made  such  request  in  compliance  with  the 
federal  statute,  and  that  the  cattle  could  and  would  have  reached 
their  destination  several  hours  before  the  expiration  of  such  time 
limit  had  they  not.  been  unloaded  at  Illmo  for  the  purpose  of 
rest,  feeding,  and  water.  Hence  it  will  be  seen  that  the  cattle 
were  fed  at  Illmo  contrary  to  appellee's  instructions,  and  he 
should  not  have  been  required  to  pay  the  feed  bill.  The  feed 
bill  was  wrongfully  exacted  from  him  and  he  is  entitled  to  re- 
cover same. 
Judgment  will  be  entered  here  for  the  amount,  which  is  $9. 
For  the  reason  that  there  is  no  evidence  to  warrant  a  verdict 
for  damage  on  account  of  loss  of  weight  in  the  cattle,  the  judg- 
ment in  that  respect  will  be  reversed,  and  the  cause  dismissed. 
KiRBY.  J.,  dissents. 

38  R  R  R-19 


290        Vol  38  R  R  R— Vol  61  Am  &  Eng  R  Cas  X  S 


St.  Louis  &  S.  F.  R.  Co.  v.  Reynolds  et  al. 

(Supreme    Court    of    Oklahoma,    July    12,    1910.) 

[110  Pac.   Rep.  668.] 

Railroads — Train  Service — ^Adequate  Facilities — Interstate  Com- 
merce.— Where  a  railroad  company  has  provided  adequate  and  rea- 
sonable facilities  for  the  accommodation  of  traffic  to  and  from  a 
certain  place,  an  order  of  the  Corporation  Commission,  requiring 
it  to  stop  another  train  engaged  in  interstate  commerce  at  said 
point  is  unreasonable. 

Railroads — "Adequate  FacUities" — Definition. — The  term  "ade- 
quate facilities"  is  not  capable  of  exact  definition,  being  a  relative 
term,  and  calls  for  such  facilities  as  may  be  fairly  demanded,  re- 
gard being  had  to  the  size  of  such  station  or  place,  the  extent  of 
the  demand  of  transportation,  its  relative  location  to  other  places, 
the  cost  of  furnishing  additional  accommodations  asked  for,  and  all 
other  facts  which  would  have  a  bearing  upon  the  question  of  con- 
venience and  cost  (M.,  K.  &  T.  Ry.  Co.  v.  Town  of  Norfolk  et  al. 
[decided  at  this  term]  107  Pac.  172). 

(Syllabus  by  the  Court.) 

Error  to  Corporation  Commission. 

From  an  order  of  J.  E.  Reynolds  and  others,  Corporation 
Commission,  the  St.  Louis  &  San  Francisco  Railroad  Company 
brings  error.     Reversed. 

W.  F.  Evans,  £.  T.  Miller,  and  R,  A.  Kleinschmidt,  for  plain- 
tiflF  in  error. 

Chas.  West,  Atty.  Gen.,  and  Geo.  A,  Henshaw,  Asst.  Atty. 
Gen.,  for  defendants  in  error. 

Turner,  J.  The  order  appealed  from  runs  in  the  alternative. 
By  it  appellant  is  required  by  the  Corporation  Commission  to 
stop  on  flag  its  interstate  passenger  trains  Nos.  5  and  6  at 
Cameron — ^that  is,  No.  5  going  south  about  10  o'clock  a.  m.  and 
No.  6  going  north  about  5  p.  m.— or  restore  the  schedule  of  inter- 
state trains  Nos.  11  and  12,  which,  until  a  short  time  thereto- 
fore, by  order  of  the  commission  stopped  at  Cameron  going  south 
about  8  o'clock  a.  m.  and  returning  stopped  again  at  4:25  p.  m. 
Only  two  witnesses  testified  at  the  hearing — one  a  resident  of 
Cameron,  the  other  appellant's  division  superintendent. 

The  facts  found  by  the  commission  upon  which  this  order  is 
based  are  that  ''the  evidence  shows,  and  the  commission  finds 
therefrom,  that  three-fourths  of  the  farmers  of  Le  Flore  countv 
live  north  of  Poteau,  and  are  without  the  proper  train  service 
to  meet  reasonable  necessities  in  going  to  and  from  the  county 
seat;  that  the  train  ordered  restored  in  the  alternative  had  been 
installed  bv  its  order  in  September,  1908,  in  response  to  a  petition 
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filed  by  the  citizens  of  Stanley,  a  station  on  appellant's  road  in 
an  adjoining  county,  and  had  run  for  about  11  months,  but  in 
bad  faith  a  few  weeks  prior  to  the  instant  hearing  had  been 
changed  so  as  to  run  south  through  Cameron  at  about  4  o'clock 
p.  m.  and  north  in  the  morning ;  that  the  citizens  of  Cameron  and 
vicinity  have  not  the  proper  train  service  to  meet  their  reasonable 
requirements,  and,  but  for  the  fact  that  sufficient  local  pas- 
senger trains  are  now  run  over  this  line  to  properly  care  for  the 
business,  the  commission  would  not  hesitate  to  make  an  order 
unqualifiedly  requiring  defendant  to  stop  trains  Nos.  5  and  6 
on  flag  at  the  town  of  Cameron" — and  then,  as  stated,  ordered 
appellant  to  elect  which  train  it  would  run.  In  opposition  to 
this  order,  it  w^as  shown  that  trains  Nos.  5  and  6  are  fast  limited 
trains  from  St.  Louis  to  Texas  and  the  Southwest,  and  generally 
carry  mail  and  express,  "and  it  is  pretty  hard  to  make  the  time 
if  any  additional  stops  are  forced ;"  that  all  of  appellant's  com- 
petitive business  is  handled  by  these  trains  in  competition  with 
three  other  roads ;  that  there  were  already  two  passenger  trains 
each  way  every  day  which  made  regular  stops  at  Cameron,  one 
passenger  train  each  way  every  day  that  stops  there  on  a  flag, 
and  one  freight  train  each  way  every  day  that  stops  there  and 
carries  pa'^sengers  to  Poteau,  the  county  seat,  seven  miles  south. 
In  short,  it  is  shown  by  the  evidence  that  eight  trains  each  day 
stop  at  Cameron  to  receive  and  discharge  passengers.  The 
schedule  of  none  of  these  trains  is  further  shown  except  that 
of  the  local  freight  which  leaves  Cameron  at  9:10  a.  m.,  arrives 
at  Poteau  9:40  a.  m.,  and,  returning,  leaves  Poteau  at  12:18 
p.  m.,  and  arrives  at  Cameron  12 :35  p.  m.  It  is  insisted  that  this 
train  enables  passengers  to  leave  Cameron  at  a  convenient  time 
in  the  morning,  spend  2  hours  and  38  minutes  in  Poteau,  and  re- 
turn at  12:35  the  same  day;  or,  if  a  longer  time  in  Poteau  is 
desired,  passengers  can  remain  and  return  on  the  midnight  train, 
or  on  the  passenger  train  early  next  morning. 

That  it  is  the  duty  of  the  company  to  furnish  adequate  facilities 
for  the  accommodation  of  local  passenger  traffic  between 
Cameron  and  Poteau  is  conceded,  but  it  is  insisted  by  appellant 
the  evidence  discloses  that  it  has  lived  up  to  the  full  measure  of 
this  duty,  and  for  that  reason  the  order  is  unreasonable.  As  to 
what  is  meant  by  "adequate  facilities,"  this  court  in  M.,  K.  & 
T.  Rv.  Co.  V,  Town  of  Witcher,  106  Pac.  852,  in  the  syllabus 
said:  "(2)  The  term  'adequate  facilities'  is  not  capable  of 
exact  definition,  be\pg  a  relative  term,  and  calls  for  such  facili- 
ties as  may  be  fairly  demanded,  regard  being  had  to  the  size  of 
such  station  or  place,  the  extent  of  the  demand  of  transporta- 
tion, its  relative  location  to  other  places,  the  cost  of  furnishing 
additional  accommodations  asked  for,  and  all  other  facts  which 
would  have  a  bearing  upon  the  question  of  convenience  and  cost 
(M..  K.  &  T.   Ry.  Co.  v.  Town  of  Norfolk  et  al.   [decided  at 
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this  term]  107  Pac.  172)."  Tested  by  this  rule,  does  the  evi- 
dence overcome  the  prima  facie  presumption  that  the  order  is 
reasonable;  that  is,  the  presumption  that  the  additional  facilities 
ordered  were  fairly  demanded  by  the  necessities  of  the  situation.^ 
While  the  order  reads:  **The  evidence  shows,  and  the  com- 
mission finds  therefrom,  that  three-fourths  of  the  farmers  of 
Le  Flore  county  live  north  of  Poteau  and  are  without  the  proper 
train  service  to  meet  their  reasonable  necessities  in  going  to  and 
from  the  county  seat" — there  is  no  evidence  tending  to  prove 
what  fractional  part  of  the  farmers  of  that  county  live  north  of 
Poteau  or  that  they  did  or  would  naturally  travel  on  appellant's 
line  to  the  county  seat  or  take  passage  thereon  at  Cameron,  or 
sought  the  order.  Neither  does  the  evidence  tend  to  prove  the 
extent  of  the  demand  for  this  additional  facility  except  that 
certain  petitioners,  whose  residences  are  undisclosed,  petitioned 
therefor.  Neither  does  it  tend  to  prove  the  population  of  either 
Cameron  or  Poteau,  the  extent  of  the  passenger  traffic  to  or 
from  the  former  or  between  those  points,  or  any  such  data  by 
which  either  the  commission  or  this  court  can  determine  whether 
the  exigencies  thereof  fairly  required  the  extra  facilities  sought 
to  be  provided  by  the  order.  On  the  other  hand,  we  take  judi- 
cial notice  that  it  is  but  7.3  miles  from  Cameron  to  Jenson,  where 
appellant's  line  quits  the  state,  and  from  the  boundaries  of 
the  county,  that  it  would  be  impossible  for  any  considerable  per- 
cent., much  less  three-fourths  of  the  farmers  of  the  county,  to 
naturally  embark  at  Cameron  for  Poteau.  Besides,  it  appears 
from  the  order  itself  that  the  local  situation  was  fairly  served. 
The  order  recites:  "*  *  *  But  for  the  fact  that  sufficient 
local  passenger  trains  are  now  run  over  this  line  to  properly  care 
for  the  business,  etc.  *  *  *"  In  view  of  such  finding,  which 
is  supported  by  the  evidence,  and  the  fact  that  complaint  is  made 
only  of  the  inadequacy  of  the  local  passenger  service  and  none  of 
the  through  passenger  service,  we  do  not  see  how  the  order  can 
stand.  The  order  is  therefore  an  attempt  to  stop  interstate 
trains  at  h  station  where  the  evidence  discloses  and  the  order 
specifically  finds  as  a  fact  that  sufficient  local  passenger  trains 
now  run  over  appellant's  line  to  properly  care  for  the  business. 
Such  order  is  unreasonable,  and  has  been  so  expressly  held  in 
M.,  K.  &  T.  Ry.  Co.  v.  Town  of  Norfolk,  107  Pac.  172,  where 
the  court  in  the  syllabus  said :  **VVhere  a  railroad  company  has 
provided  adequate  and  reasonable  facilities  for  the  accommoda- 
tion of  traffic  to  and  from  a  certain  place,  aii  order  of  the  Cor- 
poration Commission,  requiring  it  to  stop  another  train  engaged 
in  interstate  commerce  at  said  point,  is  unreasonable." 

The  order  of  the  commission  is  therefore  reversed.  All  the 
Justices  concur,  except  Williams,  J.,  disqualified  and  not  partici- 
pating. 
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^^WAY  Grain  Co.  v,  Penns\xvania  R.  Co. 

(Supreme   Court   of  Pennsylvania,   July   1,    1910.) 

[77   Atl.   Rep.   1007.] 

Canierj-Deiivery  to   Consignee— Bill   of  Lading— Evidence.*— In 
an  action  by  consignors  against  a  railroad  company  for  freight  de- 
livered to  the  consignee  without  surrender  of  the  bill  of  lading,  evi- 
dence of  a  similar  course  of  dealing  in  a  large  number  of  instances 
of  Hr/jich  plaintiffs  had  full  knowledge  and  in  which  they  acquiesced 
ioT  more  than  a  year  without  protest  is  admissible. 
Carders— Loss   of    Freight — Presentation   of   Claim. — A   provision 
in  a  contract  requiring  claims  for  loss  or  damage  to  freight  to  be 
presented  within  a  certain  time  is  not  available  where  the  carrier 
misdelivcrs  the  goods  to  an  unauthorized  person. 

Appeal  and  Error — Review — Objections  Waived. — Where  plaintiff 

in  an  action  against  -a  carrier  for  loss  of  goods  waives  the  tort  and 

sues  in  contract,  the  necessity  of  an  affidavit  of  defense  cannot  be 

raised  by  defendant  on  appeal,  where  he  elected  to  file  an  affidavit, 

and  went  to  trial  under  the  pleadings  so  made. 

Appeal  from  Court  of  Common  Pleas,  Elk  County. 

Action  by  Charles  O.  Salberg  and  Herbert  T.  Morey,  doing 
business  as  the  Ridgway  Grain  Company,  against  the  Pennsyl- 
vania Railroad  Company.  Judgment  for  plaintiffs,  and  defend- 
ant appeals.    Reversed. 

At  the  trial  the  court  under  objection  and  exception  excluded 
evidence  tending  to  show  a  course  of  dealing  continuing  for  a 
long  period  by  which  goods  were  surrendered  by  the  defendant 
to  the  consignee  without  requiring  a  surrender  of  the  bill  of  lad- 
ing.   The  court  refused  binding  instructions  for  the  defendant. 

From  the  record  it  appeared  that  before  the  trial  the  court 
made  the  following  order:  "We  are  of  the  opinion  that  the 
statement  of  claim  sets  up  a  contract  and  a  breach  thereof  sound- 
ing in  damages  in  a  sum  certain  which  is  easily  ascertainable 
without  the  intervention  of  a  jury,  and  that  while  the  plaintiflFs 
might  at  their  option  have  brought  the  action  ex  delicto  by  rea- 
son of  the  fact  that  the  defendant  company  is  a  common  carrier, 
that  having  waived  the  tort  and  elected  to  proceed  in  an  action 
of  assumpsit  alleging  damages  purely  for  breach  of  contract  and 
not  for  the  defendant's  negligence  as  a  common  carrier  they  are 
entitled  to  an  affidavit  of  defense.     It  is  therefore  ordered  and 

•For  the  authorities  in  this  series  on  the  question  whether  a  car- 
rier has  the  right  to  deliver  freight  to  the  consignee  without  re- 
quiring the  production  of  the  bill  of  lading,  see  foot-note  of  Nash- 
ville, etc.,  Ry.  Co.  v.  Grayson  County  Nat.  Bank  (Tex.),  24  R.  R. 
R.  140,  47  Am.  &  Eng.  R.  Cas.,  N.  S.,  140. 
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decreed  that,  unless  a  sufficient  affidavit  of  defense  be  filed  by  the 
defendant  to  the  plaintiffs'  statement  of  claim  within  15  days 
hereafter  that  the  rule  for  judgment  in  this  case  be  made  abso- 
lute, the  amount  to  be  liquidated  by  the  prothonotary."  Ver- 
dict and  judgment  for  plaintiffs  for  $8,074.72. 

Argued  before  Fell,  C.  J.,  and  Brown,  Potter,  Elkin,  and 
Stewart,  JJ. 

Thos,  H,  Murray  and  C.  H.  McCauley,  for  appellant. 
Max  L.  Mitchell  and  £.  H,  Baird,  for  appellees. 

Potter,  J.  The  question  here  involved  is  the  liability  of  de- 
fendant company  for  the  value  of  17  car  loads  of  grain  and  feed, 
delivered  by  the  agent  of  the  defendant  to  the  consignee,  without 
requiring  the  surrender  of  the  bills  of  lading.  As  a  general 
principle,  if  the  carrier  delivers  to  any  one,  even  to  the  consignee, 
without  requiring  the  production  of  the  bill  of  lading,  it  does  so 
at  its  peril.  But  there  may  be  cases  in  which,  by  custom  or  a 
course  of  dealing  between  consignor  and  consignee,  delivery  has 
with  the  knowledge  and  acquiescence  of  the  consignor,  been  per- 
mitted without  the  surrender  of  the  bill  of  lading.  In  such  a 
case,  the  carrier,  in  the  absence  of  notice  that  the  bill  of  lading  is 
being  held  as  security  for  the  purchase  price  of  the  goods,  may 
be  justified  in  making  delivery  without  requiring  the  surrender 
of  the  bill  of  lading.  See  1  Hutchinson  on  Carriers,  §  177.  where 
the  author  cites  National  Bank  v.  P.  &  R.  R.  R.  Co.,  163  Pa.  467. 
30  Atl.  228.  In  the  present  case  the  course  of  dealing  between 
the  plaintiffs  and  their  consignee,  Duke  Copelin,  extended  over 
a  period  from  June,  1905,  to  June,  1907,  and  during  that  time 
they  sold  him  some  51  car  loads  of  merchandise.  There  is  evi- 
dence to  show  that  all  or  nearly  all  of  these  cars  were  delivered 
to  the  consignee  without  obtaining  the  surrender  of  the  bills  of 
lading.  For  some  34  of  the  cars  payment  was  made  after  de- 
lays varying  from  15  days  to  251  days.  For  the  value  of  the 
contents  of  the  remaining  17  cars,  for  which  no  payment  has 
been  made  by  the  carrier,  the  plaintiffs  here  seek  to  recover  from 
the  defendant.  No  complaint  seems  to  have  been  made  to  the 
defendant  company  until  June,  1907,  although  Copelin  was  then 
indebted  to  plaintiffs  for  cars  delivered  in  October  previous. 
The  letters  of  plaintiffs  to  Copelin,  which  were  in  evidence,  not 
only  show  that  they  knew  of  the  practice  under  which  Copelin 
was  permitted  to  take  the  cars  without  surrendering  the  bills  of 
lading,  but  that  they  were  satisfied  with  it,  providing  Copelin 
made  payment  to  them  within  a  reason.ible  time.  What  they  ob- 
jected to  was,  not  the  practice  of  delivering  the  cars  without  sur- 
rendering Ihe  bills  of  lading,  but  it  was  the  large  amount  of  the 
credit  thus  obtained  from  them  by  Copelin,  and  the  length  of 
time  to  which  it  was  extended.     These  letters  clearly  show  a 
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course  of  dealing  which  accepted  the  fact  of  delivery  of  cars 
without  reference  to  bills  of  lading,  and  under  which  plaintiffs 
charged  interest  upon  drafts,  and  strove  to  get  Copelin  to  re- 
duce the  amount  of  his  indebtedness  to  them.  Yet,  in  the  face 
of  all  this,  they  continued  to  ship  additional  car  loads  of  grain 
to  Copelin,  without  a  word  of  complaint  to  defendant  company, 
or  any  hint  to  it,  that  they  desired  to  terminate  the  course  of 
dealing  which  they  had  pursued,  and  would  in  the  future  rely 
upon  the  bills  of  lading  to  secure  to  themselves  possession  of 
the  grain  until  it  was  paid  for  by  Copelin. 

In  North  Penna.  R.  R.  Co.  v.  Commercial  Nat.  Bank,  123  U. 
S.  727,  8  Sup-  Ct.  266,  31  L.  Ed.  287,  it  was  held  that  a  shipper 
was  not  bound  by  a  custom  to  deliver  live  stock  to  a  drove  yard 
company,  without  the  production  of  the  bill  of  lading,  where 
knowledge  of  the  custom  was  not  brought  home  to  the  shipper. 
But  in  the  present  case  the  court— erroneously  wjc  think — ex- 
cluded an  offer  of  evidence  which  tended  to  show,  not  a  general 
custom,  but  a  course  of  dealing  in  reference  to  shipments  made 
in  the  same  way  by  the  plaintiffs,  of  which  they  had  full  knowl- 
edge and  in  which  they  acquiesced  for  more  than  a  year,  during 
which  time  they  continued  to  make  numerous  deliveries  to  the 
same  consignee,  without  protest,  or  notice  to  the  defendant  com- 
pany. Of  course,  the  terms  of  the  bills  of  lading  could  not  be 
departed  from  without  the  consent  of  the  consignors;  or,  if  the 
rights  of  a  bank  or  any  other  holder  for  value  intervened,  they 
could  not  be  prejudiced.  But  here  we  have  no  third  parties,  as 
the  transaction  included  only  the  consignor  and  the  consignee. 
In  such  case,  if  the  shippers  saw  fit  to  repeatedly  waive  their 
rights  under  the  terms  of  the  bill  of  lading,  and  thus  set  up  a 
course  of  dealing  entirely  distinct  from  that  contemplated  by  the 
terms  of  the  bill  of  lading,  they  were  at  liberty  to  do  so. 

The  theory  upon  which  the  trial  judge  submitted  this  case  to 
the  jury  is  not  very  clear.  Apparently  the  soje  question  he  sub- 
mitted to  the  jury  was  as  to  plaintiffs'  knowledge  of  the  acts 
of  the  defendant's  agent  in  delivering  the  cars  to  the  consignee, 
without  requiring  the  surrender  of  the  bills  of  lading,  and  he 
instructed  them  that  if  the  plaintiffs  knew  that  fact,  and  failed 
to  report  it  until  June,  1907,  the  verdict  should  be  for  the  de- 
fendant. Under  the  evidence  which  was  submitted,  the  letters 
and  the  oral  testimony  of  Morey,  one  of  the  plaintiffs,  there  is 
no  room  to  doubt  the  fact  of  plaintiffs'  absolute  knowledge  of 
the  deliveries  of  the  cars  without  the  surrender  of  the  bills  of 
lading,  and  their  acquiescence  therein.  Morey  testified  that  he 
knew  the  drafts  attached  to  the  bills  of  lading  remained  un- 
paid, and  that  he  knew,  or  presumed,  the  grain  had  been  deliv- 
ered to  Copelin.  No  other  inference  could  be  drawn  from  his 
testimony,  and  from  the  letters  be  wrote  to  Copelin.  Even  ur»on 
the  theory  held  by  the  trial  court,  it  would  seem  that  binding 
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instructions  should  have  been  given  in   favor  of  defendant  as 
to  the  fact  of  knowledge  and  acquiescence  by  plaintiffs. 

The  ruling  of  the  court  below  as  to  the  failure  to  make  claim 
for  the  loss  within  30  days  of  the  alleged  wrongful  delivery 
was  in  accordance  with  the  authbrities.    In  4  Elliott  on  Railroads 
(2d  Ed.  1907)  §  1512,  it  is  said:    "A  valid  contract  may  be  made 
requiring  claim  for  loss  or  damages  to  freight  to  be  presented 
in  a  certain  manner  or  within  a  certain  time,  provided  it  is  rea- 
sonable.    *     *     *     Such  a  stipulation  is  not  available  to  a  com- 
mon carrier  in  case  of  conversion  of  the  goods  by  the  carrier." 
In  Chicago,  etc.,  Ry.  Co.  v.  Bank,  26  Ind.  App.  600.  603,  604, 
59  N.  E.  43,  45,  the  precise  question  arose.    The  carrier  had  de- 
livered freight  to  the  wrong  person  and  the  consignee  brought 
suit  for  damages.    Notice  of  the  claim  had  not  been  given  within 
30  days  after  the  arrival  of  the  goods  at  the  point  of  delivery, 
and  defense  was  made  on  that  ground.    Wiley,  J.,  said :  The  gen- 
eral rule  is  that  this  condition  in  a  bill  of  lading  is  a  reasonable 
one,  and  that  the  giving  of  such  notice  is  a  condition  precedent 
to  any  recovery  upon  the  contract,  and  that  a  performance  of 
such  condition  must  be  averred  in  the  complaint  and  proved  on 
the  trial.     *     *     *     The  cases  so  holding  are  based  upon  loss 
or  damage  in  transitu,  and  do  not  relate  to  cases  where  there 
has   been  a   conversion.     *     *     *     That   the  delivery   of  goods 
by  a  common  carrier  to  a  third  or  wrong  person  amounts  to 
a  conversion  is  so  declared  by  many  authorities."     In  Forbes  zv 
Boston  &  Lowell  R.  R.  Co.,  133  Mass.  154,  Morton,  C.  J.,  said 
(page   156) :     "It  is   settled  that  any   misdelivery  of   property 
by  a  carrier  or  warehouseman  to  a  person  unauthorized  by  the 
owner    or  person    to  whom    the  carrier    or  warehouseman    is 
bound  by  his  contract  to  deliver  it  is  of  itself  a  conversion,  which 
renders  the  bailee  liable  in  an  action  of  tort,  without  regard  to 
the  question  of  his  due  care  or  negligence."     In   Schouler  on 
Bailments  (1905)  392,  it  is  said  that  "the  common  law,  in  fact, 
treats  such  misdelivery  (of  goods  to  the  wrong  person)  as  con- 
version, and  makes  the  carrier  suable  in  trover" — citing  among 
other  cases  Shenk  v.  Steam  Propeller  Co.,  60  Pa.  109,  100  Am. 
Dec.  541,  where  Justice  Sharswood  said   (page  116)  :     "There 
is  one  point  which  is  indisputable,  that  he  must  take  care  at  his 
peril  that  the  goods  are  delivered  to  the  right  person,  for  a  de- 
livery to  a  wrong  person  renders  him  clearly  responsible.  *  *  * 
Such  a  wrongful  delivery  has  been  held  in  many  cases  to  amount 
to  a  conversion,  and  that  trover  may  be  maintained."    The  tenth 
assignment  of  error  is  therefore  overruled. 

Counsel  for  appellant  have  attempted  to  question  the  ruling 
of  the  court  below  as  to  the  necessity  of  an  sifBdavit  of  defense 
in  this  case.  That  question  cannot,  however,  be  properly  raised 
on  this  appeal.  If  appellant  had  not  filed  an  affidavit  within 
the  15  days  allowed  by  the  order  of  court,  and  had  permitted 
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judgment  to  be  entered  against  it  for  want  of  an  affidavit  of 
'defense,  then  an  appeal  from  that  judgment  would  have  raised 
the  question  of  the  regularity  of  such  judgment.  Appellant  did 
not  follow  that  course,  but  elected  to  file  an  affidavit.  No  judg- 
ment was  entered  until  after  a  trial  and  verdict  under  the  issue 
raised  by  the  pleadings.  The  present  appeal  is  from  the  judg- 
ment entered  on  the  verdict,  and  only  involves  such  questions 
as  were  properly  raised  by  exceptions  at  the  trial.  In  Xander  v. 
Commonwealth,  102  Pa.  434,  Mr.  Justice  Clark  said  (page  439)  : 
"An  affidavit  of  defense,  unless  otherwise  provided  by  rule,  is 
only  intended  to  prevent  judgment  by  default.  This  done,  the 
affidavit  is  functus  officio,  its  purpose  is  single  and  specific,  it 
is  no  part  of,  nor  connected  with,  the  pleadings,  it  does  not  dis- 
charge any  office,  save  that  only  for  which  it  was  designed."  In 
Taylor  r.  Beatty,  202  Pa.  120,  126,  51  Atl.  771,  773,  our  Brother 
Mestrezat  said:  "The  sole  purpose  of  (an  affidavit  of  defense), 
in  the  absence  of  a  rule  of  court  on  the  subject,  is  to  meet  the 
plaintiff's  demand  by  the  allegation  of  a  sufficient  legal  defense 
and  thereby  to  prevent  a  summary  judgment."  The  sixteenth 
assignment  of  error  is  dismissed. 

The  first,  second,  third,  fourth,  fifth,  eighth,  thirteenth,  four- 
teenth, and  fifteenth  assignments  of  error  are  sustained,  and 
the  judgment  is  reversed,  with  a  venire  facias  de  novo. 


Atuntic  Compress  Co.  v.  Central  of  Georgia  Ry.  Co. 

(Supreme   Court  of  Georgia,   Sept.  23,   1910.) 

[68  S.   E.   Rep.  1028.] 

Carriers— Exemption  from  Liability  for  Loss  of  Goods — Express 
Contract — A  compress  company  in  possession  of  a  certain  number 
of  bales  of  cotton  belonging  to  another  issued  to  the  latter  a  re- 
ceipt acknowledging  receipt  of  the  cotton  "to  be  compressed  and 
loaded  for  Central  of  Georgia.  Subject  to  all  the  conditions  of  bill 
^f  lading  of  above-named  carrier  [a  railway  company]  which  may 
be  issued  in  exchange  for  this  receipt."  "The  form  of  the  bill  of 
lading  alluded  to  in  such  receipt  was  well  known"  to  the  party  re- 
ceivmg  the  receipt.  The  owner  of  the  cotton  obtained  from  the 
railway  company  in  exchange  for  the  receipt  a  bill  of  lading,  one 
of  the  conditions  of  which  was,  "No  carrier  or  party  in  possession 
0^  all  or  any  of  the  property  herein  described  shall  be  liable  for  any 
ioss  thereof  or  damage  thereto,  by  ♦  ♦  *  fire."  For  compress- 
iiig  and  loading  the  cotton  the  railway  company  was  to  pay  the 
compress  company.  Before  the  cotton  was  compressed  and  loaded^ 
^t  was  destroyed  by  fire  while  in  possession  of  the  railway  com- 
pany through   its   agent,   the   compress   company.     The   freight  was 
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prepaid  by  the  owner  of  the  cotton.  The  railway  company  paid 
the  owner  the  value  of  the  cotton  destroyed,  and,  to  recover  the 
amount  thus  paid,  sued  the  compress  company  on  a  contract  of  the 
latter  to  indemnify  the  former  against  any  liability  to  the  owner  of 
cotton  lost  or  damaged  after  it  was  received  by  the  compress  com- 
pany for  compressing  and  before  it  was  loaded  by  the  compress 
company  for  shipment.  Held,  there  was  no  express  contract  be- 
tween the  owner  of  the  cotton  and  the  railway  company  respecting 
the  condition  in  the  bill  of  lading  wherein  the  latter  was  to  be  ex- 
empted from  liability  on  account  of  the  loss  of  the  cotton  by  fire, 
and  such  condition  was  not  binding  on  the  owner. 

Indemnity — Action  on  Contract — Sufixciency  of  Evidence. — Proof 
of  loss  of  the  cotton  by  fire  and  payment  to  the  owner  by  the  rail- 
way company  for  the  value  of  the  cotton  made  a  prima  facie  case 
of  liability  of  the  compress  company  to  the  railroad  company  on 
the  indemnity  contract  between  them. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Chatham  County;  W.  G.  Charl- 
ton, Judge. 

Action  by  the  Central  of  Georgia  Railway  Company  against  the 
Atlantic  Compress  Company.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.     Affirmed. 

King  &  Spalding  and  £.  Af .  Underwood,  for  plaintiff  in  error. 
Lazvton  &  Cunningham  and  //.  W,  Johnson,  for  defendant  in 
error. 

HoLDEN,  J.  The  Central  of  Georgia  Railway  Company 
(hereinafter  called  the  plaintiff)  sued  the  Atlantic  Compress 
Company  (hereinafter  called  the  defendant)  on  an  indemnity 
contract,  wherein  the  latter  agreed  to  indemnify  the  former 
against  any  liability  to  the  owner  of  cotton  lost  or  damaged  after 
it  was  received  by  the  compress  company  for  compressing  and 
before  it  was  loaded  by  the  compress  company  for  shipment. 
One  hundred  and  twenty-five  bales  of  cotton  received  by  the 
defendant  from  the  owner  to  be  compressed  and  loaded  for  the 
plaintiff  were  destroyed  by  fire  after  the  bill  of  lading  was  is- 
sued to  the  owner  by  the  plaintiff,  in  exchange  for  the  receipt 
given  the  owner  by  the  defendant,  and  while  it  was  in  the  pos- 
session of  the  defendant  as  the  agent  of  the  plaintiff  and  be- 
fore it  had  been  compressed.  The  plaintiff  paid  the  owner 
the  value  of  the  cotton,  and  sued  the  defendant  to  recover  the 
amount  thus  paid.  The  case  was  submitted  to  the  judge  on  an 
agreed  statement  of  facts,  and  to  his  judgment  in  favor  of  the 
plaintiff  for  the  full  amount  for  which  suit  was  brought  the 
defendant  excepted. 

The  defendant  contends  that  the  owner  of  the  cotton  made 
an  express  contract,  whereby  the  plaintiff  was  exempted  from 
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liability  to  the  owner  for  loss  of  the  cotton  by  fire.  The  plain- 
tiff makes  the  contrary  contention.  Unless  the  plaintiff  was  in 
law  liable  to  pay  the  owners  of  the  cotton  on  account  of  its  de- 
struction, the  defendant  would  not  be  liable  to  reimburse  the 
plaintiff  for  the  amount  so  paid  by  the  latter.  Civ.  Code  1895, 
§  2276,  is  as  follows :  ** A  common  carrier  cannot  limit  his  lia- 
bility by  any  notice  given,  either  by  publication  or  by  entry  on 
receipts  given  or  tickets  sold.  He  may  make  an  express  con- 
tract, and  will  then  be  governed  thereby."  Counsel  have  argued 
the  case  on  the  theory  that  the  receipt  of  the  compress  company 
was  given  on  its  own  account,  and  also  on  the  opposing  theory 
that  it  was  given  as  agent  of  the  railway  company.  In  consider- 
ing the  question  whether  the  conditions  in  the  bill  of  lading 
created  an  exemption  from  liability  in  the  event  the  cotton  was 
destroyed  by  fire,  let  us  first  consider  the  receipt  as  having  been 
issued  by  the  defendant  on  its  own  account,  and  not  as  agent 
for  the  plaintiff.  The  bill  of  lading  issued  by  the  plaintiff  had 
in  it  this  condition:  "No  carrier  or  party  in  possession  of  all 
or  any  of  the  property  herein  described  shall  be  liable  for  any 
loss  thereof  or  damage  thereto,  by  *  *  *  fire,"  etc.  The 
words  "party  in  possession"  are  broad  enough  to  cover  the  com- 
press company,  which,  as  agent  of  the  railroad  company,  was 
in  actual  possession  of  the  cotton  when  it  was  destroyed  by  fire. 
The  receipt  of  the  compress  company  acknowledged  receipt  of 
the  cotton  from  the  shipper  "to  be  compressed  and  loaded  for 
Central  of  Georgia.  Subject  to  all  the  conditions  of  bill  of  lad- 
ing of  above  named  carrier,  which  may  be  issued  in  exchange 
for  this  receipt."  Treating  the  receipt  as  that  of  the  compress 
company  on  its  own  account,  and  assuming  that  the  bill  of  lad- 
ing became  a  part  of  the  agreement  between  the  compress  com- 
pa^ny  and  the  shipper,  or  that  the  receipt  was  given  subject  to  con- 
dirions  of  bill  of  lading  that  might  be  issued  in  exchange  for  it, 
or  that  the  cotton  was  to  be  compressed  and  loaded  subject  to 
"^uch  conditions,  one  of  which  was  that  any  party  other  than 
the  railway  company  in  possession  of  the  property  would  not 
be  liable  for  its  loss  by  fire,  the  meaning  of  the  receipt  would 
be  that  should  the  cotton  be  lost  by  fire  in  the  possession  of  the 
compress  company  after  the  receipt  was  given,  and  bill  of  lading 
issued,  the  compress  company  would  not  be  liable  therefor  to 
the  shipper.  If  the  receipt  was  treated  in  this  way  and  given 
the  effect  and  meaning  above  referred  to,  no  violence  would  be 
done  to  the  provisions  of  Civ.  Code  1895,  §  2264,  as  the  pro- 
vision therein  contained,  that  the  common-law  liability  of  a 
common  carrier  shall  not  be  limited  by  any  notice  given,  etc., 
but,  in  order  to  do  so,  there  must  be  an  express  contract,  only 
applies  to  common  carriers,  and  the  compress  company  is  not 
^  common  carrier.  The  condition  in  a  writing  issued  by  the 
compress  company,  or  in  another  writing  made  a  part  thereof, 
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that  the  one  to  whom  the  writing  was  delivered  would  not  hold 
the  company  liable  for  losses  by  fire  might  be  binding  on  such 
person  when  it  would  not  be  binding  if  issued  by  a  common 
carrier.    If  it  is  proper  to  treat  the  receipt  in  this  way,  and  give 
it  the  meaning  that  the  compress  company  was  not  to  be  liable 
to  the  shipper  if  the  cotton  was  lost  by  fire  before  it  reached 
its  destination,   this   fact  alone  would  not   relieve   the   railway 
company  from  liability  if  the  cotton  was  destroyed  by  fire.  The 
railway  company  would  not  be  relieved  of  liability  to  the  shipper 
for  loss  of  the  cotton  by  fire  while  in  its  possession  because 
the  shipper  had  bound  himself,  with  the  knowledge  of  the  rail- 
way company,  not  to  hold  another  liable  for  the  loss  of  the  cot- 
ton by  fire  while  in  possession  of  the  railway  company.     The 
railway  company  could  not  properly  say  to  the  shipper,  "You 
should  not  hold  me  liable  because  you  have  agreed  not  to  hold 
another  liable.*'     The  railway  company  is  not  seeking  to  hold 
the  compress  company  liable  because  of  negligence  of  the  latter, 
but  on  its  indemnity  contract  with  the  railway  company,  to  which 
the  shipper  was  no  party,  and,  as  far  as  disclosed  by  the  record, 
never  knew  there  was  such  a  contract.     What  has  just  been 
stated  has  been  said  on  the  theory  that  the  receipt  of  the  com- 
press company  was  one  given  by  it  on  its  own  account,  not  as 
an  agent  of  the  railway  company.     If  the  receipt  be  dealt  with 
on  the  theory  that  the  railway  company  was  no  party  to  it,  and 
as  plainly  evidencing  a  contract  by  the  shipper  not  to  hold  the 
compress  company  liable  for  loss  of  the  cotton  by  fire  occurring 
at  any  time  before  delivery  at  its  destination,  we  do  not  think 
this  fact  would  be  sufficient  to  show  that  there  was  an  express 
contract  by  the  shipper  that  the  railway  company  would  be  like- 
wise relieved  of  liability,  although  the  receipt  was  delivered  to 
the  railway  company  in  exchange  for  a  bill  of  lading,  and  it  was 
contemplated  by  the  parties  when  the   receipt  was  given  that 
this  should  be  done. 

Nor  would  the  facts  in  the  record  warrant  the  conclusion 
that  there  was  an  express  contract  regarding  the  exemption  of 
the  railway  company  from  liability  if  the  cotton  was  lost  by 
fire  if  the  compress  company's  receipt  be  treated  as  having  been 
given  by  that  company  as  an  agent  for  the  railway  company.  On 
this  theory,  it  would  simply  be  an  exchange  of  the  receipt  ot 
one  agent  of  the  railway  company  for  a  bill  of  lading  from  an- 
other agent.  The  main  office  of  the  receipt  of  the  compress 
company  on  this  theory  would  be  to  evidence  from  one  agent 
of  the  railway  company  the  number  of  bales  of  cotton  for  which 
the  other  agent  of  the  railway  company  should  give  a  bill  of 
lading  in  exchange.  While  the  receipt  of  the  compress  com- 
pany and  the  bill  of  lading  issued  to  the  shipper  were  on  forms 
in  general  use  between  shippers  and  the  parties,  it  does  not  ap- 
l'»ear  that  the  attention  of  the  shipper  was  especially  directed  to 
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the  particular  statements  in  them  and  gave  his  assent  thereto, 
and  neither  the  receipt  nor  the  bill  of  lading  was  signed  by  the 
shipper.  The  mere  fact  that  the  receipt  stated  that  the  cotton 
was  to  be  compressed  and  loaded,  or  that  the  receipt  was  given 
"subject  to  all  the  conditions  of  bill  of  lading"  of  the  carrier, 
cmild  not  alone  make  the  condition  in  the  bill  of  lading  a  subject- 
matter  of  express  contract,  as  every  bill  of  lading  issued  and 
accepted  by  a  shipper  is  for  a  shipment  subject  to  the  condi- 
tions in  the  bill  of  lading,  except  that  the  limitations  on  the 
common-law  liability  of  the  carrier  are  not  binding  unless  made 
the  subject  of  an  express  contract.  Treating  the  receipt  as  that 
of  the  compress  company  as  agent  of  the  railway  company,  the 
statement  in  it  is  but  a  notice  given  and  an  entry  on  a  receipt 
undertaking  to  do  what  the  statute  says  cannot  be  done,  to  wit, 
limits  its  legal  liability.  The  fact  that  one  agent  of  a  common 
carrier  in  giving  a  receipt  for  goods  to  be  transported  by  the 
carrier  and  to  be  exchanged  for  a  bill  of  lading  enters  a  notice 
or  makes  an  entry  which  of  itself,  or,  taken  in  connection  with 
the  bill  of  lading  to  be  issued  in  exchange  for  it,  limits  the  legal 
liability  of  the  carrier,  is  without  effect  so  far  as  the  shipper  is 
concerned,  unless  he  makes  an  express  contract  with  reference 
to  such  condition. 

The  question  of  whether  or  not  a  bill  of  lading  evidences  a 
special  contract  between  the  carrier  and  the  shipper  within  the 
provisions  of  Civ.  Code  1895,  §  2276,  so  as  to  make  valid  a  limi- 
tation on  the  legal  liability  of  the  carrier  contained  in  the  bill 
of  lading,  is  not  determined  by  the  fact  that  the  shipment  is 
tendered  by  the  shipper,  and  received  by  the  carrier,  subject  gen- 
erally to  the  conditions  of  the  bill  of  lading  which  the  carrier  is- 
sues. Everv  shipment  for  which  a  bill  of  lading  is  issued  to 
the  shipper  Is  subject  to  the  legal  conditions  of  the  bill  of  lading 
which  constitutes  the  contract  of  carriage,  as  well  as  a  receipt 
for  the  goods,  and  the  recipient  of  the  bill  of  lading  impliedly 
agrees  thereto.  But  a  shipment  being  governed  by  the  ordinary 
legal  conditions  of  a  bill  of  lading  is  one  thing,  and  an  express 
assent  by  the  shipper  to  a  stipulation  therein  which  limits  the 
legal  liability  of  the  carrier,  so  as  to  make  such  a  condition  valid 
against  the  shipper  when  it  otherwise  would  not  be,  is  another 
and  a  different  proposition.  To  give  rise  to  the  latter  so  as  to 
hind  the  shipper,  there  must  be  an  express  assent  on  his  part  to 
the  stipulation  itself.  He  must  evidence  in  some  way  an  inten- 
tion to  be  bound  thereby.  We  do  not  see  that  the  mere  ex- 
change of  a  receipt  prepared  by  another  for  the  carrier's  bill  of 
lading,  although  the  shipper  may  be  advised  as  to  the  form  of 
the  bill  of  lading  customarily  issued  by  the  carrier  in  such  in- 
stances, and  although  the  receipt  may  contain  the  statement. 
"Subject  to  all  the  conditions  of  bill  of  lading  of  above-named 
carrier,  which  may  be  issued  in  exchange  for  this  receipt/'   is 
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an  act  on  the  part  of  the  shipper  showing  an  express  assent  by 
him  to  a  stipulation  in  such  bill  of  lading  whereby  the  carrier 
undertakes  to  limit  his  legal  liability.     And  we  think  the  result 
is  the  same  whether  the  receipt  thus  exchanged  by  the  shipper 
be  one  given  him  by  a  third  person  who  holds  the  goods  as  his 
bailee,  or  by  an  agent  of  the  carrier  (other  than  the  one  issuing 
the  bill  of  lading),  who  holds  them  for  the  carrier.     Under  such 
circumstances,  the  receipt  is  primarily  intended  as  an  evidence 
of  the  shipper's  right  to  the  possession  of  the  goods  which  are 
in  the  hands  of  another,  and  its  exchange  with  the  carrier  for 
a  bill  of  lading  effects  a  surrender  of  the  right  of  possession  to 
the  carrier,  as  a  common  carrier,  for  shipment,  and  no  more 
affects  the  contract  of  carriage  expressed  in  the  terms  of  the 
bill  of  lading  than  would  a  physical  delivery  of  the  goods  them- 
selves   and   the    taking  of   a  similar   bill    of   lading   where    no 
receipt  had  been  previously   issued  therefor.     One   transaction 
calls  no  more  attention  to  a  limitation  of  liabilitv  than  the  other ; 
for,  as  above  stated,  a  shipment  for  which  a  bill  of  lading  is 
given  is  subject  to  the  general  conditions  of  shipment  and  re- 
quirements of  the  bill  of  lading,  and  the  shipper  adds  nothing 
to  his  implied  acceptance  of  its  terms  by  stating  generally  that 
he  accepts  it  subject  to  its  conditions.     In  neither  of  the  in- 
stances above  outlined  are  the  facts  such  as  to  denote  an  express 
assent  on  the  part  of  a  shipper  to  limitations  on  the  liability  of 
the  carrier  which  the  law  treats  as  invalid  in  the  absence  of  an 
express  contract  with  respect  thereto.     The  fact  that  the  form 
of  the  bill  of  lading  alluded  to  in  the  receipt  was  well  known  to 
the  parties,  and  that  the  shippers  themselves   frequently  filled 
out  these  forms  and  tendered  them  to  the  carriers  for  signa- 
ture, and  it  v/as  contemplated  by  all  the  parties  that  the  rail- 
way company  would  so  issue  its  bill  of  lading  in  lieu  of  the  com- 
press company's  receipt,  would  not  make  the  condition  in  the 
bill  of  lading  an  express  contract  between  the  shipper  and  the 
railway  company. 

The  agreed  statement  of  facts  recites:  "The  rate  of  freight 
named  in  the  bills  of  lading  was  the  rate  fixed  by  the  Railroad 
Commission  of  Georgia,  in  effect  at  the  time.  *  *  *  The 
classification  of  the  Railroad  Commission  of  Georgia  contains 
only  the  one  set  of  rates  on  cotton  in  bales,  and  does  not  contain 
any  other  set  of  rates  on  cotton  in  bales  as  under  'owner's  risk.' " 
It  appears  from  the  record  that  the  rate  charged  the  shipper  bv 
the  railway  company  was  the  maximum  rate  for  a  shipment  of 
bales  of  cotton,  and  no  reduced  rate  was  given  the  shipper  in 
this  matter.  The  record  does  not  show  that  the  shipper  got 
any  reduced  rate  because  the  cotton  was  to  be  compressed,  or 
that  it  could  or  would  have  refused  to  have  carried  it  if  it  had 
not  been  compressed. 

2.     The  cotton  was  burned  after  the  bill  of  lading  was  issued 
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by  the  railway  company,  and  the  agreed  statement  of  facts  shows 
that  the  cotton  was  destroyed  "while  in  the  possession  of  the 
Atlantic  Compress  Company  as  agent  of  the  railway  company, 
under  the  provisions  of  the  contract  between  the  two  latter.*' 
It  will  be  seen  that  the  railway  company,  through  its  agent,  the 
compress  company,  was  in  possession  of  the  cotton  when  it  was 
destroyed,  after  the  railway  company  had  issued  its  bill  of  lad- 
ing to  the  shipper.     Nothing  remained  to  be  done  by  the  shipper 
before  the  cotton  was  to  be  transported.     The  record  shows  that 
the  freight  had  been  prepaid.     There  was  no  duty  on  the  shipper 
to  have  the  cotton  compressed  and  loaded  for  shipment.     The 
receipt  of  the  compress   company   stated  that   it  had   received 
from  the  owner  a  specified  number  of  bales  of  cotton  "to  be  com- 
pressed and  loaded   for  Central  of   Georgia."     When  this   re- 
ceipt was  given,  the  cotton  was  in  the  possession  of  the  com- 
press company,  subject  to  whatever  disposition  the  owner  saw 
fit  to  make  of  it.     The  compressing  and  loading  was  to  be  done 
by  the  railway  company  through  its  agents,  the  compress  com- 
pany, and  under  the  contract  between  the  two  companies  the 
former  was  to  pay  the  latter  for  this  work.     The  contract  has 
in  it  the   following   statement:     "Whereas,    during   the   cotton 
season  of  1905-190(5,  the  railway  company  will  accept  uncom- 
pressed cotton  for  through  transportation,  but,  for  convenience 
in  forwarding  same,  desires  that  a  portion  thereof  shall  be  com- 
pressed at  said  compresses  of  the  coxnpress  company.     *    *    * 
That,  as  and  when  requested  by  the  railway  company  so  to  do, 
it  will  promptly  receive  and  receipt  for,  unload  from  the  cars  or 
wagons,  shelter  when  practicable,  compress  and  load  On  cars  in 
the  order  of  its  receipt,  or  as  may  be  otherwise  instructed  by  the 
railway  company,  all  cotton  of  such  dimensions  as  to  make  it 
practicable  to  compress  it  to  a  density,  as  hereinbelow  specified, 
intended  for  shipment  over  the  lines  of  the  railway  company 
and  its  connections  and  tendered  to  the  compress  company  for 
that  purpose  by  the  railway  company  or  by  shippers,  and   for 
such  cotton  as  is  so  tendered  by  shippers  it  will  issue  to  shippers 
tendering  same  one  single  certificate  only  covering  each  lot  of 
cotton  designated   by  one   mark."     When   the   cotton   was   de- 
stroyed, it  was  exclusively  in  the  possession  of  the  railway  com- 
pany, through   its  agent,  the  compress  company,  with   nothing 
to  be  done  by  the  shipper  before  it  was  transported  by  the  rail- 
way company,  and  the  latter  held  it  at  the  time  of  its  destruc- 
tion in  its  capacity  as  a  common  carrier,  and  its  liability  as  a 
common  carrier  had  accrued.     When  it  was  shown  that  the  cot- 
ton was  destroyed  after  the  liability  of  the  railway  company  as 
a  common  carrier  had  accrued,  the  presumption  was  that  the 
earner  was  liable  to  the  shipper  on  account  of  the  loss  of  the 
cotton.    The  record  does  not  show  anything  to  rebut  this  pre- 
sumption.    Civ.  Code  1895,  §  2869,  is  as  follows:     **In  all  cases 


304        Vol,  38  R  R  R— Vol  61  Am  &  Eng  R  Cas  N  S 

Louisville  &  N.  R.  Co.  v.  Mottley 

of  bailment,  after  proof  of  loss,  the  burden  of  proof  is  on  the 
bailee  to  show  proper  diligence."  The  record  shows  that  the 
cotton  at  the  time  of  its  destruction  by  fire  was  in  the  actual 
possession  of  the  compress  company  as  bailee  of  the  railroad 
company.  The  carrier  was  suing  the  compress  company  t> 
recover  from  it  by  virtue  of  the  contract  of  indemnity  existing 
between  them  the  amount  the  carrier  had  paid  the  shipper  to 
make  good  the  loss  of  the  cotton.  To  authorize  the  recovery, 
it  was  only  essential  to  show  that  in  paying  the  shipper  it  had 
discharged  a  legal  liability.  It  made  a  prima  facie  showing  of 
liability  on  its  part  to  the  owner,  and  on  the  part  of  the  de- 
fendant to  the  plaintiff  on  the  indemnity  contract,  when  it  was 
proved  that  the  cotton  in  the  custody  of  the  defendant  as  agent 
of  the  plaintiff,  the  latter  having  such  possession  as  a  common 
carrier,  was  destroyed;  and,  nothing  appearing  in  the  record  to 
rebut  the  presumption  of  liability  which  the  law  raises  under 
this  state  of  facts,  the  court  was  authorized  to  render  judgment 
holding  the  defendant  liable  to  reimburse  the  plaintiff. 
Judgment  affirmed.     All  the  Justices  concur. 


LouisviLLii  &  Nashville  Railroad  Company,  Plff.  in  Err.,  r. 
Erasmus  L.  Mottley  and  Annie  E.  Mottley,  His  Wife. 

(Submitted  January  9,  1911.     Decided  February  20,  1911.) 

[31   Sup.   Ct.    Rep.   265.] 

Carriers — Compensation  for  Transportation. — A  carrier'  engaged 
in  interstate  commerce  cannot  lawfully  charge,  collect,  or  receive 
anything  but  money  for  transportation  on  its  road  since  the  enact- 
ment of  the  act  of  June  29,  1906  (34  Stat,  at  L.  584,  chap.  359L  V. 
S.  Comp.  Stat.  Supp.  1909,  p.  1149),  §  6,  prohibiting  any  carrier  from 
demanding,  collecting,  or  receiving  **a  greater  or  less  or  different 
compensation"  for  the  transportation  of  persons  or  property,  or  for 
any  service  in  connection  therewith,  than  that  specified  in  its  pub- 
lished schedule  of  rates. 

Carriers — Federal  Regulation — Invalidating  Contract  for  Free 
Transportation. — An  interstate  carrier  cannot  make  a  valid  contract 
to  issue  annual  passes  for  life  in  consideration  of  a  release  of  a 
claim  for  damages  since  the  enactment  of  the  act  of  June  29,  1906. 
§  6,  expressly  prohibiting  any  carrier  from  demanding,  collecting, 
or  receiving  "a  greater  or  less  or  different  compensation"  for  the 
transportation  of  pCiSons  or  property,  or  for  any  service  in  con- 
nection therewith,  than  that  specified  in  its  published  schedule  of 
rates. 

Carriers — Statutes — Retrospective  Effect — Invalidating  Contracts 
for  Free  Transportation. — An  agreement  by  an  interstate  carrier  to  is- 
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sac  annual  passes  for  life  in  consideration  of  a  release  of  a  claim 
for  damages,  though  entered  into  prior  to  the  act  of  June  29,  1906, 
was  made  unenforceable  by  the  prohibition  of  §  6  of  that  act,  against 
denianding,  collecting,  or  receiving  "a  greater  or  less  or  different 
compensation"  for  the  transportation  of  persons  or  property,  or  for 
any  service  in  connection  therewith,  than  that  specified  in  the  car- 
rier's published  schedule  of  rates. 

Coastitntional  Law — Obligation  of  Contract — Invalidating  Exist- 
ing Contracts  for  Free  Transportation. — ^Congress,  in  the  exercise  of 
its  power  over  commerce,  could  enact  the  provisions  of  the  act  of 
June  26,  1906,  §  6,  which  rendered  unenforceable  a  prior  contract, 
valid  when  made,  by  which  an  interstate  carrier  agreed  to  issue  an- 
nual passes  for  life  in  consideration  of  a  release  of  a  claim  for  dam- 
ages. 

Constitotional  Law — Freedom  to  Contract — Federal  Regulation  of 
Interstate  Carrier — Prohibiting  Free  Transportation. — ^The  constitu- 
tional liberty  of  the  citizen  to  make  contracts  was  not  infringed  by 
the  enactment  by  Congress,  in  the  exercise  of  its  power  over  com- 
merce, of  the  provisions  of  the  act  of  June  29,  1906,  §  6,  which  ren- 
dered unenforceable  a  prior  contract,  valid  when  made,  by  which  an 
interstate  carrier  agreed  to  issue  annual  passes  for  life  in  considera- 
tion of  a  release  of  a  claim  for  damages. 

In  error  to  the  Court  of  Appeals  of  the  State  of  Kentucky  to 
review  a  decree  which  affirmed  a  decree  of  the  Warren  Circuit 
Court,  in  that  state,  for  the  specific  performance  of  an  agreement 
by  an  interstate  carrier  to  issue  Hfe  annual  passes.  Reversed 
and  remanded   for  further  proceedings. 

See  same  case  below,  133  Ky.  652,  118  S.  W.  982. 

The  facts  are  stated  in  the  opinion. 

Mr.  Henry  L.  Stone  for  plaintiff  in  error. 
Messrs.  Lewis  McQuown,  Clarence  U.  McElroy,  and  G.  Z>. 
MUIiken  for  defendants  in  error, 

Mr.  Justice  Harlan,  delivered  the  opinion  of  the  court: 

As  the  result  of  a  collision  in  Kentucky  of  railroad  trains  be- 
longing to  the  Louisville  &  Nashville  Railroad  Company,  which 
operated  various  lines  extending  through  that  commonwealth 
as  well  as  into  Tennessee  and  other  states,  the  plaintiffs  Mottley 
and  wife  received  serious  personal  injuries.  The  collision,  it 
is  alleged,  was  caused  by  the  gross  carelessness  and  negligence 
of  the  agents  and  servants  of  the  railroad  company. 

After  the  collision,  the  plaintiffs  and  the  company,  on  the  2d 
of  October,  1871,  entered  into  a  written  agreement  of  which 
the  following  is  a  copy : 

"The  Louisville  &  Nashville  Railroad  Company,  in  considera- 
tion that  E.  L.  Mottley  and  wife,  Annie  E.  Mottley,  have  this 
rfay  released  said  company  from  all  damages  or  claims  for  dam- 

38  R  R  R— ro 
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ages  for  injuries  received  by  them  on  the  7th  day  of  September, 
1871,  in  consequence  of  a  collision  of  trains  on  the  railroad  of 
said  company  at  Randolph's  station,  Jefferson  county,  Kentucky, 
hereby  agrees  to  issue  free  passes  on  said  railroad  and  branches 
'now  existing  or  to  exist,  to  said  E.  L.  Mottley  and  Annie  h. 
Mottley,  for  the  remainder  of  the  present  year,  and  thereafter 
to  renew  said  passes  annually  during  the  lives  of  said  Mottley 
and  wife  or  either  of  them." 

The  railroad  company  adhered  strictly  to  this  agreement  for 
many  years,  but  finally  refused  further  to  perform  it,  on  tlie 
ground  that  the  act  of  Congress  of  June  29th,  1906,  amendatory 
of  the  act  regulating  commerce,  approved  February  4th,  1887, 
made  its  enforcement  illegal.  Thereupon  Mottley  and  wife 
brought  suit  in  the  circuit  court  of  the  United  States  for  the 
western  district  of  Kentucky,  to  enforce  the  agreement,  and 
obtained  a  decree  in  their  favor.  150  Fed.  406.  But  upon  a 
direct  appeal  to  this  court,  that  decree  was  reversed,  and  the 
case  was  remanded,  with  directions  to  dismiss  the  suit  for  want 
of  jurisdiction.  Louisville  &  N.  R.  Co.  v,  Mottley,  211  U. 
S.  149,  53  L.  ed.  126,  29  Sup.  Ct.  Rep.  42 ;  Metcalf  v.  Water- 
town,  128  U.  S.  586,  32  L.  ed.  543,  9  Sup.  Ct.  Rep.  173;  Ten- 
nessee V,  Union  Planters'  Bank,  152  U.  S.  454,  459,  38  L.  eil. 
511,  513,  14  Sup.  Ct.  Rep.  654.  The  grounds  upon  which  the 
Federal  court  was  held  to  be  without  jurisdiction  are  not  im- 
portant here. 

The  present  action  was  brought  in  the  circuit  court  of  Warren 
county,  Kentucky.  The  relief  sought  was  that  the  defendant 
company  be  required  specifically  to  execute  the  above  agreement 
by  issuing  passes  to  the  plaintiffs  for  the  year  1909,  and  for 
every  year  thereafter,  so  long  as  the  plaintiffs  should  each  live, 
over  all  its  roads  in  and  out  of  Kentucky. 

The  railroad  company  resists  any  judgment  that  would  com- 
pel it  further  to  perform  the  agreement  sued  on.  It  bases  its 
defense  mainly  on  the  commerce  act  of  Congress  of  June  29th, 
1906,  which  became  effective  August  28th,  1906  (34  Stat,  at  L 
838.  Pt.  1,  Res.  No.  47).  By  that  statute.  Congress,  among 
other  things,  provided: 

"Sec.  1.  .  .  .  No  common  carrier  subject  to  the  provisions 
of  this  act  shall,  after  January  first,  nineteen  hundred  and  seven, 
directly  or  indirectly,  issue  or  give  any  interstate  free  ticket,  free 
pass,  or  free  transportation  for  passengers,"  except  to  certain 
specified  persons,  the  plaintiffs  not  being  within  any  of  the  ex- 
cepted classes. 

"Sec.  6.  .  .  .  No  carrier,  unless  otherwise  provided  by 
this  act,  shall  engage  or  participate  in  the  transportation  of  pas- 
sengers or  property,  as  defined  in  this  act,  unless  the  rates, 
fares,  and  charges  upon  which  the  same  are  transported  by  said 
carrier  have  been  filed  and  published  in  accordance  with  the  pro- 
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visions  of  this  act;  nor  shall  any  carrier  charge  or  demand  or 
collect  or  receive  a  greater  or  less  or  different  compensation  for 
such  transportation  of  passengers  or  property,  or  for  any  service 
in  connection  therewith,  between  the  points  named  in  such  tariffs, 
than  the  rates,  fares,  and  charges  which  are  specified  in  the  tariff 
filed  and  in  effect  at  the  time;  nor  shall  any  carrier  refund  or 
remit,  in  any  manner,  or  by  any  device,  any  portion  of  the  rates, 
fares,  and  charges  so  specified,  nor  extend  to  any  shipper  or 
person  any  privileges  or  facilities  in  the  transportation  of  pas- 
sengers or  property,  except  such  as  are  specified  in  such  tariffs." 
24  Stat,  at  L.  379,  chap.  104,  U.  S.  Comp.  Stat.  1901,  p.  3154; 
34  Stat,  at  L.  584,  586,  Pt.  1,  chap.  3591,  U.  S.  Comp.  Stat. 
Supp.  1909,  pp.  1149,  1153. 

Tlie  act  of  June  29th,  1906,  regulating  commerce  and  enlarg- 
ing the  powers  of  the  Interstate  Commerce  Commission,  made 
its  provisions  applicable  to  "any  common  carrier  or  carriers  en- 
gaged in  the  transportation  of  passengers  or  property  .  .  . 
by  railroad  .  .  .  from  one  state  or  territory  of  the  United 
Slates  or  the  District  of  Columbia,  to  any  other  state  or  territory 
of  the  United  States  or  the  District  of  Columbia,  etc. ;"  and  in 
this  respect  it  has  not  been  amended.  It  also  provides  that  a 
common  carrier  violating  the  clause  forbidding  it  after  January 
1st,  1907,  directly  or  indirectly  to  issue  or  to  give  any  interstate 
free  ticket,  free  pass,  or  free  transportation  for  passengers, 
should  pay  to  the  United  States  a  penalty  of  not  less  than  $100 
nor  more  than  $2,000.  Any  person  (other  than  those  of  the 
excepted  classes)  who  use  any  such  interstate  free  ticket,  free 
pass,  or  free  transportation,  became  subject  to  a  like  penalty. 
Id.  585,  §   1. 

The  state  circuit  court,  giving  the  relief  asked,  by  its  judgment 
required  the  railroad  company  to  issue  to  the  plaintiffs  and  to 
each  of  them  a  pass  over  its  lines  and  branches  for  the  year 
1909,  and  thereafter  to  renew  such  passes  annually  during  their 
respective  lives. 

Upon  appeal  to  the  court  of  appeals  of  Kentucky,  that  judg- 
ment was  affirmed.  Louisville  &  N.  R.  Co.  r.  Mottlev,  133 
Ky.652,  118  S.  W.  982. 

It  may  be,  as  suggested,  that  a  refusal  to  enforce  the  agree- 
ment of  1871  will  operate  as  a  great  hardship  upon  the  defend- 
ants in  error.  But  that  consideration  cannot  control  the  deter- 
mination of  this  controversy.  Our  duty  is  to  ascertain  the 
intention  of  Congress  in  passing  the  statute  upon  which  the  rail- 
road company  relies  as  prohibitive  of  the  further  enforcement 
0^  the  agreement  in  suit.  That  intention  is  to  be  gathered  from 
the  words  of  the  act,  interpreted  according  to  their  ordinary 
acceptation,  and,  when  it  becomes  necessary  to  do  so,  in  the  light 
of  the  circumstances  as  thev  existed  when  the  statute  was  passed. 
Piatt  z;.  Union  P.  R.  Co.,'99  U.  S.  48,  64,  25  L.  ed.  424,  429. 


308        Vol  38  R  R  R— Vol  61  Am  &  Eng  R  Cas  N  S 

Louisville  &  N.  R.  Co.  v.  Mottley 

The  court  cannot  mold  a  statute  simply  to  meet  its  views  of 
justice  in  a  particular  case.  Having,  in  the  mode  indicated, 
ascertained  the  will  of  the  legislative  department,  the  statute  as 
enacted  must  be  executed,  unless  found  to  be  inconsistent  with 
the  supreme  law  of  the  land. 

In  our  consideration  of  the  case  it  will  be  assumed — ^indeed, 
the  parties  themselves  assume — that  the  agreement  of  1871  was 
not,  when  made,  in  conflict  with  the  Constitution  or  laws  of  the 
United  States.  But  we  must  first  inquire  whether  such  an 
agreement,  if  made  after  the  passage  of  the  original  and  amenda- 
tory commerce  acts,  would  have  been  valid  under  those  acts.  If 
those  acts  forbid  agreements  of  that  character,  we  must  then 
inquire  whether  the  one  in  suit  can  be  now  enforced  simply  be- 
cause it  was  valid  when  made. 

The  act  of  February  4th,  1887,  regulating  commerce,  declare<l 
it  to  be  an  unjust  and  unlawful  discrimination  for  any  carrier 
subject  to  the  provisions  of  that  act,  directly  or  indirectly,  by 
any  special  rate,  rebate,  drawback,  or  other  device,  to  charge, 
demand,    collect,    or    receive    from   any   person   or   persons   *'a 
greater  or  less  compensation"  for  any  service  rendered  or  to  be 
rendered  in  the  transportation  of  passengers  or  property  than 
was  charged,  demanded,  collected,  or  received  from  any  other 
person  or  persons  for  doing  him  or  them  a  like  and  contem- 
poraneous service  in  the  transportation  of  a  like  kind  of  traffic 
under    substantially    similar    circumstances   and    conditions.    24 
Stat,  at  L.  379,  chap.  104,  §  2,  U.  S.  Comp.  Stat.  1901,  p.  3154. 
But  the  act  of  June  29th,  1906,  made  a  material  addition  to  the 
words  of  the  act  of  1887 ;  for  it  expressly  prohibited  any  carrier, 
unless   otherwise   provided,   to   demand,   collect,   or   receive  **a 
greater  or  less  or  different  compensation"   for  the  transporta- 
tion of  persons  or  property,  or  for  any  service  in  connection 
therewith,  than   the   rates,    fares,  and  charges  specified  in  the 
tariff  filed  and  in  eflfect  at  the  time.    We  cannot  suppose  that 
this  change  was  without  a  distinct  purpose  on  the  part  of  Con- 
gress.    The  words  "or  different,"  looking  at  the  context,  cannot 
be  regarded  as  superfluous  or  meaningless.     We  must  have  re- 
gard to  all  the  words  used  by  Congress,  and,  as  far  as  possible, 
give  effect  to  them.     Washington  Market  v.  Hoffman,  101   L  • 
S.  112,  115,  25  L.  ed.  782,  783.    The  history  of  the  acts  relating 
to  commerce  shows  that  Congress,  when  introducing  into  the  act 
of  1906  the  word  "different,"  had  in  mind  the  purpose  of  curing 
a  defect  in  the  law,  and  of  suppressing  evil  practices  under  it  by 
prohibiting  the  carrier  from  charging  or  receiving  compensation 
except  as  indicated  in  its  published  tariff.    11th  Ann.  Rep.  Inter- 
state Com.  Com.  141;  19th  Id.  78,  15;  40  Cong.  Rec.  Pt.  7,  p. 
6608;  Id.  6617;  Id.  7428,  7434;  Rept.  of  Confer.  Com.,  40  Cong. 
Rec.  9522 ;  42  Cong.  Rec.  Pt.  2,  p.  1746. 

In  our  opinion,  after  the  passage  of  the  commerce  act,  the 
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railroad  company  could  not  lawfully  accq)t  from  Mottley  and 
wife  any  compensation  "different"  in  kind  from  that  mentioned 
in  its  published  schedule  of  rates.  And  it  cannot  be  doubted  that 
the  rates  or  charges  specified  in  such  schedule  were  payable  only 
in  money.  They  could  not  be  paid  in  any  other  way,  without 
producing  the  utmost  confusion,  and  defeating  the  policy 
established  by  the  acts  regulating  commerce.  The  evident  pur- 
pose of  Congress  was  to  establish  uniform  rates  for  transporta- 
tion, to  give  all  the  same  opportunity  to  know  what  the  rates 
were,  as  well  as  to  have  the  equal  benefit  of  them.  To  that  end  the 
carrier  was  required  to  print,  post,  and  file  its  schedules  and  to 
keep  them  open  to  public  inspection.  No  change  could  be  made 
in  the  rates  embraced  by  the  schedules  except  upon  notice  to 
the  Commission  and  to  the  public.  But  an  examination  of  the 
schedules  would  be  of  no  avail  and  would  not  ordinarilv  be  of 
any  practical  value  if  the  published  rates  could  be  disregarded 
in  special  or  particular  cases  by  the  acceptance  of  property  of 
various  kinds,  and  of  such  value  as  the  parties  immediately  con- 
cerned chose  to  put  upon  it,  in  place  of  money  for  the  services 
performed  by  the  carrier. 

That  money  only  was  receivable  for  transportation  is  the 
basis  upon  which  the  Interstate  Commerce  Commission  has 
proceeded;  for,  in  one  of  its  Conference  Rulings  (207)  issued  in 
IW,  the  Commission  held  that  nothing  but  money  could  be 
lawfully  received  or  accepted  in  payment  for  transportation, 
whether  of  passengers  or  property,  for  any  service  connected 
therewith,  "it  being  the  opinion  of  the  commission  that  the  pro- 
hibition against  the  charging  or  collecting  a  greater  or  less  or 
dijferent  compensation  than  the  established  rates  or  fares  in 
effect  at  the  time  precludes  the  acceptance  of  service,  property, 
or  other  payment  in  lieu  of  the  amount  specified  in  the  published 
schedules."  It  is  now  the  established  rule  that  a  carrier  cannot 
depart  to  any  extent  from  its  published  schedule  of  rates  for 
interstate  transportation  on  file  without  incurring  the'  penalties 
of  the  statute.  Union  P.  R.  R.  Co.  v.  Goodridge,  149  U.  S. 
690,  691,  37  L.  ed.  902,  903,  13  Sup.  Ct.  Rep.  970;  Gulf,  C.  & 
S.  F.  R.  Co.  V.  Hefley,  158  U.  S.  98,  102,  39  L.  ed.  910,  912.  15 
Sup.  Ct.  Rep.  802;  Interstate  Commerce  Commission  v,  Chesa- 
peake O.  R.  Co.,  200  U.  S.  361,  391,  50  L.  ed.  515,  521,  26  Sup. 
Ct.  Rep.  272 ;  Texas  &  P.  R.  Co.  v.  Abilene  Cotton  Oil  Co.,  204 
I'.  S.  426.  439,  51  L.  ed.  553,  558,  27  Sup.  Ct.  Rep.  350,  9  A. 
&  E.  Ann.  Cas.  1075.  That  rule  was  established  in  execution  of 
a  public  policy  which,  it  seems.  Congress  deliberately  adopted  as 
applicable  to  the  interstate  transportation  of  persons  or  prop- 
erty. The  passenger  has  no  right  to  buy  tickets  with  services, 
advertising,  releases,  or  property,  nor  can  the  railroad  company 
huy  services,  advertising  releases,  or  property  with  transporta- 
tion.   The   statute   manifestlv   means   that    the   purchase    of    a 
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transportation  ticket  by  a  passenger,  and  its  sale  by  the  com- 
pany, shall  be  consummated  only  by  the  former  paying  cash  and 
by  the  latter  receiving  cash  of  the  amount  specified  in  the  pub- 
lished tariffs.     In  the  first  of  the  cases  last  above  cited   (the 
Goodridge  Case)  the  court,  referring  to  the  practice  of  allowing 
rebates,  said:     "So  opposed  is  the  policy  of  the  act  to  secret 
rebates  of  this  description  that  it  requires  a  printed  copy  of  the 
classification  and  schedule  of  rates  to  be  posted  conspicuously  in 
each     passenger     station     for     the     use     of     the     patrons    of 
the     road,     that     everyone     may     be     apprised     not     only    of 
what     the     company     will     exact     of     him     for     a     particular 
service,  but  what  it  exacts  of  everyone  else  for  the  same  service, 
so  that  in  fixing  his  own  prices  he  may  know  precisely  with 
what  he  has  to  compete.     To  hold  a  defense  thus  pleaded  to  be 
valid  would  open  the  door  to  the  grossest  frauds  upon  the  law, 
and  practically  enable  the  railroad  company  to  avail  itself  of  any 
consideration  for  a  rebate  which  it  considers  sufficient,  and  to 
agree  with  the  favored  customer  upon  some  fabricated  claim  for 
damages  which  it  would  be  difficult,  if  not  impossible,  to  dis- 
prove.    For  instance,  under  the  defense  made  by  this  company, 
there  is  nothing  to  prevent  a  customer  of  the  road,  who  has  re- 
ceived a  personal  injury,  from  making  a  claim  against  the  road 
for  any  amount  he  chooses,  and  in  consideration  thereof,  and 
of  shipping  all  his  goods  by  that  road,  receiving  a  rebate  for  all 
goods  he  may  ship  over  the  road  for  an  indefinite  time  in  the 
future.     It  is  almost  needless  to  say  that  such  a  contract  could 
not  be  supported.     There  is  no  doubt  of  the  general  proposition 
that  the  release  of  an  unliquidated  claim  for  damages  is  a  good 
consideration  for  a  promise,  as  between  the  parties,  and  if  no 
one  else  were  interested  in  the  transaction,  that  rule  might  apply 
here;  but  the  legislature,  upon  grounds  of  public  policy,  and  for 
the  protection  of  third  parties,  has  made  certain  requirements 
with  regard  to  equality  of  rates,  which,  in  their  practical  appli- 
cation, would  be  rendered  nugator>'  if  this  rule  were  given  full 
effect."     That  Congress  had  the  constitutional  power  to  adopt 
such  a  policy  and  to  prescribe  appropriate  means  to  give  it  effect, 
we  do  not  doubt. 

It  is  said,  however,  that,  as  the  contract  of  Mottley  and  wife 
with  the  railroad  company  was  originally  valid,  it  cannot  be 
supposed  that  Congress  intended  by  the  act  of  1906  to  annul  or 
prevent  its  enforcement.  But  the  purpose  of  Congress  was  to 
cut  up  the  roots  every  form  of  discrimination,  favoritism,  and 
inequality,  except  in  the  cases  of  certain  excepted  classes  to 
which  Mottley  and  his  wife  did  not  belong,  and  which  exceptions 
rested  upon  peculiar  grounds.  Manifestly,  from  the  face  of  the 
commerce  act  itself.  Congress,  before  taking  final  action,  con- 
sidered the  question  as  to  what  exceptions,  if  any,  should  be 
made  in  respect  of  the  prohibition  of  free  tickets,  free  passes, 
and  free  transportation.     It  solved  the  question  when,  without 
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making  any  exceptions  of  existing  contracts,  it  forbade  by  broad, 
explicit  words  any  carrier  to  charge,  demand,  collect,  or  re- 
ceive a  "greater  or  less  or  different  compensation"  for  any  serv- 
ices in  connection  with  the  transportation  of  passengers  or  prop- 
erty than  was  specified  in  its  published  schedules  of  rates.  The 
court  cannot  add  an  exception  based  on  equitable  grounds  when 
Congress  forbore  to  make  such  an  exception.  Yturbide  v. 
L'nited  States,  22  How.  290,  293,  16  L.  ed.  342,  343.  The  words 
of  the  act,  therefore,  must  be  taken  to  mean  that  a  carrier  en- 
gaged in  interstate  commerce  cannot  charge,  collect,  or  receive 
ior  transportation  on  its  road  anything  but  money.  In  Armour 
Packing  Co.  v.  United  States,  209  U.  S.  56,  81,  52  L.  ed.  681, 
6H  28  Sup.  Ct.  Rep.  428,  this  court  said :  "There  is  no  pro- 
vision excepting  special  contracts  from  the  operation  of  the 
!aw.  One  rate  is  to  be  charged,  and  that  the  one  fixed  and  pub- 
lished in  the  manner  pointed  out  in  the  statute,  and  subject  to 
change  in  the  only  way  ooen  by  the  statute.  There  is  no  pro- 
vision for  the  filing  of  contracts  with  shippers,  and  no  method 
of  making  them  public  defined  in  the  statute.  If  the  rates  are 
5»ubject  to  secret  alteration  by  special  agreement,  then  the  statute 
will  fail  of  its  purpose  to  establish  a  rate  duly  published,  known 
to  all,  and  from  which  neither  shipper  nor  carrier  may  depart." 
So,  in  Adams  Exp.  Co.  v.  United  States,  212  U.  S.  522,  532, 
Si  L.  ed.  635,  640,  29  Sup.  Ct.  Rep.  315:  "But  the  power  of 
Congress  over  interstate  transportation  embraces  all  manner  of 
carriage  of  that  character,  whether  gratuitous  or  otherwise ;  and, 
in  the  absence  of  express  exceptions,  we  think  it  was  the  in- 
tention of  Congress  to  prevent  a  departure  from  the  published 
rates  and  schedules  in  any  manner  whatsoever.  If  this  be  not 
so.  a  wide  door  is  opened  to  favoritism  in  the  carriage  of  prop- 
erty in  the  instances  mentioned,  free  of  charge.  If  it  is  lawful, 
in  view  of  the  provisions  of  the  interstate  commerce  act,  to  issue 
franks  of  the  character  under  consideration  in  this  case,  then  this 
right  must  be  founded  upon  some  exception  incorporated  in  the 
act." 

It  is  further  said  that  the  passes  contemplated  by  the  parties 
were  not  strictly  free  passes;  for,  it  is  argued,  the  railroad 
company  would  receive  a  valuable  consideration  for  each  one 
issued  by  it.  This  view  is  more  plausible  than  sound,  and  does 
not  meet  the  difficulty.  Suffice  it  to  say,  in  this  case,  that  such 
passes,  when  issued,  would  be  illegal  under  the  act  of  Congress 
oy  reason  of  their  not  being  paid  for  in  money,  according  to  the 
company's  schedule  of  rates,  but  in  consideration  only  of  the 
release  by  Mottley  and  wife  of  their  cla»m  for  damages  on 
account  of  the  collision  in  question. 

We  now  come  to  the  question  whether,  assuming  that  the 
^eement  of  1871  was  valid'  when  made,  could  Congress,  by 
^y  statute  subsequently  enacted,  make  its  enforcement  by  suit 
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impossible.  There  are  certain  propositions  at  the  base  of  this 
inquiry  which  we  need  not  discuss  at  large,  because  they  have 
become  thoroughly  established  in  our  constitutional  jurispni- 
dence.  One  is,  that  the  power  granted  to  Congress  to  regulate 
commerce  among  the  states  and  with  foreign  nations  is  com- 
plete in  itself,  and  is  unrestricted  except  by  the  limitations  upon 
its  authority  to  be  found  in  the  Constitution.  Gibbons  r. 
Ogden,  9  Wheat.  1,  6  L.  ed.  23;  Brown  v.  Maryland,  12  Wheat. 
419,  6  L.  ed.  678;  Addyston  Pipe  &  Steel  Co.  v.  United  States, 
175  U.  S.  211,  229,  44  L.  ed.  136,  143,  20  Sup.  Ct.  Rep.  %; 
Scranton  r.  Wheeler,  179  U.  S.  141,  162,  163,  45  L.  ed.  126, 
137,  21  Sup.  Ct.  Rep.  48;  Chicago  B.  &  Q.  R.  Co.  v.  Illinois,  200 
U.  S.  561,  50  L.  ed.  596,  26  Sup.  Ct.  Rep.  341,  4  A.  &  E.  Ann. 
Cas.  1175;  Union  Bridge  Co.  v.  United  States,  204  U.  S.  364. 
400,  51  L.  ed.  523,  539,  27  Sup.  Ct.  Rep.  367;  Atlantic  Coast 
Line  R.  Co.  v.  Riverside  Mills,  219  U.  S.  186,  202,  ante.  164, 
31  Sup.  Ct.  Rep.  164. 

In  the  Addyston  Pipe  Case,  this  court  said  that,  under  its 
power  to  regulate  commerce,  Congress  **may  enact  such  leeisla- 
tion  as  shall  declare  void  and  prohibit  the  performance  of  any 
contract  between  individuals  or  corporations  where  the  natural 
and  direct  effect  of  such  a  contract  will  be,  when  carried  out, 
to  directly,  and  not  as  a  mere  incident  to  other  and  innocent 
purposes,  regulate  to  any  substantial  extent  interstate  commerce." 

In  the  Scranton  Case,  where  a  riparian  owner  sought  com- 
pensation from  the  government  because  his  access  to  naviga- 
bility had  been  materially  obstructed  by  a  pier  constructed  by 
the  government  on  the  submerged  grounds  in  front  of  his  lanvl. 
this  court  said :  "The  riparian  owner  acquired  the  right  of  access 
to  navigability  subject  to  the  contingency  that  such  right  might 
become  valueless  in  consequence  of  the  erection  under  competent 
authority  of  structures  on  the  submerged  lands  in  front  of  his 
property,  for  the  purpose  of  improving  navigation.  When  erect- 
ing the  pier  in  question,  the  government  had  no  object  in  view 
except,  in  the  interest  of  the  public,  to  improve  navigation.  It 
was  not  designed  arbitrarily  or  capriciously  to  destroy  rights 
belonging  to  any  riparian  owner.  What  was  done  was  mani- 
festly necessary  to  meet  the  demands  of  international  and  inte- 
state commerce." 

In  the  Union  Bridge  Co.  the  question  was  as  to  the  constitu- 
tional authority  of  the  government  to  require  the  bridge  com- 
pany to  make  certain  changes  or  alterations  in  a  bridge  across  a 
navigable  river  of  the  United  States,  in  Pennsylvania,  and  which 
bridge  the  company  owned  and  constantly  used.  It  was  admitted 
that  the  bridge  had  been  lawfully  erected.  But  ultimately.  >" 
view  of  the  necessities  of  interstate  commerce,  it  had  become  an 
unreasonable  obstruction  to  free,  open  navigation  by  vessels  am/ 
boats  then  in  use,  and,  for  that  reason  alone,  the  government,  by 
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\xs  constituted  authorities,  proceeding  under  an  act  of  Congress^ 
ordered  the  bridge  company,  at  its  own  costs,  to  make  certain 
changes  and  alterations  in  the  structure.  This  court  held  that 
there  was  no  taking  of  property  for  public  use  in  the  constitu- 
tional sense,  and  that  although  the  bridge,  when  erected  under 
the  authority  of  Pennsylvania,  may  have  been  a  lawful  struc- 
ture, and  although  it  may  not  have  been  an  unreasonable  ob- 
struction to  commerce,  as  then  carried  on,  "it  must  be  taken,, 
under  the  cases  cited  and  upon  principle,  not  only  that  the  com- 
pany, when  exerting  the  power  conferred  upon  it  by  the  state,, 
did  so  with  knowledge  of  the  paramount  authority  of  Congress 
to  r^;ulate  commerce  among  the  states,  but  that  it  erected  the 
bridge  subject  to  the  possibility  that  Congress  might,  at  some 
futtu-e  time,  when  the  public  interest  demanded,  exert  its  power 
by  appropriate  legislation  to  protect  navigation  against  unrea- 
sonable obstructions." 

Long  before  the  above  cases  were  decided  it  was  said  in  Le- 
pl  Tender  Cases,  12  Wall.  550,  551,  20  L.  ed.  311,  312,  that 
*as,  in  a  state  of  civil  society,  property  of  a  citizen  or  subject 
is  ownership,  subject  to  the  lawful  demands  of  the  sovereign, 
>o  contracts  must  be  understood  as  made  in  reference  to  the 
possible  exercise  of  the  rightful  authority  of  the  government 
and  no  obligation  of  a  contract  can  extend  to  the  defeat  of  legit- 
imate  government   authority." 

These  principles  control  the  decision  of  the  present  question. 
The  agreement  between  the  railroad  company  and  the  Mottleys 
must  necessarily  be  regarded  as  having  been  made  subject  to 
the  possibility  that,  at  some  future  time,  Congress  might  so  exert 
its  whole  constitutional  power  in  regulating  interstate  commerce 
as  to  render  that  agreement  unenforceable,  or  to  impair  its 
value.  That  the  exercise  of  such  power  may  be  hampered  or 
restricted  to  any  extent  by  contracts  previously  made  between 
mdividuals  or  corporations  is  inconceivable.  The  framers  of 
the  Constitution  never  intended  any  such  state  of  things  to  ex- 
ist. 

It  is  said  that  if  Congress  intended  by  the  commerce  act  to^ 
embrace  such  a  case  as  this,  then  the  act  is  repugnant  to  the 
Constitution.  Does  the  act  infringe  upon  the  constitutional  lib- 
erty of  the  citizen  to  make  contracts?  Manifestly  not.  In  the 
Addyston  Pipe  Case  (p.  228),  above  cited,  the  court  said:  "We 
flo  not  assent  to  the  correctness  of  the  proposition  that  the  con- 
stitutional guaranty  of  liberty  to  the  individual  to  enter  into 
private  contracts  limits  the  power  of  Congress,  and  prevents^ 
it  from  legislating  upon  the  subject  of  contracts"  relating  to 
interstate  commerce.  Again:  "But  it  has  never  been,  and  in 
our  opinion  ought  not  to  be,  held  that  the  word  [liberty]  in- 
cluded the  right  of  an  individual  to  enter  into  private  contracts^ 
upon  all  subjects,  no  matter  what  their  nature,  and  wholly  irre- 
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spective  (among  other  things)  of  the  fact  that  they  would,  it 
pierformed.  result  in  the  regulation  of  interstate  commerce,  and 
in  the  violation  of  an  act  of  Congress  upon  that  subject.  The 
provision  in  the  Constitution  does  not,  as  we  believe,  exclude 
Congress  from  legislating  with  regard  to  contracts  of  the  above 
nature,  while  in  the  exercise  of  its  constitutional  right  to  regu- 
late commerce  among  the  states.  .  .  .  Anything  which  di- 
rectly obstructs  and  thus  regulates  that  commerce  which  is  car- 
ried on  among  the  states,  whether  it  is  state  legislation  or  pn- 
vate  contracts  between  individuals  or  corporations,  should  be 
subject  to  the  power  of  Congress  in  the  regulation  of  that  com- 
merce." 

These  authorities  and  principles  condemn  the  proposition  that 
the  defendants  in  error  had  the  constitutional  right,  pursuant 
to  or  because  of  the  agreement  of  1871,  and  during  their  re- 
spective lives,  to  accept  and  use  free  transportation  for  them- 
selves, as  passengers,  on  an  interstate  train,  after  Congress  for- 
bade, under  penalty,  any  interstate  carrier  to  demand,  collect, 
or  receive  compensation  for  transportation,  or  any  interstate 
passenger  not  within  the  classes  excepted  by  the  act,  to  use 
transportation  tickets,  except  upon  the  basis  fixed  by  the  car- 
rier's published  schedule  rates.  After  the  commerce  act  came 
into  effect,  no  contract  that  was  inconsistent  with  the  regula- 
tions established  by  the  act  of  Congress  could  be  enforced  in 
any  court.    The  rule  this  subject  is  thoroughly  established. 

It  is  not  determinative  of  the  present  question  that  the  com- 
merce act,  as  now  construed,  will  render  the  contract  of  no  value 
for  the  purposes  for  which  it  was  made.  In  Legal  Tender  Cases, 
above  cited,  the  court,  referring  to  the  5th  Amendment,  which 
forbids  the  taking  of  private  property  for  public  use  without 
just  compensation  or  due  process  of  law,  said:  "That  pro- 
vision has  always  been  understood  as  referring  only  to  a  direct 
appropriation,  and  not  to  consequential  injuries  resulting  from 
the  exercise  of  lawful  power.  It  has  never  been  supposed  to 
have  any  bearing  upon  or  to  inhibit  laws  that  indirectly  work 
harm  and  loss  to  individuals.  A  new  tariff,  an  embargo,  a  draft, 
or  a  war,  may  inevitably  bring  upon  individuals  great  losses: 
may,  indeed,  render  valuable  property  almost  valueless.  They 
may  destroy  the  worth  of  contracts." 

In  Fitzgerald  v.  Grand  Trunk  R.  Co.,  which  was  the  case  oi 
a  contract  for  the  transportation  of  lumber  through  several 
states,  the  supreme  court  of  Vermont  said:  "Such  commerce 
is  solely  regulated  by  Congress,  and  when  parties  make  con- 
tracts to  engage  in  interstate  commerce,  they  are  held  to  do  so 
upon  the  basis  and  with  the  understanding  that  changes  in  the 
law  applicable  to  their  contracts  may  be  made.  There  can.  in 
the  nature  of  things,  be  no  vested  right  in  an  existing  law  which 
precludes  its  change  or  repeal,  nor  vested  right  in  the  omission 
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lo  legislate  upon  a  particular  subject  which  exempts  a  contract 
from  the  effect  of  subsequent  legislation  upon  its  subject-matter 
bv  competent  legislative  authority."  63  Vt.  169,  173,  13  L.  R. 
A.  70.  3  Inters.  Com.  Rep.  633,  22  Atl.  76. 

In  Pomeroy  on   Contracts,    §   280    (Specific   Performance), 
aiiei  observing  that  an  illegal  contract  cannot  be  made  the  basis 
of  any  judicial  proceeding,  and  that  no  action  in  law  or  equity 
could  be  maintained  upon  it,  it  was  said:     "This  impossibility 
of  enforcement  exists,  whether  the  agreement  is  illegal  in  its 
inception,  or  whether,  being  valid  when  made,  the  illegality  has 
been  created  by  a  subsequent  statute."     Among  the  cases  cited 
by  the  author  in  support  of  that  view  was  Atkinson  v.  Ritchie, 
lOtast,  530,  534,  in  which  the  Chief  Justice,  Lord  Ellenborough, 
delivered  the  opinion  of  the  court,  said :    "That  no  contract  can 
ptoperly  be  carried  into  effect,  which  was  originally  made  con- 
trary to  the  provisions  of  law,  or  which,  being  made  consistently 
Viiih  the  "ules  of  law  at  the  time,  has  become  illegal  in  virtue 
of  some  subsequent  law,  are  propositions  w^hich  admit  of  no 
doubt."   In  Kentucky  &  I.  Bridge  Co.  v.  Louisville  &  N.  R.  Co., 
2  Inters.  Com.  Rep.  102,  34  Am.  &  Eng.  R.  Cas.  630,  Judge 
Cooley  said:     "But  the  act  to  regulate  commerce  is  a  general 
W,  and  contracts  are  always  liable  to  be  more  or  less  affected 
^y  general  laws,   even   when   in   no   way   referred   to.     .     .     . 
to  this  incidental  effect  of  the  general  law  is  not  understood  to 
make  it  a  law  impairing  the  obligation  of  contracts.    It  is  a  nec- 
essary effect  of  any  considerable  change  in  the  public  laws.  If 
the  legislature  had  no  power  to  alter  its  police  laws  when  con- 
tracts would  be  affected,  then  the  most  important  and  valuable 
reforms  might  be  precluded  by  the  simple  device  of  entering 
into  contracts  for  the  purpose.    No  doctrine  to  that  effect  would 
^  even  plausible,    much  less    sound    and  tenable.'*      "If    one 
3?rees,"  said  Mr.  Parsons,  "to  do  a  thing  which  it  is  lawful  for 
%  to  do,  and  it  becomes  unlawful  by  an  act  of  the  legislature, 
^^  act  avoids  the  promise."     Parsons,  Contr.  6th  ed.  675. 

He  forbear  any  further  citation  of  authorities.  They  are 
^"merous  and  are  all  one  way.  They  support  the  view  that,  as 
the  contract  in  question  would  have  been  illegal  if  made  after 
the  passage  of  the  commerce  act,  it  cannot  now  be  enforced 
^inst  the  railroad  company,  even  though  valid  when  made.  I  f 
fet  principle  be  not  sound,  the  result  would  be  that  individuals 
snd  corporations  could,  by  contracts  between  themselves,  in  an- 
^•cipation  of  legislation,  render  of  no  avail  the  exercise  by  Con- 
fess, to  the  full  extent  authorized  by  the  Constitution,  of  its 
power  to  regulate  commerce.  No  power  of  Congress  can  be 
lliiis  restricted.  The  mischiefs  that  would  result  from  a  dif- 
ferent interpretation  of  the  Constitution  will  be  readily  per- 
ceived. 
In  our  opinion,  the  relief  asked  by  the  plaintiffs  must,  upon 
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principle  and  authority,  be  denied;  that  the  railroad  company 
rightly  refused,  after  the  passage  of  the  commerce  act,  further 
to  comply  with  the  agreement  of  1871 ;  and,  that  the  decree  re- 
quiring performance  of  its  provisions  by  issuing  annual  pa>ses 
was  erroneous. 

Whether,  without  enforcing  the  contract  in  suit,  the  defend- 
ants in  error  may,  by  some  form  of  proceeding  against  the  rail- 
road company,  recover  or  restore  the  rights  they  had  when  t.  e 
railroad  collision  occurred,  is  a  question  not  before  us,  and  we 
express  no  opinion  on  it. 

The  judgment  is  reversed,  and  the  cause  is  remanded  for 
such  further  proceedings  as  may  be  deemed  proper,  not  incon- 
sistent with  the  views  herein  expressed. 

Reversed. 


McKinley  v.  Louisville  &  N.  R.  Co.  et  aL 

(Court   of  Appeals  of  Kentucky,   April   22,   1910.) 

[127  S.  W.  Rep.  483.] 

Carriers — Passengers — Ejection — Right.'*' — Plaintiff  was  properly 
ejected  from  defendant's  passenger  train  where  she  had  no  ticket 
entitling  her  to  ride  on  its  road;  and  refused  to  pay  her  fare. 

Carriers — Passengers — Ejectment  of  Passengers — Liability-t— If 
the  conductor  used  unnecessary  force  or  offered  insult  or  indignity 
to  a  passenger  in  ejecting  her,  the  railroad  company  would  be  lia- 
ble, though  the  passenger's  ticket  did  not  entitle  her  to  ride. 

Carriers — Passengers  —  Ejection  —  Place.t — If  a  passenger  was 
ejected  from  a  railroad  train  at  a  time  and  place  when  serious  in- 
jury would  likely  result,  the  railroad  company  would  be  liable  for 
resulting  injuries,  though  she  was  not  entitled  to  ride  on  her  ticket 

Carriers — Passengers — Ejection — Trespassers.^ — Because  she  had 
no  ticket  and  refused  to  pay  her  fare  plaintiff  was  put  off  defend- 

*For  the  authorities  in  this  series  on  the  subject  of  the  right  to 
eject  a  passenger  having  no  ticket  or  a  defective  or  wrong  ticker, 
and  refusing  to  pay  fare,  see  last  foot-note  of  Anderson  v.  Louis- 
ville &  X.  R.  Co.  (Ky.),  34  R.  R.  R.  220,  57  Am.  &  Eng.  R-  Cas., 
N.  S.,  220;  third  head-note  of  Mace  v.  Southern  Ry.  Co.  (N.  Car.)' 
:J4  R.  R.  R.  15,  57  Am.  &  Eng.  R.  Cas.,  N.  S.,  15;  first  head-note  of 
Texas  &  P.  Ry.  Co.  v,  Diefenbach  (C.  C.  A.),  33  R.  R.  R.  213,  56 
Am.  &  Eng.  R.  Cas.,  N.  S.,  213. 

tFor  the  authorities  in  this  series  on  the  subject  of  the  right  to 
use  force  in  ejecting  a  passenger  from  a  train  or  street  car,  see 
first  foot-note  of  Texas  &  P.  Ry.  Co.  v.  Diefenbach  (C.  C.  A.),  33 
R.  R.  R.  213,  56  Am.  &  Eng.  R.  Cas.,  N.  S.,  213. 

JFor  the  authorities  in  this  series  on  the  subject  of  the  duties 
and  liabilities  of  the  carrier  with  respect  to  the  place  where  a  pas- 
senger is  ejected,   see   first  foot-note  of  St.   Louis,  etc.,   Ry.  Co.  t- 
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act's  passenger  train  at  a  late  hour  on  a  dark  and  rainy  night  at  a 
point  somewhat  more  than  a  mile  from  the  station  at  which  she 
boarded  it,  and  was  compelled  to  walk  back  to  such  station,  carry- 
ing her  baggage  and  a  four  year  old  child,  but  was  able  to  reach  the 
-ration  in  time  to  take  a  train  on  the  road  over  which  her  ticket 
was  good  to  final  destination,  whereas,  if  she  had  been  carried  to 
the  next  station  and  put  off,  she  probably  could  not  have  procured 
accommodations  and  would  have  been  compelled  to  wait  until  the 
next  day  to  get  another  train.  Plaintiff  did  not  lequest  to  be  car- 
ried to  the  next  station  and  put  off.  Held,  that  she  could  not  com- 
plain because  of   the  place  at  which  she  was  put   off. 

Carriers — ^Passengers — Sale  of  Tickets — Negligence  of  Agent  § — 
Where  plaintiff  asked  a  ticket  agent  at  a  union  depot  for  its  ticket 
10  a  certain  point,  without  stating  by  which  route  she  wished  to  go^ 
and  was  given  a  ticket  which  showed  plainly  that  it  was  over  a 
certain  road,  the  agent  was  not  negligent  so  as  to  entitle  plaintiff 
to  recover  damages  for  being  put  off  the  train  of  anothei'  road,  to 
which  she  changed  cars,  over  which  the  ticket  was  not  good;  he 
having  the  right  to  assume  that  plaintiff  knew  the  route  she  wished 
to  take  and  could  read  the  ticket  so  as  to  have  the  route  changed  if 
she  desired. 

Carriers — Passengers — Duty  of  Agents. — It  is  a  ticket  agent's  duty 
to  advise  a  passenger  of  the  time  of  the  departure  of  trains  and 
as  to  the  proper  train  to  take  only  when  the  passenger  requests 
^uch  information  and  where  a  passenger  asked  the  ticket  agent,  at 
the  point  where  she  changed  cars,  when  the  train  left  for  a  certain 
place,  and  was  told  that  a  train  left  for  that  place  at  a  certain  time 
^'H  two  roads,  over  one  of  which  she  held  a  ticket,  the  agent  was 
not  guilty  of  negligence  so  as  to  authorize  recovery  from  the  com- 
pany for  damages  for  being  ejected  from  a  train  on  the  road  over 
which  the  ticket  was  not  good. 

Appeal  from  Circuit  Court,  Daviess  County. 

Action  by  Josie  McKinley  against  the  Louisville  &  Nashville 
Railroad  Company  and  another.  From  a  judgment  dismissing 
the  petition,  plaintiff  appeals.    Affirmed. 

Little  &  Slack,  for  appellant. 

IVilbur  F.  Brou'der,  Benjamin  D,  War  field,  and  Reuben  A. 
MUler,  for  appellee  Louisville  &  N.  R.  Co. 

Dallas  (Ark.),  35  R.  R.  R.  167,  58  Am.  &  Eng.  R.  Cas.,  N.  S.,  167 
<  liability  of  carrier  where  intoxicated  passenger  is  ejected  at  dan- 
gcroiis  place);  note,  14  Am.  &  Eng.  R.  Cas.,  N.  S.,  394  (place  of 
ejection  of  commuter);  Atlanta  Consol.  St.  R.  Co.  r.  Hardage 
<Ga.),  2  Am.  &  Eng.  R.  Cas.,  N.  S.,  158  (ejection  at  improper  place); 
Gillan  V.  Minneapolis,  etc.,  R.  Co.  (Wis.),  2  Am.  &  Eng.  R.  Cas.,  N. 
S..  145  (ejection  at  place  other  than  station);  Kansas  City,  etc.,  R. 
Co.  V.  Hoiden  (Ark.),  16  Am.  &  Eng.  R.  Cas.,  N.  S.,  116  (place  of 
ejection  for  nonpayment  of  fare). 
§See  note  at  end  of  case. 
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/.  D.  Atchison,  Blewctt  Lee,  and  Trabue,  Doolan  &  Cox,  for 
appellee  Illinois  Cent.  R.  Co. 

Lassing,  J.     The  appellant,  Mrs.  Josie  McKinley,  sued  the 
Louisville  &  Nashville  Railroad  Company  and  the  Illinois  Cen- 
tral Railroad  Company  for  damages  alleged  to  have  been  su>- 
tained   because   she  was   wrongfully   ejected    from   one  of  tlie 
trains  of  the  Illinois  Central  Railroad  Company  under  the  fol- 
lowing circumstances:     On  November  19,   1907,  she  purchased 
a  ticket  at  Owensboro,  Ky.,  entitling  her  to  passage  to  Max- 
well, Tenn.,  by  Nashville.     This  ticket  was  purchased  at  the 
Union  Station  in  Owensboro  of  an  agent    who  was    the   joint 
employee  of  the  Louisville  &  Nashville  Railroad  Company,  the 
Illinois  Central  Railroad  Company,  and  the  Louisville,  Hender- 
son &   St.   Louis  Railroad  Company.     Both    the   Louisville    & 
Nashville  Railroad  Company  and  the  Illinois  Central  Railroad 
Company   were  operating  lines   from   Henderson   to   Nashville, 
and  the  distance  from  Henderson  to  Nashville  was  practically 
the  same  over  the  respective  lines.     Plaintiff  did  not  indicate  at 
the  time  she  purchased  the  ticket  which  line  she  desired  to  travel 
over,  and  the  agent  in  charge  of  the  station  at  Owensboro  who 
sold  her  the  ticket  routed  her  over  the  Louisville  &  Nashville 
from   Henderson.     She   accepted  this   ticket,   paid    for  it,  and 
shortly  thereafter  took  passage  on  one  of  the  Louisville,  Hen- 
derson &  St.  Louis  trains  for  Henderson.     She  reached  Hen- 
derson  about  midnight.     Shortly  thereafter    she    entered    the 
ticket  office  at  the   Union  Station  at  Henderson  and  told  the 
agent  in  charge — who  was  likewise  the  employee  of  the  three 
roads  above  designated — that  she  had  a  ticket  from  Owensboro 
to  Nashville,  and  asked  him  how  long  it  would  be  before  a  train 
would  leave  for  Nashville.     The  agent  informed  her  that  there 
were  two  trains  going  to  Nashville  that  night,  one  a  Louisville 
&  Nashville  train  and  the  other  an  Illinois  Central  train,  and 
that  either  would  carry  her  to  Nashville.     She  remained  in  the 
depot  until  about  3  o'clock,  at  which  time  she  boarded  an  Illinois 
Central  train.    As  she  was  in  the  act  of  doing  so  the  brakeman 
asked  her  where   she  was  going,   and  she    replied    Nashville; 
whereupon  he  permitted  her  to  enter  the  car.     After  she  had 
traveled  something  more  than  a  mile  on  said   Illinois  Central 
train,  the  conductor  put  her  off  the  train  because  she  refused  to 
pay  her  fare.    The  night  was  dark  and  it  was  raining.    She  was 
compelled  to  and  did  walk  back  to  the  Union  Station,  a  distance 
of  something  more  than  a  mile,   carrying  her  baggage  and  a 
four  year  old  child. 

These  facts  were  in  substance  set  out  in  her  petition,  wherein 
she  sought  to  recover  damages  in  the  sum  of  $2,000  from  the 
defendant  companies.  Each  company  filed  a  general  demurrer 
to  the  petition.     That  of  the  defendant  the  Louisville  &  Nash- 
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ville  Rafiroad  Company  was  sustained ;  but  as  the  petition  al- 
leged that  iht  plaintiff,  when  she  was  ejected  from  the  train, 
had  a  ticket  entitling  her  to  passage  over  the  Illinois  Central 
RzUTCAd  from  Henderson   to   Nashville,   the   demurrer   of   the 
Illinois  Central  was  overruled.     It  thereupon  answered,  and,  in 
addition  to  traversing  the  material  allegations  of  the  petition. 
set  up  iht  fact  that  the  ticket  which  plaintiff  had  did  not  entitle 
her  to  passage  over  the  Illinois  Central,  but  over  the  Louisville 
&  Xashville  Railroad  from  Henderson  to  Nashville,  and  a  copy 
oi  the  ticket  was  set  up  and  described  in  the  pleading.     With 
these  facts  fully  before  it  the  court  permitted  the  defendant  the 
Illinois  Central  Railroad  Company  to  renew  its  demurrer,  and 
it  was  sustained.     Plaintiff  declined  to  plead  further,  and  her 
petition,  first  as  to  the  Louisville  &  Nashville  Railroad  Company 
and  later  as  to  the  Illinois  Central  Railroad  Company,  was  dis- 
missed.   She  appeals. 

Two  questions  are  raised  for  determination:  First.  Does 
the  petition  state  a  cause  of  action  against  either  or  both  de- 
fendants? Second.  Has  plaintiff's  right  of  appeal  been  lost 
or  waived  because  she  failed  to  object  to  the  motion  to  dismiss 
her  petition  after  the  demurrer  had  been  sustained,  and  failed 
to  except  to  the  ruling  of  the  court  when  the  judgment  had 
been  entered  ? 

Appellant's  ticket  called  for  passage  over  the  Louisville  & 
Xashville  Railroad  from  Henderson  to  Nashville,  and,  of 
course,  did  not  entitle  her  to  passage  over  the  lines  of  the  Illi- 
nois Central.  As  she  had  no  ticket  entitling  her  to  passage  and 
refused  to  pay  her  fare,  she  cannot  complain  of  the  action  of 
that  company  in  refusing  to  transport  her  to  her  destination. 
This  court  has  frequently  upheld  the  right  of  carriers  to  eject 
passengers  where  they  failed  to  produce  a  ticket  or  pay  their 
fare.  As  Faid  in  the  case  of  Flood  v.  C.  &.  O.  Ry.  Co.,  80  JS. 
W.  184,  25  Ky.  Law  Rep.  2135 :  "One  who  enters  a  passenger 
train  and  refuses  to  pay  fare  becomes  a  trespasser,  and  may  be 
ejected  by  the  conductor."  Of  course,  if  in  putting  the  pas- 
^nger  off  of  the  train  the  conductor  uses  any  unnecessary  force, 
or  offers  to  the  passenger  anv  insult  or  indignity  fL.  &  N.  Rv. 
Co.  V.  Fowler,  123  Ky.  450,'  96  S.  W.  568,  29  Ky.  Law  Rep. 
905).  or  ejects  him  from  the  train  at  a  time  and  place  when 
serious  injurv  would  likely  result  to  him  (Brown's  Adm'r  v.  L. 
&  X.  R.  Co',  103  Ky.  211,  44  S.  W.  648,  19  Ky.  Law  Rep. 
1873),  the  company  would  be  liable — not  for  putting  him  off, 
but  for  the  manner  in  which  it  was  done.  In  ejecting  appellant 
the  conductor  used  no  force  whatever ;  nor  was  he  rude  or  in- 
sulting in  his  manner;  nor  were  the  circumstances  and  sur- 
roundings such  that  in  ejecting  her  where  he  did  it  was  likely 
she  would  receive  serious  injury.  She  wanted  to  go  to  Nash- 
ville, and  it  was  perhaps  really  better  for  her  that  the  conductor 


320        Vol  38  R  R  R— Vol  61  Am  &  Eng  R  Cas  X  S 

McKinley  v.  Louisville  &  N.   R.   Co.   et   al 

ejected  her  when  he  did  rather  than  take  her  to  the  next  sta- 
tion, where  it  is  most  likely  that,  on  account  of  the  lateness  of 
the  hour,  she  would  have  had  no  accommodations  or  place  of 
shelter,  and  would  have  been  compelled  to  wait  until  the  next 
day  to  get  a  train  back;  whereas,  by  walking  the  mile  or  so 
back  to  the  depot,  while  no  doubt  fatiguing,  and,  on  account  of 
the  rain,  disagreeable,  she  was  able  to  take  the  train  on  the 
Louisville  &  Nashville  Railroad  for  Nashville  that  night.  She 
made  no  request  that  she  be  not  put  off  between  stations  or 
that  she  be  carried  to  the  next  station.  Her  demand  w^as  that 
she  be  returned  to  the  Henderson  depot.  With  this  request, 
of  course,  the  conductor  could  not  comply,  and  appellee  was 
under  no  duty  to  do  so.  Under  all  the  circumstances,  it  was 
perhaps  more  convenient  to  appellant  to  be  put  off  where  she 
was  than  at  any  other  place  along  appellant's  line  of  road,  un- 
less she  had  been  carried  to  her  destination. 

No  ground  of  complaint  being  afforded  her  by  being  ejected 
from  the  train  when,  where,  and  as  she  was,  if  appellees  or  ei- 
ther of  them  were  negligent,  it  was  the  failure  of  their  agents 
at  Owensboro  and  Henderson  to  properly  instruct  appellant  as 
to  how  he  should  proceed;  and  it  is  upon  this  point  that  her 
counsel  in  the  main  relies.    It  is  argued  that  the  agent  at  Owens- 
Loro  was  negligent  in  not  telling  appellant  when  he  sold  her  the 
ticket  over  which  road  it  routed  her  and  how  she  must  go.    Vn- 
doubtedly,  if  she  had  asked  such  question,  it  would  have  been 
his  duty  to  have  advised  her,  but  his  duty  did  not  require  him 
to  volunteer   information   unsought.      Appellant    asked    for    a 
ticket  to  a  certain  point  in  Tennessee  by  way  of  Nashville.    The 
agent  had  the  right  to  presume  that  she  not  only  knew  where 
she  wanted  to  go,  but  the  way  to  reach  that  point.    He  sold  her 
a  ticket  entitling  her  to  passage  from  Owensboro  to  Maxwell. 
Tenn.,  oyer  the  lines  of  the  Louisville  &  Nashville.     The  ticket, 
in  plain  and  unmistakable  terms,  showed  that  she  was  route! 
over  the  Louisville  &  Nashville.     He  had  a  right  to  presume 
that  she  could  read,  and  if  she  could,  and  exercised  any  degree 
of  care  whatever,  she  could  have  easily  informed  herself  as  to 
the  road  over  which  she  would  travel.     Possessed  of  this  in- 
formation, all  that  remained  for  her  to  learn  of  the  agent  was 
the  time  of  the  departure  of  the  train  from  Owensboro.    Thi> 
she  evidently  learned,  for  it  is  recited  in  her  petition  that  shortly 
after  the  purchase  of  the  ticket  she  boarded  a  train  for  Hender- 
son,  which   place   she   reached   shortly   after   midnight   without 
accident.     Clearly  the  agent  at  Owensboro  who   sold  her  the 
ticket  cannot   be  charged  with   being  negligent   in  any  respect 
whatever.     L^pon  arriving  at  Henderson,  she  notified  the  agent 
that  she  had  a  ticket  from  Owensboro  to  Maxwell,  Tenn.,  by 
way  of  Nashville,  and  made  inquiry  when  the  train  left  for  Nash- 
ville.   She  was  told  by  the  agent  that  there  were  two  trains,  an 
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Illinois  Centnl  train  and  a  Louisville  &  Nashville  train,  and  that 
either  would  take  her  to  Nashville.     The  time  of  the  departure 
of  each  was  given  her.    This  was  all  the  information  she  really 
needed  if  she  had  read  her  ticket,  as  the  ticket  in  her  possession 
called   for  passage   over  the  Louisville   &   Nashville   Railroad. 
When  the  agent  had  informed  her  of  the  time  of  the  departure 
of  this  train,  she  had  received  all  of  the  information  necessary 
to  enable  her  to  continue  her  journey.     If  she  could  not  read  so 
a5  to  inform  herself  as  to  which  train  she  must  take,  upon  be- 
ing informed  that  there  were  two  trains  running  from  Hender- 
son to  Nashville,  she  should  have  called  upon  the  agent  for  in- 
formation, and  told  him  that  she  could  not  read,  and  did  not 
know  over  which  road  her  ticket  routed  her,  or  else  should  have 
exhibited  her  ticket  to  him  and  asked  him  to  direct  her  what 
train  to  take.    This  slight  care  on  her  part  would  have  avoided 
all  opportunity   for   trouble,  but,   as  she   did  neither,  and  the 
agent  answered  correctly  and  accurately  the  question  asked  of 
hira,  we  fail  to  see  wherein  he  was  recreant  in  the  discharge 
of  any  duty  owing  to  l}er.     The   station  agent's   duty  is  pri- 
marily to  look  after  the  business  of  his  employer  and  to  give  to 
prospective  passengers  and  others  having  business  with  the  road 
such  advice   and   information  relating  to   their  business   as   is 
sought.  We  are  furnished  with  no  authority  which  places  upon 
the  company  through  its  station  or  ticket  agents  a  duty  his/her 
than  that  defined  in  1  Supp.  A.  &  E.  Encyc.  581,  note  4,  which 
requires  that,   on   request  by  a  passenger  or  prospective   pas- 
senger, it  is  the  duty  of  the  agent  to  advise  him  of  the  time  of 
the  departure  of  trains  and  as  to  what  train  he  should  take. 
This  duty  is  entirely  rested  upon  and  arises  only  when  the  in- 
formation is  sought  by  the  passenger.     It  need  not  be  volun- 
teered, and,  when   it  is  not  sought  or   requested  by  the  pas- 
senger, the  presumption   is   that   the   passenger  is   already   in- 
formed, and  is  not  in  need  of  the  advice  or  information.     No 
such  request  was  made  here.     Appellant  asked  only  as  to  the 
time  of  the  departure  of  the  train  for  Nashville.     Of  this  she 
was  informed  fully.     She  did  not  advise  the  agent  as  to  what 
road  she  desired  to  travel.     She  did  not  exhibit  her  ticket  to 
him  and  seek  his  advice.     He  had  no  means  of  knowing  over 
what  road  she  was  routed,  and  hence  he  gave  her  all  of  the 
information  that  it  was  possible  for  him  to  give  under  the  cir- 
cumstances, to  wit,  he  told  her  when  the  train  on  each   road 
left,  and  this  information,  with  that  which  she  could  have  re- 
ceived bv  reading  her  ticket,  was   ample  to  have   guided   her 
aright.    In  failing  to  give  appellant  information  which  was  not 
wught  and  which  he  could  not  know  was  needed,  the  agent  at 
the  station  at  Henderson  violated  no  duty  owing  by  defendants 
or  either  of  them  to  appellant,  and  her  failure  to  take  the  right 
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train  and  the  consequent  inconvenience  suffered  was  the  result 
of  her  own  negligence,  for  which  appellees  are  in  no  wise  re- 
sponsible. 

The  trial  court  did  not  err  in  holding  that  the  plaintiff  stated 
no  cause  of  action.  It  is  unnecessary  to  pass  upon  the  other 
question  raised. 

Judgment  affirmed. 

NOTE. 

TICKET     AGENT'S     AND     CONDUCTORS'      NEGLIGENCE, 
MISTAKES.    OR    OTHER    MISCONDUCT.    WITH 
RESPECT   TO   PASSENGER   TICKETS    OR 
CHECKS.  LIABILITY  OF  CARRIERS 
ON    ACCOUNT    OF. 

A.  No  Opportunity  to  Procure  Ticket,  323. 

B.  Ticket   or   Check   Defective  Through    Fault  of  Ticket   Agent    or 

First  Conductor — Whether  Carrier  Is  Liable  for  Ejection,   326, 

C.  Refusal  or  Failure  to  Stamp  Ticket  for  Return  Passage — Duty 

of  Conductor,  333. 

D.  Initial  Carrier's  Responsibility  on  Account  of  Fault  of  Terminal 

Carrier's  Agent,  336. 

E.  Same — Same — Initial  Carrier's  Liability  Limited  to  Its  Own  Line, 

337. 

F.  Passenger's  Right  to  Rely  upon  Ticket  Seller's   Representations, 

337. 

G.  Representations  Made  after  Sale  of  Ticket,  344. 
H.  Waiver  of  Conditions  by  Conductors,  346. 

1.  Ticket   Sold   under  Condition    Forbidding  Waiver,  346. 

2.  Failure  to   Enforce  on  Other  Occasions,  346. 

3.  Other  Agent's  Failure  to  Discover  Defect  in  Ticket,  349. 

4.  Ratification,  350. 

I.  Opportunity  to  Produce  Ticket,  350. 

J.  Ejected  Through   Mistake  or  Negligence  of  Conductor,  353. 
K.  First  Conductor  in   Fault,  and   Ejected   by  Another,  358. 
L.  Same — Grounds   for   Recovery,   365. 
M.  Damages,  370. 

Cross  References  to  Preceding  Authorities  in  This  Series  on  Our' 

Main  and  Its  Kindred  Subjects. 

Authority  of  Carrier's  Employees  to  Waive  Conditions  of  Con- 
tracts for  Transportation  of  Passengers. — See  foot-note  of  Johnson 
V.  Michigan  United  Rys.  Co.  (Mich.),  30  R.  R.  R.  346,  53  Am.  &  Eng. 
R.  Cas.,  N.  S.,  346,  116  N.  W.  529;  last  foot-note  of  Baltimore,  etc.. 
R.  Co.  V.  Evans  (Ind.),  29  R.  R.  R.  609,  52  Am.  &  Eng.  R.  Cas.. 
N.  S.,  609,  82  N.  E.  773,  780. 

Carrier's  Liability  on  Account  of  Mistakes  or  Negligence  of  Its 
Ticket  Agents. — See  first  foot-note  of  Arnold  v.  Atchison,  etc..  Ry- 
Co.   (Kan.),  34  R.  R.  R.  217,  57  Am.  &  Eng.  R.  Cas.,  N.  S.,  217,  105 
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Pac.  541;  Mace  v.  Southern  Ry.  Co.  (N.  Car.),  34  R.  R.  R.  15,  57  Am. 
&  Eng.  R-  Cas.,  N.  S.,  15. 

Condactor's  Duty  to  Consider  Explanations  of  Passenger  Present- 
ing No  Ticket  or  Defective  One. — See  last  paragraph  of  foot-note  of 
People  V.  Detroit  United  Ry.  (Mich.),  32  R.  R.  R.  158,  55  Am.  & 
Eng.  R.  Cas.,   N.   S.,   158. 

Duty  to  Afford  Opportunity  to  Procure  Ticket. — See  second  foot- 
note of  Talbcrt  v.  Charleston,  etc.,  Ry.  Co.  (S.  Car.),  17  R.  R.  R. 
53,  40  Am.  &  Eng.  R.  Cas.,  X.  S.,  53. 

Extra  Pare  for  Failure  to  Procure  Ticket,  Right  to  Collect. — See 
foot-note  of  Brown  v.  Central  of  Ga.  Ry.  Co.  (Ga.),  29  R.  R.  R.  259. 
52  \m.  &  Eng.   R.  Cas.,  N.  S.,  259. 

Ftfole  Evidence  to  Vary  Contract  as  Expressed  by  Terms  of 
Passenger  Ticket. — See  last  foot-note  of  Shelton  v.  Erie  R.  Co. 
<X.  J.),  25  R.  R.  R.  70,  48  Am.  &  Eng.  R.  Cas.,  N.  S.,  70;  foot- 
note of  Crabtrec  z'.  Washington  County  Ry.  Co.  (Me.),  24  R.  R.  R. 
472,  47  Am.   &    Eng.  R.  Cas.,  N.  S.,  472. 

Right  to  Eject  Passenger  for  Failure  to  Present  Valid  Ticket 
and  Refusal  or  Failure  to  Pay  Fare. — See  second  paragraph  of  first 
foot-note  of  St.  Louis,  etc.,  R.  Co.  v.  Johnson  (Okla.),  36  R.  R.  R. 
165,  59  Am.  &  Eng.  R.  Cas.,  N.  S.,  165;  last  foot-note  of  Texas  & 
P.  Ry.  Co.  V.  Diefenbach  (C.  C.  A.),  33  R.  R.  R.  213,  56  Am.  & 
Eng.  R.   Cas.,     N.   S.,  213. 

Valid  Ticket  Dishonored — Right  to  Refuse  to  Pay  Fare  and  to 
Recover  for  Ejection. — See  foot-note  of  Arnold  v.  Rhode  Island  Co. 
(R.  I.),  23  R.   R.   R.  414,  46  Am.  &  Eng.  R.  Cas.,  N.  S.,  414. 

Street  Rail-way  Transfers,  for  Authorities  in  This  Series  on  Sub- 
jects of. — See  first  foot-note  of  People  v.  Detroit  United  Ry.  Co. 
I  Mich.),  32  R.  R.  R.  158,  55  Am.  &  Eng.  R.  Cas.,  N.  S.,  158;  ex- 
tensive note,  37   R.  R.  R.  500,  60  Am.  &  Eng.  R.  Cas.,  N.  S.,  500. 

A.    NO  OPPORTUNITY  TO  PROCURE  TICKET. 

It  is  generally  held  that  where,  through  the  fault  of  the  canier 
or  its  agent,  a  passenger  has  been  unable  to  procure  a  ticket,  he 
cannot  be  required  to  pay  extra  fare  on  a  train  for  having  no 
ticket,  and  if  ejected  for  refusal  to  pay  the  extra  fare,  he  may  re- 
cover  therefor. 

United  States. — Pennsylvania  Co.  v.  Lenhart  (C.  C.  A.),  120  Fed. 
Rep.  61. 

Georgia. — Coyle  v.  Southern  R.  Co.,  112  Ga.  121,  37  S.  E.  163; 
Georgia  Southern,  etc.,  R.  Co.  v.  Asmore,  88  Ga.  529,  15  S.  E.  13; 
Phillips  r.   Southern  R.  Co.,  114  Ga.  284,  40   S.   E.  268. 

Illinois. — Chicago,  etc.,  R.  Co.  v.  Flagg,  43  111.  364;  Chicago,  etc., 
R.  Co.  V.  Parks,  18  III.  460;  Illinois  Cent.  R.  Co.  v.  Cunningham, 
ST  III.  316;  Illinois  Cent.  R.  Co.  v.  Johnson,  67  111.  312;  Illinois 
Cent.  R.  Co.  v.  Sutton,  42  111.  438;  St.  Louis,  etc.,  R.  Co.  v.  Dalby, 
19  III.   353,   364;    St.  Louis,   etc.,   R.   Co.   v.   South,   43   111.   176. 
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Indiana.— Chicago,  etc.,  R.  Co.  v.  Graham,  3  Ind.  App.  28,  29  X. 
E.  170;  Cleveland,  etc.,  R.  Co.  v.  Beckett.  11  Ind.  App.  547,  39  N.  E. 
429;  Indianapolis,  etc.,  R.  Co.  v.  Rinard,  40  Ind.  293;  Jeffersonville 
R.  Co.  V.  Rogers,  38  Ind.  116,  28  Ind.  1;  Lake  Erie,  etc.,  R.  Co.  r. 
Mays,  4  Ind.  App.  413,  30  X.  E.  1106;  Pittsburgh,  etc.,  R.  Co.  v. 
Street,  26  Ind.  App.  224,  59  N.  E.  404;  Sage  v.  Evansville,  etc.,  R- 
Co.,  134  Ind.   100,  33  N.   E.  771. 

Kansas. — Atchison,  etc.,  R.  Co.  v,  Dickerson,  4  Kan.  App.  345. 
45  Pac.  975;  Atchison,  etc.,  R.  Co.  v.  Dwelle,  44  Kan.  394,  24  Pac 
600;  Atchison,  etc.,  R.  Co.  v.  Hogue,  50  Kan.  40,  31  Pac.  698. 

Kentucky. — Wilsey  v.  Louisville,  etc.,  R.  Co.,  83   Ky.  511. 

Massachusetts. — Swan  v.  Manchester,  etc.,  R.  Co.,  132  Mass.  116. 

Minnesota. — DuLaurans  v.  St.  Paul,  etc.,  R.  Co.,  15  Minn.  49. 

Mississippi. — Forsee  v.   Alabama,  etc.,   R.  Co.,  63   Miss.   66. 

New  York.— Chase  v.  New  York  Cent.  R.  Co.,  26  N.  Y.  523; 
Nellis  v.  New  Yoik  Cent.  R.  Co.,  30  N.  Y.  505;  Porter  v.  New 
York  Cent.  R.  Co.,  34  Barb.  (N.  Y.),  353. 

Oregon.— Poole  v.  Northern  Pac.  R.  Co.,  16  Ore.  261,  19  Pac.  107. 

Tennessee. — Lane  v.  East  Tennessee,  etc.,  R.  Co.,  5  Lea  (Tenn.), 
124. 

Texas.— Gulf,  etc.,  Ry.  Co.  v.  Sparger  (Tex.  Civ.  App.),  39  S. 
W.  1001. 

Willfulness,  Mistake  or  Inadvertence  of  Ticket  Agent—Right  to 
Refuse  to  Pay  Extra  Fare  and  Recover  for  Ejection. — In  Jefferson- 
ville R.  Co.  V.  Rogers,  38  Ind.  116,  it  is  held  that  if  passenger,  before 
boarding  the  train,  applies  at  the  carrier's  ticket  office  for  a  ticket, 
and,  without  fault  on  his  part,  but  from  either  the  willfulness  or 
the  mistake  or  inadvertence  of  the  ticket  agent,  is  unable  to  procure 
one,  he,  when,  according  to  the  rules  of  the  company,  fare  in  addi- 
tion to  the  price  of  a  ticket  is  demanded  of  him  by  the  conductor 
on  the  train,  may  pay,  under  protest,  the  excess  demanded  and  re- 
cover it  by  suit,  but  is  under  no  legal  obligation  to  do  so,  and 
is  entitled  to  passage  at  the  ticket  rate  without  paying  the  excess 
demanded,  and  has  the  choice  of  paying  the  excess,  or  of  insisting 
upon  his  right  to  be  carried  at  the  ticket  rate  and  recovering 
damages  against  the  carrier  for  refusal  to  carry  him  at  such  rate. 

Ticket  Agent  Asleep. — In  Forsee  v.  Alabama,  etc.,  R.  Co.,  63 
Miss.  66,  it  is  held  that  a  passenger  who  has  been  unable  to  pi^' 
xure  a  ticket  because  the  ticket  agent  was  asleep,  may  either  pay 
the  excess  fare  demanded  on  the  train,  under  protest,  and  after- 
wards recover  it  by  suit,  or  refuse  to  pay  it  and  hold  the  corporation 
liable  in  damages  if  he   be  ejected  from  the  train. 

Absence  of  Ticket  Agent — Extra  Fare. — A  passenger  who  was 
unable  to  procure  a  ticket  because  of  the  absence  of  the  ticket 
agent,  is  not  bound  to  pay  the  extra  fare  charged  for  failure  to 
buy  a  ticket,  to  avoid  ejection  from  the  train.  So  held  in  Gulf,  etc, 
Ry.  Co.  V,  Sparger  (Tex.  Civ.  App.).  39  S.  W.  1001. 
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Si4>ply  of  Exchange  Tickets  Exhausted — Right  to  Ride  on  Mileage 
Boot— In  Pittsburgh,  etc.,  R.  Co.  v.  Street,  26  Ind.  App.  224,  59 
X.  E.  404,  it  appeared  that  plaintiff  presented  an  interchangeable 
mileage  ticket  to  defendant's  ticket  agent,  purchased  of  a  passenger 
association  of  which  defendant  was  a  member,  and  demanded  an 
exchange  ticket,  but  was  informed  by  the  agent  that  the  supply  of 
5iich  tickets  was  exhausted.  It  was  held  that  he  was  not  obliged 
to  pay  the  regular  fare  and  sue  the  company  for  failure  to  cairy 
him  on  his  mileage  book,  but  had  the  right  to  be  carried  on  his 
mileage,  and,   if  ejected,  bring  suit  for  damages. 

Supply  of  Exchange  Tickets  Exhausted— Promise  of  Ticket  Agent 
to  Explain   to    Conductor — Right   to    Ride    on    Mileage    Book. — In 

Pennsylvania  Co.  v.  Lcnhart  (C.  C.  A.),  120  Fed.  Rep.  61,  it  ap- 
peared that  plaintiff  held  a  mileage  book,  which  provided  that  it 
must  be  presented  at  the  ticket  office  at  thie  starting  point,  where 
the  agent  would  issue  a  mileage  exchange  ticket  for  the  desired 
trip  in  exchange  for  coupons  from  his  mileage  book.  It  also. pro- 
vided that  conductors  might  issue  such  exchange  tickets  where  the 
holder  of  the  book  took  a  train  at  a  station  where  there  was  no 
ticket  office,  or  where  such  office  was  closed.  Plaintiff  presented 
his  mileage  book  to  the  agent  at  a  station  and  asked  for  an  ex- 
change ticket,  but  the  agent  was  not  supplied  with  such  tickets,  and 
promised  to  explain  such  fact  to  the  conductor.  Plaintiff  got  on 
board,  and  presented  his  mileage  book  to  the  conductor,  who  re- 
fused to  give  him  an  exchange  ticket,  and  ejected  him  at  the  next 
station  upon  his  refusal  to  pay  fare.  The  ticket  office  there  was 
closed,  and  plaintiff  called  the  conductor's  attention  to  such  fact, 
and  asked  to  be  allowed  to  re-enter  the  train  but  was  refused.  It 
was  held  that  the  railroad  was  liable  for  such  ejection. 

Pasienger  Not  Required  to  Purchase  Ticket  at  Intermediate 
Sution.— In  Central  R.,  etc.,  Co.  v.  Strickland,  90  Ga.  562,  16  S.  E. 
^>2,  it  is  held  that  if  a  passenger  has  not  been  afforded  a  reasonable 
opportunity  to  purchase  a  ticket  at  the  station  where  his  journey 
began,  he  is  not  bound  to  leave  the  tr-iin  at  a  station  en  route,  and 
purchase  a  ticket  back  to  the  station  whence  he  started,  and  an- 
other to  his  destination,  and  that  if  he  is  rightfully  on  the  train  without 
a  ticket,  it  is  his  right  to  complete  his  journey  by  paying  the 
ticket  for  his  fare. 

Negligent  Attendance  of  Ticket  Agent — Failure  to  Procure  Ex- 
change Ticket-— Right  to  Ride  on  Mileage  Ticket.— But  in  Robb  v. 
Pittsburg,  etc.,  Ry.  Co.,  14  Pa.  Sup.  Ct.  Rep.  282,  it  is  held  that  a 
passenger,  owner  of  an  exchange  mileage  ticket  cannot  recover 
4^gainst  the  carrier  in  trespass  for  an  ejection  from  the  train  where 
he  presented  the  mileage  ticket  alone  without  the  necessary  ex- 
change ticket  called  for  by  the  contract  of  carriage;  and  the  fact 
that  he  could  not  procure  the  exchange  ticket  because  of  the 
negligent  attendance    of  the    ticket   agent    did   not   entitle   the   pas- 
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senger  to  transportation  without  such  exchange  ticket  contrao'  to 
such  contract;  and  could  not  assign  his  ejection  from  the  car  as  a 
cause  of  action,  of  which  ejection  the  failure  to  furnish  the  ticket, 
under   such   circumstances,   was   not  the   proximate    cause. 

Regulation  Discriminating  in  Favor  of  Purchasers  of  Tickets  as 
Mere  Proposal — Right  to  Withdraw. — And  in  Crooker  v.  New 
London,  etc.,  R.  Co.,  24  Conn.  249,  it  is  held  that  a  regulation 
making  a  discrimination  in  fares  in  favor  of  purchasers  of  tickets 
was  a  mere  proposal,  and  could  be  withdrawn  by  the  railroad  corn- 
pany  at  any  time  before  being  actually  accepted  by  a  passenger, 
and  that  the  closing  of  the  ticket  office  for  the  night  before  the 
plaintiff  applied  for  a  ticket  was  a  withdrawal  of  the  offer  to  so 
discriminate.  The  report  of  the  case  shows  that  upon  this  point 
the  members  of  the  court  taking  part  in  the  decision  were  equally 
divided  in  opinion,  two  judges  dissenting.  This  case  has  been  con- 
sidered in  several  instances  by  other  tribunals,  and  has  failed  to 
command  approval.  19  111.  364;  28  Ind.  5.  See,  also.  State  v.  Chein, 
7   Iowa  204,   1    Redfield,   Railw.   105. 

B.    TICKET  OR  CHECK  DEFECTIVE  THROUGH  FAULT  OF 
TICKET  AGENT  OR  FIRST  CONDUCTOR—  , 

WHETHER  CARRIER  IS  LIABLE 
FOR  EJECTION. 

There  is  a  conflict  of  authority  as  to  whether  a  carrier  is  liable 
for  the  ejection  of  a  passenger  who  tenders  a  ticket  or  check  which, 
through  the  fault  of  the  ticket  agent  or  a  conductor,  did  not  en- 
title him  to  ride  on  the  train  from  which  he  was  ejected,  and  he 
refused  or  failed  to  pay  fare,  but  according  to  the  weight  of  au- 
thority, there  may  be  recovery  against  the  carrier  for  such  an 
expulsion,  if  the  passenger  was  not  guilty  of  contributory  negligence 
in  obtaining  his  ticket,  or  in  accepting  a  check  for  the  purpose  of 
being  able  to  show  that  he  had  paid  his  fare  to  another  conductor, 
and  explained,  or  offered  to  explain,  how  he  obtained  the  ticket  or 
check. 

United  States.— New  York,  etc.,  R.  Co.  v.  Winter,  143  U.  S.  60- 
36  L.  Ed.  71;  Northern  Pac.  R.  Co.  v.  Parson,  17  C.  C.  A.  287,  70 
Fed.  585;  Pennsylvania  Co.  v.  Lenhart  (C.  C.  A.),  120  Fed.  Rep.  ^^ 

Alabama. — Kansas  City,  etc.,  R.  Co.  v.  Foster,  134  Ala.  244,  32 
So.   773. 

Arkansas.— Hot  Springs  R.  Co.  v.  Deloney,  64  Ark.  177,  45  S 
W.    351. 

California.— Sloane  v.  Southern  California  R.  Co.,  Ill  Cal.  6^8. 
44  Pac.  320. 

Georgia.— Central  R.,  etc.,  Co.  v.  Roberts,  91  Ga.  513,  18  S.  E.  315; 
Georgia  R.,  etc.,  Co.  v.  Dougherty,  86  Ga.  744,  12  S.   E.  747. 

Indiana. — Evansville,  etc.,  R.  Co.  v.  Gates,  14  Ind.  App.  172,  41 
N.  E.  712;  Lake  Erie,  etc.,  R.  Co.  v.  Fix,  11  Am.  &  Eng.  R.  Cas. 
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109.  88  Ind.  381,  45  x\m.  Rep.  464;  Lake  Erie,  etc.,  R.  Co.  v.  Arnold, 
8  Ind.  App.  297,  34  N.   E.  742. 

Iowa.— Ellsworth  v.  Chicago,  etc.,  R.  Co.  (Iowa),  63  N.  W.  584. 

ynfifuft — Arnold  v.  Atchison,  etc.,  Ry.  Co.  (Kan.),  34  R.  R..  R. 
217,  57  Am.  &  Eng.  R.  Cas.,  N.  S.,  217,  105  Pac.  541. 

Kentucky.— Louisville,  etc.,  R  Co.  v.  Gaines,  99  Ky.  411,  36  S. 
W.  174. 

Maryland.— Philadelphia,  etc.,  R  Co.  v.  Rice,  64  Md.  63,  21  Atl.  97. 

Massachusetts. — Murdock  v.  Boston,  etc.,  R  Co.,  137  Mass.  293. 

Michigan.— Hufford  v.  Grand  Rapids,  etc.,  R  Co.,  64  Mich.  631, 
31  X.  W.  544;  Rouser  v.  North  Park  St.  R  Co.,  97  Mich.  565,  56 
X    \V.  937. 

Minnesota. — Krueger  v.  Chicago,  etc.,  R.  Co.,  68  Minn.  445,  71 
X.  W.  683. 

New  York.— Muckle  v.  Rochester  R  Co.,  79  Hun  (N.  Y.),  33, 
Parish  V.  Ulster,  etc.,  R.  Co.  (N.  Y.),  30  R.  R.  R  349,  53  Am.  & 
Eng.  R  Cas.,  N.  S.,  349,  85  N.  E.  153;  Tarbell  v.  Northern  Cent. 
R.  Co.,  24  Hun    (N.  Y.),  51. 

Pennsylvania. — Baltimore,  etc.,  R.  Co.  v.  Bambrey  (Pa.),  16  Atl. 
6T;  Laird  v,  Pittsburgh  Traction  Co.,  166  Pa.  St.  4,  31  Atl.  51. 

Tennessee. — ^O'Rourke  v.  Street  Ry.  Co.,  103  Tenn.  124,  52  S. 
W.  872. 

Texas.— Gulf,  etc.,  R.  Co.  v.  Halbrook,  12  Tex.  Civ.  App.  475,  33. 
S.  \V.  1028;   Gulf,  etc.,  Ry.  Co.  v.  Rather,  3  Tex.  Civ.  App.  72,  21 
S.  VV.  951;    St.    Louis,   etc.,    Ry.   Co.   r.    Mackie,   71   Tex.   491,   9   S. 
W.  451. 

Washington. — Olson  v.  Northern  Pac.  Ry.  (Wash.),  29  R.  R.  R 
T05.  52  Am.    &  Eng.   R  Cas,,  N.  S.,  705,  96   Pac.  150. 

W»t  Virginia.— Trice  v,  Chesapeake,  etc.,  Ry.  Co.,  40  W.  Va.  271, 
21  S.  E.   1022. 

Railroad  Cannot  Refuse  to  Accept  Defective  Ticket. — A  railroad 
cannot  refuse  to  accept  a  defective  ticket,  where  the  defect  is  the  result 
of  carelessness. on  the  part  of  its  agent.  So  held  in  Ohio,  etc.,  Ry.  Co. 
V.  Cope,  36  111.  App.  97.  In  this  case  it  is  said  in  the  opinion:  "This 
is  not  the  case  of  the  sale  of  an  incorrect  ticket  over  one  road 
where  the  purchaser  supposed  he  was  getting  a  ticket  over  another, 
for  this  ticket  was  a  correct  ticket,  it  contained  all  that  was  nec- 
essary to  entitle  appellee  to  ride  on  appellant's  train  from  St.  Louis 
to  Flora^  and  if  in  making  up  the  ticket  the  General  Passenger 
Agent's  Association  chose  to  place  this  check  number  upon  a  part 
of  the  ticket  where  it  was  liable  to  be  torn  off  by  conductors  in 
detaching  the  coupons,  instead  of  placing  such  check  number  upon 
a  part  of  the  ticket  where  it  could  not  be  removed  without  destroy- 
ing the    contract    expressed    in    the    ticket,    the    railway    company 

should  not  be  heard  to  say  that  the  removal  of  the  check  number 

destroyed  the   validity  of  the   ticket." 
Rights    of    Passenger    Not    Furnished    with    Proper    Ticket.— In 

Kansas  City,  etc.,  R.  Co.  v,  Foster,  134  Ala.  244,  32  So.  773,  it  is 
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held  that  if  by  mistake  of  an  agent  of  a  railroad  company  a  passenger 
is  not  furnished  with  the  proper  ticket,  his  right  to  be  carried  to 
his  destination  still  remains;  and  if  for  want  of  the  requisite  evi- 
dence of  such  right  another  employee  of  a  railroad  company  re- 
fuses the  passenger  transportation  without  the  payment  of  another 
fare,  there  is  a  breach  in  the  contract  of  carriage,  and  the  pas- 
senger has  a  right  of  action  against  the  carrier  to  recover  all  re- 
sulting damages. 

Passenger  Must  Be  Granted  Rights  Actually  Purchased. — In  Gulf, 
etc.,  Ry.  Co.  v.  Rather,  3  Tex.  Civ.  App.  72,  21  S.  W.  951,  it  is 
held  that  if  a  carrier,  through  the  mistake  of  its  ticket  agent  fails  to 
deliver  the  kind  of  ticket  which  the  passenger  purchased,  or  fails  to 
furnish  him  with  a  ticket  evidencing  his  right  secured  by  the  con- 
tract really  entered  into,  it  must  correct  such  mistake  and  grant  the 
passenger  the  privileges  and  rights  actually  purchased. 

Ticket  Improperly  Made  Out — Ejection. — In  Hot  Springs  R.  Co. 
V.  Deloney,  64  Ark.  177,  45  S.  W.  351,  it  appeared  that  a  passenger 
presented  to  the  defendant's  conductor  a  ticket,  which,  by  the  mis- 
take of  defendant's  ticket  agent,  was  improperly  made  out,  and  the 
conductor,  acting  under  general  orders,  refused  to  accept  it.  and. 
upon  the  passenger's  refusal  to  pay  fare,  ejected  him.  It  was 
held  that  defendant  was  liable  on  account  of  such   ejection. 

Clerical  Error  in  Mileage  Book — Conductor's  Knowledge  That 
Owner  Was  a  Woman. — Conductor  was  not  justified  in  ejecting  pas- 
senger because  of  clerical  error  in  mileage  book  which  caused 
it  to  appear  that  the  book  had  been  issued  to  a  man,  where  the 
conductor  knew  that  the  passenger,  a  woman,  was  its  real  owner. 
So  held  in  Parish  v.  Ulster,  etc.,  R.  Co.  (N.  Y.),  30  R.  R.  R.  349, 
53  Am.  &  Eng.  R.  Cas.,  N.  S.,  349,  85  N.  E.  153. 

Second  Class  Ticket  Delivered  by  Mistake — ^Obliged  to  Ride  in 
Second  Class  Cars. — In  St.  Louis,  etc.,  Ry.  Co.  v.  Mackie,  71  Tex. 
491,  9  S.  W.  451,  it  appeared  that  appellee  bought  and  paid  for  a 
first  class  ticket  for  himself  and  family,  but  the  agent  delivered 
a  second  class  ticket,  appellee,  not  noticing  the  mistake,  and  the  conductors 
refused  them  admission  to  first  class  cars  except  upon  payment  of 
the  additional  price.  This  was  not  paid  and  appellee  and  his  family 
were  carried  in  second  class  cars.  It  was  held  that  the  carrier  was 
liable  for  the  damages  sustained  by  reason  of  such  mistake. 

Complicated  Ticket  for  Opposite  Direction. — Where  a  person 
called  for  a  ticket  between  two  named  points  on  a  railroad,  paid 
therefor,  and  received  from  the  agent  a  ticket  which  was  of  a 
complicated  character  and  not  readily  understood  by  persons  un- 
familiar with  its  use;  and  having  started  on  his  journey  on  board 
a  passenger  train  of  the  railroad,  was  ejected  by  its  conductor 
before  reaching  his  destination,  on  the  ground  that  the  ticket  did 
not  entitle  him  to  ride  between  those  points,  but  in  the  opposite 
direction  from  his  starting  point,  he  was  entitled  to  recover  there- 
for.    So  held  in  Georgia  Railroad  v.  Olds,  77  Ga.  673. 
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FaUarc  to   Give  Ticket  in  Addition  to   Freight  Train  Permit.— 

If  a  passenger  paid  his  fare  to  the  ticket  agent  and  secured  a 
pcrinit  for  transportation  by  a  freight  train,  and  believed  that  it 
entitled  him  to  transportation,  and  he  was  ejected  from  the  train 
because  of  such  agent's  mistake  in  failing  to  give  him  a  ticket  in 
addition  to  the  permit,  he  may  recover  for  his  ejection.  So  held 
in  Olson  V.  Northern  Pac.  Ry.  Co.  (Wash.),  29  R.  R.  R.  705,  52 
.\m.  &  Eng.  R.  Cas.,  N.  S.,  705,  96  Pac.  150. 

Ticket  for  Wrong  Route — Cannot  Be  Treated  as  Trespasser. — A 
passenger  upon  a  railway  train  cannot  be  treated  as  a  trespasser 
because  there  is  a  mistake  in  the  ticket  given  him,  and  it  calls  for  a 
route  different  from  that  contracted  for  with  the  ticket  agent,  al« 
though  he  fails  or  refuses  to  pay  an  additional  fare.  So  held  in 
Gulf,  etc.,  R.  Co.  V,  Rather,  3  Tex.  Civ.  App.  72,  21  S.  W.  951. 

Ticket  for  Intermediate  Station — Demand  of  Cash  Fare  as  Breach 
of  Contract. — If  passenger  pays  his  fare  to  a  certain  station,  and 
the  ticket  agent  inadvertently  gives  him  a  ticket  to  an  intermediatt: 
station,  the  demand  of  fare  a  second  time  by  the  conductor  will 
be  a  breach  of  the  implied  contract  on  the  part  of  the  carrier  to 
carry  him  to  the  proper  station.  So  held  in  Chicago,  etc.,  R.  Co. 
7.  Griffin,  68  111.  499. 

Ticket  for  Intermediate  Station. — A  railroad  is  liable  for  the 
ejection  of  a  passenger  who  presents  to  the  conductor  a  ticket 
calling  for  an  intermediate  station  othtr  than  his  destination,  where 
the  mistake  as  to  the  ticket  was  due  entirely  to  the  fault  of  de- 
fendant's agent,  and  the  passenger  explained  the  circumstances  to 
the  conductor.  So  held  in  Evansville,  etc.,  R.  Co.  v.  Cates,  14  Ind. 
App.  172,  41  N.  E.  712. 

Ticket  for  Wrong  Station  and  Sute  Handed,  at  Night,  to  Old  Col- 
ored  Woman — No  Money  for  Cash  Fare — Ejection — Excessive  Ver- 
<fict— In  Georgia  R.,  etc.,  Co.  v.  Dougherty,  86  Ga.  744,  12  S.  E.  747, 
it  appeared  that  plaintiff  purchased  at  night  from  the  agent  of  the 
railroad  company  a  ticket  for  passage  over  its  road  to  Atlanta, 
paying  for  the  same.  When  called  upon,  she  presented  this  ticket 
to  the  conductor,  but  it  appearing  to  be  for  passage  to  Ashv'lle, 
N'.*  C.  he  declined  to  allow  her  to  proceed.  She  stated  to  him  the 
circumstances  under  which  she  bought  the  ticket  and  the  fact  that 
her  trunk  had  been  checked  to  Atlanta  on  it  (which  he  subsequently 
ascertained  for  himself);  and  that  she  had  no  money  with  which 
to  pay  fare,  but  he  ejected  her  from  the  train  at  a  station  where 
there  were  no  accommodations,  and  from  which  she  had  to  walk 
about  two  and  half  miles  to  secure  a  place  to  lodge.  She  was  an 
old  infirm  colored  woman,  in  bad  health,  and  going  to  Atlanta  on 
account  of  her  husband's  death.  It  was  held  that  verdict  against 
the  company  for  $100.00  damages  was  neither  contrary  to  law  nor 
tbt  evidence,   nor  excessive. 

Ticket  Apparently  Dated  Prior  to  Purchase— May  Refuse  to  Pay 
Cash  Pare.— In    Ellsworth  v.  Chicago,  etc.,   Ry.  Co.    (Iowa),  63    X. 
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W.  584,  it  is  held  that  where  a  railroad  ticket  is  presented  on  the 
day  of  its  purchase,  but  the  conductor  refuses  to  honor  it  becau>fc 
it  bears  a  prior  date,  which,  if  the  date  of  its  sale,  would  not 
entitle  him  to  passage,  he  may  refuse  to  pay  a  cash  fare  or  get  ott 
the  train,  and,  being  forcibly  ejected,  may  recover  therefor  against 
the   railroad. 

Mileage  Book  Punched  to  Expire  on  Day  of  Issue — Ejection.— In 
Kiueger  v.  Chicago,  etc.,  Ry.  Co.,  68  Minn.  445,  71  N.  W.  683,  it 
appeared  that  plaintiff  purchased  from  defendant's  agent  a  mileage 
ticket  or  book  containing  2,000  miles  of  transportation,  for  which 
he  paid  $50.  The  date  of  issue  was  stamped  on  the  ticket,  and  it 
was  by  the  mistake  of  the  agent,  punched  on  the  margin  to  expire 
on  the  day  it  was  issued,  instead  of  a  year  later.  Plaintiff  signed 
a  contract  printed  on  the  cover,  which  stated  that  the  ticket  was 
"void  for  passage  after  date  punched  in  margin."  He  offered  this 
ticket  and  the  mileage  thereon  for  his  fare,  but  it  was  refused,  and 
he  was  ejected  by  the  conductor  for  refusing  to  pay  other  fare. 
It  was  held  that  these  facts  were  sufficient  to  sustain  a  verdict  for 
plaintiff. 

Limited  Ticket  Sold  by  Mistake — Expiration — Ejection. — In  Louis- 
ville, etc.,  R.  Co.  r.  Gaines,  99  Ky.  411,  36  S.  W.  174,  it  is  held 
that  when,  through  the  mistake  of  a  ticket  agent,  a  person  is  sold 
a  limited  ticket  for  which  he  had  not  applied,  and,  after  missing 
the  train  on  the  day  of  purchase,  took  the  next  train,  which  was 
on  the  following  day,  and  was  forcibly  ejected  therefrom  by  the 
conductor  because  the  ticket  was  out  of  date  the  previous  day,  the 
passenger  may  maintain  an  action  in  tort  against  the  company  for 
damages. 

Ticket  Punched  for  Prior  Date,  but  Date  of  Issue  Correctly 
Recited.— In  Jevons  v.  Union  Pac.  R.  Co.  (Kan.),  15  R.  R.  R.  679, 
38  Am*.  &  Eng.  R.  Cas.,  N.  S.,  679,  78  Pac,  817,  it  is  held  that 
where  a  railroad  ticket  correctly  recites  the  date  of  its  issue,  but 
is  marked  with  a  punch  in  a  manner  that,  according  to  its  printed 
statements,  indicates  that  it  had  expired  prior  to  that  date,  it  can- 
not be  said  as  a  matter  of  law  that  it  is  for  this  reason  void,  and 
that  its  holder  may  not  recover  damages  for  being  expelled  from 
a  train  when  he  presented  it  for  passage. 

Expiration  of  Return  Ticket — Punched  for  Wrong  Date.— Where 
a  return  ticket,  bought  Oct.  27th,  provided  that  it  was  good  for  90 
days  from  its  date,  to  be  used  not  later  than  Dec.  31st,  1904,  it  did 
not  expire  until  such  date,  though  the  return  limit  was  punched  for 
Dec.  14th.  So  held  in  Illinois  Cent.  R.  Co.  v.  Gortikov  (Miss.).  29 
R.  R.  R.  650,  51  Am.  &  Eng.  R.  Cas.,  N.  S.,  650,  45  So.  363. 

Mileage  Book  Dated  Wrong— Failure  of  Conductor  to  Make  In- 
quiry by  Telegram.--In  Tiice  v,  Chesapeake,  etc.,  Ry.  Co.,  40  W.  Va. 
271,  21  S.  E.  1022,  it  appeared  that  defendant's  ticket  agent  sold 
a  mileage  ticket  good  for  one  year  from  issue,  but,  by  mistake, 
stamped  upon  it  as  the  date  of  issue,  4th   March,   1892,  instead  of 
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IS93,  and  after  the  figures  189-  wrote  the  figure  3,  making  the  date 
of  the  expiration  of  the  book  4th  March,  1893,  and  then  corrected 
the  latter  mistake  by  writing  over  the  three  the  figure  4,  making 
it  read  1894,  not  correcting  the  1892.  On  24th  April  1893,  the 
holder  tendered  such  book  in  payment  of  fare,  but  it  was  rejected 
as  out  of  date,  and  he  was  ejected  from  the  train  for  nonpayment 
of  fare,  after  explaining  to  the  conductor  that  the  ticket  agent  had 
made  the  mistake,  and  he  had  himself  not  altered  the  ticket,  and 
asked   the    conductor    to   wait   until    the    train    reached    the    station 

■ 

where  the  mileage  book  was  sold,  so  that  the  conductor  would  be 
satisfied  that  the  book  had  not  been  fraudulently  altered,  and  the 
conductor  made  no  inquiry  at  any  of  the  several  telegraph  stations 
of  the  railroad  company  as  to  it.  It  was  held  that  the  passenger 
could  recover  for  his  ejection. 

Ticket  Perforated  with  Date  Prior  to  Purchase— Error  Was  That 
of  Railroad. — In  Arnold  v.  Atchison,  eta,  Ry.  Co.  (Kan.),  34  k. 
R  R.  217,  57  Am.  &  Eng.  R.  Cas.,  N.  S.,  217,  105  Pac.  641,  it  ap- 
peared that  plaintiff  was  sold  a  ticket  on  which  was  printed,  "one 
continuous  passage  commencing  one  day  from  date  on  back  hereof. 
Madison  to  Kansas  City.  Void  unless  officially  dated."  But  the 
agent  of  the  carrier  by  mistake  perforated  the  ticket  with  a  date 
prior  to  the  purchase.  The  ticket  was  accepted  by  the  first  con- 
ductor to  whom  it  was  presented,  but  the  second  conductor,  ob- 
serving the  expired  date,  rejected  the  ticket,  and  the  passenger, 
declining  to  pay  another  fare,  was  compelled  to  leave  the  train. 
It  was  held  that  the  error  in  perforating  the  ticket  wtis  the  fault 
of  the  railroad  company;  and  that  it  was  responsible  for  the  dam- 
ages sustained  by  the  passenger  by  reason  of  his  ejection. 

Eiplanations  Substantiated  by  Baggage  Check  and  Way-Bill. — In 
Alabama,  etc.,  Ry.  Co.  v.  Holmes,  75  Miss.  371,  23  So.  187,  it  is 
held  that  the  conductor  of  a  passenger  train  is  not  justified  in 
ejecting  a  passenger  between  stations  because  of  an  error  in  her 
ticket,  if  the  passenger's  explanation  of  the  error  is  reasonable  and 
is  substantiated  by  her  baggage  check  and  the  way-bill  for  its 
transportation,  it  being  a  rule  of  the  carrier  to  check  baggage  only 
upon  a  proper  ticket. 

Ticket  Sold  to  Runaway  Slave  after  Notice— Escape  Facilitated— 
Liability  of  Carrier.— In  Northern  Cent.  Ry.  Co.  v,  Scholl,  16  Md. 
331,  it  appeared  that  a  ticket  agent  of  defendant  railway  company, 
a  Maryland  corporation,  sold  a  ticket,  in  Pennsylvania,  to  a  negro, 
after  notice  that  he  was  a  runaway  slave  entitling  him  to  pass  over 
a  portion  of  its  road  in  that  state,  whereby  his  escape  from  service 
was  facilitated.  It  was  held  that  this  was  a  tort  for  which  the 
owner  of  the  slave,  a  citizen  of  Maryland,  could  recover  the  value 
of  the  slave,  in  a  Maryland  court,  against  the  railroad  company. 

Ticket  Apparently  Not  Good. — But,  as  a  general  rule,  a  conductor 
has  the   right    to    eject    from    a    train    a    passenger    vbo    does    not 
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present  a  ticket  apparently  good  on  its  face,  or  pay  his  fare.    So 
held  in  Brown  v.  Rapid  Ry,  Co.,  134  Mich.  691,  96  N.  W.  925 

Ticket  for  Opposite  Direction— Entering  Train  with  Knowledge.— 
And  in  Godfrey  v.  Ohio,  etc.,  Ry.  Co.,  116  Ind.  30,  18  N.  E  6L  it 
is  held  that  where  a  passenger  enters  a  train  with  knowledge  that 
his  ticket  only  entitles  him  to  be  carried  in  the  reverse  direction 
from  that  in  which  he  proposes  to  go,  and  he  has  had  ample 
opportunity  to  procure  the  proper  one,  the  conductor  may  refuse 
to  honor  such  ticket. 

Both  Parts  of  Round-Trip  Ticket  Stamped  for  Going  Trip— Per- 
son in  Temporary  Charge  of  Station  Consulted — Passenger  Guilty 
of  Negligence. — So  in  Pouilin  v.  Canadian  Pac.  Ry.  Co.,  3  C.  C.  A. 
23.  52  Fed.  Rep.  197,  it  appeared  that  plaintiff  paid  the  price  of  a 
ticket  from  D.  to  Q.  and  return,  but,  by  mistake  of  the  ticket 
agent,  was  given  a  ticket  both  parts  of  which  were  stamped  for 
passage  from  D.  to  Q.  He  discovered  the  mistake  wh^n  about  to 
take  the  train,  and  consulted  a  person  temporarily  in  charge  of  the 
station  office  during  the  absence  of  the  agent.  This  person  said  he 
had  no  authority  to  correct  the  mistake,  but  thought  the  matter 
would  be  all  right.  The  passenger  went  to  Q.,  and  spent  several 
weeks,  but  on  his  return  trip  was  ejected  from  the  train.  It  was 
held  that  he  was  bound  to  know  that  the  conductor  had  a  right 
to  refuse  the  ticket,  and,  therefore,  in  boarding  the  train  was  guilty 
of  negligence  barring  a  recovery  in  tort,  and  rendering  his  damages 
merely  nominal  if  his   action  was  on   contract. 

Non-Transferable  Ticket— Mistake  of  Ticket  Agent  in  Inserting 
"Mr."  before  Name  of  Owner. — And  in  Chicago,  etc.,  Ry.  Co.  r. 
Bannerman,  15  111.  App.  100,  it  appeared  that  appellee's  husband 
bought  a  non-transferable  1,000  mile  ticket  and  told  the  agent  to 
issue  it  to  "E.  Bannerman,"  and  the  agent  thinking  it  was  intended 
for  a  man,  inserted  "Mr."  before  the  name,  and  it  was  presented 
by  the  husband  to  a  conductor  to  pay  his  wife's  fare,  he  stating 
at  the  time  to  the  conductor  that  it  was  bought  for  his  wife. 
Elsa  Bannerman,  but  the  conductor  refused  to  accept  the  ticket  in 
payment  of  the  wife's  fare,  and  ejected  her  at  the  next  station  for 
refusal  to  pay  a  cash  fare.  It  was  held  that  there  could  be  no 
recovery    against    the    carrier    for    such    ejection. 

Non-Transferable  Mileage  Book  Made  out  to  "Mr."  Instead  of 
"Mrs."— So  in  Parish  v.  Ulster  &  Del.  R.  Co.,  99  N.  Y.  App.  Div.  30,  it 
appeared  that  through  the  error  of  defendant's  agent  a  mileag<? 
book,  containing  a  provision  that  during  certain  months  of  the 
year  it  should  be  used  by  its  owner  only,  was  made  out  to  "Mr. 
H.  M.  Parish"  instead  of  "Mrs.  H.  M.  Parish,"  as  it  should  have 
been  made  out.  During  one  of  such  specified  months  a  conductor 
on  one  of  defendant's  trains  declined  to  accept  the  explanation  of 
Mrs.  H.  M.  Parish,  that  the  mileage  book  was  intended  to  be  tnidc 
out  to  her,  and  refused  to  honor  the  mileage  book  as  good  for  her 


Vol  38  R  R  R— Vol  61  Am  &  Eng  R  Cas  N  S        333 

Note 

fare.  The  next  day  she  wrote  to  the  railroad  company  explaining 
the  situation,  and  received  a  reply  asking  her  to  forward  the  book 
for  correction.  She  neglected  to  do  this,  but  again  took  a  train 
on  the  railroad,  presented  the  mileage  book  to  the  conductor,  who 
rpon  her  refusal  to  pay  her  fare  in  cash,  ejected  her  from  the  train. 
It  was  held  that  such  expulsion  did  not  render  the  railroad  liable, 
for  the  reason  that,  as  the  mileage  book  was  not  one  which,  upon 
it>  face,  authorized  her  to  be  carried  upon  the  train,  the  conductor 
was  justified  in   ejecting  her. 

Short  Ticket  Given  by  Mistake. — And  although  a  ticket  agent 
may  give  a  passenger  a  ^hort  ticket,  the  passenger  must  pay  the 
additional  fare  demanded  by  the  conductor,  or  be  liable  to  ejection. 
So  held  in  Chicago,  etc.,  R.  Co.  v.  Stratton,  111  111.  App.  142. 

C.   REFUSAL   OR   FAILURE  TO   STAMP  TICKET  FOR  RE- 
TURN   PASSAGE— DUTY    OF   CONDUCTOR 

If  the  agent  of  the  carrier  improperly  refuses  or  fails  to  sign 
or  stamp  a  return  ticket,  as  required  by  the  rules  of  the  carrier, 
and  its  holder  is  without  fault  in  this  respect,  the  passenger  is  as 
much  entitled  to  ride  on  the  ticket  as  if  it  were  duly  signed  or 
stamped,  and  a  conductor  failing  to  heed  the  explanations  of  the 
passenger  in  regard  to  the  absence  of  the  agent's  signature  or 
itamp,  does   so   at  the  pecuniary  peril   of  the   carrier. 

United  States.— Morrison  v.  The  John  L.  Stephens,  17  Fed.  Cas. 
^0.  9,  847;  Northern  Pac.  R.  Co.  v.  Parson,  17  C.  C.  A.  287,  70 
Fed.  585. 

Georgia.— Harp  v.  Southern  Ry.  Co.,  119  Ga.  927,  47  S.  E.  206; 
Head  r.  Georgia  Pac.  Ry.  Co.,  79  Ga.  358,  7  S.  E.  217;  Southern 
Ry-  Co.  V.   Wood,   114   Ga.   140,   39   S.    E.   894. 

Indiana.— Pittsburgh,  etc.,  R.  Co.  v.  Street,  26  Ind.  App.  224,  59 
^'  E.  404. 

Louisiana. — Randall  v.  New  Orleans,  etc.,  R.  Co.,  45  La.  778,  13 
So.  166. 

Miasonri— Dillon  v.  Lindell  R.  Co.,  64  Mo.  App.  480. 
Nebraska. — Gregory  v.  Burlington,  etc.,  R.  Co.,  10  Neb.  250,  4  N. 
W.  1025. 

New  York.— Nelson  v.  Long  Island  R.  Co.,  7  Hun    (N.  Y.),  140. 

Ohio. — Corry  v.  Cincinnati,  etc.,  R.  Co.,  3  Ohio  Dec.  82. 

Texas.- Ft.  Worth,  etc.,  Ry.  Co.  v.  Jones,  38  Tex.  Civ.  App.  129, 
^5  S.  W.  37;  Gulf,  etc.,  R.  Co.  v.  Rather,  3  Tex.  Civ.  App.  72,  21 
S  W.  951;  Gulf,  etc.,  R.  Co.  v.  St.  John,  13  Tex.  Civ.  App.  257, 
35  S.  W.  501;  Mexican  Cent.  R.  Co.  v.  Goodman,  20  Tex.  Civ.  App. 
IW,  48  S.  W.  778;  Missouri  Pac.  Ry.  Co.  v.  Martino,  2  Tex.  Civ. 
App.  634,  18  S.  W.  1066,  21  S.  W.  781;  San  Antonio,  etc.,  R.  Co.  v. 
Newman.  17  Tex.  Civ.  App.  606,  43  S.  W.  915. 

Right  to  Return  on  Unstamped  Ticket. — Though  the  ticket  agent 
at  the   point    of    destination    named    in    a    round-trip    ticket    refuses 
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to  stamp  and  sign  the  ticket  as  required  thereby,  the  passenger 
has  a  right  to  ride  thereon.  So  held  in  Ft.  Worth,  etc.,  Co  v. 
Jones,  38  Tex.  Civ.  App.  129,  85  S.  W.  37. 

Refusal  of  Agent  to  Sign  and  Stamp  for  Return  Trip. — In  Mis- 
souri Pac.  Ry.  Co.  v.  Martino,  2  Tex,  Civ.  App.  634,  18  S.  W.  1066. 
21  S.  W.  781,  it  appeared  that  plaintiff  purchased  for  his  wife  a 
round-trip  ticket  from  D.  to  S.,  containing  a  condition  that  in  order 
for  it  to  be  good  for  the  return  trip  it  should  be  presented  by  her 
within  a  stated  time  to  the  agent  of  the  railway  company  at  S., 
and  should  be  signed  and  stamped  by  him.  She  duly  presented  the 
ticket  to  the  agent  at  S.,  but  he  wrongfully  refused  to  sign  and 
stamp  it,  and  when  she  presented  it  to  the  defendant's  train  con- 
ductor on  the  return  trip,  he  refused  to  accept  it  for  the  passage, 
and  exacted  a  deposit  of  her  watch  as  security  for  her  fare.  It 
was  held  that  her  contract  right  of  passage  was  not  lost  becau*^e 
of  the  agent's  refusal  to  sign  and  stamp  the  ticket. 

Refusal  of  Agent  to  Sign  Ticket  for  Return  Trip— His  Assurance 
That  It  Was  Unnecessary.— But  in  Central  Trust  Co.  v.  East  Ten- 
nessee,  etc.,  Ry.  Co.   (C.  C.  A.),  65   Fed.  Rep.  332,  it  appeared  »hat 
plaintiff  purchased  a  round-trip  ticket,  entitling  him  to   transpoita- 
tion    over    several    connecting   railroads.      The    ticket    containing  a 
contract,   signed  by  plaintiff,   which    stipulated   that  on    the   day  of 
the  commencement  of  his  return  trip,  plaintiff  should  identify  him- 
self, by  his  signature  on  his  ticket,  before  the  agent  of  the  railroad 
at    his    destination,    who    would    witness    the    same;    that    no   agent 
should  have  power  to  modify  the  contract;  and  that  plaintiff  would 
not  hold  any  of  the   railroads  liable  on  account  of  any  statement, 
not  in  accordance  with  the  contract,  made  by  any  agent.     On  the 
day   of   the   commencement   of   his   return    trip,   plaintiff   offered   to 
identify    himself    before    the    proper    agent,    and    requested    him    to 
sign   the   ticket,    but    the   agent    told    him    that   it   was    unnecessary 
and  refused  to  sign  the  ticket.     Plaintiff  traveled  part  of  his  return 
trip,  without  objection   from   conductors  or  other   ticket   collectors, 
but   was    ejected    from    the   train    by   the    conductor   of   one  of  the 
railroads   forming  the   line,   because   his   ticket  was   not  signed  and 
witnessed  as  required   by  its  terms,  plaintiff  being  unable  and  re- 
fusing  to   pay   his   fare.      It   was   held   that   plaintiff   was   rightfully 
expelled  from  the  train,  and  no  right  of  action  accrued  to  him  ii^ 
consequence. 

Mistake  or  Omission  of  Agent. — If  the  purchaser  of  a  round-trip 
ticket,  after  paying  for  and  receiving  it,  performs  all  the  stipula- 
tions of  the  contract  on  his  part,  or  offers  to  do  so  in  proper  time 
and  manner,  the  company  is  bound  to  recognize  and  honor  the 
ticket  when  and  wherever  duly  presented,  notwithstanding  any  mis- 
take or  omission  of  its  agents  in  signing  or  stamping  the  same. 
So  held  in  Head  v.  Georgia  Pac.  R.  Co.,  79  Ga.  358,  7  S.  E.  217. 

Failure  to  Request  Agent  to  Stamp  for  Return  Trip — ^Assurance 
by   Agent. — But    in    Houston,    etc.,    Ry.    Co.   z'.    Arey.    18    Tex.  Civ. 
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App.  457.  44  S.  W.  894,  it  is  held  that  a  round-trip  ticket  sold  at 
2  reduced  rate  and  providing  that  it  shall  be  good  for  the  return 
trip  only  when  the  holder  identifies  himself  to  and  has  it  stamped 
by  the  agent  of  the  carrier  at  his  destination,  will  not  entitle  its 
purchaser  to  the  return  passage  when  not  so  stamped,  though  he 
'ihowed  it  to  the  agent  and  was  told  that  it  was  all  right,  but 
did  not  request  that  it  be  stamped  for  the  leturn  passage. 

Entitled  to  Use  Unstamped  Ticket  for  Return  Trip. — In  Southern 
Ry.  Co.  r.  Wood,  114  Ga.  140,  39  S.  E.  894,  it  is  held  that  where 
a  railway  company  sells  a  round-trip  ticket,  which  provides  that 
:t  shall  not  be  good  for  return  -  passage  unless  the  original  pur- 
chaser shall  procure  the  same  to  be  signed  and  stamped  by  an 
agent  of  the  company  at  the  point  of  destination,  and  shall  use  the 
ticket  on  the  date  it  is  so  signed  and  stamped  it  is  incumbent  upon 
the  company  to  have  present,  a  reasonable  time  before  the  arrival 
f'f  trains  on  which  the  ticket  would  be  good  for  passage  on  any 
day  upon  which  the  purchaser  might  see  fit  to  use  it,  an  agent  au- 
ihorizcd  to  sign  and  stamp  the  ticket  in  the  manner  therein  pro- 
vided, and  upon  the  failure  of  the  company  to  have  present  at  such 
time,  on  any  day  the  original  purchaser  shall  see  fit  to  return,  an 
agent  so  authorized,  such  purchaser,  after  having,  on  the  day  he 
desired  to  return  used  due  diligence  to  find  some  agent  of  the 
company  authorized  to  sign  and  stamp  his  ticket  so  as  to  make  it 
pood  for  return  passage,  has  authority  to  board  the  train  without 
having  the  ticket  so  signed  and  stamped,  and,  upon  explanation 
of  the  facts  to  the  conductor,  is  entitled  to  ride  upon  the  train 
and  his  expulsion  therefrom     under  such  circumstances  is  a  tort. 

Camp-Meeting  Over — Unable  to  Find  Any  One  to  Stamp  for 
Ketam  Trip. — But  in  Western  Maryland  R.  Co.  v.  Stocksdale,  83 
Md.  245.  34  Atl.  880,  it  appeared  that  plaintiff  purchased  fron?  a 
ticket  agent  of  defendant  railroad  at  W.  an  excursion  ticket  to  G. 
and  return  at  a  reduced  rate.  Upon  the  face  of  the  ticket  it  was 
stated  that  the  return  coupon  would  not  be  good  unless  stamped 
h'  the  secretary  of  the  camp-meeting  at  G.  At  that  time  the 
exercises  of  the  camp  were  over  and  plaintiff  was  unable  to  find 
any  one  there  to  stamp  the  ticket.  On  his  return  journey  he 
offered  to  the  conductor  the  unstamped  return  coupon,  which  was 
refused  and  payment  of  fare  demanded.  Plaintiff  had  in  his  pocket 
a  mileage  ticket  over  the  road,  but  he  refused  to  use  it  or  to  pay 
fare,  and  was  ejected  from  the  train.  It  was  held  that  since  plain- 
tiff knew  that  the  unstamped  return  coupon  was  invalid,  he  was  not 
etititled  to  recover  for  his  ejection. 

Failare  to  Have  Stamped  for  Return  Trip. — And  in  Mosher  z\ 
^t.  Louis,  etc.,  Ry.  Co.  (C.  C),  23  Fed.  Rep.  326.  it  appeared  that 
a  limited  railroad  ticket,  by  an  express  provision  of  a  contiact 
therein  contained  and  signed  by  the  purchaser,  was  good  for  a 
return  trip,  provided  the  purchaser  identified  himself  to  the  "au- 
thorized agent    of   the   railroad   at    his    destination,"    and    the    ticket 
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was  "officially  signed,  and  dated  in  ink,  and  duly  stamped  by  said 
agent."  The  purchaser  presented  himself  at  the  proper  office  at 
the  proper  time,  but  the  authorized  agent  was  absent,  and  failed 
to  appear  before  the  train  which  the  holder  of  the  ticket  desired 
to  take  started.  And  he  proceeded  on  his  return  trip  without  com- 
plying with  such  condition,  and  presented  the  ticket  to  the  con- 
ductor and  explained  such  circumstances.  But  the  conductor  re- 
fused to  accept  the  ticket,  and  upon  his  refusal  to  pay  fare,  ejected 
the  passenger.  It  was  held  that  such  expulsion  grave  the  holder 
of  the  ticket  no  cause  of  action. 

Round-Trip  Ticket— Failure  of  Selling  Agent  to   Stamp— Refusal 
of  Agent  of  Connecting  Line  to  Stamp  for  Return  Trip.— And  in 
Russell  V.  Missouri,  etc.,  Ry.  Co.,  12  Tex.  Civ.  App.   627,  35  S.  \N. 
724,  it  appeared  that  plaintiff  purchased  from  the  agent  of  defendant 
railroad  a  round-trip  ticket  from  D.  to  S.  and  return,  which  stipu- 
lated that  it  should  not  be  good  for  return  passage   unless  signed 
and  stamped  by  the  agent  of  the  connecting  line  at   S-,  and  that  m 
selling   the   ticket   the   defendant   acted   only   as  agent    of   the  con- 
necting  line,   and   would   not   be   responsible    beyond    its    own  line. 
The   agent   selling   the    ticket   neglected   to    stamp   it    on    the   back, 
but  plaintiff  traveled  on  it  to  S.,  and  on  presenting  it  there  to  the 
agent    of   the    connecting   line,    to   be    signed   and    stamped    for  the 
return   trip,   he   refused   to   do   so,   because   of   the   absence   of  the 
stamp   of  the   selling  office.     Plaintiff  then  boarded  the   train,  ten- 
dered the  ticket  to  the  conductor,  which  was  refused,  and  he  wa^ 
ejected  from  the  train,  upon  his  refusal  to  pay  a  cash  fare,  and  he 
lost  a  day  and  had  to  buy  another  ticket.    It  was  held  that  plaintiff, 
having  attempted  to  ride  on  such  ticket  after  he  was  informed  that 
it   was   worthless,   was    not   entitled    to   recovery   for   the   indignity, 
mental    suffering,    etc.,    resulting    from    his    ejection,    and    his   right 
of   recovery    was    properly    restricted    to    the    price    of    the    second 
ticket  the  value   of  the   time   lost,   and   his   actual   expenses  during 
such  time. 

Not  Obliged  to  Accept  Ticket  Holder's  Verbal  Assurance  as  to 
His  Identity. — In  Baltimore,  etc.,  Ry.  Co.  v.  Hudson  (Ky.)»  ^' 
R.  R.  R.  78,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  78,  it  is  held  that  a 
ticket  agent  is  not  obliged  to  accept  the  ticket  holder's  verbal 
assurance  as  to  his  identity,  nor  to  institute  inquiries,  where  such 
ticket,  a  round-trip  excursion  ticket,  contained  a  contract  by  which 
the  purchaser  agreed,  on  the  day  of  her  departure  to  return,  to 
identify  herself  as  the  original  purchaser  of  the  ticket  by  writing  her 
signature  on  the  back  of  the  ticket,  "and  by  other  means  if  neces- 
sary," in  the  presence  of  the  ticket  agent  of  the  carrier. 

D.    INITIAL   CARRIER'S    RESPONSIBILITY    ON   ACCOUKT 
OF  FAULT  OF  TERMINAL  CARRIER'S  AGENT. 

There  are  decisions  to  the  effect  that  where  a  round-trip  ticket 
for   transportation   over   connecting   lines   provides   that   it  must  be 
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signed  or  stamped  for  the  return  trip  by  the  agent  of  the  terminal 
carrier  at  the  passenger's  destination,  the  initial  carrier  is  liable 
for  the  consequences  if  the  ticket  becomes  invalid  through  the 
fault  of  such  agent.  Gulf,  etc.,  Ry.  Co.  v.  St.  John,  13  Tex.  Civ. 
App.  257.  35   S.    W.   501. 

N^^lect  to  Stamp  for  Return  Trip.— In  Gulf,  etc.,  Ry.  Co.  v.  St. 
Johns,  13  Tex.  Civ.  App.  257,  35  S.  W.  501,  it  appeared  that  defend- 
ant railroad  sold  plaintiff  a  round-trip  ticket  good  over  its  own 
and  a  connecting  line,  with  conditions  thereon  stipulating  that  it 
acted  only  as  agent  of  the  connecting  line,  and  was  not  liable 
beyond  its  own  line,  and  that  no  agent  of  any  line  had  authority 
to  modify  the  contract  of  the  ticket,  and  that  it  should  not  be 
good  for  the  return  trip  unless  stamped  by  the  agent  of  the  con- 
necting line  at  the  terminal  point.  Plaintiff  duly  presented  the 
ticket  to  such  agent,  who  handed  it  back  to  him  saying  it  was 
all  right,  but  neglected  to  stamp  it,  and  when  plaintiff  reached 
defendant's  line  on  the  return  trip,  its  conductor  refused  to  accept 
the  ticket  because  not  stamped  as  required,  and  ejected  plaintiff. 
It  was  held  that  defendant  was  liable  for  the  damages  resulting 
from  such  ejection,  since  the  agent  of  the  connecting  line  at  the 
terminal  point  must  be  treated,  as  regards  the  duty  of  stamping 
the  ticket  for  the  return  passage,  as  tlfe  agent  of  defendant,  the 
issuing  line. 

Rcstamping  Ticket  for  Return  Passage — Initial  Carrier  Not  Liable 
for  Nes^ence  of  Terminal  Carrier. — But  where  a  railroad  com< 
pahy  issues  a  through  ticket  for  itself  and  as  agent  for  other  lines 
on  the  route,  and  the  ticket  is  to  be  restamped  for  return  passage 
by  the  agent  of  the  terminal  line,  such  agent  is  thereby  made  the 
agent  of  all  the  companies,  and  the  initial  carrier  is  responsible 
only  for  its  own  breaches  of  the  contract.  So  held  in  Bethea  i'. 
Northeastern  R.  Co.,  26  S.  Car.,  91,  1  S.  E.  372. 

E.  SAME— SAME— INITIAL  CARRIER'S  LIABILITY  LIMITED 

TO  ITS  OWN  LINE. 

And  this  rule  applies  although  the  ticket  states  that  such  com- 
pany's liability  to  its  holder  is  limited  to  injuries  occurring  on  its 
own  line.  Russell  v.  Missouri,  etc.,  R.  Co.,  12  Tex.  Civ.  App.  627, 
35  S.  W.  724. 

F.  PASSENGER'S  RIGHT  TO   RELY   UPON  TICKET  SELL- 

ER'S REPRESENTATIONS. 

Where  a  passenger  has  no  knowledge  to  the  contrary,  and  is 
chargeable  with  none,  he  may  rely  upon  the  assurances  and  repre- 
sentations of  the  agent  selling  him  a  ticket  in  regard  to  it  entitling 
him  to  transportation  on  a  certain  train,  and  if  the  conductor  prop- 
erly ejects  him   from   the  train,   under  the  rules  of   the   carrier,  be- 
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cause  such  ticket  is  defective  or  not  the  proper  one,  he  may  recover 
against  the  carrier  for  his  expulsion. 

United  States.— Northern  Pac.  R.  Co.  v.  Parson,  17  C.  C.  A.  287, 
70   Fed.   585, 

Alabama.— Louisville,  etc.,  R.  Co.  v.  Hine,  121  Ala.  234.  25  So. 
857;  South,  etc.,  R.  Co.  v.  Huffman,  76  Ala.  492. 

Arkansas. — Hot  Springs  R.  Co.  v.  Delaney,  64  Ark.  177,  45  S.  W. 
351. 

District  of  Columbia. — Carpenter  v.  Washington,  etc.,  R.  Co.,  3 
Mackey   (D.  C),  225. 

Georgia.— Central  R.,  etc.,  Co.  v.  Robeits,  91  Ga.  513,  18  S.  E.  315; 
Georgia  R.,  etc.,  Co.  v.  Dougherty,  86  Ga.  744,  12  S.  E.  747;  Head 
V.  Georgia  Pac.  R.  Co.,  79  Ga.  358,  7  S.  E.  217. 

Illinois.— Chicago,  etc.,  R.  Co.  v.  Griffin,  68  111.  499;  Illinois  Cent. 
R.  Co.  V.  Davenport,  177  111.  110,  52  N.  E.  266. 

Indiana.— Calloway  v.  Mellett,  15  Ind.  App.  366,  44  N.  E.  198; 
Evansville,  etc.,  R.  Co.  v.  Gates,  14  Ind.  App.  172,  41  N.  E.  712; 
Pittsburgh,  etc.,  R.  Co.  v.  Street,  26  Ind.  App.  224,  59  N.  E.  404; 
Toledo,  etc.,   R.  W.  Co.  v.  McDonough,  53  Ind.  289. 

Iowa.— Ellsworth  v.  Chicago,  etc.,  R.  Co.,  95  Iowa,  98,  63  N.  W. 
584. 

Kentucky.— Louisville,  ett.,  R.  Co.  v.  Gaines,  99  Ky.  411,  36  S.  W. 
174. 

Maryland.— Philadelphia,  etc.,  R.  Co.  v.  Rice,  64  Md.  63,  21  Atl.  97. 

Massachusetts. — Murdock  v.  Boston,  etc.,  R.  Co.,  21  Am.  &  Eng. 
R.  Cas.,  268,  137  Mass.  293,  50  Am.  Rep.  307. 

Mississippi. — Illinois  Cent  R.  Co.  v.  Harper,  83  Miss.  560,  35  So. 
764. 

New  York.— Ray  v.  Cortland,  etc..  Traction  Co.,  19  N.  Y.  ApP- 
Div.  530,  46  N.  Y.  Supp.  521;  Tarbell  v.  Northern  Cent.  R.  Co.,  24 
Hun   (N.   Y.),   51. 

Texas. — Houston,  etc.,  Ry.  Co.  v.  White  (Tex.  Civ.  App.),  61  S. 
W.  436;  St.  Louis,  etc.,  R.  Co.  v.  White,  99  Tex.  359,  20  R.  R-  R- 
796,  43  Am.  &  Eng.  R.  Cas.,  N.  S.,  796,  89  S.  W.  746. 

Washington.— Olson  v.  Northern  Pac.  Ry.  Co.  (Wash.),  29  R.  R- 
R.  705,  52  Am.  &  Eng.  R.  Cas.,  N.  S.,  705,  96  Pac.  150. 

Duty  to  Examine  Ticket. — A  passenger  is  not  bound,  as  a  matter 
of  law,  to  examine  his  transportation  before  boarding  a  train,  but 
may  rely  on  the  ticket  agent.  So  held  in  Olson  v.  Northern  Pac 
Ry.  Co.  (Wash.),  29  R.  R.  R.  705,  52  Am.  &  Eng.  R.  Cas.,  N.  S., 
705,   96  Pac.   150. 

Proper  Ticket — Right  to  Rely  on  Ticket  Agent. — A  person,  hav- 
ing applied  for  the  proper  ticket,  is  entitled  to  rely  upon  the  one 
delivered  to  her  by  the  ticket  agent  as  the  proper  one,  without  ex- 
amining it,  where  there  are  no  intervening  circumstances  requiring 
her  to  do  so.  So  held  in  Georgia  R.,  etc.,  Co.  v.  Dougherty.  86  Ga. 
744,   12   S.   E.   747. 
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Mutilated    Ticket — Assurance    of    Ticket   Agent. — In    Murdock   v. 

Boston,     etc.,     R.    Co.,    21    Am.    &    Eng.    R.    Cas.,   268.    137   Mass. 

21>3,     50     Am.     Rep.    307,    it    is    held    that    if    a    ticket    agent    de* 

livers    to    a   passenger  a  ticket  with  a   hole  punched  in   it,   and  as- 

snres  him   that  the  ticket  entitles  him  to  be  carried  to  his  place  of 

destination,  which,  by  the  rules  of  the  carrier,  it  does  not,  and  the 

passenger    is   ejected  by  the  conductor  of  the  train  for  refusing  to 

pay    a    cash    fare,   he   may   maintain   an   action   against   the   railroad 

company   for   hi^^expulsion.     In  this  case  it  is  said  in  the  opinion: 

"If    the    defendants*   superintendent   or  president,   or   both   of  them, 

had  been   standing  by  when  plaintiff  purchased  his  tickets,  and  had 

heard    and    assented   to   what  was   said  by  the  ticket  seller,   and   if 

they  w^ere    also  under  the  same  mistake  as  to  the  rules  established 

for   the   guidance   of  conductors,   the   legal   position   of  the   plaintiff 

would    hardly   have   been  stronger  than   it  is  at  present.     It  would 

-till   be   the   case  that  he  took  his  tickets  relying  on   the  mistaken 

assurances  of  the  defendant's  agent  in  respect  to  their  validity.     If 

the    defendant,  through   any  imperfections   in   its  rules   or  methods, 

or  any  ignorance  or  violations  of  rules  or  instructions  by  its  agents, 

has   been  led  into  any  interference  with   the  rights  of  the  plaintiff 

nnder  such  circumstances,  it  must  abide  the  consequences.     To  hold 

the   contrary  would  be  a  burden  upon  passengers  such  as  is  called 

for  by  no  reason  of  necessity  or  expediency." 

Supply   of  Exchange  Tickets   Exhausted — ^Transportation  without 

Exchange — Authority  of  Conductor — ^Assurance  of  Ticket  Agent. — 

In  Pittsburg,  etc.,  R.  Co.  v.  Street,  26  Ind.  App.  224,  59  N.  E.  404, 

it  appeared  that  plaintiff  presented  an  interchangeable  mileage  ticket 

to   defendant's  ticket  agent  and  demanded  an  exchange   ticket,   but 

was   informed  that  the  supply  of  such   tickets  was   exhausted;  and 

that    defendant's    conductor    had    authority    to    give    transportation 

without  exchange.     It  was  held  that  plaintiff  had  a  right  to  enter 

defendant's  train,  and  was  a  passenger,  without  purchasing  another 

ticket  or  paying  a  cash  fare. 

Expired  Excursion  Ticket  Accepted  without  Reading — Assurance 
of  Ticket  Agent — Ejection — Exemplary  Damages. — In  Calloway  v. 
Mellett,  15  Ind,  App.  366,  44  N.  E.  198,  it  is  held  that  where  plain- 
tiff  applied  for  a  proper  ticket,  and  paid  the  usual  fare,  and  accepted 
the  ticket  handed  him  by  the  ticket  agent,  which  proved  to  be  an 
expired  excursion  ticket,  without  reading  it  because  of  the  poor 
light  in  the  depot,  and  the  ticket  agent  told  him  that  the  ticket 
would  be  accepted  by  the  conductor.  It  was  held  that  the  passen- 
ger was  entitled  to  exemplary  damages  for  being  ejected  from  the 
train  on  presenting  such  ticket  and  refusing  to  pay  fare, 

Piroper  Train  for  Return  Trip  Not  Indicated  by  Excursion  Ticket 

— l^ght  to  Return  on  Fast  Train — Statement  of  Ticket  Agent. — In 

Central    R.,   etc.,    Co.  v.  Roberts,    91   Ga.    513,  18    S.   E.  315,  it    15 

htld   that  a  railway  agent  who  sells  a  Sunday  excursion  ticket  con- 
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sisting  of  two  parts,  one  of  which  signifies  that  it  was  to  be  used 
in  going  and  the  other  in  returning,  but  neither  of  them '  indicating 
any  particular  train,  is  a  proper  person  of  whom  to  inquire,  at  the 
time  the  ticket  is  purchased,  as  to  whether  it  would  afford  the  right 
to  return  on  a  fast  train,  called  the  "Cannon  Ball,"  of  the  same  day 
or  night;  and  his  reply  in  the  affirmative,  together  with  the  return 
part  of  the  ticket  and  its  production  to  the  conductor  of  the  fast 
train,  would  entitle  the  passenger  to  return  on  that  train  and  be 
put  off  at  the  proper  station,  unless  he  knew  or  had  sufficient  rea- 
son to  believe  that  the  agent  was  misinforming  him,  or  that  there 
was  some  rule  or  order  of  the  company  cither  denying  to  the  agent 
authority  to  answer  such  a  question  or  forbidding  the  recognition 
of  such  a  ticket  by  the  conductor  of  the  fast  train. 

Right  to  Use  Ticket  after  Expiration — Representation  of  Ticket 
Agent — Ejection. — Where  it  is  shown  that  the  time  for  a  passen- 
ger's journey  was  represented  by  the  agent  selling  him  his  ticket 
as  extending  beyond  that  stated  in  the  ticket,  and  the  passenger  is 
ejected  from  the  train  while  attempting  to  make  the  journey  within 
the  time  so  represented  by  such  ticket  agent,  but  after  the  ticket 
had  actually  expired,  he  may  recover  compensatory  damages  as  for 
breach  of  contract.  So  held  in  Lexington,  etc ,  Ry.  Co.  v.  Lyons, 
104  Ky.  23,  46  S.  W.  209. 

Directed  by  Ticket  Seller  to  Take  Train  Not  for  Passengers— 
Trespassers. — One  purchasing  a  ticket  from  the  regular  ticket  agent 
of  the  carrier  and  entering  a  train  by  his  direction  is  not  a  tres- 
passer, and  is  to  be  regarded  as  lawfully  upon  such  train  until  ad- 
vised of  a  regulation  forbidding  the  carriage  of  passengers  on  it 
and  afforded  a  safe  opportunity  to  alight.  So  held  in  Illinois  Cent. 
R.  Co.  V.  Davenport,  177  111.  110,  52  N.  E.  266. 

Freight  Train  Permit — Promise  of  Ticket  Agent  to  Deliver  to 
Conductor.— In  Louisville,  etc.,  R.  Co.  v.  Hine,  121  Ala.  234,  25  So. 

857,  it  is  held  that  in  the  absence  of  a  rule  of  the  carrier  requiring 
absolutely  that  one  who  attempts  to  take  passage  on  a  freight  train 
shall  exhibit  to  the  conductor  a  written  permission  to  do  so,  he  may 
rely  on  the  promise  of  the  ticket  agent  to  procure  and  deliver  such 
permit  to  the  conductor,  and  if  relying  on  such  promise,  the  pas- 
senger boards  the  train  he  cannot  rightfully  be  ejected  therefrom 
because  of  his  failure  to  exhibit  such  a  permit  to  the  conductor. 

Ticket  Not  Designating  Which  of  Two  Routesr— Direction  of 
Ticket  Agent  as  to  Proper  Train. — In  Illinois  Cent.  R.  Co.  v.  Harper, 
83  Miss.  560,  35  So.  764,  it  appeared  that  a  railroad  company,  having 
two  routes  between  the  point  where  it  received  a  passenger  and  the 
place  of  her  destination,  sold  her  a  ticket  without  designation 
thereon  of  the  route  upon  which  it  was  good.  It  was  held  that  h 
was  bound  by  the  direction  of  its  ticket  agent  to  the  purchaser  as 
to  the  proper  train  for  her  to  take,  and  liable  to  the  passenger  for 
an  ejection  from  such  train  after  she  had  begun  the  journey. 
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Konnd-Trip   Ticket — Return    Coupon    Punched   by    Mistake — Mis- 
take Kot  Corrected  Properly. — In  Philadelphia,  etc.,  R.  Co.  v.  Rice, 
64  Md.  63,  21  Atl.  97,  it  appeared  that  plaintiff  bought  from  defend- 
ant railroad  a  round- trip  ticket,  which  was  in  two  coupons  attached 
to  each  other,  one  being  for  the  going  and  the  other  for  the  return 
trip.    On  the  going  trip,  the  conductor  tore  off  the  coupon  for  such 
trip,  and  by  mistake   punched   the   return   coupon.      He   afterwards 
wrote  on  its  back  the  words  "cancelled  by  mistake,"  and  returned 
it  to  plaintiff,  saying,  "I  have  fixed  it  all  right,  now  you  can  lide 
on  it.'*     The   next   day,   plaintiff,    on   his   return    trip,   offered   it    to 
another  conductor,  who   declined  to  accept  it  because   it  was   can- 
celled, and  refused   to   accept   explanations   of   the   cancellation,    or 
the  endorsement  on  its  back    stating  that  it  had  been  cancelled  by 
mistake.     The    mistake    had    not   been    corrected    according    to    the 
rules  of  the  carrier,  which  required  the  conductor  making  the  mis- 
take to  draw  a  ring  around  the  cancellation  mark  and  write  on  the 
back  of  the  ticket  the  word  "error"  and  sign  his  name  or  initials. 
On  the  refusal  of  plaintiff  to  pay  the  fare  demanded,  he  was  ejected 
from  the  train.     It  was  held  that  such  ejection  gave  plaintiff  a  sub- 
stantive ground  of  action,  and  that  he  had  a  right  to  rely  upon  the 
assurance  of  the  conductor  when  he  informed  him  the  ticket  was  all 
right,  and  entitled  him  to  ride  on  it. 

Ticket    Presented    to    Be    Stamped    for    Return    Trip — Returned 
Folded  Up  with  Sleeping  Car  Ticket — ^Absence  of  Stamp  Discovered 
Too  Latc—In  Northern  Pac.  R.  Co.  v.  Pkuson,  17  C.  C.  A.  287,  70 
Fed.  Rep.  585,  it  appeared  that  plaintiff  purchased  from  the  defend- 
ant railway  company  a  round-trip  ticket  from  P.  to  S.  and  return, 
one  of  the  printed  conditions  of  which  was  that  the  return  coupon 
would  not  be  accepted  for  transportation  unless  the  passenger  was 
identified    by    the    agent   at   S.,    before    returning   and    the     coupon 
stamped  by   such   agent.      Plaintiff  properly   signed    the    ticket   and 
presented  it   to   the   proper   agent,   at   the   same    time   asking   for   a 
sleeping  car  ticket.     The  agent  took  the   ticket  to   the   rear  of  his 
office,  and  returning  with  it,  handed  it  to  plaintiff,  folded  up  with 
the  sleeping  car   ticket.     Plaintiff  put  the   ticket,   so   folded,   in   his 
pocket,  and    did    not    discover   until    he    was    on    the    train    on    the 
way  home  that   the   agent   had   not   stamped   the    ticket,   for   which 
cause  plaintiff  was  ejected  from  the  train  by  the  conductor  upon  his 
refusal  to  pay  fare.     It  was  held  that  plaintiff  had  done  all  he  was 
required   to   do,   and  was  justified   in   believing   that   the   agent   had 
stamped  his  ticket,  and,  therefore,  he  was  a  legal   passenger   upon 
the  train,  and  the  railroad  was  liable  for  his  ejection. 

Pennit  to  Ride  on  Freight  Train— Directed  by  Ticket  Agent  to 
Demand  It  of  Conductor — Ejection. — In  Houston,  etc.,  Ry.  Co.  v. 
White  (Tex.  Civ.  App.),  61  S.  W.  436,  it  is  held  that  where  a  pas- 
senger requests  a  permit  to  ride  on  a  certain  train  when  he  pur- 
chases a  ticket,  and  is  told  by  the  agent  that  the  conductor  will  give 
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liim  one,  the  carrier  is  liable  for  his  ejection  by  the  conductor  for 
failure  to  have  such  a  permit.  Houston,  etc.,  R.  Co.  v.  Jackson 
(Tex.  Civ.  App.),  61  S.  W.  440. 

Time  Limit — Reasonableness — Evidence — Statements  of  Ticket 
Agent  as  to  Movements  of  Trains. — In  Gulf,  etc.,  Ry.  Co.  v.  Wright. 
2  Tex.  Civ.  App.  463,  21  S.  W.  399,  it  is  held  that  the  statements 
made  by  the  agent  selling  a  limit  excursion  ticket  arc  admissible  a^ 
evidence  against  the  railroad  on  subject  of  the  movements  of  train^^. 
etc.,  and  to  show  whether  the  time  limit  of  the  ticket  was  reasonable 
under  the  circumstances. 

Misdirection  by  Ticket  Agent  as  to  Best  Route. — In  St.  Louis,  etc., 
R.  Co.  V,  White,  99  Tex.  339,  20  R.  R.  R.  796,  43  Am,  &  Eng.  R  Cas.. 
N.  S.,  796,  89  S.  W.  746,  it  is  held  that  a  railroad  station  agent  with 
authority  to  sell  tickets  over  its  line,  has  authority  to  furnish  in- 
formation to  persons  desiring  to  purchase  tickets  over  the  road  he 
represents  as  to  the  best  route  for  the  intending  purchaser  to  travel 
to  reach  his  destination,  rendering  the  railroad  company  liable  for 
all  damages  proximately  caused  to  such  purchaser  by  the  agent's 
misdirection. 

Ticket  Improperly  Signed  by  Husband  Instead  of  Wife— Ticket 
Agent's  Assurance. — In  Mexican  Cent.  Ry.  Co.  v.  Goodman  (Tex. 
Civ.  App.),  43  S.  W.  580,  it  is  held  that  a  carrier  has  no  right  to 
dishonor  a  ticket  providing  that  it  must  be  signed  by  the  person 
intending  to  use  it,  though  tendered  by  a  wife  whose  husband  signed 
it  in  his  own  name,  when  it  was  sold  to  the  husband  for  the  wife 
by  an  agent  of  the  carrier,  who  told  the  husband  that  his  wife's 
signature  was  unnecessary,  and  that  he  could  sign  it. 

Stop-Over  Privilege — Statement  of  Train  Agent  or  Conductor.— 
In  Tarbell  v.  Northern  Cent.  Ry.  Co.,  24  Hun  (X.  Y.),  51,  it  is  held 
that  where  a  passenger,  upon  applying  for  information  to  a  train 
agent  or  conductor,  is  informed  by  him  that  he  may  get  off  at  a 
station  and  continue  his  journey  by  the  next  train  upon  the  same 
ticket,  and  the  passenger  relying  upon  the  said  statement,  leaves 
the  train  at  that  station,  the  company  is  bound  to  carry  him  on  the 
next  train  to  the  end  of  the  route  upon  such  ticket,  and  is  estoppe<^ 
from  denying  the  authority  of  the  conductor  to  make  such  agree- 
ment. 

Stop-Over  Tickets  Issued  by  Street  Car  Conductor  without  Au- 
thority for  Use  on  Same  Line. — In  Ray  v.  Cortland,  etc..  Traction 
Co.,  19  N.  Y.  App.  Div.  530,  46  N.  Y.  Supp.  521,  there  was  evi- 
dence tending  to  show  that  after  plaintiff,  accompanied  by  her  h"-' 
band,  had  boarded  a  street  car,  the  husband  told  the  conductor  that 
they  wished  to  stop  over  at  a  certain  point,  paid  two  through  fares 
and  received  two  tickets  from  the  conductor,  which  the  latter  took 
from  a  book,  punched,  and  said  were  good  for  a  stop-over,  that 
subsequently,  when  plaintiff  and  her  husband  attempted  to  board 
the  next  car,  their  tickets  were  refused,  and  upon  their  refu>al  to 
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pay  additional  fares  they  were  ordered  by  the  conductor  to  leave 
the  car  at  a  point  a  mile  and  a  half  distant  from  their  home.  It 
was  held  that  this  was  sufficient  proof  to  entitle  the  wife  to  main- 
tain an  action  against  the  street  railway  for  her  wrongful  ejection 
from  the  car,  as  the  act  of  the  first  conductor  in  giving  transfer 
tickets,  containing  on  their  face  no  limitation  as  to  their  use,  was 
one  within  the  scope  of  his  apparent  authority  and  bound  the  com- 
pany to  carry  the  passenger  to  the  end  of  that  route,  although  the 
rules  of  the  company,  not  communicated  to  the  passenger,  gave  to 
the  first  conductor  no  authority  to  issue  stop-over  tickets  to  be 
u<ed  upon  the  same  line,  and  authorized  him  to  issue  such  tickets 
only  in  case  the  passenger  was  transferred  from  a  point  on  one  line 
to  a  point  upon   some  other  line  operated  by  defendant. 

Conductor's    Check  Given  in  Exchange    for    Ticket — Haste — Ad- 
vised by  Conductor  to  Take  Express  Train — Check  Refused— Ejec- 
tion.—In  Toledo,  etc.,  R.  W.  Co.  v.  McDonough,  53  Ind.  289,  it  ap- 
peared that  the  plaintiff  purchased  a  ticket  entitling  him  to  ride  to 
a  certain  point  on  defendant's  road;  that  he  entered  a  car  attached 
to  a  freight  train,  and  its  conductor  took  up  his  ticket,  gave  him  an 
ordinary    conductor's    check,    showing   that   he   was   a   passenger   to 
such  point.     He  desiring  to  get  to  the  city  sooner  than  the  freight 
train  would   carry   him,   the   conductor  advised   him   to   get  an   ex- 
press train  at  a  certain  station,  and  assured  him  that  the  check  he 
had  given  him  was  good  for  a  passage  on  the  express  train  to  his 
destination.     The   passenger,   acting   on   this   advice    jind   assurance, 
entered  the  express  train,  but  the   conductor  of  that  train  refused 
to  accept  such  check,  and  ejected  him  from  the  train.     It  was  held 
that  plaintiff  was  entitled  to  a  recovery  against  the  defendant  car- 
rier. 

Proper  Car  to  Take — Specific  Directions  Obeyed,  Instead  of  Gen- 
eral Directions. — A  railroad  company  cannot  protect  itself  from  the 
consequences  of  negligence  by  showing  that  a  passenger  injured 
obeyed  specific  instructions  of  the  conductor  in  regard  to  the  car 
upon  which  he  should  ride  instead  of  general  directions  of  which 
he  had  been  informed.  So  held  in  Pennsylvania  R.  Co.  v.  McClos- 
Iccy's  AdmV,  23   Pa.  626. 

Non-Transferable  Ticket — Right  of  Purchaser  from  Original 
Holder  to  Act  on  Assurance  of  Ticket  Agent. — But  in  Coyle  r. 
Southern  Ry.  Co.,  112  Ga.  121,  37  S.  E.  163,  it  is  held  that  a  railroad 
ticket  having  on  it  a  special  contract  signed  by  the  person  to  whom 
u  was  issued,  stipulating  that  it  shall  be  good  for  the  passage  of 
that  person  only,  does  not  entitle  any  other  person  to  transporta- 
tion, nor  has  a  purchaser  from  the  original  holder  any  right  to  act 
upon  an  assurance  given  by  a  ticket  agent  that  it  will  be  accepted 
for  such  purchaser's  passage,  when  it  is  also  stipulated  in  the  con- 
tract that  no  agent  shall  have  authority  to  alter,  modify,  or  waive 
the  terms  or  conditions  therein  set  forth. 
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Right  to  Continue  Return  Trip  after  Expiration  off  Ticket— Agree- 
ment with  Ticket  Agent — Duty  of  Conductor  to  Heed  Explanation. 
—And  in  Gulf,  etc.,  Ry.  Co.  v.  Daniels  (Tex.  Civ.  App.),  .29  S.  W. 
426,  it  is  held  that  where  a  passenger  presents  to  a  conductor  a 
round-trip  ticket,  which  by  its  terms  expired  more  than  24  hours 
previous  thereto,  and  is  ejected  for  failure  to  pay  fare,  he  cannot 
show  that  it  was  agreed  between  him  and  defendant's  ticket  agent, 
when  he  purchased  such  ticket,  that  if,  on  the  return  trip,  he  boarded 
one  of  defendant's  trains  at  a  distant  city,  before  the  ticket  ex- 
pired, the  ticket  would  be  good  to  the  station  where  it  was  pur- 
chased. 

Contract  with  Ticket  Agent  That  Ticket  Would  Be  Honored  after 
Its  Expiration. — And  in  Hall  v.  Memphis,  etc.,  R.  Co.  (C.  C),  15 
Fed.  Rep.  57,  it  is  held  that  a  passenger  holding  a  ticket  the  time 
limitation  of  which  has  expired,  cannot  insist  that  the  conductor 
shall  take  it,  in  violation  of  a  regulation  of  the  company  requiring 
the  conductor  to  demand  train  fare  of  persons  without  tickets,  al- 
though he  may  have  a  contract  with  the  station  agent  of  whom  the 
ticket  was  purchased  that  it  would  be  received  after  the  expiration 
of  the  time  limit  on  its  face;  and  on  his  refusal  to  pay  his  ejection 
from  the  train  was  not  wrongful. 

Directed  by  Ticket  Agent  to  Procure  Train  Permit  from  Con- 
ductor— Passenger's  Knowledge  of  Rule. — And  in  Houston,  etc.,  Ry- 
Co.  V.  Stell,  28  Tex.  Civ.  App.  280,  3  R.  R.  R.  722,  26  Am.  &  Eng. 
R.  Cas.,  N.  S.,  722,  67  S.  W.  537,  it  is  held  that  a  passenger  who 
knew  it  was  essential,  under  the  railroad's  rules,  that,  in  addition  to 
his  ticket,  he  have  a  permit  to  ride  on  a  freight  train,  and  that  he 
was  required  to  get  the  permit  before  he  got  on  the  train,  and  that 
the  ticket  agent  had  no  authority  to  say  he  could  get  it  of  the 
conductor,  cannot,  because  of  such  representation  of  the  agent,  re- 
cover for  his  ejection  by  the  conductor. 

G.    REPRESENTATIONS  MADE  AFTER  SALE  OP  TICKET. 

A  railroad  ticket  agent  is  without  power  to  make  representations, 
binding  on  the  carrier,  in  regard  to  the  rights  conferred  upon  the 
passenger  by  his  ticket,  after  its  sale,  which  are  not  expressly  or 
impliedly  conferred  by  its  terms  or  by  a  verbal  agreement  made  bj 
the  ticket  agent  before  the  sale  of  the  ticket  was  complete. 

United  States. — Atchison,  etc.,  R.  Co.  ?».  Cameron,  14  C.  C.  A. 
358,   66   Fed.   709. 

California.— Elliott  v.  Southern  Pac.  Co.,  145  Cal.  441,  79  Pac.  420. 

Iowa. — Hanlon  v.  Illinois  Cent.  R.  Co.,  109  Iowa,  136,  80  N.  ^V'. 
223. 

New  York.— Boice  v.  Hudson  River  R.  Co.,  61  Barb.  (N.  Y.),  611. 

Texas.— Texas,  etc.,  R.  Co.  v.  Smith,  38  Tex.  Civ.  App.  4,  84  S.  ^V. 
852. 

Sutement  That  Certain  Train  Stopped  at  Certain  Station.— 1" 
Atchison,  etc.,  R.  Co.  v.  Cameron,  14  C.  C.  A.  358,  66  Fed.  709,  it 
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w  held  that  statements  of  a  ticket  agent  that  a  certain  train  stopped 
at  a  certain  station  will  bind  the  railroad  only  when  made  to  the 
passenger  at  the  same  time  with  the  sale  of  a  ticket. 

Lost  of  Ticket— Assurance  That  Conductor  Would  Make  It  All 
Ri|^— In  Texas,  etc.,  Ry.  Co.  v.  Smith,  38  Tex.  Civ.  App.  4,  84  S. 
\V.  852.  it  is  held  that  the  statement  of  a  ticket  agent  to  Sl  passen- 
ger who  had  lost  her  ticket  that  the  conductor  would  make  it  all 
Tight  and  that  she  could  travel  without  it,  was  not  binding  on  the 
carrier. 

Expiration  of  Ticket~"Good  after  Strike  Is  over" — Statement  of 
Other' Ticket  Agent — A  mere  statement  by  another  ticket  agent, 
«ho  did  not  sell  the  round-trip  ticket  in  question,  made  at  the  re- 
inrn  point  after  the  expiration  of  the  ticket,  that  it  would  be  good 
when  the  strike  was  over  and.  trains  started,  could  not  operate  as 
a  waiver  of  the  time  limit  of  the  ticket,  in  the  absence  of  proof  of 
his  authority  to  make  such  waiver.  So  held  in  Elliott  v.  Southern 
Pac.  Co.,  145  Cal.  441,  79  Pac.  420. 

Non-Enforcement  of  Time  Limit — Assurance  of  Ticket  Agent. — 
In  Hanlon  v.  Illinois  Cent.  R.  Co.,  109  Iowa  136,  80  N.  W.  223,  it 
!!>  held  that  representations  of  a  ticket  agent,  not  made  at  the  time 
the  ticket  in  question  was  sold,  though  within  twenty-four  hours 
after  its  sale,  and  while  refusing  to  refund  the  price  of  the  ticket, 
to  the  effect  that  the  ticket  would  be  good  and  might  be  used  after 
the  expiration  of  the  first  day  from  the  date  of  sale,  are  not  bind- 
ing on  the  company  where  there  was  no  claim  that  the  agent  had 
aothority  to  redeem  a  ticket  which  had  not  been  used  within  one 
day  from  the  date  of  its  sale,  and  was  therefore  expired  according 
to  its  printed  stipulations. 

Authority  of  Cmiductor  to  Waive  Written  Contract. — In  Cloud  v. 
St  Loois,  etc.,  Ry.  Co.,  14  Mo.  App.  136,  it  is  held  that  a  railroad 
passenger  conductor  is  not  a  general  agent  of  the  railroad  company 
so  as  to  authorize  him  to  waive  a  written  contract  of  carriage 

licket  for  Continuous  Trip — Stop-Over    Permit  Given  by    Con. 

dwtor^In  International,  etc.,  R.  Co.  v.  Best,  93  Tex.  344,  55  S.  W. 

315,  it  appeared  that  a  round-trip  ticket  contained  a  contract  signed 

hy  the  passenger   providing  that   it   should   be   good,    in   returning. 

only  for  a  continuous  trip  from  the  date^  stamped  by  the  agent  at 

the  destination,  and  that  no  agent  or  employees   had  authority  to 

raodify  the  contract.     It  was  held  that  the  passenger  lost  all  right 

to  further  transportation    thereon    by    stopping   at   an    intermediate 

station  while  returning,   though   upon  a   stop-over  permit   given   by 

the  conductor  with  the  assurance  that  it  was  all  right. 

Pennission  of  First  Conductor  to  Stop-Off  at  Intermediate  Sta- 

tion^ln  Petrie  v.  Pennsylvania  R.  Co.,  42  N.  J.  L.  449,  it  appeared 

that  plaintiff  was  riding  in  the  cars,  by  virtue  of  a  ticket  that  did 

^ot  give  him   the    right    to   a    discontinuous    passage;    that   having 

stopped  at  an  intermediate  point,  and  having  entered  another  train 
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he  claimed  the  right  to  continue,  under  permission  given  by  a 
conductor  of  the  first  train,  but  was  ejected  for  refusal  to  pay  fare. 
And  it  also  appeared  that  only  train  agents  had  the  power  to  mod- 
ify the  force  of  such  tickets.  It  was  held  that  his  ejection  was  jus- 
tifiable, although  plaintiff  testified  that  it  was  a  train  agent,  and 
not  a  conductor,  who  had  given  him  such  permission. 

Stop-Over  Privileges — Authority  of  Conductor  to  Bind  Connect- 
ing Carrier. — If  the  authority  of  a  conductor  to  bind  his  company 
by  giving  stop-over  privileges  upon  a  ticket  expressly  denying  such 
right  could  be  assumed  to  exist,  such  act  could  not  bind  his  com- 
pany to  an  undertaking  that  the  passenger  should  be  carried  over 
another  road,  which  had  joined  in  issuing  the  ticket,  contrary  to 
its  express  contract.  So  held  in  International,  etc.,  R.  Co.  v.  Best, 
93  Tex.  344,  55  S.  W.  315. 

H.    WAIVER  OF  CONDITIONS  BY  CONDUCTORS. 

1.   Ticket  Sold  under  Condition  Forbidding  Waiver. 

No  agent,  conductor  or  other  employee  of  the  carrier  can  waive 
the  conditions  of  a  passenger  ticket  which  was  sold  under  an  ex- 
press condition  that  no  agent  or  employee  should  have  the  author- 
ity to  waive  any  of  its  provisions.  Coyle  v.  Southern  R.  Co.,  112 
Ga.  121,  37  S.  E.  163;  International,  etc.,  R.  Co.  v.  Best,  93  Tex.  344, 
55  S.  W.  315;  Ketcheson  v.  Southern  Pac.  Co.,  19  Tex.  Civ.  App.  28S, 
46  S.  W.  907;  Reed  v.  Texas,  etc.,  R.  Co.  (Tex.  Civ.  App.),  50  S. 
W.  432. 

2.    Failure  to  Enforce  on  Other  Occasions. 

The  fact  that  a  stipulation  or  rule  affecting  the  validity  or  use 
of  a  ticket  has  not  been  enforced  by  the  carrier's  employees  on 
other  occasions  or  against  other  passengers  cannot  confer  a  right 
upon  a  passenger  unless  he  knew  of  such  instances  and  they  were 
so  numerous  and  well  known  as  to  amount  to  a  waiver  or  aban- 
donment of  the  rule  or  condition.  Houston,  etc.,  R.  Co.  v.  Jackson 
(Tex.  Civ.  App.),  61  S.  W.  440. 

Iowa. — Hanlon  v.  Illinois  Cent.  R.  Co.,  109  Iowa  136,  80  N.  ^V. 
223;  Sherman  v.  Chicago,  etc.,  R.  Co.,  40  Iowa  45. 

Massachusetts. — Marshall  v.  Boston,  etc.,  R.  Co..  145  Mass.  164, 
13  N.  E.  384;  New  York,  etc.,  R.  Co.  v.  Feely,  163  Mass.  205,  40  N 
E.  20;  Wakefield  v.  South  Boston  R.  Co.,  117  Mass.  544. 

New  Hampshire.--Johnson  v.  Concord  R.  Corp.,  46  N.  H.  213. 

New  York.— Hill  v.  Syracuse,  etc.,  R.  Co.,  63  N.  Y.  101. 

Pennsylvania.— Anderson  v.  Union  Ti  action  Co.,  7  Pa.  Dist.  Ct. 
Rep.  41;  Dietrich  v.  Pennsylvania  R.  Co.,  71  Pa.  St.  432. 

Tennessee. — Watson  v.  Louisville,  etc.,  R.  Co.,  104  Tenn.  194,  56 
S.  W.  1024. 

Texas.— Ellis  v.  Houston,  etc.,  R.  Co.,  30  Tex.  Civ.  App.  172,  TO 
S.  W.  114. 
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Other  Passengers  Permitted  to  Pass  on  Unstamped  Excursion 
Tickets. — The  failure  of  a  railroad  passenger  to  have  his  return  ex- 
cursion ticket  stamped,  as  required  by  its  terms  and  the  rules  of  the 
carrier,  cannot  be  excused  on  the  ground  that  other  passengers, 
holding  like  tickets,  had  been  permitted  to  pass  on  unstamped 
tickets.  So  held  in  VVjftson  v.  Louisville,  etc.,  R.  Co.,  104  Tenn.  194, 
56  S.  W.  1024. 

Unstamped  Return  Ticket— Invited  to  Enter  Car  by  Conductor— 
Subsequently  Ejected.— In  Louisville,  etc.,  R.  Co.  v.  Blair  (Tenn.)» 
IT  -\m.  &  Eng.  R.  Cas.,  N.  S.,  159,  where  it  appeared  that  plaintiff  ex- 
hibited to  the  conductor  an  unstamped  return  ticket  which  had  on 
its  face  a  printed  provision  requiring  it  to  be  stamped  to  be  avaiU 
able  for  a  return  passage,  and  was  told  by  him  that  it  was  all  right 
and  that  he  was  on  the  proper  train,  but,  after  he  had  entered  the 
car  under  his  invitation,  he  was  ejected  because  the  ticket  was  un- 
>tamped.  It  was  held  that  plaintiff  could  not  be  rightfully  ejected 
for  such  cause  after  accepting  such  invitation. 

Ticket  Sold  after  Purchaser's  Refusal  to  Sign. — One  who  pur- 
chases a  railroad  ticket  stipulating  that  the  purchaser  must  sign  his 
name  whenever  called  upon  by  any  conductor  can  not  recover  for 
«)ection  from  a  train  upon  his  refusal  to  sign  the  ticket,  although 
the  agent  from  whom  he  purchased  the  ticket  sold  it  to  him  after 
his  refusal  to  sign  it.  So  held  in  Ketcheson  v.  Southern  Pac.  Co.,  19 
Tex,  Civ.  App.  288,  46  S.  W.  907. 

Transportation  Contrary  to  Terms  of  Contract — Prior  Acts  of  Con- 
**ctor. — A  carrier  is  not  estopped  to  deny  a  passenger's  right  of 
transportation  contrary  to  the  terms  of  his  contract  by  reason  of 
^cts  of  its  conductor  in  previously  accepting  such  contract.  So  held 
»n  Johnson  v.  Michigan  United  Rys.  Co.  (Mich.),  30  R.  R.  R.  346,  53 
Am.  &  Eng.  R.  Cas.,  N.  S.,  346,  116  N.  W.  529. 

Train  Permits  Issued  by  Conductors  in  Violation  of  Rule. — Where 
a  railroad  has  a  rule  forbidding  the  issuance  of  train  permits  by  con- 
<iiJctors,  and  a  passenger  is  ejected  for  want  of  such  a  permit,  the 
carrier  is  not  liable  on  the  ground  that  its  conductors  have  violated 
^ttch  rule,  unless  it  has  been  so  frequently  violated  as  to  warrant 
^he  conclusion  that  it  is  not  enforced.  So  held  in  Houston,  etc., 
Ry  Co.  I'.  White  (Tex.  Civ.  App.),  61  S.  W.  436;  Houston,  etc.,  Ry. 
^0.  V.  Jackson  (Tex.  Civ.  App.),  61  S.  W.  440. 

Indorsement  by  Conductor  upon  Ticket  Showing  It  Had  Been 
Used  after  Its  Expiration. — An  indorsement  upon  a  passenger  ticket 
^^y  a  conductor  showing  it  had  been  used  to  an  intermediate  station 
before  its  expiration,  or  an  allowed  use  of  it  for  a  portion  of  the 
<^istance  thereafter,  with  an  indorsement  by  the  conductor  showing 
^t.  is  not  such  a  waiver  of  conditions  printed  upon  it  specifying  the 
time  of  its  expiration  as  permits  a  fuither  use  of  the  ticket.  So 
held  in  Hill  r.  Syracuse,  etc.,  R.  Co.,  63  N.  Y.  101. 

Failure  to  Enforce  Time  Limit  of  Another  Ticket.— In  H anion  v- 
Illinois  Cent.  R.  Co.,  109  Iowa,  136,  80  N.  W.  223,  it  is  held  that   the 
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r.  Evans  (Ind.),  29  R,  R.  R.  609,  52  Am.  &  Eng.  R.  Cas.,  N.  S.,  609. 
82  N.  E.  773,  it  is  held  that  a  carrier  sued  for  ejection  of  a  passen- 
ger, was  not  precluded  from  relying  on  a  forfeiture  of  this  ticket 
for  misuse,  merely  because  the  conductor  at  the  time  of  the  ejection 
erroneously  refused  to  accept  the  ticket  on  the  ground  that  it  had 
expired. 

Expired  Lay-Over  Ticket  Punched  and  Baggage  Checked  by  Bag- 
gage Master. — In  Wentz  v.  Erie  Ry.  Co.,  3  Hun  (N.  Y.  Sup.  Ct.i, 
241,  plaintiff  claimed  that  he  was  entitled  to  remain  as  a  passenger 
on  defendant's  train  by  virtue  of  a  lay-over  ticket,  which  provided 
that  it  should  be  used  within  five  days  from  its  date,  which  time  had 
expired,  before  entering  the  train  he  had  his  baggage  checked  by 
the  baggage  master,  who,  at  the  same  time,  punched  his  ticket.  It 
was  held  that  plaintiff  was  rightfully  ejected  for  refusal  to  pay  fare, 
and  that  the  acts  of  the  baggage  master  did  not  constitute  any  waiver 
of  the  conditions  of  the  ticket. 

4.    Ratification. 

A  railroad  company  ratifies  an  unauthorized  act  of  one  of  its  em- 
ployees connected  with  or  pertaining  to  a  contract  for  the  trans- 
portation of  a  passenger  by  acting  upon  it  with  knowledge  of  the 
facts,  so  as  to  be  as  much  bound  by  such  act  as  if  it  were  an  au- 
thorized one  in  the  first  place.  Southern  Ry.  Co.  v.  Marshall,  in 
Ky.  260,  23  Ky.  Law  Rep.  813,  23  Am.  &  Eng.  R.  Cas.,  N.  S.,  82.  64 
S.   W.   418. 

Contract  of  Carriage  Made  by  Clerk  Assuming  to  Act  as  General 
Passenger  Agent — Estoppel. — A  railroad  company,  after  acting  upon 
a  contract  of  carriage  with  knowledge  of  the  fact  that  it  had  been 
made  by  a  clerk  assuming  to  act  as  its  general  passenger  agent,  can- 
not deny  the  authority  of  the  clerk  to  enter  into  the  contract.  So 
held  in  Southern  Ry.  Co.  v.  Marshall,  111  Ky.  560,  23  Ky.  Law  Rcp- 
813,  23  Am.  &  Eng.  R.  Cas.,  N.  S.,  82,  64  S.  W.  418. 

L   OPPORTUNITY  TO  PRODUCE  TICKET. 

A  conductor  must  allow  a  passenger  a  reasonable  time  to  produce 
his  ticket,  and  the  carrier  is  liable  for  the  passenger's  ejection  from 
the  train  or  street  car  for  failure  to  present  a  ticket  or  pay  fare 
where  he  was  not  allowed  a  reasonable  time  before  his  ejection  to 
find,  if  necessary,  and  present  his  ticket. 

Connecticut. — Maples  v.  New  York,  etc.,  R.  Co..  38  Conn.  557. 

Georgia. — Western,  etc.,  R.  Co.  v,  Ledbetter,  99  Ga.  318,  25  S-  £• 
663. 

Indiana.— Baltimore,  etc.,  R.  Co.  v.  Norris,  17  Ind.  App.  189,  46  N. 
E.  554. 

Kentucky.— Anderson  v,  Louisville  &  N.  R.  Co.  (Ky.),  34  R.  R- 
R.  220,  67  Am.  &  ^.ng.  R.  Cas.,  N.  S.,  220,  120  S.  W.  298. 
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, — Ferguson  v,  Michigan  'Cent.   R.  Co.,  98   Mich.  533,   57 


X-  E-  SOI. 

Nebraska. — Quigley  v.  Central  Pac.  R.  Co.,  11  Neb.  350. 

New  York.— Hayes  v.  New  York  Cent.  R.  Co.,  34  Hun   (N.  Y.), 

North  Carolina. — Clark  v.  Wilmington,  etc.,  R.  Co.,  91  N.  Car.  506. 

Ohio.— Guy  v.  Pittsburg,  etc.,  R.  Co.,  9  Ohio  Dec.  23. 

Texas. — International,  etc.,  R.  Co.  v.  Wilkes,  68  Tex.  617,  5  S.  W. 

491. 

Doty  to  Give  Time  for  Production  of  Ticket. — If  a  conductor 
compel  a  passenger  to  leave  the  train,  under  a  demonstration  to 
u:»e  force,  and  without  waiting  a  reasonable  time  for  the  passenger 
to  exhibit  a  ticket,  the  temporary  misplacing  of  which  he  an- 
nounces, the  carrier  is  liable  for  resulting  damages.  So  held  in 
International,  etc.,  R.  Co.  v,  Wilkes,  68  Tex.  617,  5  S.  W.  491. 

Duty  to  Give  Time  to  Find  Ticket. — Where  a  passenger  upon 
being  approached  by  the  conductor  for  his  ticket,  stated  that  he 
had  purchased  a  ticket  and  had  it  with  him,  but  had  misplaced  it, 
it  was  the  conductor's  duty  to  give  him  a  reasonable  time  to  find  it, 
if  he  could,  before  ejecting  him  for  refusal  to  present  his  ticket  or 
pay  fare.  So  held  in  Anderson  v,  Louisville  &  N.  R.  Co.  (Ky.), 
:U  R.  R.  R.  220,  57  Am.  &  Eng.  R.  Cas.,  N.  S.,  220,  120  S.  W.  298. 

Doty  to  Ascertain  as  to  Purchase  of  Ticket. — It  is'  the  duty  of 
the  agents  of  a  railroad  company  to  ascertain  whether  a  passenger 
has  purchased  a  ticket  before  ejecting  him  from  the  train,  and 
their  negligence  in  this  respect  cannot  be  pleaded  or  urged  as  a 
defense,  or  considered  in  mitigation  of  damages.  So  held  in  Quigley 
r.  Central  Pac.  R.  Co..  11  Neb.  350. 

Mistake  of  Ticket  Collector  as  to  Possession  of  Ticket  by  Pas- 
senger— ^Ejection. — If  it  turns  out  that  an  ejected  passenger  had 
a  ticket  entitling  him  to  ride  on  the  .train,  then  no  matter  how  much 
^he  ticket  collector  was  mistaken,  nor  how  honestly  he  may  have 
Wlicved  that  the  passenger  had  not  paid  for  his  ticket,  nor  how 
'ittlc  force  was  used  in  ejecting  the  passenger,  the  passenger  is 
entitled  to  full  compensation  from  the  carrier  for  his  expulsion. 
So  held  in  Quigley  v.  Central  Pac.  R.  Co.,  11  Neb.  350. 

Awaken  While  Being  Ejected — Refusal  of  Conductor  to  Allow 
Time  to  Present  Ticket. — In  •  Ferguson  v.  Michigan  Cent.  R.  Co., 
98  Mich.  533,  57  N.  E.  801,  plaintiff  claimed  to  have  been  wrong- 
fully ejected  from  defendant's  train  by  the  conductor  while  in 
possession  of  a  ticket  entitling  him  to  transportation.  The  evidence 
tended  to  show^  that  plaintiff  had  been  for  some  years  subject  to 
deep  sleeps  oi  chronic  drowsiness,  from  which  it  was  difficult  to 
arouse  him;  that  he  purchased  a  ticket  from  M.  to  J.  and  return; 
^A  .  Qjj  his  return  trip,  in  the  night,  he  fell  asleep  soon  after  leav- 
k  I .  xjjgt  ivhen  he  became  conscious,  he  found  he  was  being 
V      d  from    the    car   by  the   conductor;   that,   before   reaching   the 
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door  of  the  car,  he  informed  the  conductor  that  he  had  a  ticket 
to  M.,  but  was  not  given  an  opportunity  to  present  it.  It  was  held 
that  the  conductor  should  have  given  him  a  reasonable  opportunity 
to  produce  his  ticket  before  ejecting  him. 

Rule  Requiring  Commuters  to    Show    Tickets — Failure    to    Give 
Time   to   Find  Ticket.— In    Maples   v.    New    York,    etc.,    R.   Co..  as 
Conn.    557,    it   appeared   that   plaintiff   purchased   of    defendant   rail- 
road a   commutation   ticket.     One  of  the   conditions    of   which   wa> 
that  such  ticket  should  be  shown  to  conductors  when  requested,  or 
when  required  by  the  rules  of  the  company.     One   of  the  rules  of 
the    company    required    commuters    to    show    their    tickets    to    con- 
ductors  when   required,   in   the    same   manner   as   other    passenger?. 
At  the  time  of  purchasing  the  ticket  the  plaintiff  signed  a  receipt 
containing  similar  conditions.     During  the  life  of  such   ticket,  while 
plaintiff    was    riding    in    defendant's    cars,    the    conductor    requested 
him   to   show   his   ticket.     Plaintiff  had   the  ticket  upon    his  per!»on 
but  was  unable   to  find  it   at  the  time,  and   so  informed    the  con- 
ductor.    The   conductor  knew   that  plaintiff  was   a   commuter,  and 
that  his  ticket  had  not  expired,  but  acting  in  accordance  with  hi? 
instructions,    ejected   plaintiff    from    the    train    upon    his    refusal   to 
pay  fare.     It  was  held  that  plaintiff  was  not  bound  to  produce  his 
ticket  immediately  when  requested,  but  was  entitled  to  a  reasonable 
time  to  find  it,  and  was  entitled  to  ride  as  long  as  there  was  any 
reasonable  expectation  of  finding  it  during  the  trip;  that  under  the 
circumstances  the  production  of  his  ticket  was  the  merest  formality; 
and  that  in  the  absence  of  any  express  stipulation  in  the  contract 
that  he  should  pay  the  fare  of  the  passage  unless  the  ticket  should 
be  produced,  his  failure  to  produce  the  ticket,  was  not  such  a  breach 
of   the    contract   as   to   justify   the   defendant   in   rescinding  it.  and 
treating  the  plaintiff  as  a  trespasser  on  the  train. 

Duty  of  Conductor  to  Allow  •  Passenger  to  Go  into  Another  Car 
to  Obtain  Money  to  Pay  Fare.— In  Clark  v.  Wilmington  &  W.  R 
Co.,  91  N.  Car.  506,  it  appeared  that  plaintiff  got  on  a  train  at  a 
certain  station  to  go  to  the  next  station,  about  four  miles  distant, 
without  a  ticket  or  money  to  pay  his  fare.  About  twenty  fi^'^ 
other  persons  took  the  same  train  to  go  to  the  same  place,  one  of 
whom  promised  to  pay  plaintiff's  fare  before  they  got  on  the  train, 
but  he  did  not  sit  in  the  same  car  with  plaintiff.  When  taking  up 
tickets  and  collecting  fare  from  passengers,  the  conductor  was  vold 
by  the  plaintiff  that  he  had  neither  money  nor  ticket,  but  viowld 
get  the  money  if  allowed  to  go  into  the  rear  car  and  see  a  fellow- 
passenger.  But  the  conductor  said:  "I  have  not  time  to  wait.  Vow 
must  get  off,"  and  then  ejected  the  passenger.  The  train  had  made 
about  half  the  distance  between  the  stations.  It  was  held  that  the 
conductor  should  have  allowed  plaintiff  a  reasonable  opportunity 
to  pay  his  fare,  and  that  the  latter  was  entitled  to  recover  for  his 
ejection   against   the    carrier. 
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Duty  of  Conductor  to  Search  Passenger's  Pockets  for  Ticket. — 
The  conductor  of  a  railroad  train  cannot  be  required  to  search 
the  pockets  of  a  passenger  for  his  ticket,  and  if  he  consents  to 
search  a  particular  pocket  at  the  request  of  the  passenger,  he  is 
not  bound  to  search  further.  So  held  in  Louisville,  etc.,  R.  Co.  v. 
Fleming,  18  Am.  &  Eng.  R.  Cas.,  347,  82  Tenn.  (14  Lea),  128. 

Degree  of  Care  Required  of  Conductor  in  Searching  Passenger's 
Pockets  for  Ticket. — But  if  conductor,  at  the  request  of  the  pas- 
senger, undertakes  to  search  the  passenger's  pockets  for  his  ticket, 
he  should  do  so  properly  and  in  good  faith,  but  only  to  the  extent 
of  the  request,  and  if,  acting  in  good  faith  and  with  ordinary 
diligence,  he  fail  to  find  the  ticket,  neither  he  nor  the  carrier  will 
be  liable  for  the  consequences  of  such  failure.  So  held  in  Louis- 
ville, etc.,  R.  Co.  V.  Fleming,  18  Am.  &  Eng.  R.  Cas.  347,  82  Tenn. 
(14  Lea),  12«. 

J.   EJECTED  THROUGH  MISTAKE  OR  NEGLIGENCE 

OF  CONDUCTOR. 

If  the  passenger  is  entitled  to  transportation  under  his  contract 
and  the  rules  of  the  carrier,  the  good  faith  of  the  conductor  in 
ejecting  him  from  a  train  or  street  car  will  not  prevent  the  rail- 
road company  from  being  liable,  if  such  expulsion  was  the  result 
of  mistake,  want  of  judgment,  or  negligence  on  the  part  of  the 
conductor.  Georgia  R.,  etc.,  Co.  v.  Eskew,  86  Ga.  641,  12  S.  E.  1061; 
Southern  Kan.  Ry.  Co.  v.  Rice,  38  Kan.  398,  16  Pac.  817;  Marx 
V.  Louisiana,  etc.,  R,  Co.,  112  La.  1086,  13  R.  R.  R.  635,  36  Am.  & 
Eng.  R.  Cas.,  N.  S.,  635,  36  So.  862;  Illinois  Cent.  R.  Co.  v.  Gortikov 
(Miss.).  28  R.  R.  R.  650,  51  Am.  &  Eng.  R.  Cas.,  N.  S.,  650,  45  So. 
363;  Illinois  Cent.  R.  Co.  v.  Harper,  83  Miss.  560,  35  So.  764;  Texas, 
«c.,  R.  Co.  V.  Dennis,  4  Tex.  Civ.  App.  90,  23  S.  W.  400. 

Conductor  as  Carrier's  Representative. — In  Southern  Kan.  R.  Co. 
f  Rice,  38  Kan.  398,  16  Pac.  817,  it  is  held  that  a  railroad  conductor 
represents  the  company  in  the  discharge  of  his  functions,  and  be- 
ing in  the  line  of  his  duty  in  collecting  fare,  or  taking  up  tickets, 
the  railroad  is  liable  for  any  abuse  of  his  authority,  either  of  com- 
mission or  omission. 

Mistake  as  to  Station  Indicated  on  Ticket — Ejection. — In  Georgia 
K  etc..  Co.  V.  Eskew,  86  Ga.  641,  12  S.  E.  1061,  it  is  held  that 
it  is  no  excuse  for  the  ejection  of  a  passenger  that  the  conductor 
of  the  train  made  a  negligent  mistake  as  to  the  station  indicated 
on  the  face  of  the  ticket  exhibited  and  surrendered  to  the  same 
conductor. 

Mutilated  Ticket. — In  Chicago,  etc.,  R.  Co.  v.  Conley,  6  (nd. 
App.  9,  32  N.  E.  96,  865,  it  is  held  that  where  a  passenger  pre- 
sents a  ticket  which  is  genuine,  and  entitles  him  to  transportation 
on  the  train  in  question,  but  is  somewhat  soiled  or  changed  in  its 
general   appearance,    it   is   the   duty   of   the    conductor    to    listen    to 
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any  explanation  the  passenger  may  offer  to  make,  and  consider 
them  in  connection  with  the  ticket  in  determining  the  question  of 
the  passenger's  rights. 

Mutilated  Ticket — Duty  of  Conductor  to  Honor. — In  Houston,  etc^ 
R.  Co.  V.  Crone  (Tex.  Civ.  App.),  37  S.  W.  1074,  it  is  held  that 
where  a  passenger  presents  a  valid  ticket,  though  in  a  mutilated 
form,  the  conductor  is  bound  to  honor  it,  unless  its  condition  is 
due  to  the  passenger's  fault,  and  the  conductor,  in  the  exercise  of 
reasonable  diligence,  becomes  satisfied  that  it  is  not  valid. 

Sleeping  Car  Ticket — Satisfactory  Assurance  of  Its   Parchaser.— 

In  Pullman  Palace  Car  Co.  v.  Reed,  75  III.  125,  it  appeared  that 
a  passenger  purchased  a  ticket  for  a  particular  berth  in  a  sleeping 
car  and  lost  it,  but  gave  satisfactory  assurance  that  he  had  pur- 
chased it,  but  was  expelled  from  the  sleeping  car,  without  any 
abuse  or  other  aggravating  conduct  on  the  part  of  the  con- 
ductor in  ejecting  him,  who  acted  in  an  honest  purpose  to 
execute  a  reasonable  rule  of  the  carrier,  but  through  a  mistaken 
judgment.  It  was  held  that  there  could  be  a  recovery  only  for 
the  price  paid  for  the  ticket  and  a  reasonable  compensation  for 
the   resulting  troubles   and   inconveniences   to   the   passenger. 

Ticket  Punched  for  Female,  Instead  of  Male — ^Correct  Descrip- 
tion.—In  Illinois  Cent.  R.  Co.  v.  Gortikov  (Miss.),  28  R.  R.  R.  630. 
51  Am.  &  Eng.  R.  Cas.,  N.  S.,  650,  45  So.  363,  it  is  held  that 
where  plaintiff's  ticket  described  him,  even  to  the  fact  of  his  hav- 
ing a  mustache,  defendant's  conductor  was  not  entitled  to  eject 
him  without  giving  him  an  opportunity  to  further  identify  himself 
as  the  original  purchaser  of  the  ticket,  because  the  selling  agent 
by  mistake  punched  the  ticket  for  a  female,  instead  of  a  male,  the 
passenger  not  being  required  to  verify  the  punch  marks  of  the 
selling  agent. 

Ticket  Not  Showing  upon  Which  of  Two  Routes  It  Is  Good- 
Directions  of  Ticket  Agent  and  Statements  of  Preceding  Conductor. 
— In   Illinois   Cent.   R.   Co.  v.   Harper,   35   So.   764,  83   Miss.  560,  ft 
appeared  that  a  railroad  company,  having  two  routes  between  the 
point  where  it  received  a  passenger  and  the  place  of  her  destina- 
tion,   sold    her   a   ticket   without    designation    thereon   of   the  route 
upon  which  it  was  good.     It  was  held  that  if  the  succeeding  con- 
ductor,  after   hearing   the   statements   of   the   passenger,   a  woman, 
detailing    the    directions    she    had    received    from    the    ticket   agent 
and   the  declarations   of  the   preceding  conductor,   refuse   to  honor 
her   ticket   and   eject    her,    unattended   in    the   night   time,    although 
he   acted   politely   in    so    doing,   it   will    constitute    a  -willful    wrong 
and  subject  his  company  to  exemplary  damages. 

Right  to  Ride  on  Drover's  Pass — Forced  to  Draw  Straws 
with  Companion. — Where  the  wrongful  act  of  the  conductor  caused 
a  passenger  entitled  to  ride  on  a  drover's  pass  to  draw  straws 
with  another  person  to   decide  which   of  them   should  ride  on  the 
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pass,  his  drawing  the  losing  straw  did  not  justify  his  expulsion. 
So  held  in  San  Antonio,  etc.,  R.  Co.  v,  Newman,  17  Tex.  Civ.  App. 
606,  43  S.  W.  915. 

Faflnre  to  Run  Train  on  Time — Expiration  of  Ticket — Right  to 
Ride  on  Next  Train — Explanations — Duty  of  Conductor  to  Inves- 
tigatCy — When  a  railroad  company  fails  to  run  its  train,  and  a 
ticket  holder  hoards  the  first  passenger  train  thereafter,  he  is  not 
to  be  ousted  from  the  train  on  the  ground  that  the  limit  of  the 
ticket  had  expired,  and  where  the  passenger  properly  delivered  his 
ticket  and  explained  why  he  was  not  on  the  first  train,  this  was 
enough  to  place  the  conductor  of  the  train  the  passenger  boarded 
on  inquiry,  and  to  stay  the  passenger's  expulsion  until  he  could 
tind  out  whether  the  passenger  stated  the  truth  or  not.  So  held 
in  Marx  v.  Louisiana,  etc.,  R.  Co.,  112  La.  1086,  13  R  R.  R.  635, 
36  Am.  &  Eng.   R.   Cas.,  N.  S.,  635,  36  So.  862. 

Bzcnnion  Ticket — Right  to  Reasonable  Time  after  Accomplish- 
ment of  Purpose    of  Trip. — Where   a   railroad   company   offers    for 
>ale  excursion  tickets,  good  for  a  limited  time  only,  over  its  own 
and  connecting   lines,  to   induce  purchasers   thereof  to  visit   a   dis- 
tant place  for   a   specific   purpose^   the   purchaser   of   such   a   ticket 
is  entitled   to   a   reasonable   time   after   the   accomplishment   of   the 
porpose  of  the  trip  to  make  the  return  journey,  even  after  the  time 
lunit  as   stated    on    the   ticket    has    expired,    and    a    conductor    has 
no  more  right  to  look  to  the  face  of  such  ticket  alone,  in  expel hng 
its  purchaser  from  a  train,  than  the  carrier  for  whom  he  is  acting 
tas.    So  held  in  Texas,   etc.,   R.   Co.  v.   Dennis,   4  Tex.  Civ.  App. 
SO.  23  S.  W.  400. 

Sune — Same — Auction  Sale  of  City  Lots  Advertised. — In  Texas, 
«tc,,  R.  Co.  V.  Dennis,  4  Tex.  Civ.  App.  90,  23  S.  W.  400,  it  appeared 
a  town  lot  company  advertised  an  auction  sale  of  lots  in  a  distant 
city,  and  a  railroad  company  placed  excursion  tickets  to  the  city 
and  return  in  the  hands  of  its  agents,  good  for  a  specified  limited 
time  and  at  a  reduced  rate.  It  was  held  that  a  purchaser  of  one 
of  such  tickets  who  used  due  diligence  after  the  auction  sale  to 
roake  the  return  trip,  could  not  be  lawfully  expelled  from  one  of  the 
railroad's  trains,  although  the  time  limit  of  his  ticket  had  expired. 

Change  in  Rules  as  to  Sale  of  Tickets  and  Stoppage  of  Trains^-^ 
Pailnre  to  Inform  Conductor — Ejection  of  Passenger. — In  Sheets  v. 
Ohio  River  R.  Co.,  39  W.  Va.  475,  20  S.  E.  566,  it  is  held  that 
where  a  railroad  company  fails  to  inform  a  conductor  of  a  change  ,. 
^n  its  rules  and  regulations  as  to  the  tale  of  tickets  and  the  stop- 
page of  its  trains,  and  the  conductor,  acting  through  want  of  the 
necessary  information  wrongfully  refuses  to  carry  a  passenger  to 
his  destination  and  ejects  him  from  the  train,  there  may  be  a  re- 
covery against  the  carrier  for  such  ejection. 

Holder  of  First  Class  Excursion  Ticket  Denied  All  Acconmioda- 
tiott  on  Steamer  for  Refusal  to  Pay  Full  Fare — ^Marine  Tort. — In 
Oleason  v.  The  Willamette  R  Co.  Valley  (D.  C),  71  Fed.  Rep.  712.  it 
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appeared  that  libellant  purchased  from  a  ticket  broker  the  return 
coupon  of  a  first  class  excursion  ticket  from  San  Francisco  to 
Albany,  Ore.,  and  return,  such  coupon  bearing  on  its  face  no  pro- 
hibition of  transfer,  and  entitling  the  holder  to  travel,  partly  by 
rail  and  partly  by  steamer,  to  San  Francisco.  The  ticket  was  ac- 
cepted, without  objection,  for  libellant's  passage  over  the  railroad, 
and  he  went  on  board  the  steamer,  showed  his  ticket,  and  was 
assigned  a  berth,  and  enjoyed  the  privileges  of  a  first-class  pas- 
senger until  the  middle  of  the  following  day,  when  the  purser 
of  the  steamer  informed  him  that  his  ticket  would  not  be  accepted, 
and  refused  longer  to  furnish  him  accommodations,  unless  he  paid 
the  full  fare  to  San  Francisco.  This  he  refused  to  do,  but  ofifered 
to  pay  for  a  steerage  passage,  but  the  purser  refused  to  allow  him 
to  do  this,  and  publicly  ordered  the  steerage  steward,  not  to  furnish 
him  food  or  accommodation.  First  class  accommodations  were 
offered  him,  if  he  would  pay  for  them,  but  declining  to  do  so, 
libellant  was  obliged  to  pass  the  night  and  part  of  a  day  without 
food  or  bed,  in  an  exposed  part  of  the  steamer,  in  cold  and  foggy 
weather.  It  was  held  that  libellant  was  entitled  to  be  carried  to 
San  Francisco  as  a  first-class  passenger,  without  paying  additional 
fare,  and  the  refusal  of  the  officers  of  the  vessel  to  give  him  such 
accommodations  was   a   marine   tort. 

Conductor  Not  Required  to  Accept  Explanations. — But  in  Pitts- 
burgh, etc.,  Ry.  Co.  r.  Daniels,  90  III.  App.  154.  it  is  held  that  a 
conductor  cannot  be  expected  to  accept  explanations  of  the  passen- 
ger in  regard  to  a  defective  or  otherwise  invalid  ticket  which  he 
produces,  or  when  he  fails  to  present  any  ticket. 

Ticket  Lost  or  Mislaid— Duty  of  Conductor  to  Weigh  Testimony. 
— And  where  a  passenger  has  lost  or  nlislaid  his  ticket,  the  con- 
ductor whose  duty  it  is  to  take  it  up  cannot  be  required  to  hear 
testimony  on  the  subject,  or  to  determine  its  weight,  at  the  peril 
of  the  carrier,  under  a  rule  which  gives  him  no  discretion.  So 
held  in  Louisville,  etc.,  R.  Co.  v.  Fleming,  18  Am.  &  Eng.  R.  Cas. 
a47,  82  Tenn.  (14  Lea),  128. 

Declaration  of  Commuter  That  His  Ticket  Has  Not  Expired— 
So  in  Downs  v.  New  York,  etc.,  R.  Co.,  36  Conn.  287,  290,  it  is 
said  in  the  opinion:  **It  is  easy  to  see  that  the  conductors  of  trains 
on  a  railroad  cannot  be  expected  to  remember  the  length  of  time 
a  commutation  ticket  has  to  run  in  each  particular  case,  although 
it  may  have  been  repeatedly  shown  to  them,  and,  therefore,  if  ^^^' 
road  companies  are  bound  to  trust  to  the  declarations  of  commuters, 
that  the  time  has  not  expired,  they  are  in  danger  of  being  ^^' 
frauded   in   many   cases." 

Loss  of  Non-Transferable  Commutation  Ticket. — And  the  pu^' 
chaser  of  a  .non-transferable   commutation   ticket,   who   has  lost  it* 

■ 

and  refuses,  on  accoimt  of  such  loss,  to  pay  his  fare  upon  a  tram, 
falls    within    the    rule    requiring   a    conductor    to    eject   a    passenger 
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who  refuses  to  produce  a  ticket  or  pay  his  fare  on  demand,  and 
cannot  maintain  an  action  in  tort  against  the  carrier  for  being 
ejected  by  the  conductor  for  non-compliance  with  the  rule.  So 
held  in  Crawford  v.  Cincinnati,  etc.,  R.  Co.,  26  Ohio  St.  580,  13 
Am.  Ry.  Rep.  387. 

Permit  to  Ride  on  Freight  Train — Right  of  Conductor  to  Demand 
Proof. — Generally,  a  conductor  of  a  freight  train  may  require  of 
otic  seeking  passage  thereon  evidence,  beyond  his  own  statement  and 
the  production  of  a  ticket,  that  he  has  conformed  to  a  regulation  re- 
quiring a  special  permission  in  order  to  entitle  one  to  transportation 
on  a  freight  train,  in  addition  to  a  ticket.  So  held  in  Louisville, 
etc,   R.    Co.   V,    Hine,    121    Ala.   234,   25    So.    857. 

Ticket  in  Possession  of  Companion,  Left  at  Station  by  Accident. — 
In  Nutter  v.  Southern  Ry.  (Ky.),  78  S.  W.  470,  it  appeared  that 
before  plaintiff  boarded  defendant's  train  she  handed  her  ticket  to 
her  companion  for  safe-keeping,  and  the  latter,  being  unable  to 
secure  a  seat  in  the  car  with  plaintiff,  left  it  to  go  to  another 
car,  and  was  left  at  the  station,  with  plaintiff's  ticket  in  her  pos- 
session, and  when  plaintiff's  fare  was  demanded,  she,  having  neither 
ticket  or  money,  was  ejected.  It  was  held  that  such  ejection  was 
justifiable. 

Without  Street  Car  Transfer— Mere  Word  of  Passenger— State- 
ments of  Others. — And  in  Bradshaw  v,  R.  R.  Co.,  16  Am.  &  Eng. 
R.  Cas.  386,  135  Mass.  407,  46  Am.  Rep.  481,  it  is  said  in  the 
opinion:  "The  conductor  of  a  street  car  cannot  reasonably  be  re- 
quired to  take  the  mere  word  of  a  passenger  that  he  is  entitled 
to  be  carried  by  reason  of  having  paid  a  fare  to  a  conductor  of 
another  car,  or  even  to  receive  and  decide  on  the  verbal  statements 
of  others  as  to  that  fact.  The  conductor  has  other  duties  to  per- 
form, and  it  would  often  be  impossible  for  him  to  ascertain  and  de- 
cide upon  the  right  of  the  passenger,  except  in  the  usual  simple 
and  direct  way.  It  is  no  great  hardship  upon  the  passenger  to 
put  upon  him  the  duty  of  seeing  to  it  in  the  first  instance  that 
he  receive  and  present  to  conductor  the  proper  ticket  or  check, 
or  if  he  fails  to  do  this,  to  leave  him  to  his  remedy  against  the  com- 
pany for  a  breach  of  its  contract."    *    ♦    * 

"The  practical  result  would  be  either  that  the  railroad  company 
would  find  itself  obliged  in  common  prudence  to  carry  every 
Wssenger  who  should  claim  a  right  to  ride  in  its  cars,  and  thus 
submit  to  frequent  frauds,  or  else  in  order  to  avoid  this  wrong, 
to  make  such  stringent  rules  as  to  greatly  incommode  the  public 
and  deprive  them  of  their  facilities  of  transfer  from  one  line  to  an- 
other which  they  now  enjoy.  It  is  a  reasonable  practice  to  require 
>  passenger  to  pay  his  fare,  or  show  a  ticket  or  pass,  and  in  view 
of  the  difficulties  above  alluded  to,  it  would  be  unreasonable  to  hold 
t^at  a  passenger,  without  such  evidence  of  his  right  to  be  carried, 
^ight  forcibly    retain   his    seat    in   a   car    upon    his    mere    statement 


I 
! 

i  320. 
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that  he  is  entitled  to  a  passage.  ♦  ♦  *  The  two  supposed 
rights  are  in  fact  inconsistent  with  each  other.  If  the  passenger 
has  an  absolute  right  to  be  carried,  the  conductor  can  have  no 
right  to  require  the  production  of  a  ticket  or  the  payment  of  fare. 
It  is  more  reasonable  to  hold  that  for  the  time  being  the  passenger 
must  bear  the  burden  which  results  from  his  failure  to  have  a 
proper  ticket." 

Loss  of  Ticket  at  Intermediate  Station— Trunk  Checked  to  Des- 
tination.— Where  a  passenger  lost  her  ticket  at  an  intermediate 
station,  the  fact  that  her  trunk  had  been  checked  to  her  destina- 
tion was  not  such  evidence  to  the  conductor  of  the  train  from 
the  intermediate  station  to  her  destination  that  she  had  had  a 
ticket  as  to  render  it  wrongful  for  him  to  eject  her  from  the 
train  for  failure  to  produce  her  ticket  or  pay  fare.  Texas,  etc., 
R.  Co.  V,  Smith,  38  Tex.  Civ.  App.  4,  84  S.   W.  852. 

Steamboat  Tickets  Collected  at  Destination— Right  to  Detain  Pas- 
senger without  Ticket. — In  Standish  v,  Narragansett  Steamship  Qo., 
Ill  Mass.  512,  it  is  held  that  if  it  is  the  custom  of  carriers  by  a 
steamboat  to  collect  the  passage  tickets  as  the  passengers  are  leav- 
ing the  boat,  and  a  passenger  attempts  to  land  without  a  ticket, 
alleging  that  he  had  lost  it,  the  carriers  have  a  right  to  detain  him 
a  reasonable  time,  to  inquire  on  the  spot  into  the  circumstances 
of  the  case.' 

Wrongful  Refusal  of  Conductor  to  Return  E<zpired  Ronnd-Tnp 
Ticket  to  Passenger— Right  to  Remain  on  Train.— In  Elliott  v. 
Southern  Pac.  Co.,  145  Cal.  441,  79  Pac  420,  it  is  held  that  the 
fact  that  a  conductor  improperly  retained  an  expired  round-trip 
ticket,  and  refused  to  return  it  to  plaintiff,  could  not  give  the  latter 
any  right  to  remain  on  the  train  without  the  presentation  of  a 
vilid  ticket,  or  payment  of  fare,  and  without  any  offer  to  pay 
fare  upon  the  return  of  the  ticket. 

K.    FIRST  CONDUCTOR  IN  FAULT,  AND  EJECTED 

BY  ANOTHER. 

And  it  is  generally  held  that  where  the  ejection  of  a  passenger 
by  a  succeeding  conductor  was  the  result  of  the  mistake,  ignorance, 
or  negligence  of  the  first  conductor,  the  fact  that  the  conductor 
who  ejected  the  passenger  was  not  himself  in  fault  in  doing  so, 
is  no  defense  to  an  action  to  recover  against  the  carrier  for  the 
ejection. 

United  States.— Schofield  v.  Pennsylvania  Co.  (C.  C.  A.),  112  Fed. 
Rep.  856. 

California.— Sloane  v.  Southern  Cal.  R.  Co..  Ill  Cal.  668,  44  Pac 


Georgia. — City,  etc.,  R.  Co.  v.  Brauss.,  18  Am.  &  Eng.  R.  Cas.  324. 
70  Ga.  368;  Georgia  R.,  etc.,  Co.  v.  Eskew,  86  Ga.  641,  12  S. 
E.  1061. 
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IndiiiUL—Lake  Eric,  etc.,  R.  Co.  z\  Fix,  11  Am.  &  Eng.  R.  Cas. 
IW,  88  Ind.  381,  45  Am.  Rep.  464;  Pennsylvania  Co.  v.  Bray,  125 
Ind.  229,  25  N.  E.  439;  Pittsburg,  etc.,  R.  Co.  v.  Henning,  39 
Ind.  509. 

lowa^— Ellsworth  v.  Chicago,  etc.,  R.  Co.,  95  Iowa  98,  63  N. 
W.  584. 

Kcntocky. — Louisville,  etc.,  R.  Co.  v,  Gaines,  99  Ky.  411,  36  S. 
W.  174. 

Maryland.— Philadelphia,  etc.,  R.  Co.  v.  Rice,  64  Md.  63,  21  Atl.  97. 

Masaachiuetts. — Murdock  v.  Boston,  etc.,  R.  Co.,  21  Am.  &  Eng. 
R.  Cas.  268,  137  Mass.  293,  50  Am.  Rep.  307. 

Michigaii. — Hufford  v.  Grand  Rapids,  etc.,  R.  Co.,  64  Mich.  631, 
31  N.  W.  544;  Rouser  v.  North  Park  St.  R.  Co.,  97  Mich.  565.  56 
N.  W.  937. 

MisasnppL — Kansas  City,  etc.,  R.  Co.  v.  Riley,  68  Miss.  765,  9 
Sa  413. 

New  York. — Eddy  v.  Syracuse,  etc.,  R.  Co.,  50  N.  Y.  App.  Div. 
109.  63  N.  Y.  Supp.  645;  Jacobs  v.  Third  Avenue  R.  Co.,  71  N.  Y. 
App.  Div.  199,  75  N.  Y.  Supp.  679;  Muckle  v.  Rochester  R.  Co.,  79 
Him  (N.  Y.).  33;  Tarbell  v.  Northern  Cent.  R.  Co.,  24  Hun  (X. 
Y.).  51. 

Pennsylvania. — Baltimore,  etc.,  R.  Co.  v.  Bambrey  (Pa.),  16  Atl. 
Rep.  67;  Laird  v.  Pittsburgh  Traction  Co.,  166  Pa.  St.  4.  31  Atl.  51. 

Tennessee— O'Rourke  v.  Street  R.  Co.,  103  Tenn.  124. 

Texas.— Gulf,  etc.,  R.  Co.  v.  Halbrook,  12  Tex.  Civ.  App.  475, 
33  S.  W.   1028. 

West  Virginia.— Trice  v.  Chesapeake,  etc.,  R.  Co.,  40  W.  Va.  271, 
21  S.  E.  1022. 

Surrender  of  Ticket— Duty  to  Famish  Evidence  of  Right  to  Con- 
tnuie  Journey — Degree  of  Care. — The  measure  of  care  required  of  a 
railroad  company  to  see  that  a  passenger,  after  his  ticket  is  taken 
ttp,  is  provided  with  evidence  of  his  right  to  continue  his  journey 
is  extreme  care  and  diligence.  So  held  in  Sloane  v.  Southern  Cal. 
R.  Co.,  Ill  Cal.  668,  44  Pac.  320. 

Passenger  Cannot  Lose  Any  Rights  by  Surrendering  Ticket  at 
Condnctor's  Request. — In  Georgia  R.,  etc.,  Co.  v.  Eskew,  86  Ga. 
Wl»  12  S.  E.  1061,  it  is  said  in  the  opinion:  "A  passenger  who 
bad  paid  for  and  supplied  himself  with  a  ticket  in  all  respects  valid 
and  regular,  boarded  the  proper  train,  and  surrendered  the  ticket 
to  the  company  at  its  own  request,  canaot  be  required  either  to 
produce  the  ticket  when  again  called  upon  for  it,  or  to  pay  fare 
as  a  condition  of  remaining  upon  the  train  and  being  carried  to  the 
point  indicated  upon  the  ticket  as  the  terminus  of  his  route.  He  has 
no  further  concern  with  the  ticket,  and  can  lose  none  of  his  rights 
by  any  mistake  made  by  the  conductor  in  reading  it,  construing  it, 
niingling  it  with   other   tickets   or   disposing   of   it   otherwise." 
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Where  Second  Conductor  Believes  That  Through  Ticket  Has 
Been  Surrendered. — In  East  Tenn.,  etc.,  R.  Co.  v.  King,  88  Ga.  443, 
14  S.  E.  708,  it  is  held  that  when  a  passenger  has  pttrchased  a 
through  ticket  and  surrendered  it  to  the  first  conductor  on  his  de- 
mand, if  a  second  conductor  is  satisfied  of  this  upon  the  evidence 
exhibited  by  the  passenger,  he  has  no  legal  right  to  expel  the 
passenger  because  he  does  not  pay  fare  or  produce  the  ticket, 
although  a  rule  of  the  company  requires  expulsion  under  such 
circumstances. 

Failure  of  First  Conductor  to  Give  Check  in  Exchange  for  Ticket. 
— In  Pittsburg,  etc.,  R.  Co.  v.  Hennigh,  39  Ind.  509,  it  appeared 
that  a  passenger  gave  to  the  conductor  of  the  train  his  ticket 
from  C.  to  N.,  but  the  conductor  gave  him  no  check  in  return; 
and  that  before  reaching  N.,  there  was  a  change  of  conductors,  and  the 
new  conductor  ejected  the  passenger  for  not  having  a  ticket  or 
check.     It  was  held  that  the  railroad  was  liable  for  such  expulsion. 

Same — Ejected  by  Same  Conductor. — In  Chicago,  etc.,  R.  Co.  v. 
Griffin,  68  111.  499,  an  action  by  a  passenger  to  recover  damages 
for  being,  ejected  from  a  train,  plaintiff  insisted  that  he  had  pur- 
chased a  ticket  to  a  certain  station,  which  the  conductor  took  up 
before  reaching  it,  while  the  conductor  claimed  that  the  ticket 
called  for  passage  only  to  the  station  where  plaintiff  was  ejected. 
The  trial  court  instructed,  as  a  matter  of  law,  that  it  was  the 
duty  of  the  conductor,  in  taking  up  the  ticket,  to  give  back  a  check, 
or  punch  the  ticket  and  allow  plaintiff  to  hold  it  until  all  inter- 
mediate stations  were  passed.  It  was  held  that  the  law  imposes 
no  such  duty;  and  if  it  did,  the  neglect  to  do  so  could  work  no 
injury,  as  plaintiff  was  entitled,  notwithstanding,  to  be  carried  to 
the  station  to  which  he  paid  fare;  and  that  by  not  demanding  a 
check  on  surrendering  the  ticket  the  point  could  not  arise. 

Return  Coupon  of  Ticket  Tom  Off  by  Brakeman. — In  Lake  Erie, 
etc.,  R.  Co.  V.  Fix,  11  Am.  &  Eng.  R.  Cas.  109,  88  Ind.  381,  45 
Am.  Rep.  464,  the  evidence  showed  that  plaintiff  had  purchased 
a  round-trip  ticket  of  the  defendant's  agent  at  one  of  its  stations; 
that  shortly  after  entering  the  car  a  man  came  along,  asked  for  the 
ticket,  which  was  given  him,  tore  it  in  two,  handing  bock  one  part 
and  retaining  the  other.  At  about  eleven  o'clock  the  same  night, 
plaintiff  entered  a  car  on  defendant's  road  to  return  to  the  station 
at  which  he  had  purchased  the  ticket,  and  handed  the  conductor 
the  part  of  the  ticket  returned  to  him  by  the  man  who  had  torn 
it  in  two  on  the  first  train,  but  the  conductor  refused  to  accept  it, 
and,  upon  plaintiff's  refusal  to  pay  fare,  ejected  him  from  the  train, 
in  spite  of  his  explanations  in  regard  to  the  ticket  and  his  protests. 
The  man  who  took  the  ticket  on  the  first  train  was  the  brakeman 
instead  of  the  conductor,  the  latter  being  on  the  engine.  The 
brakeman  testified  that  he  supposed  that  one  half  of  the  ticket  was 
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good  for  a  ride  either  way.     It  was  held  plaintiff  was  entitled  to 
recover  damages  against   the   carrier. 

Passenger  May  Make  Return  Trip  on  Going  Coupon. — In  Penn- 
^vh'ania  Co.  v.  Bray,  125  Ind.  229,  25  N.  £.  439,  it  is  said  in  the 
opinion:  '*The  law  as  to  the  right  of  a  passenger  to  be  carried 
on  the  wrong  coupon  in  case  the  coupons  are  detached  by  the 
conductor  on  the  going  trip,  and  the  returning  coupon  retained 
by  the  conductor,  and  the  going  coupon  returned  to  the  passenger, 
which  the  passenger  retains  without  discovering  the  mistake  until 
presenting  it  to  the  conductor  on  his  return  trip  and  then  makes 
the  explanation,  is  fully  considered  and  decided  in  the  case  of 
Lake  Erie,  etc.,  R.  Co.  v.  Fix,  11  Am.  &  Eng.  R.  Cas.  109,  88 
Ind.  381,  45  Am.  Rep.  464.  In  that  case  it  is  held  that  under  such 
circumstances  the  passenger  has  the  right  to  be  carried  on  his 
return  trip  on  presenting  the  going  coupon  with  the  explanation; 
and  the  decision  is  well  supported  by  authority.  See,  also,  Godfrey 
V.  Ohio,  etc.,  R.  Co.,  116  Ind.  30,  18  N.  E.  61." 

Romd-Trip  Ticket — Return  Coupon  Taken  up  by  Mistake.-^In  Kan< 
>is  City,  etc.,  R.  Co.  v.  Riley,  68  Miss.  765,  9  So.  443,  it  is  held 
that  where  one  purchases  a  round-trip  ticket,  and  the  out-going 
conductor,  by  mistake,  takes  up  the  wrong  end  of  it,  the  passenger 
is  entitled  to  ride  on  the  portion  of  ticket  left  in  his  hands;  and 
it  the  return  conductor  refuses  to  honor  this,  and,  ignoring  explana- 
tions, ejects  him  for  refusal  to  pay  fare,  the  railroad  company  is 
liable  therefor  in  damages. 

Trip  Check  Given  in  Exchange  for  Round-Trip  Ticket— In  Balti- 
more &  O.  R.  Co.  V,  Bambrey  (Pa.),  16  Atl.  67,  it  appeared  that 
plaintifiE  purchased  from  the  agent  of  defendant  railroad  a  round- 
trip  ticket  from  E.  to  O.  and  return;  that  this  ticket  was  taken 
^P  by  the  conductor  of  the  train  going  to  O.,  and  a  trip  check 
given  in  exchange;  that  plaintifif,  relying  in  good  faith  upon  such 
trip  check  as  her  return  ticket,  boarded  a  train  to  return  to  E.,  and 
such  check  was  rejected  by  the  conductor  of  the  train,  and  plaintiff 
^as  ejected,  and  had  to  walk  home,  about  eight  miles.  It  was 
held  that  defendant  was  liable. 

Passenger  Left  without  Evidence  of  Right  to  Continue  Journey 
^rom  Intermediate  Point. — In  Townsend  v.  New  York  Cent.,  etc., 
K.  Co.,  4  Hun  (N.  Y.),  217,  6  T.  &  C.  495,  it  appeared  that  plaintiff 
purchased  a  ticket  from  S.  to  R.,  and  boarded  a  train  which  stopped 
*t  P.,  where  passengers  going  farther  north  were  accustomed  to 
^aVc  the  next  train;  that  just  before  coming  to  P.,  the  conductor 
of  the  train  took  up  plaintiff's  ticket;  that  plaintiff  having  entered 
^^t  next  train  going  north  at  P.,  the  conductor  of  that  train,  shortly 
after  leaving  that  place,  demanded  his  ticket,  and,  upon  his  refusal 
^0  pay  the  fare,  ejected  him  from  the  train,  although  informed  by 
plaintiff  and  other  passengers   that  the  other   conductor  had  taken 
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his    ticket.     It   was   held   that   he   was    entitled   to   recover    for  his 
ejection. 

Conductor's  Check  Given  in  Exchange  for  Round-Trip  Ticket 
Conferring  Stop-Over  Privilege  at  Intermediate  Station. — In  Pahnet 
V.  Charlotte,  etc.,  R.  Co.,  "3  S.  Car.  580,  it  appeared  that  plairtiff 
was  a  passenger  on  the  train  of  defendant,  under  a  contract  for 
transportation  from  Charlotte,  N.  Car.  to  Augusta.  Ga.  with  privi- 
lege of  stopping  at  Columbia.  His  ticket  was  a  through  ticket 
from  New  York  to  Savannah,  with  coupons  for  the  different  roads, 
for  defendant's  road  there  being  two,  one  from  Charlotte  to 
Columbia,  and  one  from  Columbia  to  Augusta.  On  the  passage 
from  Charlotte  to  Columbia,  the  conductor  detached  both  coupons, 
and  gave  plaintiff  a  conductor's  check,  which  by  the  rules  of  the 
carrier  and  the  general  usage  of  railroads,  was  good  only  for  that 
trip.  Plaintiff  stopped  at  Columbia,  and  the  next  day  took  the 
train  for  Augusta,  in  charge  of  another  conductor.  On  this  train 
he  exhibited  to  its  conductor  such  conductor's  check  and  his  ticket 
with  the  two  coupons  missing,  but  was  informed  they  would  not 
do,  and  he  must  pay  fare  to  Augusta  or  leave  the  car,  and  he,  upon 
his  refusal  to  make  such  payment,  was  ejected  from  the  train.  It 
was  held  that  the  act  of  the  conductor  in  ejecting  him  was  wrongful, 
and  that  defendant  was  liable  therefor. 

Right  to  Stop-Over  Refused — Coupon  Covering  Distance  from  In- 
termediate Point  Previously  Taken  Up. — In  Sco field  v.  Pennsylvania 
Co.  (C.  C.  A.),  112  Fed.  Rep.  856,  it  is  held  that  where  a  rail- 
road company  agrees  to  transport  a  passenger  to  a  certain  point, 
with  the  right  to  stop  off  at  an  intermediate  point,  and  the  ticket 
coupon  covering  the  distance  between  such  points  is  taken  up  by 
the  company's  conductor  before  reaching  the  intermediate  point, 
over  the  passenger's  objection,  the  fact  that  the  passenger  was 
thus  left  without  written  evidence  of  his  right  to  resume  his  journey 
from  the  place  of  stop-over  gave  the  conductor  of  a  later  train 
no  authority  to  eject  the  passenger,  since  such  right  of  the  pas- 
senger can  be  founded  on  a  parol  agreement. 

Mistake  of  Conductor  of  One  Company  in  Punching  Transfer 
Check — Ejected  by  Conductor  of  Other  Company. — In  Jacobs  r. 
Third  Ave.  R.  Co.,  71  N.  Y.  App.  Div.  199,  75  N.  Y.  Supp.  679. 
it  is  held  that  where  two  street  railway  companies,  for  a  valuable 
consideration,  agree  to  accept  transfer  tickets  issued  by  each  other, 
the  conductor  of  one  of  the  companies,  in  issuing  a  transfer  ticket 
entitling  the  holder  to  ride  upon  the  cars  of  the  other  company, 
acts  as  the  agent  of  the  latter,  and  under  such  circumstances  the 
status  of  a  person  riding  upon  a  transfer  ticket  is  the  same  as  if 
he  had  paid  a  cash  fare;  and  where,  owing  to  the  mistake  of  the 
conductor  who  issued  the  transfer  ticket  in  punching  thereon  the 
time  it  was  issued  (which  mistake  the  passenger  was  unable  to 
discover  because  of  his  ignorance  of  the  meaning  of  the  numbers 
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upon  the  transfer  ticket),  a  conductor  of  the  second  com- 
pany refuses  to  honor  the  ticket,  ejects  its  holder  from  the  car 
and  causes  his  arrest  and  imprisonment,  the  latter  company  is 
liable  in  damages,  although  the  conductor  acted  in  good  faith, 
without  malice  and  with  a  desire  to  protect  the  property  of  the 
company. 

Time  of  Issue  of  Transfer  Erroneously  Punched — Ejection. — In 
Eddy  V.  Syracuse,  etc.,  R.  Co.,  50  N.  Y.  App.  Div.  109.  63  N.  Y. 
Sapp.  645,  it  is  held  that  where  a  passenger  receives  from  the  con- 
ductor of  a  street  car  a  transfer  containing  the  following  condition: 
"Good  only  at  transfer  junction— on  first  connecting  car,  after  time 
canceled  on  the  line  punched,  subject  to  Rules  of  this  Company," 
and,  without  knowledge  that  the  time  at  which  the  transfer  had 
been  issued  had  been  erroneously  punched,  and  without  being  negli- 
gent in  failing  to  discover  that  fact,  boards  the  first  car  which  the  transfer 
would  have  entitled  him  to  ride,  if  it  had  been  properly  punched, 
his  ejection  from  it,  because  of  its  conductor's  refusal  to  honor  the 
transfer,  is  wrongful,  and  entitles  him  to  recover  resultant  damages 
from  the  carrier. 

CONTRARY  VIEW. 

Ticket  Prematurely  Taken  Up— Right    to    Eject    Passenger. — In 

Ba^ett  V.  Baltimore,  etc.,  R.  Co.,  3  App.  Cas.  (D.  C.)»  522,  it  is 
said  in  the  opinion:  "There  is  a  class  of  cases  where  it  has  been 
held  that  the  conductor  was  justifiable  in  expelling  the  passenger 
when  on  the  cars  without  a  ticket,  but  who  claimed  to  the  con- 
ductor and  proved  on  the  trial  that  he  had  purchased  and  paid  for 
a  passage  over  the  road  of  the  defendant  but  had  lost  his  ticket, 
or  it  had  been  prematurely  taken  up  by  a  conductor  of  the  same 
company,  who  had  failed  to  give  the  passenger  any  evidence  of 
h«  right  to  continue  his  journey  to  be  presented  to  a  subsequent 
conductor,  or  was  otherwise  without  any  evidence  of  his  right  to 
be  conveyed  on  the  train.  As  of  this  class  may  be  cited  Bradshaw 
'  R.  R.  Co.,  16  Am.  &  Eng.  R.  Cas.  386,  135  Mass.  407,  46  Am. 
^cp.  481;  Shelton  v.  Lake  Shore,  etc.,  R.  Co.,  29  Ohio  St.  214; 
Vorton  V.  Milwaukee,  etc.,  R.  Co.,  64  Wis.  234,  11  N.  W.  482; 
Chicago,  etc.,  R.  Co.  v.  Griffin,  68  111.  499." 

In  the  case  of  Hibband  v.  New  York,  etc.,  R.  Co.,  15  N.  Y.  455, 
which  is  approved  in  Townsend  v.  New  York,  etc.,  R.  Co.,  56  N.  Y. 
295,  the  rule  is  laid  down  where  a  party  claimed  that  his  ticket  was 
taken  up  by  a  conductor  on  a  previous  train  before  he  had  completed 
t^e  journey  which  the  ticket  entitled  him  to  ride,  that  "for  the 
wrongful  act  in  taking  his  ticket  he  has  a  complete  remedy  against 
the  company.  The  conductor  of  the  train  upon  which  he  was  not 
bound  to  take  his  word  that  he  had  had  a  ticket  showing  his  right 
to  a  passage  to  *  *  *  which  had  been  taken  up  by  the  conductor 
0^  the  other  train.  His  statement  to  that  effect  was  wholly  imma- 
t<?nal,  and  it  was  the  duty  of  the  conductor  to  enforce  the  regula- 
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tion,     *     ♦     *     by  putting  the  plaintiff  off,  in  case  he   persistently 
refused  to  pay  fare." 

Trip  Check  Given  Instead  of  Stop-Over  Ticket — In  Yorton  v,  Mil- 
waukee, etc.,  R.  Co.,  54  Wis.  234,  62  Wis.  367,  it  is  held  that  if  a 
passenger  asks  the  proper  conductor  for  a  stop-over  ticket,  and  is 
given  instead  of  it  a  trip  check,  through  the  conductor's  fault,  the 
second  conductor  may  demand  of  him  the  additional  fare,  and  upon 
his  refusal  to  pay  it  eject  him  from  the  train  at  some  usual  stop- 
ping place,  using  no  unnecessary  force,  and  such  ejection  will  be 
no  ground  of  recovery  against  the  carrier,  though  it  will  be  liable 
to  the  passenger  for  the  fault  or  mistake  of  the  first  conductor. 

Returning  Coupons  of  Round-Trip  Ticket  Tom  Off  by  First  Two 
Conductors  and  First  Two  Going  Coupons  Tom  Off  by  Third  Con- 
ductor and  Returned  to  Passenger  with  Assurance  of  Their  Su£E- 
ciency.— In  Brown  v.  Rapid  R.  Co.,  130  Mich.  483,  90  N.  W.  290,  it 
appeared  that  defendant  railroad  sold  to  plaintiff  a  ticket  with  eight 
coupons,  four  for  the  going  trip  and  four  for  the  return.  On  the 
outward  trip  the  first  two  conductors  tore  off  returning  coupons, 
and  the  third  conductor  tore  off  the  first  two  going  coupons,  and  re- 
turned them  to  plaintiff,  informing  him  of  the  mistake  and  told  him 
that  the  portions  returned  would  be  accepted  by  succeeding  con- 
ductors. On  the  return  trip,  the  conductor  would  not  honor  these 
coupons,  and  on  plaintiff's  refusing  to  pay  a  cash  fare,  put  him  off 
the  car  in  such  a  manner  that  he  sustained  personal  injuries.  He 
took  the  next  car,  and-  paid  his  fare.  It  was  held  that  he  could  re- 
cover the  extra  fare  paid,  but  no  damages  for  being  ejected  from 
the  car. 

Wrong  Coupon  of  Round-Trip  Ticket  Retained  by  Conductor- 
Duty  to  Explain  to  Other  Conductor — Failure  of  Passenger  to  Dis- 
cover Mistake  in  Time. — In  Pennsylvania  Co.  v.  Bray,  125  Ind.  229, 
25  N.  £.  439,  it  appeared  that  a  passenger  on  a  train  to  M.  from  I. 
presented  to  the  conductor  the  going  instead  of  the  returning  cou- 
pon of  a  round-trip  ticket  from  M.  to  I.,  which  he  had  purchased 
at    M.    three    days    before.      This    coupon    was  refused  by  the  con- 
ductor, who  informed  him  that  it  was  the  wrong  end,  and  ejected 
the  passenger  for  refusal  to  pay  a  cash   fare.     The  passenger  tes- 
tified  that  he  explained  to   the  conductor   before   his   ejection  that 
it  was  the  first  knowledge  he  had  of  the  mistake  in  regard  to  his 
ticket,  and  that  it  was  the  mistake  of  the  conductor  on  the  trip  to 
I.,  who  had  taken  the  wrong  end;  but  defendant  contended  that  no 
explanation  was  made.     Upon  these  facts,  the  jury  were  instructed, 
in  effect,  that  if  the  conductor  retained  the  wrong  coupon  the  pas- 
senger would  have  the  right  to  rely  on  his  act,  and  would  be  en- 
titled to  use  the  other  end  of  the  return  trip,  but  that  without  an 
explanation  to  the  last  conductor  he  had  no  right  to  be  carried,  and 
upon  refusal  to  pay  a  cash  fare,  the  conductor  would  be  justified  in 
ejecting  him.     It  was  held  that  there  was  no  error  in  so  instructing. 
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Wrong  Coupon  Detached  by  Conductor. — In  Brown  v.  Rapid  R. 
Co,  134  Mich.  591,  96  N.  W.  925,  it  is  held  that  where  a  conductor 
detaches  the  wrong  coupon  from  a  passenger's  ticket,  and  another 
conductor  subsequently  ejects  the  passenger  from  a  train,  without 
unnecessary  force,  upon  his  refusal  to  pay  another  fare,  the  rail- 
road is  liable  only  to  the  amount  of  the  additional  fare.  In  this 
case  it  is  said  in  the  opinion:  "The  rule  of  law  in  this  state  has 
been  settled  from  the  decision  of  Frederick  v,  Marquette,  etc.,  R. 
Co,.  37  Mich.  342,  that  as  between  the  conductor  of  a  railway  train 
and  the  passenger,  it  is  incumbent  upon  the  passenger  to  produce 
as  a  ticket  one  which  is  apparently  good  upon  its  face,  or  pay  the 
fare  in  cash,  and  that  failing  to  do  this,  the  conductor  has  the  right 
10  eject  the  passenger  from  the  car.  Any  other  rule  would  result 
in  unseemly  contests  between  the  passenger  and  conductor,  and 
■would  put  upon  the  conductor  the  burden  of  determining  at  his  peril, 
by  facts  not  evidenced  by  the  ticket  produced,  whether  the  passenger 
was  entitled  to  a  ride.  This  determination  was  reaffirmed  in  Ma- 
homey  r.  Detroit  St.  R.  Co.,  52  Am.  &  Eng.  R.  Cas.  581,  93  Mich. 
612.  53  N.  W.  793,  18  L.  R.  A.  335,  32  Am.  St.  Rep.  528,  also  Hef- 
fron  r.  Detroit  City  R.  Co.,  52  Am.  &  Eng.  R.  Cas.  588,  92  Mich. 
406.  52  N.  W.  802,  16  L.  R.  A.  345,  31  Am.  St.  Rep.  601,  in  an  opinion 
by  Mr.  Justice  Morse,  where  the  case  of  Hufford  v.  Grand  Rapids, 
etc.,  R.  Co.,  64  Mich.  631,  31  N.  W.  544,  8  Am.  Rep.  859,  is  distin- 
guished on  the  ground  that  in  the  ^uflford  Case  the  ticket  was  one 
purporting  on  its  face  to  cover  the  distance  to  be  traveled  by  Huf- 
ford. ♦  *  *  The  rule  of  law  cannot  be  said  to  be  in  doubt  in 
Michigan." 

Dispoted  Transaction  Relating  to  Sale  of  Transfer  Ticket  by  Con- 
doctor  of  Another  Line. — In  Anderson  v.  Union  Traction  Co.,  7  Pa. 
IHst  Ct  Rep.  41,  it  is  held  that  it  is  not  the  duty  of  a  street  car  con- 
ductor to  listen  to  and  decide  upon  a  passenger's  account  of  a  dis- 
puted transaction  relating  to  the  sale  of  a  transfer  ticket  by  a  con- 
ductor on  another  line;  and  the  passenger  should  either  pay  his  fare 
or  walk  quietly  off  the  car,  and  the  resort  to  an  action  against  the 
carrier  for  a  breach  of  contract. 

L.  SAME— GROUNDS  FOR  RECOVERY. 

It  is  generally  held  there  where  a  passenger  is  ejected  from  a  train 
a>  a  result  of  the  wrongful  conduct  of  a  ticket  agent  or  another  con- 
ductor, by  reason  of  which  he  is  left  without  evidence  of  his  right 
to  transportation,  such  wrongful  conduct  of  the  ticket  seller  or  first 
conductor  gives  him  the  right  to  recover  for  his  expulsion,  although 
the  last  conductor  acted  properly  in  ejecting  him. 

United  States.— New  York,  etc.,  R.  Co.  v.  Winter,  143  U.  S.  60, 
36  L  Ed.  71;  Northern  Pac.  R.  Co.  v.  Parson,  17  C.  C.  A.  287,  70 
Fed.  585. 

California.— Sloane  v.  Southern  Cal.  R.  Co.,  Ill  Cal.  668,  44  Pac. 
320. 
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Georgia.— Head  i\  Georgia  Pac  R.  Co.,  79  Ga.  358,  7  S.  E.  217. 

Indiana.— HuflFord  v.  Grand  Rapids,  etc.,  R.  Co.,  64  Mich.  631.  31 
N.  W.  544;  Lake  Erie,  etc.,  R.  Co.  v.  Fix,  11  Am.  &  Eng.  R  Cas. 
109,  88  Ind.  381,  45  Am.  Rep.  464;  Pennsylvania  Co.  v.  Bray,  125 
Ind.  229,  25  N.  E.  439. 

Iowa.— Ellsworth  v.  Chicago,  etc.,  R.  Co.,  94  Iowa,  98,  63  X.  E.  584. 

Kentucky.— Illinois  Cent.  R  Co.  v.  Jackson,  117  Ky.  900,  79  S.  W. 
1187;  Louisville,  etc.,  R.  Co.  v.  Gaines,  99  Ky.  411,  36  S.  W.  174.  59 
Am.   St.   Rep.   465. 

Massachusetts. — Murdock  v,  Boston,  etc.,  R.  Co.,  21  Am.  &  Eng. 
R.  Cas.  268,  137  Mass.  293,  50  Am.  Rep.  307. 

Michigan.— Ron ser  v.  North  Park  St.  R.  Co.,  97  Mich.  565,  56  X. 
W.  937. 

New  York.- Muckle  v.  Rochester  R.  Co.,  24  Hun  (N.  Y.),  51; 
Tarbell  v.  Northern  Cent.  R.  Co.,  24  Hun  (N.  Y.),  51. 

Pennsylvania. — Baltimore,  etc.,  R.  Co.  v.  Bambrey  (Pa.),  16  All. 
67;  Laird  v.  Pittsburgh  Traction  Co.,  166  Pa.  St.  4,  31  Atl.  51. 

Texas.— Gulf,  etc.,  R.  Co.  v.  Halbrook,  12  Tex.  Civ.  App.  475,  33 
S.  W.  1028;  San  Antonio,  etc.,  R.  Co.  v.  Newman,  17  Tex.  Civ.  App. 
606,  43  S.   W.  915. 

West  Virginia.- Lovings  v.  Norfolk,  etc.,  R.  Co.,  47  W.  Va.  582; 
Trice  r.  Chesapeake,  etc.,  R.  Co.,  40  W.  Va.  271,  21  S.  E.  1022. 

In  Louisville  &  N.  R.  Co.  v,  Hinc,  121  Ala.  234,  25  So.  857,  it  is 
said  in  the  opinion:  "The  carrier  cannot  shield  itself  from  the  con- 
sequences of  misconduct  or  mistake  on  the  part  of  one  of  its  agents 
acting  within  the  scope  of  his  duties  which  has  naturally  betrayed 
another  of  its  agents  into  the  final  act  of  injury  to  the  passenger." 
Citing  Murdock  v.  Boston,  etc.,  R.  Co.,  21  Am.  &  Eng.  R.  Cas. 
268,  137  Mass.  293,  50  Am.  Rep.  307;  Lake  Erie,  etc.,  R.  Co.  v.  Fix, 
11  Am.  &  Eng.  R.  Cas.  109,  88  Ind.  381,  45  Am.  Rep.  464;  Hufford 
V.  Grand  Rapids,  etc.,  R.  Co.,  64  Mich.  631,  31  N.  W.  544,  8  Am.  St 
Rep.  859;  Head  v.  Georgia  Pac.  R.  Co.,  79  Ga.  358,  7  S.  E.  217,  H 
Am.  St.  Rep.  434;  Louisville,  etc.,  R.  Co.  v,  Gaines,  99  Ky.  411,  36 
S.  W.  174,  59  Am.  St.  Rep.  465. 

Fault  of  Ticket  Agent  in  Making  Out  Ticket— Ejection— Proxi- 
mate Cause. — In  San  Antonio,  etc.,  R.  Co.  v.  Newman,  17  Tex.  Civ. 
App.  606,  43  S.  W.  915,  it  is  held  that  where  the  primary  wrong,  the 
act  resulting  in  the  train  conductor  expelling  a  passenger  under  the 
carrier's  rule,  was  the  fault  of  its  station  and  ticket  agent  in  wrong- 
fully making  out  the  pass  or  ticket,  the  carrier  must  answer  for  the 
resultant  injuries,  as  the  wrong  of  such  agent  was  the  proximate 
cause  of  the  passenger's  ejection. 

Mistadce  in  Marking  Time  Limit — Refusal  to  Change  Ticket  or 
Return  Price— Ejection.— In  Gulf,  etc.,  R.  Co.  v.  Halbrook,  12  Tex. 
Civ.  App.  475,  33  S.  W.  1028,  it  is  held  that  where  a  railroad  ticket 
agent  orally  agreed  to  sell  to  plaintiff  a  return-trip  ticket  good  for 
MO  days,  received  the  money  therefor  and  delivered  the  ticket,  and 
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plaintiff  soon  afterwards  found  that  it  was  limited  to  10  days,  and 
demanded  a  change  in  the  ticket  or  a  return  of  its  price,  but  was 
refused,  the  railroad  could  not  defend  an  action  for  the  ejection  of 
plaintiff's  wife  while  riding  on  the  return  coupon  after  10  days,  but 
within  30  days,  on  the  ground  that  the  breach  of  the  contract  if 
any,  took  place  when  the  agent  refused  to  change  the  ticket,  or  re- 
lom  its  price,  and  that  the  subsequent  attempt  to  ride  on  the  return 
coupon  was  at  the  passenger's  risk. 

Short  Ticket  Given — Ejection. — While,  as  between  the  conductor 
and  a  passenger,  the  conductor  may  ,rely  on  the  passenger's  ticket 
as  it  reads,  and  refuse  to  transport  him  beyond  the  destination  des- 
ignated thereon,  yet  the  carrier  is  responsible  for  the  ejection  if  the 
agent  by  mistake  gave  the  passenger  a  wrong  ticket.  So  held  in 
Jilinois  Cent.  R.  Co.  v.  Jackson,  117  Ky.  900,  79  S.  W.  1187. 

Change  of  Train — Failure  of  First  Conductor  to  Return  Evidence 
of  Right  of  Passage  and  Ejection  by  Another. — In  Sloane  v.  South- 
ern Cal.  R.  Co.,  Ill  Cal.  668,  44  Pac.  320,  it  is  held  that  for  the 
purpose  of  the  right  of  action  for  the  tort  of  a  railroad  company,  it 
is  immaterial  that  different  acts  of  tort  were  committed  by  different 
agents  of  the  company;  and,  therefore,  the  liability  of  the  company 
is  the  same  where  one  conductor  took  up  the  ticket  of  the  passen- 
ger, and  required  a  change  of  cars  without  giving  the  passenger  any 
endencc  of  the  right  of  passage,  and  the  conductor  upon  the  other 
^ain  excluded  the  passenger  for  failure  to  exhibit  such  evidence,  as 
it  both  acts  had  been  done  by  one  conductor. 

Stop-Off  Privilege  Denied — Both  Coupons  Taken  up  before  Reach* 
iog  Intermediate  Point  over  Passenger's  Objection — Ejection  after 
Stopping  OfiF.— In  Scofield.  v.  Pennsylvania  Co.  (C.  C.  A.),  112  Fed. 
Rep.  856,  it  is  held  that  where  a  railroad  company  agrees  to  trans- 
port a  passenger  between  specified  points,  with  the  right  to  stop 
off  at  an  intermediate  point,  and  the  ticket  coupon  covering  the  dis- 
tance between  such  points  is  taken  up  by  the  company's  conductor, 
'■^vcT  the  passenger's  objection,  before  reaching  the  intermediate 
point,  the  right  to  stop  off  being  denied,  the  passenger's  right  of 
action  against  the  carrier  for  breach  of  contract  is  not  thereby  con- 
summated, so  as  to  deprive  him  of  a  right  of  action  for  ejection 
trom  a  succeeding  train  on  resuming  his  journey  from  the  place  of 
^top-over,  such  ejection  being  directed  by  the  carrier's  agent  after 
investigation. 

Ticket  WrongrfuUy  Taken  Up— Ejection— Either  Ex  Contractu  or 
Ex  Delicto.— In  Lovings  v,  Norfolk,  etc.,  R.  Co.,  47  W.  Va.  582, 
Jt  IS  held  that  in  an  action  before  a  justice  "in  a  civil  action  for  the 
recovery  of  money  due  for  damages  for  a  wrong"  to  a  passenger  on 
^  taWroad  train,  whose  ticket  was  wrongfully  taken  up  by  the  con- 
ductor, and  the  passenger  was  afterwards  called  on  by  a  conductor 
^^  the  same  train,  then  in  charge,  who  demanded  his  ticket,  and  on 
^i>  failure  to  produce  a  ticket  and  refusal  to  pay  fare  ejected  him 
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from  the  train,  plaintiff  could  recover  whatever  he  showed  himself 
entitled  to  recover  in  the  action  either  ex  contractu  or  ex  delicto. 

Expired  Ticket  Sold— Mistake  or  Fraud.— But  in  Baggett  v.  Bal- 
timore, etc.,  R.  Co.,  3  App.  Cas.  (D.  C),  522,  it  is  held  that  where  a 
ticket  agent,  by  mistake  or  fraudulently,  sells  an  expired  ticket, 
which  the  conductor  refuses  to  accept  and,  for  refusal  to  pay  fare, 
compels  the  holder  of  such  ticket  to  leave  the  train,  but  uses  no 
physical  force,  the  holder  cannot  maintain  an  action  of  trespass 
against  the  railroad  for  his  ejection. 

Return  Coupon  Taken  Up  ty  Mistake. — In  Wiggins  v.  King,  91 
Hun  (N.  Y.  Sup.  Ct.),  340,  36  N.  Y.  Supp.  768,  an  action  to  recover 
damages  resulting  from  an  alleged  assault  committed  by  defendant, 
it  appeared  that  the  father  of  plaintiff,  a  minor,  purchased  of  de- 
fendant a  railroad  ticket  from  Warrenpoint  to  Jersey  City  and  re- 
turn; that  upon  the  journey  to  Jersey  City  a  conductor,  by  mistake, 
took  up  the  return  coupon,  allowing  the  passenger  to  retain  the 
other  coupon;  and  that  upon  the  return  trip  upon  the  next  day,  the 
conductor  of  the  next  train  refused  to  accept  such  coupon  upon  the 
ground  that  it  did  not  entitle  the  passenger  to  ride  in  the  opposite 
direction,  and  compelled  him  to  leave  the  train.  It  was  held  that 
the  error  of  the  conductor  of  the  first  train  in  taking  up  the  wrong 
coupon  did  not  affect  the  right  of  the  conductor  of  the  last  train  to 
eject  him  from  it;  and  the  plaintiff  could  not  recover  in  this  action 
unless  he  entered  upon  his  return  journey  in  ignorance  of  the  mis- 
take of  the  conductor  of  the  first  train,  and  unless  such  mistake 
could  not  have  been  discovered  by  the  passenger  by  the  exercise  of 
ordinary  diligence;  and  that  plaintiff  had  a  complete  remedy  against 
defendant  for  its  wrongful  act  in  its  conductor  having  improperly 
taken  up  the  return  coupon,  but  the  remedy  in  that  regard  was  in- 
dependent of  and  did  not  sustain  the  present  action. 

Ticket  for  Opposite  Direction  Given — Ejection — Must  Be  Based 
on  Breach  of  Contract. — So  in  McKay  v.  Ohio  River  R.  Co.,  44  Am. 
&  Eng.  R.  Cas.  395,  34  W.  Va.  65,  11  S.  E.  735,  it  is  held  that  if  a 
passenger  pay  a  railroad  agent  for  a  certain  trip,  and  by  mistake 
of  the  agent  is  given  a  ticket  not  good  for  that  trip  but  for  one  in 
the  opposite  direction,  and  the  conductor  refuses  to  recognize  such 
ticket  and  demands  fare,  which  the  passenger  fails  to  pay,  ejection 
of  the  passenger  from  the  train  without  unnecessary  force  will  not 
be  ground  of  action  against  the  company  as  for  a  tort,  but  the  ac- 
tion may  and  must  be  based  on  the  breach  of  the  contract  to  convey 
the  passenger. 

Defective  Ticket — Negligence  of  Ticket  Agent — Ejection.— And 
the  purchaser  of  a  defective  railroad  ticket,  who  is  ejected  from  a 
train,  must  rely  upon  his  action  against  the  company  for  the  neg- 
ligent mistake  of  the  ticket  agent.  So  held  in  Pouilin  v,  Canadian 
Pac.  R.  Co.,  3  C.  C.  A.  23,  52  Fed.  197. 

Mistake  of  Ticket  Agent  in  Dating  Ticket.— So  in  Illinois  Cent 
R.  Co.  v.  Moore.  79  Miss.  766,  31  So.  436,  it  is  held  that  the  ejection 
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by  a  conductor,  in   a   proper  manner,   of  one   who  fails   to  pay   his 
{art,  or  to  produce   other  evidence  of  his  right  to  carriage  than  a 
ticket  which  has   by    its    terms   expired,   and   the   passenger's    state- 
ment that  the  agent  who  sold  the  ticket  had  by  mistake  made  the 
date  of  its  expiration  prior  to  that  of  its   issuance,  while   the  true 
date  of  expiration  was  later  than  the  day  on  which  it  was  tendered, 
is  not  wrongful,  and  imposes  no  liability  on  the  railroad  company 
disconnected  with  such  mistake  of  its  ticket  agent. 

Short  Ticket  Given  by  Mistake. — And  in  Spink  v.  Louisville,  etc., 

R.  Co.  (Ky.),  52   S.   W.    1067,   it  is   held   that  a  passenger,   who   is 

ejected  for  failure  to  pay  his   fare  beyond  the   point  to  which   the 

ticket  entitles  him   to   ride,   cannot  lecover   therefor  in  tort,   unless 

his  ejection  is  accompanied  with   unnecessary   force   or  with   insult, 

his  remedy,  if  he  has,  by  mistake  of  the  ticket  agent,  been  given  a 

ticket  short  of  the  point  to  which  he  paid  his  fare,  being  an  action 

for  breach  of  contract  in  failing  to  give  a  proper  ticket. 

Refusal  to  Pay  Fare  on  Account  of  Conductor's  Refusal  to  Return 
Mileage  Book-— So  in  Rahilly  v.  St.  Paul,  etc.,  R.  Co.,  66  Minn.  152, 
68  N.  W.   853,  it   appeared  that   defendant   issued   to    D.   a   mileage 
book,  which  expressly  provided  that  it  should  only  be  used  by  D., 
^whose  signature  appears  on  the  last  page."    The  mileage  book  also 
provided  that  it  was  "subject  to  the  conditions  named  in  the  con- 
tract   *     *     *     and   made  part   hereof."     One   of   these   conditions 
was  that  the  ticket  was  not  transferable,  and,  if  presented  by  any 
other  than    the    original    holder,    "whose    signature    is    hereon,"    the 
conductor   would   take   it   up   and   collect   full   fare.     The   book   was 
never  signed  by  D.,  and  plaintiff,  having  purchased  it  from  a  broker, 
presented  it  for  the  payment  of  his  fare  on  one  of  defendant's  trains. 
The  conductor  took  it  up,  and  refused  to  return  it  to  plaintiff,  and 
plaintiff  refused   to  pay  his  fare  unless  the  conductor  returned  the 
mileage  book.     It  was  held  that  plaintiff  had  no  right  to  refuse  to 
pay  his  fare  unless  the  conductor  would  return  the  book,  and  that 
even  if  the  conductor  had  no  right  to  take  it  up,  it  was  plaintiff's 
duty  to  leave  the  train  or  pay  his  fare,  and  then  pursue  his  remedy 
against  defendant   for  wrongfully   withholding  the   ticket. 

Wrong  Ticket  Given  by  Mistake. — And  in  Western  Maryland  R. 
Co.  V,  Stocksdale,  83  Md.  245,  34  Atl.  880,  it  js  held  that  if  a  ticket 
agent  by  mistake  gives  a  wrong  ticket  to  a  passenger  the  conductor 
of  the  train  to  whom  it  is  presented  may  refuse  to  accept  it  and 
demand  payment  of  fare.  In  such  case  the  remedy  of  the  passenger 
is  by  an  action  against  the  carrier  for  breach  of  the  contract,  and  if 
he  refuses  to  pay  the  fare  and  is  ejected  from  the  train  he  is  not 
entitled  to  maintain  an  action  of  tort  for  such  ejection.  In  this 
case  it  is  said  in  the  opinion:  "It  has  been  held  in  many  cases  that 
when  a  passenger  receives  a  wrong  ticket  from  an  agent  of  the 
company  by  reason  of  the  mistake  or  negligence  of  the  agent,  the 
conductor   may    refuse   to   accept   such    ticket   and   is    authorized    to 
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compel  him  to  leave  the  train  if  payment  of  the  fare  is  refused.  In 
these  cases  the  passenger  should  pay  the  fare  demanded  and  seek 
his  remedy  by  an  action  for  the  breach  of  the  contract,  and  not  by 
an  action  of  tort  for  the  ejection.  Bradshaw  v.  South  Boston  R. 
Co.,  16  Am.  &  Eng.  R.  Cas.  386,  135  Mass.  407,  46  Am.  Rep.  481; 
Shelton  v.  Lake  Shore,  etc.,  R.  Co.,  29  Ohio  St.  214;  Chicago,  etc., 
R.  Co.  V.  Griffin,  68  111.  499;  Yorton  v,  Milwaukee,  etc.,  R  Co.,  54 
Wis.  234,  11  N.  W.  482;  Frederick  v,  Marquette,  etc.,  H.  R  Co.  37 
Mich.  342;  McKay  v.  Ohio  River  R.  Co.,  44  Am.  &  Eng.  R  Cas.  395. 
34  W.  Va.  65,  11  S.  E.  737.  There  are  same  cases  that  hold  the 
contrary  doctrine,  but  the  weight  of  authority  is  against  it." 

M.    DAMAGES. 

Expiration  of  Ticket— Bona  Fide  Mistake  of  Conductor — ^Payment 
of  Fare  by  Friend  after  Commenceinent  of  Ejection — Damages. — In 

Southern  Kan.  R.  Co.  v.  Rice,  38  Kan.  398^  16  Pac.  817,  it  is  held 
that  where  a  passenger  is  rightfully  in  a  railroad  car  and  in  pos- 
session pf  a  ticket  entitling  him  to  ride  on  that  trip  and  train,  and 
is  deporting  himself  in  a  proper  manner,  and  presents  his  ticket  to 
the  conductor  when  called  upon  therefor,  but  is  informed  by  the 
conductor  that  his  ticket  will  not  be  honored,  because  the  time  to 
ride  thereon  has  expired,  and  that  he  must  either  leave  the  train 
or  pay  fare,  and  not  having  any  money,  he  does  not  pay  the  fare 
demanded,  and  thereupon  the  conductor  takes  hold  of  his  coat- 
collar  and  leads  him  out  of  the  car  to  the  platform  of  the  station, 
and  when  off  the  car  a  friend  of  his  gives  him  money  to  pay  the 
extra  fare,  and  the  conductor  accepts  the  fare  and  permits  him  to 
ride  to  his  destination,  even  if  the  conductor  acted  in  good  faith 
and  in  the  belief  that  the  passenger  had  no  right  to  ride  upon  the 
ticket  he  presented,  he  was  entitled  to  recover  from  the  carrier  the 
amount  of  the  extra  fare  paid  by  him,  with  interest,  and  also  actual 
compensation  for  the  injury  and  indignity  to  which  he  was  subjected, 
and  if-  there  was  such  a  reckless  indifference  to  the  rights  of  the 
passenger  as  to  establish  gross  negligence  amounting  to  wantonness 
on  the  part  of  the  conductor,  in  examining  the  ticket  presented  by 
the  passenger  and  in  ejecting  him  from  the  car,  he  was  also  enti- 
tled to  recover  exemplary  damages. 

Conductor's  Knowledge  of  Mistake  in  Time  Limit  of  Ticket— Ex- 
emplary Damages. — That  the  conductor  of  a  train  knew  that  a 
ticket  agent  had  made  a  mistake  in  the  time  limit  of  a  ticket,  and 
required  the  passenger  to  pay  additional  fare  under  threat  of  ex- 
pulsion, is  sufficient  to  go  to  the  jury  on  claim  of  exemplary  dam- 
ages. So  held  in  Chiles  v.  Southern  R  Co.,  69  S.  Car.  327,  48  S.  E- 
252. 

Return  Ticket  Punched  for  Female,  Instead  of  Male — Ejection  of 
Original  Purchaser — Ticket  Pronounced  "Bogus"  by  Conductor- 
Explanations — Exemplary    Damages. — Where    plaintiff,    the    original 
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purchaser  of  a  return  railroad  ticket,  was  ejected  by  the  conductor 
because  the  selling  agent  had  erroneously  punched  the  ticket  for  a 
female,  instead  of  a  male,  and  the  conductor  said,  it  was  a  "bogus 
ticket,"  and  ejected  him  without  giving  him  an  opportunity  for  an 
explanation,  such  fads  warranted  a  recovery  of  both  actual  and  ex- 
emplary damages.      So   held   in    Illinois    Cent.    R.    Co.   v.    Gortikov 
(Miss.).  28  R.  R.  R.  650,  51  Am.  &  Eng.  R.  Cas.,  N.  S.,  650,  45  So. 
363. 

Gross  Negligence  of  Conductor  in  Searching  Passenger's  Pocket 
for  Ticket — Exemplary  Damages. — In  Louisville,  etc.,  R.  Co.  v. 
Fleming,  18  Am.  &  Eng.  R.  Cas.  347,  82  Tenn.  (14  Lea),  128,  it  is 
held  that  if  the  conductor  of  a  railroad  train,  after  consenting  at 
the  passenger's  request  to  search  him  for  his  ticket  in  a  particular 
pocket,  merely  pretends  to  do  so,  or  performs  the  act  in  so  grossly 
negligent  a  manner  as  to  indicate  a  wanton  and  wicked  purpose  to 
disregard  the  rights  of  the  passenger,  or  to  willfully  inflict  on  him 
an  injury,  the  carrier  will  be  liable  in  exemplary  damages. 

Excursion  Ticket  Improperly  Dated — Expiration — Punitive  Dam- 
ages.—But  in  Illinois  Cent.  R.  Co.  v,  Moore,  79  Miss.  766,  31  So. 
436,  it  is  held  that  the  error  of  a  railway  ticket  agent  in  issuing  a 
round  trip  excursion  ticket,  so  that  the  same  would  be  void  for  re- 
turn passage  after  a  day  prior  to  its  issuance  is  not  such  gross  neg- 
ligence as  warrants  the  imposition  of  punitive  damages,  when  the 
ticket  was  issued  on  a  call  involving  great  haste,  and  was  taken  from 
him  by  the  purchaser  while  he  was  looking  it  over  to  correct  errors. 

Refusal  to  Pay  Illegal  Demand — Ejection — Substantial  Damages. — 

A  passenger  who  either  presents  a  ticket  which,  as  between  the 
conductor  of  the  train  and  himself,  entitles  him  to  passage,  or  stands 
ready  to  pay  the  fare  legally  demandable,  can  recover  substantial 
damages  for  being  ejected  from  the  train  for  refusal  to  pay  an  ille- 
gal demand.  So  held  in  Zagelmeyer  v.  Cincinnati,  etc.,  R.  Co.,  102 
Mich.  214,   60   N.   W.   436. 

Mistake   in   Refusing   to    Sell   Ticket— Ejection^Good   Faith.— In 
Courts  V.  Louisville,  etc.,  R.  Co.,  99  Ky.  574,  36  S.  W.  548,  it  is  held 
that  where  one  applies  to  a  railroad  ticket  agent  for  a  ticket  to  a 
certain  station,  and  the  agent,  believing  that  the  train  about  to  start 
did  not  stop  at  that  station,  refused  to  sell  it  to  him,  and  he  boards 
such  train,  and  the  conductor  in  accordance  with  the  rules  of  the 
company,  charges  him  extra  fare,  because  he  has  no  ticket,  there  be- 
ing nothing  in   the   pleading  or   evidence   to    show   that   either   the 
agent  or  conductor  acted  in  other  than  good  faith  and  according  to 
orders,  or  that  the  latter  was  insulting  or  abusive,  the  measure  of 
damages  was  the  difference  between  the  regular  fare  and  what  the 
conductor  collected. 

Misdirected  by  Ticket  Agent— Train  Missed— Elements  of  Dam- 
ages— One  who  missed  his  train  by  reason  of  misdirection  by  de- 
fendant's ticket   agent  and  his  refusal  to  sell  him  a  ticket,  can  le- 
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cover  against  £he  carrier  for  any  injury  proximately  caused  by  be- 
ing put  out  of  the  station  into  the  cold  weather,  while  waiting  for 
the  next  train.    So  held  in  Coleman  v.  Southern  Ry.  Co.,  138  N.  Car. 

352,  50  S.  E.  690. 

A.  R.  Y. 


Chicago,  Indianapolis,  &  Louisville  Railway  Company 

Appt.,  V.  United  States. 

(Submitted   December   16,   1910,   Decided   February  20,   1911.) 

[31    Sup.   Ct.    Rep.   272.] 

Carrier»— Federal  Regulation— Accepting  Advertising  in  Payment 
of  Transportation. — The  acceptance  of  advertising  by  a  carrier  in 
lieu  of  money  in  payment  of  interstate  transportation  furnished  to 
the  publisher,  his  employees,  and  the  immediate  members  of  his  and 
their  families,  violates  the  provisions  of  the  act  to  regulate  commerce 
of  February  4,  1887  (24  Stat,  at  L.  379,  chap.  104,  U.  S.  Comp.  Stat. 
1901,  p.  3145),  and  the  acts  amendatory  thereof,  prohibiting  the  fur- 
nishing of  interstate  transportation  for  a  less  or  difiFerent  compensa- 
tion than  that  specified  in  the  carrier's  published  rates. 

Commerce — Exclusiveness  of  Federal  Power — Fixing  Compensa- 
tion— Transportation. — A  state  statute  authorizing  a  railway  com- 
pany incorporated  under  the  laws  of  the  state  to  issue  transporta- 
tion in  payment  for  printing  and  advertising  must  give  way,  so  far 
as  interstate  transportation  is  concerned,  before  the  provisions  of 
the  act  to  regulate  commerce  of  February  4,  1887,  and  the  acts 
amendatory  thereof,  under  which  a  carrier  can  accept  nothing  but 
money  in  exchange  for  interstate  transportation. 

Appeal  Irom  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Illinois  to  review  a  decree  enjoining  a  car- 
rier from  issuing  interstate  transportation  in  exchange  for  ad- 
vertising.    Affirmed. 

See  same  case  below,  86  Ark.  412,  111  S.  W.  456. 
The  facts  are  stated  in  the  opinion. 

Messrs.  JS.  C.  Field  and  //.  R,  Kurrie  for  appellant. 

The  Attorney  General  and  Mr,  Barton  Corneani  for  appellee. 

Mr.  Justice  Harlan  delivered  the  opinion  of  the  court: 
By  the  act  of  Congress  of  February  19th,  1903,  further  reg- 
ulating commerce  with  foreign  nations  and  among  the  states,  as 
amended  bv  the  act  of  June  29th,  1906,  it  was  provided  that 
whenever  the  Interstate  Commerce  Commission  had  reasonable 
ground  to  believe  that  a  common  carrier  was  engaged  in  carry- 
ing passengers  or  freight  between  given  points  at  less  than  tlif 
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published  rates  on  file,  or  was  committing  any  discrimination 
forbidden  by  law,  the  facts  could  be  set  forth  in  a  petition  in 
equity  to  the  proper  circuit  court  of  the  United  States,  whose 
duty  it  was  made  summarily  to  inquire  into  the  circumstances, 
without  formal  pleadings  and  proceedings  applicable  to  ordinary 
suits  in  equity.  If  the  court  became  satisfied  upon  investiga- 
tion that  the  facts  existed  as  alleged,  it  was  then  by  proper  or- 
ders to  enforce  the  observance  of  the  published  tariffs,  or  direct 
a  discontinuance  of  the  alleged  discrimination,  with  such  ri^t 
of  appeal  as  was  then  provided  by  law  to  the  parties  interesteii 
in  the  traffic  or  to  the  carrier.  32  Stat,  at  L.  847,  848,  Pt.  1, 
chap.  708 ;'  34  Stat,  at  L.  584,  chap.  3591 .2 

The  present  suit  was  brought  by  the  United  States  under  that 
statute  against  the  Chicago,  Indianapolis,  &  Louisville  Railway 
Company,  a  corporation  of  Indiana  which  operated  the  lines 
of  railroad  known  as  the  Monon  Route,  and  extending  from  Chi- 
cago through  Indiana  to  Cincinnati,  and  from  Michigan  City, 
Indiana,  to  Louisville,  Kentucky.  The  railway  company  was 
engaged  in  the  business  of  carrying  passengers  over  the  above 
lines. 

The  petition  alleged  that  on  the  24th  day  of  January,  1907, 
the  defendant  made  a  written  contract  with  the  Frank  A.  Mun- 
scy  Company,  publisher,  at  New  York,  of  Munsey's  Magazine, 
which  contained,  among  other  provisions,  the  following : 

"Agreement  between  the  Monon  Route  (Chicago,  Indianapo- 
lis, &  Louisville  Railway  Company)  and Frank  A.  Mun- 

5ev  Company publisher.     Entered   into   this 24   day 

of  January,  1907. 

"Whereas,  the   said   publisher   issues. ..  .Munsey's    Magazine 

•; a   publication,  published  at  New  York  City, 

Vew  York  Chicago  office  423  Marquette  Building,  and  which 
^s  a  regular  circulation  of 643,000 each  issue. 

"And  whereas,  the  said  Monon  Route  desires  to  advertise  in 
said  publication,  which  advertising  the  said  publisher  agrees  to 
do  upon  the  following  terms  and  conditions,  which  are  mutually 
^eed  upon: 

"1st.    The  said  publisher  agree  to  publish  in  said  publication 

an  advertisement  of  the  Monon  Route  as  follows : One 

P^ge  'ad'   (delivered  as  desired)    said  advertisement 

to  appear Favorably and  occupy  a  space  of  not 

l^ss  than one  page and  to  be  published  as  de- 
sired issues  of  said  publication. 

"2d.  In  full  consideration  of  the  foregoing  advertising,  the 
Monon  Route  agrees  to  issue  the  following  nontransferable 
transportation  based  on  regular  published  rate: 

^U.  S.  Comp.  St.  Supp.  1909,  p.  1138.  2U.  S.  Comp.  St.  Supp.  1909, 
P-  1149. 
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Trip  tickets  or  mileage To  the  value  of 

Five   hundred EVollars    ($500 )    for   the   personal  use 

of  the  publisher,  his  employees  or  immediate  members  of  his  or 
their  families,  which  said  transportation  shall  be  limited  for  use 
not  later  than  December  31,  1S)07. 

"3d.  Under  no  circumstances  must  the  transportation  issued 
under  this  contract  be  sold  or  transferred  to  or  used  by  any 
other  than  the  person  to  whom  issued,  as  such  sale,  transfer,  or 
use  would  be  a  misdemeanor  under  the  law. 

"4th.  It  is  understood  and  agreed  that  the  transportation 
issued  under  this  contract  shall  be  read  to  points  on  the  Monon 
Route,  and  not  to  points  on  any  other  road. . .  Further, 
should  said  publisher  or  any  person  named  on  said  tickets  allow 
any  other  person  to  use  same,  or  offer  to  sell,  sell  or  transfer 
the  same,  then  said  publisher  agrees  to  pay  the  said  Monon 
Route  as  i  penalty  the  full  rate  of  fare  which  would  have  been 
paid  for  regular  tickets This  contract  expires  Decem- 
ber 31,  1907,  unless  otherwise  stipulated." 

The  petition  also  alleged  that  after  that  contract  was  entered 
into,  and  previous  to  April  3d,  1907,  the  defendant  railway  com- 
pany, pursuant  to  the  above  contract,  transported  over  its  rail- 
way from  points  in  one  state  to  points  in  other  states,  the  em- 
ployees of  the  Munsey  Company  upon  trip  and  mileage  tickets 
issued  for  their  benefit. 

That  such  interstate  transportation,  paid  for  according  to  the 
company's  published  rates,  amounted  to  $145.10,  while  the  only 
compensation  received  by  it  for  transportation  previous  to  May 
10th,  1907,  was  the  publication  in  the  March  issue  of  the  Mun- 
sey Magazine  of  one  fourth  of  a  page  advertisement  of  the 
Monon  Route,  which  the  parties  valued  at  $125 ; 

That  while  the  railroad  company  was  thus  transporting  the 
Munsey  employees,  it  contemporaneously  transported  over  its 
lines  between  the  same  points  other  persons,  and  exacted  and 
received  in  .money  from  them,  in  each  instance,  the  full  amount 
of  its  published  rates  and  fares,  the  conditions  and  circum- 
stances of  the  transportation  being  the  same  in  the  cases  of 
employees  and  others; 

That  in  accordance  with  the  contract  in  question  the  railway 
company  was,  at  the  date  of  this  suit,  still  furnishing  interstate 
transportation  to  the  publisher  of  Munsey's  Magazine  and  the 
members  of  his  family,  and  to  his  employees  and  the  members 
of  their  families; 

That  the  railway  company  had  entered  into  like  contracts  with 
other  publishers  of  magazines,  newspapers,  and  similar  periodic- 
als to  the  number  of  251,  under  the  terms  of  which  latter  con- 
tracts the  company,  at  the  date  this  suit  was  commenced,  was 
furnishing  interstate  transportation  over  its  lines  to  such  per- 
sons as  were  from  time  to  time  designated  by  the  publishers  last 
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above  mentioned,  but  not  receiving  compensation  in  money  in 
any  instance  when  furnishing  transportation  under  those  con- 
tracts for  the  services  rendered  by  it;  and 

That  the  above  contracts  between  the  railway  company  and 
the  publishers  of  magazines  and  newspapers  are  in  violation  of 
the  act  of  Congress  regulating  commerce,  particularly  §§  2  and 
6,  and  also  §  3  of  the  above  act,  approved  February  19th,  1903, 
in  this :  that  those  contracts  require  the  furnishing  of  interstate 
transportation  at  rates  which,  in  each  instance,  "are  less  than 
and  different"  from  the  rates  contemporaneously  exacted  from 
the  general  public  under  substantially  similar  circumstances  and 
conditions. 

The  company,  in  its  answer,  averred  that  the  money  value 
of  the  space  purchased  from  the  Munsey  Company  under  the 
contract  was  $500,  as  determined  and  fixed  by  the  rate  to  the 
public,  and  that  it  was  to  pay  therefor  $500  in  value  of  pas- 
senger transportation  issued  and  based  on  regularly  published 
rates,  so  that  the  money  value  of  the  advertising  space  purchased 
and  the  money  value  of  the  transportation  furnished  was  the 
same;  and  that  its  arrangements  for  advertising  space  with  other 
publications  were  based  on  the  "regular  published  rate."  The 
answer  contains  this  paragraph :  "Defendant  admits  that  it  has 
entered  into  a  large  number  of  other  contracts  for  advertising 
space  by  written  contracts  providing  substantially  the  same  as 
the  contract  with  the  Munsey  Company,  as  aforesaid,  and  that 
in  each  case,  pursuant  to  the  terms  and  conditions  of  each  of 
said  contracts,  the  publishers  named  in  said  contracts  and  in 
each  of  them  sell  to  this  defendant  advertising  space  in  the  par 
money  value  at  the  usual  market  rate  therefor,  and  that  this 
defendant  issues  and  pays  therefor  in  transportation  'based  on 
the  regular  published  rates'  in  money  value  equal  to  the  money 
\'alue  of  said  advertising  space." 

The  answer  further  avers  that  all  the  company's  corporate 
powers  as  a  common  carrier  are  derived  from  an  Indiana  stat- 
ute which  prohibits  the  railway  company  from  giving  free  tick- 
ets, free  passes,  or  free  transportation,  but  which,  in  express 
words,  authorizes  the  company  to  issue  transportation  in  pay- 
ment for  printing  and  advertising.  It  denied  that  the  purchase 
^  advertising  space  by  a  common  carrier  constituted  any  part 
of  interstate  commerce,  or  that  Congress  has  any  constitutional 
power  to  prohibit  it  from  doing  so. 

It  was  admitted  at  the  hearing  "that  said  defendant  had, 
subsequent  to  the  filing  of  said  petition,  executed  contracts  simi- 
lar in  terms  to  the  ones  set  forth  in  said  petition,  expiring  De- 
cember 31,  1908,  for  the  exchange  of  interstate  transportation 
for* advertising,  under  the  same  conditions  as  those  set  forth  in 
the  contracts  described  in  said  petition,  and  that  said  case  should 
^  heard  and  determined  precisely  as  if  it  were  alleged  in  the 
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pleading  that  said  defendant  had  made  said  contracts  expiring 
December  31,  1908." 

The  circuit  court  heard  the  case  upon  the  pleadings  and 
proofs,  and  adjudged  that  the  acts  of  the  railway  company,  as 
alleged  in  the  petition,  were  sustained  by  the  evidence  (as  they 
undoubtedly  were),  and  were  in  violation  of  the  commerce  act 
of  February  4th,  1887  [24  Stat,  at  L.  379,  chap.  104,  U.  wS. 
Comp.  Stat.  1901,  p.  3154],  of  the  act  further  to  regulate  com- 
merce approved  February  19th,  1903,  and  of  the  acts  amenda- 
tory thereof. 

It  was  further  adjudged,  in  accordance  with  the  petition  of 
the  government,  "that  the  defendant,  its  officers  and  agents,  and 
any  and  all  persons  whomsoever,  acting  on  its  behalf,  be,  and 
they  are  hereby,  enjoined  from  further  executing  each  and  ever>' 
one  of  said  contracts  now  pending  for  the  exchange  of  transpor- 
tation  for  advertising  space;  and-  that  they  be,   and  they  are 
hereby,   enjoined   from  issuing  transportation   in   exchange  for 
advertising  space  pursuant  to  the  terms  of  contracts  providing 
that  said  transportation  shall  be  paid  for  by  the  furnishing  of 
advertising  space   in   newspapers   or   periodicals,    that   they  be, 
and  they  are  hereby,  enjoined  from  accepting  advertisements  in 
lieu    of    money    in    payment     for     interstate     transportation, 
pursuant    to    agreements    or    contracts    providing    that    said 
advertising    space    shall    be    paid    for    by    issuing    transporta- 
tion; and  that  they  be,  and  they  are  hereby,  enjoined  from  com- 
mitting any  of  the  acts  with  reference  to  the  exchange  of  inter- 
state transportation   for  advertising  space,   as  charged  in  said 
petition." 

1.     The  decisive  question  in  this  case  is  whether  the  contract 
between  the  railway  company  and  the  Munsey  Company  is  re- 
pugnant to  the  acts  of  Congress  regulating  commerce.    In  other 
words,  could  the  company,  in  return  for  the  transportation  which 
it  agreed  to  furnish  and  did  furnish  to  the  Munsey  publisher 
over  its  interstate  lines,  and  to  his  employees  and  to  the  imme- 
diate members  of  his  and  their  families,  accept  as  compensation 
for  such  service  anything  else  than  money,  the  amount  to  be 
determined    by  its    published    schedule    of    rates  and    charges? 
Upon  the  authority  of  Louisvilje  &  N.  R.  Co.  v.  Mottley  (ju^t 
decided)  219  U.  S.,  —  ante,  265,  31  Sup.  Ct.  Rep.  265,  and  ac- 
cording to  the  principles  announced  in  the  opinion  in  diat  case, 
the  answer  to  the  above  question  must  be  in  the  negative.    Tte 
acceptance  by  the    railway    company    of    advertising,    not   of 
money,   in   payment   of   the   interstate  transportation   furnished 
to  the  publisher  of  the  Munsey  magazine,  his  employees  and  the 
immediate  members  of  his  and  their  families,  was,  for  the  rea- 
sons gjven  in  the  Mottley  Case,  in  violation  of  the  commerce 
act.    The  facts  in  the  present  case  show  how  easily,  under  any 
other  rule,  the  act  can  be  evaded  and  the  object  of  Congress  en- 
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tirely  defeated.  The  legislative  department  intended  that  all 
who  obtained  transportation  on  interstate  lines  should  be 
treated  alike  in  the  matter  of  rates,  and  that  all  who  availed 
themselves  of  the  services  of  the  railway  company  (with  cer- 
tain specified  exceptions)  should  be  on  a  plane  of  equality. 
Those  ends  cannot  be  met  otherwise  than  by  requiring  trans- 
portation to  be  paid  for  in  money,  which  has  a  certain  value^ 
knowTi  to  all,  and  not  in  commodities  or  services,  or  otherwise 
than  in  money. 

2.  We  need  say  but  little  about  the  Indiana  statute  upon 
which  the  defense  is  in  part  based.  The  transaction  in  respect 
of  which  the  government  seeks  relief,  being  interstate  in  their 
character,  the  acts  of  Congress  as  to  such  transaction  are  para- 
mount. No  state  enactment  can  be  of  any  avail  when  the  sub- 
ject of  such  transactions  has  been  covered  by  an  act  of  Con- 
gress, acting  within  the  limits  of  its  constitutional  powers.  It 
has  long  bten  settled  that  when  an  "act  of  the  legislature  of  a 
state  prescribes  a  regulation  of  the  subject  repugnant  to  and 
inconsistent  with  the  regulation  of  Congress,  the  state  law  must 
give  way,  and  this  without  regard  to  the  source  of  power  whence 
the  state  legislature  derived  its  enactment."  Sinnot  v.  Daven- 
port, 22  How.  227,  243,  16  L.  ed.  243,  247 ;  Missouri,  K.  &  T. 
R.  Co.  V.  Haber,  169  U.  S.  613,  626,  42  L.  ed.  878,  882,  18  Sup. 
Ct.  Rep.  488;  Reid  v,  Colorado,  187  U.  S.  137,  47  L.  ed.  108. 
23  Sup.  Ct.  Rep.  92,  12  Am.  Crim.  Rep.  506.  This  results. 
Chief  Justice  Marshall  said  in  Gibbons  v,  Ogden,  9  Wheat,  1, 
6  L  ed.  li,  as  well  from  the  nature  of  the  government  as  from 
the  words  of  the  Constitution. 

Judgment  affirmed. 
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(Supreme  Judicial  Court  of  Massachusetts,  Middlesex,  Sept.  7,  1910.) 

[92  N.   E.   Rep.  505.] 

Appeal  and  Error — Record — Matter  to  be  Shown  by. — A  bill  of 
exceptions  should  show  that  exceptant's  adversary  obtained  a  ver- 
dict. 

Appeal  and  Error — Record — Supplementing  Bill  of  Exceptions.— 

Failure  of  a  bill  of  exceptions  to  show  that  exceptant's  adversary 
obtained  the  verdict  may  be  inferentially  supplied  by  resort  to  a 
copy  by  the  papers  transmitted  with  the  record,  though  not  made  a 
part  of  it. 

Carriers — Street  Railways— Injury  to  Passengers — ^Violent  Move- 
ment of  Cars.* — Where  irregular  movement  of  a  street  car  which 
causes  injury  to  a  passenger  is  so  excessive  and  violent,  though  tht 
car  may  remain  on  the  track,  the  common  experience  warrants  a 
finding  that  the  movement  would  not  have  happened  but  for  a  de- 
fect in  the  car  or  in  the  roadbed,  or  carelessness  in  managing  the 
car,  evidence  of  the  accident  and  of  the  passenger's  due  care  are 
prima  facie  sufficient  to  establish  liability,  if  no  proof  of  want  of 
negligence  is  offered  by  the  carrier. 

Carriers — Street  Railways — Injury  to  Passengers — ^Violent  Move- 
ment of  Car — Evidence. — In  an  action  against  a  street  railway  com- 
pany for  injury  to  a  passenger,  plaintiffs  testimony  that  the  car 
started  so  suddenly  and  with  such  extraordinary  movement  that  it 
seemed  as  if  it  were  going  to  stand  upright  was  properly  received 
to  show  the  force  which  caused  her  injury;  the  testimony  not  being 
inadmissible  as  tending  to  mislead  the  jury. 

Carriers — Street  Railways — Duty  to  Boarding  Passengers.t — H^'^" 
if  a  street  car  conductor  was  not  bound  to  wait  until  a  passenger 
was  seated  before  giving  a  signal  to  start,  the  motorman  was  bound 
to  use  ordinary  care  in  so  starting  the  car  as  to  avoid  injury  to  the 
passenger. 

Evidence — Expert  Testimony— Electricity  as  Motive  Power.— The 
adaptation  of  electricity  as  a  motive  power,  with  the  construction 
and  operation  of  the  appliance  by  which  a  current  is  transmitted  to 

♦See  extensive  note.  31  R.  R.  R.  735,  54  Am.  &  Eng.  R.  Cas.,  X 
S.,  735;  Cline  v.  Pittsburg  Rys.  Co.  (Pa.),  36  R.  R.  R.  443,  69  Am.  & 
Eng.  R.  Cas.,  N.  S.,  443;  St.  Louis,  etc.,  Ry.  Co.  v.  Stell  (Ark.),  31 
R.  R.  R.  426,  54  Am.  &  Eng.  R.  Cas.,  N.  S.,  426;  Miles  v.  St.  Louis, 
etc.,  R.  Co.  (Ark.),  32  R.  R.  R.  184,  55  Am.  &  Eng.  R.  Cas.,  N.  S., 
184. 

fFor  the  authorities  in  this  series  on  the  subject  of  negligence 
in  starting  a  street  car  while  a  passenger  is  attempting  to  board  car. 
find  a  seat,  or  alight,  see  first  foot-note  of  Ryan  v.  Pittsfield  Elec. 
St.  Ry.  Co.  (Mass.),  35  R.  R.  R.  446,  58  Am.  &  Eng.  R.  Cas.,  N.  S-, 
446. 
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the  moving  mechanism  of  a  street  car,  is  a  proper  subject  for  expert 
tf>tiniony. 

Trial — Order  of  Proof — Judicial  Discretion. — ^The  order  in  which 
evidence  should  be  introduced  lies  within  the  discretion  of  trial 
courts. 

Evidence — Expert  Testimony — Electricity  as  Motive  Power. — In 
a  *uit  against  a  street  railway  company  for  injury  to  a  passenger 
caused  by  a  sudden  starting  of  a  car,  a  witness,  having  qualified 
himself  as  an  electrical  expert,  was  properly  permitted  to  express 
an  opinion  as  to  the  proper  method  of  operating  the  car.  where  the 
pattern  of  controller  used  was  the  same  as  that  with  which  the  com- 
pany's car  was  equipped. 

Evidence — Expert  Testimony — Form  of  Hypothetical  Question. — 
In  an  action  against  a  street  railway  company  for  personal  injuries 
caused  by  suddenly  starting  a  car,  a  question  asked  an  electrical 
expert,  whether,  if  the  car  had  been  properly  started,  it  would  have 
moved  "in  the  way  that  has  been  described,"  was  not  improper  as 
a^'.uming  a  fact  as  proved,  where  only  one  witness  testified  to  the 
violent  movement  of  the  car. 

Witnesses — Examination — ^Judicial  Discretion. — Matters  pertaining 
to  the  examination  of  witnesses  are  largely  within  the  trial  court's 
discretion. 

Carriers — Street  Railways — Injury  to  Passenger — ^Jury  Question. 
—In  an  action  against  a  street  railway  company  for  injuries  to  a 
pa>>cnger.  held,  under  the  evidence,  a  jury  question  whether  the  cai 
started  in  the  violent  manner  described  by  plaintiff. 

Carriers  —  Injuries  -to  Passengers  —  Evidence  —  Sufficiency. — Evi- 
dence in  an  action  against  a  street  railway  company  for  injury  to  a 
passenger  held  to  warrant  a  finding  that  the  car  was  started  with 
extraordinary  violence. 

Exceptions  from  Superior  Court,  Middlesex  County;  Chas. 
r.  Bell,  Judge. 

Action  by  Catherine  Nolan  against  the  Newton  Street  Rail- 
way Company.  Verdict  for  plaintiff,  and  defendant  brings  ex- 
ceptions.   Exceptions  overruled. 

James  H.  Vahey  and  Philip  Mansfield,  for  plaintiff. 
Pmvers  &  Hall  and  Pitt  F,  Drew,  for  defendant. 

Braley,  J.  The  exceptions  were  not  in  proper  form  when 
siUowed,  as,  the  bill  having  failed  to  show  that  the  plaintiff 
obtained  a  verdict,  the  defendant  did  not  appear  to  be  aggrieved. 
But  upon  resort  to  a  copy  of  the  papers  transmitted  with  the 
record^  although  not  made  a  part  of  it,  the  omission  may  be 
considered  as  inferentially  supplied. 

The  plaintiff  at  the  time  of  the  accident  having  been  a  pas- 
senger, the  defendant  owed  to  her  the  duty  of  exercising  that 
degree  of  care  in  the  operation  of  the  car  which  was  reasonably 
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necessary  to  protect  her   from   personal   injuries  during  trans- 
portation.    We  have  uniformly  held  that  the  sudden  movement 
of  cars  operated  by  steam  or  electricity,  even  when  accompanied 
by  jolts,  lurches  or  jerks,  ordinarily  does  not  show  negligence 
of  the  carrier,  although  a  passenger  may  suflFer  much  physical 
uneasiness,  or  be  injured  by  the  occurrence.     The  reason  which 
frequently  has  been  stated  is  that,  such  incidents  being  prac- 
tically inseparable  from  this  mode  of  travel,  they  are  reasonably 
to  be  expected,  even  if  forcible  in  degree,  and  are  assumed  b> 
him  as   a  part  of   the   contract  of   carriage.     Spooner    7*.   Old 
Colony  Street  Railwav^  Co.,  190  Mass.  132,  134,  76  N.  E.  660; 
McGann  v.  Boston  Elevated  Railway,  199  Mass.  446,  448.  SB 
X.  E.  570,  18  L.  R.  A.   (N.  S.)   506,  127  Am.  St.  Rep.  SO"), 
and  cases  cited;  Tupper  v.  Boston  Elevated  Railway,  204  Mass. 
151,   153,  90  N.   E.  422.     But  where  the   irregular  action  of 
the  car  is  so  excessive  and  violent,  although  it  may  remain  on 
the    track,  that  from    common    experience  the    jury    would    be 
warranted  in  finding  that  the  movement  would  not  have  hap- 
pened but  for  a  defect  in  the  car,  or  in  the  roadbed,  or  careless- 
ness of  the  management  of  the  car,  evidence  of  the  accident, 
and   of   the   plaintiff's   due  care,   are   prima   facie  sufficient  to 
establish  liability,   if  no  proof  that  it  has  not  been  guilty  of 
negligence   is  offered  by  the  carrier.     Spooner  z\  Old  Colony 
Street  Railway,  190  Mass.  132,  76  N.  E.  660;  Carroll  v.  Boston 
Elevated  Railway,  200  Mass.  527,  534,  535,  86  N.  E.  793. 

The  statement  of  the  plaintiff  that  as  she  entered,  and  while 
passing  to  a  seat,  the  car  started  with  such  velocity  as  to  give 
her  the  impression  that  it  "was  going  to  stand  right  up,"  is  a 
plain   description   without  the   use  of   "mere   expletive  or  de- 
clamatory words,''  which  were  characterized  in  Folev  t*.  Boston 
&  Maine  R.  R.,  193  Mass.  332,  335,  79  X.  E.  765,7  L.  R.  A. 
(X.    S.)    1076,   as   being  of   no  assistance   in   ascertaining  the 
fact  which  the  witness   is  attempting  to  describe.     If  she  re- 
ceived a  distinct  sensation  that  the  floor  of  the  car  was  rising, 
it  is  not  easy  to  conceive  of  a  plainer  or  less  rhetorical  way  of 
describing  the  force  which  she  said  caused  her  to  fall  and  suffer 
severe   injuries.     To   have   rejected    this   evidence   would  have 
been  in  effect  to  say  that  the  plaintiff  could  not  be  permitted  to 
give  a  description  of  the  accident.     X"or  is  the  defendant's  argu- 
ment that  the  jury  would  be  misled  by  it  of  weight.    If  the 
conductor  was  under  no  obligation  to  wait  until  the  plaintiff 
was  seated  before  giving  the  signal  to  start,  the  motorman  \v*as 
bound  to  use  ordinary  care  in  so  applying  the  current  of  elec- 
tricity, when  the  car  was  started,  as  to  avoid  injury  to  passengers 
who  were  taking  seats.     Weeks  v.  Boston  Elevated  Railway,  190 
Mass.  563,  77  X.  E.  654;  Tupper  v.  Boston  Elevated  Railway. 
204  Mass.  151,  90  X.  E.  422;  Hamilton  v.  Boston  &  Xorthern 
Street  Railway,  193  Mass.  324,  79  X.  E.  734;  Lacour  v.  Spring- 
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field  Street  Railway,  200  [Mass.  34,  35,  85  N.  E.  868 ;  Gardner  v, 
Boston  Elevated  Railway,  204  Mass.  213,  90  N.  E.  534.  The 
plaintiff  did  not  contend  that  the  equipment  of  the  car  was  de- 
tective, but  that  the  whole  power  was  abruptly  and  carelessly 
turned  on,  in  an  attempt  to  start  at  the  maximum  speed,  when 
if  properly  operated  the  car  should  have  been  slowly  put  in 
motion. 

It  is  well  recognized  that  the  adaptation  of  electricity  as  a 
motive  power,  with  the  construction  and  operation  of  the  ap- 
pliances by  which  the  current  is  transmitted  to  the  moving 
mechanism  of  the  car,  is  not  a  matter  of  general  knowledge,  but 
properly  may  be  the  subject  of  expert  testimony.  Prendible  v. 
Connecticut  River  Mfg.  Co.,  160  Mass.  131,  35  N.  E.  675. 
The  order  in  which  evidence  should  be  introduced  being  within 
the  discretion  of  the  trial  court,  to  which  no  exception  lies,  the 
entire  testimony  of  the  plaintiff's  electrical  expert,  whose  quali- 
fications appear  to  have  been  sufficient  to  enable  him  to  express 
an  opinion,  was  admissible  in  explanation  of  the  proper  method 
of  operation,  where  the  pattern  of  controller  used  was  the  same 
as  that  with  which  the  defendant's  car  was  equipped.  Com.  v, 
Johnson,  188  Mass.  382,  385,  74  N.  E.  939 ;  Sullivan  v.  Fugazzi, 
193  Mass.  518,  79  N.  E.  775.  But  if  the  defendant's  general 
exceptions  to  the  admission  of  evidence  of  this  character  are 
ni)t  well  founded,  it  urges  the  exception  taken  to  the  question 
whether,  if  the  car  had  been  properly  started  by  moving  the 
handle  of  the  controller  at  intervals  from  notch  to  notch,  it 
"would  *  *  *  jump  in  the  way  that  has  been  described." 
The  question,  and  the  answer,  which  was  in  the  negative,  must 
be  read  ^ith  the  further  answer  given  after  the  defendant's 
motorman  had  described  the  car  and  its  equipment.  It  would 
^^  to  be  plain  that,  even  if  the  car  and  the  controller  were 
of  the  construction  shown  by  the  defendant's  evidence,  the  testi- 
mony of  the  expert  still  was  unequivocally  to  the  effect  that  if 
the  power  had  been  properly  turned  on  the  accident  would  not 
have  happened. 

The  objection  to  the  question,  however,  on  which  the  defend- 
ant most  strongly  relies,  is  the  use  of  the  words,  "in  the  way 
that  has  been  described."  It  is  contended  that  the  inquiry  should 
have  been  framed  hypothetically,  as  the  question  assumed  a 
jact  as  proved  of  which  there  was  only  evidence  for  the  ]\xvy. 
it  is  to  be  presumed  that  the  witness  knew  of  the  plaintiff's  de- 
^nption,  which  was  the  only  evidence  that  the  car  rose  up,  and 
then  plunged  forward,  and  that  his  opinion  was  based  upon 
tms  statement.  If  the  question  had  been  put  by  repeating  what 
she  had  said  as  an  assumption  which  the  jury  might  determine 
^^have  been  proved,  his  answer  must  have  been  the  same. 
The  terms  of  the  question  implied  the  witness  was  to  assume 
th^t  the  plaintiff  described  what  she  contended  was  an  actual 
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event,  but  he  was  not  asked  to  draw  any  inference  as  to  the 
truth  of  her  evidence,  or  to  pass  upon  the  weight  of  the  testi- 
mony. The  form  of  the  question  employed  is  substantially 
that  which  was  used  and  approved  in  Twombly  v.  Leach,  11 
Cush.  397.  402,  405,  Hunt  v,  Lowell  Gas  Light  Co.,  8  Allen, 
169,  172,  85  Am.  Dec.  697,  Hand  v,  Brookline,  126  Mass. 
324,  and  Rafferty  v.  Xawn,  182  Mass.  503,  507,  65  X. 
E.  830.  In  those  cases  it  was  held  that  an  expert,  who 
had  heard  the  testimony  of  a  previous  witness  which  was 
material  to  the  issue,  might  give  his  opinion  without  the  inquiry- 
being  hypothetical  in  form.  The  point  was  again  raised  in 
Phillips  I/.  J.  H.  Lockey  Piano  Case  Co.,  205  Mass.  60,  63,  90 
N.  E.  981,  982,  where  an  expert  was  permitted  to  give  his 
opinion  predicated  upon  statements  "as  testified  to"  by  other 
witnesses.  It  was  said  in  the  opinion  by  Morton,  J. :  *'One 
objection  urged  is,  in  eflfect,  that  the  question  was  not  suffi- 
ciently comprehensive.  But  however  much  that  might  affect  the 
value  of  the  answer,  it  did  not  make  the  question  itself  incom- 
petent. Another  objection  is  that  it  called  for  the  opinion  of 
the  witness  upon  the  eflfect  of  the  evidence.  We  do  not  think 
so.  The  words  'as  testified  to*  referred  simply  to  what  had  been 
previously  described."  It  must  have  been  clearly  understood 
that  if  the  defendant's  account  of  the  accident  was  the  true  one 
the  plaintiflF  could  not  recover,  and  that  the  only  ground  upon 
which  the  action  could  be  maintained  was  the  assumption  that 
the  accident  happened  as  testified  to  by  the  plaintiff. 

We  fail  to  find  in  the  conduct  of  the  trial,  where  in  the  correct 
and  orderly  examination  of  witnesses  much  must  be  left  to  the 
discretion  of  the  presiding  judge,  that  the  defendant  was  prej- 
udiced, and  the  evidence  having  been  properly  admitted,  the 
judge  rightly  refused  to  exclude  it  on  the  defendant's  motion. 
A  majority  of  the  court  is  of  opinion  that  it  was  a  question  of 
fact,  upon  all  the  evidence,  whether  the  car  rose  upward  in  the 
manner  described,  and  if  it  did,  that  the  jury  also  could  find 
from  the  evidence  of  the  plaintiff,  and  of  the  expert,  that  not 
only  was  such  an  occurrence  extraordinary,  but  the  motorman 
must  have  gone  forward  by  the  instantaneous  application  of  a 
current,  which  he  should  have  known  was  largely  in  excess  of 
the  power  which  should  have  been  applied  to  start  the  car  in 
the  usual  way.  Beal  v.  Lowell  &  Dracut  St.  Ry.,  157  Mass. 
444,  32  N.  E.  653. 

Exceptions  overruled. 
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•  Supreme  Court  of  Illinois,   June  29,  1910,    Rehearing  Denied   Oct. 

11,  1910.) 

[92    N.    E.    Rep.   573.] 

Trial— Questions  for  Jury — Sufficiency  of  Evidence. — Where  plain- 
tiff's evidence,  standing  alone,  fairly  tends  to  support  the  declara- 
tion which  states  a  good  cause  of  action,  it  cannot  be  said  as  mat- 
ter of  law  that  the  court  erred  in  declining  to  take  the  case  from  the 
jury. 

A|ypeal  and  Error — Harmless  Error — Impeachment — ^Written 
Statement — ^Admission  in  Evidence. — Where  a  written  statement  of- 
fered to  impeach  a  witness  was  shown  to  the  witness  and  he  ad- 
mitted that  he  had  read  it  and  signed  it,  and  the  portions  thereof 
claimed  to  conflict  with  his  oral  testimony  were  read  to  him  in  the 
presence  of  the  jury,  and  he  admitted  they  were  contained  in  the 
»tatcmcnt,  it  was  not  reversible  error  to  refuse  to  admit  it  in  evi- 
dence. 

Carriers — Setting  Down  Passenger* — After  a  car  has  stopped  at 
a  street  crossing,  a  passenger  desiring  to  leave  it  may  assume  it  will 
not  start  till  he  has  had  a  reasonable  time  to  leave  it  in  safety. 

Trial— Instruction  Ignoring  Evidence — Cure  of  Objection. — In  an 
action  for  injury  to  a  street  car  passenger,  an  instruction  based  on 
the  assumption  that  the  car  stopped  for  plaintiff  to  alight,  and  ignor- 
ing evidence  that  the  plaintiff  was  warned  that  the  car  was  in  mo- 
tion, and  not  to  attempt  to  alight  therefrom,  was  cured  by  an  in- 
"^traction  that  if  plaintiff,  after  the  car  was  in  motion  and  before  she 
attempted  to  alight,  was  warned  or  cautioned  not  to  do  so,  and 
thereafter  attempted  to  alight  while  the  car  was  in  motion,  she  as- 
sumed all  risks  incident  thereto,  and  verdict  must  be  for  defendant. 

Trial— Instructions — Construction  Togeitfaer. — Instructions  should 
be  considered  as  a  series;  that  is,  the  instructions  for  both  parties 
should  be  considered  together,  and,  if  they  fairly  state  the  law  when 
?o  considered,  they  are  sufficient. 

Trial— Instructions — Cure  of  Omissions  Therein. — Omissions  in 
one  party's  instructions  may  be  cured  by  those  given  on  behalf  of 
his  opponent. 

Trial— Instructions — Construction  Together. — In  an  action  for  in- 


For  the  authorities  in  this  series  on  the  subject  of  the  right  of 
a  passenger  to  act  on  the  assumption  that  the  carrier  or  its  em- 
ployees have  performed,  or  will  perform  its  duties  to  him,  see  sec- 
ond foot-note  of  Denver  &  R.  G.  R.  Co.  v.  Derry  (Colo.),  36  R.  R. 
^:  HI,  59  Am.  &  Eng.  R.  Cas.,  N.  S.,  141;  first  foot-note  of  Cos- 
^^»tt  V.  St.  Louis,  etc.,  Ry.  Co.  (Mo.),  35  R.  R.  R.  501.  58  Am.  &  Eng. 
j^Cas.,  N.  S.,  501;  last  foot-note  of  Struble  v.  Pennsylvania  Co. 
[Pa.),  35  R.  R.  R.  217,  58  Am.  &  Eng.  R.  Cas.,  N.  S.,  217;  second 
head-note  of  Eldredge  v.  Boston  Elev.  Ry.  Co.  (Mass.),  34  R.  R. 
^  «,  57  Am.  &  Eng.  R.  Cas.,  N.  S.,  41. 
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jury  to  a  street  car  passenger,  an  instruction  to  find  for  plaintiff  ii 
the  jury  believe  that  she  has  proven  her  case  as  laid  in  the    decla- 

ration'was  not  objectionable  as  ignoring  her  negligence  in  attempt- 
ing to  alight  while  the  car  was  in  motion,  where  the  last  instruc- 
tion given  for  her,  covering  the  period  from  the  time  she  started 
from  her  seat  till  she  stepped  from  the  car,  informed  the  jury  she 
could  not  recover  unless  **at  and  before  the  time  of  the  injury"  she 
was  in  exercise  of  reasonable  care  for  her  own  safety,  as  the  two 
instructions,  taken  together,  correctly  state  the  law. 

Error  to  Appellate  Court,  Second  District,  on  Appeal  from 
Circuit  Court,  Kane  County;  L.  C.  Ruth,  Judge. 

Action  by  Kate  A.  Moore  against  the  Aurora,  Elgin  &  Chi- 
cago Railroad  Company.  A  judgment  for  defendant  was  af- 
firmed by  the  Appellate  Court,  and  defendant  brings  error. 
Affirmed. 

Albert  /.  Hopkins,  Daznd  J.  Peffers,  and  James  S.  Hopkins, 
for  plaintifjf  in  error. 

Russell  &  Botsford  (T.  £.  Ryan,  of  counsel),  for  defendant 
in  error. 

Hand^  J.  This  was  an  action  on  the  case,  commenced  in  the 
circuit  court  of  Kane  county  by  Kate  A.  Moore,  defendant  in 
error,  against  the  Aurora,  Elgin  &  Chicago  Railroad  Company, 
the  plaintiff  in  error,  to  recover  damages  for  a  personal  injury 
sustained  by  the  defendant  in  error  while  attempting  to  alight 
from  one  of  the  cars  of  the  plaintiff  in  error,  in  the  city  of  St. 
Charles.  The  case  was  tried  upon  a  declaration  containing  one 
count,  and  the  general  issue  was  filed.  A  verdict  was  returned 
and  a  judgment  rendered  in  favor  of  the  defendant  in  error  for 
the  sum  of  $6,125,  which  judgment  was  affirmed  by  the  Appel- 
late Court  for  the  Second  District  for  the  sum  of  $5,134,  after 
a  remittitur  for  $991,  which  covered  the  medical  and  other  ex- 
penses of  defendant  in  error  in  being  cured  of  the  injury,  had 
been  entered  in  the  Appellate  Court  by  the  defendant  in  error, 
and  the  record  has  been  brought  to  this  court  by  writ  of  certi- 
orari for  further  review. 

It  is  first  contended  that  the  court  erred  in  declining  to  take 
the  case  from  the  jury  at  the  close  of  all  the  evidence.  The 
count  of  the  declaration  upon  which  the  case  was  tried  stated 
a  good  cause  of  action,  and,  while  the  evidence  was  conflicting, 
the  evidence  of  the  defendant  in  error,  standing  alone,  fairly 
tended  to  supix)rt  the  declaration.  We  cannot  therefore  say 
as  a  matter  of  law  that  the  trial  court  erred  in  declining  to  take 
the  case  from  the  jury. 

It  is  next  contended  the  court  erred  in  refusing  to  admit  in 
evidence  for  the  purpose  of  impeaching  a  statement  in  writing 
made  by  the  witness  Millen  shortly  after  the  accident  occurred. 
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The  statement  offered  in  evidence  was  claimed  in  some  particu- 
lars to  be  in  conflict  with  the  testimony  of  the  witness  g^ven  upon 
the  witness  stand.  The  statement  was  shown  to  the  witness 
and  he  admitted  that  he  had  read  it  and  signed  it,  and  the  por- 
ticos thereof  which  were  claimed  to  be  in  conflict  with  his  oral 
testimony  were  read  to  him  in  the  presence  of  the  jury  and 
were  admitted  by  him  to  be  contained  in  the  statement.  In 
Illinois  Central  Railroad  Co.  v.  Wade,  206  111.  523,  on  page  532, 
69  N.  E.  565,  on  page  568,  it  was  said:  "If  a  witness  admits 
that  he  made  statements  imputed  to  him  to  have  been  made  as 
fully  as  claimed  to  have  been  made,  further  proof  of  the  fact 
may  be  unnecessary,  but,  when  the  witness  denies  or  does  not 
directly  admit  that  he  made  the  statements,  the  impeaching 
proof  should  be  permitted  to  be  given."  It  is  clear  from  an  ex- 
amination of  the  record  that  the  jurors  were  as  fully  informed 
of  the  parts  of  the  written  statement  which  tended  to  contradict 
the  testimony  of  the  witness  as  they  would  have  been  had  the 
entire  statement  been  admitted  in  evidence.  The  court  did  not 
commit  reversible  error  in  declining  to  admit  the  written  state- 
ment in  evidence. 

It  is  also  contended  the  court  erred  in  giving  to  the  jury  the 
following  instruction:  "The  court  instructs  the  jury  that  if  you 
bdieve,  from  a  preponderance  of  the  evidence,  that  the  plain- 
tiff in  this  case  directed  the  conductor  of  defendant's  car  upon 
which  she  was  then  riding  to  stop  the  car  for  her  at  Prairie 
street,  and  if  you  further  believe,  from  a  preponderance  of  the 
evidence,  that  the  said  conductor  did  so  stop  the  said  car  at 
the  said  Prairie  street,  then  you  are  instructed  that  the  plaintiff 
had  the  right  to  assume  that  the  said  conductor  would  not  cause 
th*  said  car  to  start  until  she  had  reasonable  time  to  safely 
alight  therefrom." 

The  evidence  showed  the  defendant  in  error  alighted  from  the 
car  while  It  was  in  motion.  The  defendant  in  error  testified  the 
car  and  rear  platform  were  crowded  with  passengers,  and  that, 
when  the  car  stopped  at  the  street  crossing  near  her  home,  she 
got  up  from  her  seat  in  the  car  and  passed  out  through  the  car 
to  the  rear  platform  and  took  hold  of  the  hand-iron  and  stepped 
from  the  car  to  the  ground ;  that  she  did  not  know,  and  had  no 
warning,  that  the  car  was  moving  when  she  stepped  from  the 
car  and  fell.  One  Wagner  testified  he  was  a  passenger  standing 
^pon  the  rear  platform  of  the  car;  that,  as  the  defendant  in 
cn-or  was  about  to  leave  the  car,  he  said  to  her  the  car  was 
moving  and  not  to  attempt  to  leave  the  car  or  she  might  fall — 
to  wait  until  the  car  stopped  before  attempting  to  get  off ;  that 
the  defendant  in  error  replied  she  must  and  could  get  off.  This 
conversation  was  denied  by  the  defendant  in  error.  Two  criti- 
cisms are  made  upon  this  instruction.    The  first  that  the  defend- 
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ant  in  error  as  a  matter  of  law  did  not  have  the  right  to  assume 
that  the  conductor  would  not  cause  the  car  to  start  until  she 
had  a  reasonable  time  to  safely  alight  therefrom ;  and,  secondly, 
that  the  instruction  ignored  the  evidence  of  Wagner  that  he 
warned  the  defendant  in  error  the  car  was  in  motion  and  not 
to  attempt  to  alight  therefrom. 

The  law  is  well  settled  in  this  state  that,  after  a  car  has  stopped 
at   a    str^t    crossing,    a    passenger    desiring    to    leave    the   car 
has  the  right  to  assume  it  will  not  start   until    lie   has  had  a 
reasonable  time  to  leave  the  car  in  safety.     McXulta  v.  Ensch, 
134  111.  46,  24  N.  E.  631 ;  Chicago  &  Alton  Railroad  Co.  r. 
Arnol,  144  111.  261,  33  N.  E.  204,  19  L.  R.  A.  313;  Chicag>  & 
Alton  Railroad  Co.  v.  Blaul,  175  111.  183,  51  N.  E.  895 ;  North 
Chicago  Street  Railroad  Co.  v.  Brown,  178  111.   187,   52  N.  E. 
864;    Ackerstadt   v.   Chicago   City    Railway   Co.,    194    111.   616, 
62  N.  E.  884:  Baltimore  &  Ohio^  Southwestern  Railroad  Co.  v. 
Mullen,  217  111.  203,  75  X.  E.  474,  2  L.  R.  A.   (N.   S.)   115. 
We  think  the  first  objection  made  to  the  instruction  is  without 
force.     The  second  objection  would  be  of  some  importance  if 
the  instruction  complained  of  stood  alone.     We  think,  however, 
the  objection   thereto  was   cured  by   the   following  instruction, 
which  was  given  on  behalf  of  the  plaintiff  in  error:     "The  court 
instructs  the  jury  that  if  you  believe,  from  the  evidence,  that  the 
plaintiff,  after  the  car  was  in  motion  and  before  she  attempted 
to  alight  therefrom,  was  warned  or  cautioned  not  to  attempt  to 
alight  from  the  car,  if  so  shown  by  the  evidence,  and  that  there- 
after the  plaintiff  attempted  to  alight  from  the  said  car  while 
it  was  in  motion,  then  under  those  circumstances,  is  so  shown 
by  the  evidence,  the  plaintiff  assumed  all  risks  incident  to  her 
attempt  to  alight  from  the  car,  and  your  verdict  must  be  for 
the   defendant."     The   rule   is   that   the   instructions   should   be 
considered  as  a  series — that  is,  the  instructions  for  the  plaintiff 
and  the  defendant  should  be  considered  together — and  when  so 
considered,  if  they   fairly  state  the  law  of  the  case,  they  are 
sufficient,  and  that  omissions  in  the  plaintiff's  instructions  may 
be  cured  by  those  given  on  behalf  of  the  defendant.     Lawrence 
ZK  Hagerman,  56  111.  68,  8  Am.  Rep.  674 ;  Lourance  v.  Goodwin, 
170  111.  390,  48  N.  E.  903. 

It  is  finally  contended  that  the  court  committed  reversible 
error  in  giving  to  the  jury,  on  behalf  of  the  plaintiff,  the  follow- 
ing instruction:  "The  court  instructs  the  jury  that  if  you  be- 
lieve, from  the  preponderance  of  the  evidence,  that  the  plain- 
tiff has  proven  her  case  as  laid  in  her  declaration,  then  you  will 
find  the  issues  for  the  plaintiff."  The  objection  urged  against 
this  instruction  is  that  it  ignores  the  negligence  of  the  defendant 
in  error  in  attempting  to  alight  from  the  car  while  it  was  in 
motion ;  that,  conceding  the  testimony  of  defendant  in  error  to 
be  true  that  she  did  not  know  the  car  was  in  motion  when  she 
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Attempted  to  alight,  while  she  might  have  been  in  the  exercise 

^^  due  care  at  the  exact   time  she  attempted  to  leave  the  car, 

*nc  was  not  in  the  exercise  of  due  care  in  not  ascertaining  the 

^  was  in  motion  before  she  attempted  to  alight;  that  by  the  in- 

^j^^ction,   when  taken    in   connection  with  the  averment  of  the 

n/^'^ration  that  while  the  plaintiff  was  pressing  her  way  through 

2    ^  said  car  she  "did  not  observe  that  the  said  car  was  in  motion 

^,^^t.   continued   on   her   way  through  the  said  crowd  so  standing 

'^^    said  rear  platform  as  aforesaid/'  a  recovery  *was  permitted, 

^•^Hough  the  defendant   in  error  was  guilty  of  negligence  which 

r^^^^ctly  contributed  to  her  injury.      By  the  last  instruction  given 

'^  defendant   in    error    the  jury  were  informed  that  she  could 

recover  unless    it    appeared   from  the  evidence  that  "at  and 

'fore  the  time  of  the  injury"  she  was  in  the  exercise  of  reason- 

Ic  care    for    her  'own    safety.     This   instruction    covered    the 

Tiod  from  the    time    the   defendant  in  error  started   from  her 

It  in  the  car    until    she   stepped   from   the   car.     Peterson  7\ 

licago  Consolidated   Traction  Co.,  231  111.  324,  83  X.  E.  159; 

xiox  t'.  American    Rolling  Mill  Corporation,  236  111.  437.  86 

-  E.  90,  127   Am.    St.    Rep.  291.     The  two  instructions,  when 

"ken  together,    correctly    stated   the   law.     There   was    no    re- 

=rsible  error  committed   by  the  court  in  the  giving  of  the  in- 

■ruction  last  above  complained  of. 

^i^ding  no   reversible    error  in  this  record,  the  judgment  of 
'^  Appellate  Court   will  be  affirmed, 
^.dgment  affirmed. 
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(Court  of  Appeals   of  Kentucky,   Nov.   10.   1910.) 

[131  S.  W.  Rep.  388.] 

Carriers — Injury  to  Passenger  Boarding  Car — Negligence— Start- 
ing Train.* — It  is  a  carrier's  duty  to  give  passengers  a  reasonable 
opportunity  to  board  a  train;  and  the  mere  moving  of  the  train, 
whether  by  an  T)rdinary  and  usual,  or  an  unusual  and  unnecessary, 
jerk,  while  the  passenger  is  on  the  car  steps,  and  before  he  has  had 
■a  reasonable  opportunity  to  reach  a  place  of  safety,  whereby  the 
passenger  is  injured,  is  negligence. 

Appeal  from  Circuit  Court,  Lawrence  County. 

Action  by  Wallace  Borders  against  the  Chesapeake  &  Ohio 
Railway  Company.  Judgment  for  plaintiff,  and  defendant  ap- 
peals.    Affirmed. 

Worthington,  Cochran  &  Brozi^iing,  F,  T.  D.  IVailace,  and 
M.  C.  Kirk,  for  appellant. 
Dinkle  &  Prichard  and  O'Neal  &  Carter,  for  appellee. 

Clay,  C.  Appellee,  Wallace  Borders,  brought  this  suit 
against  appellant,  Chesapeake  &  Ohio  Railway  Company,  to 
recover  damages  for  injuries  which  he  claims  to  have  received 
while  attempting  to  board  one  of  its  passenger  trains  at  a  sta- 
tion called  Chestnut,  in  Lawrence  county,  Ky.  The  jur}'  re- 
turned a  verdict  in  appellee's  favor  for  $L000,  and  the  railway 
company  appeals. 

♦For  the  authorities  in  this  series  on  the  subject  of  the  duty  to 
give  passengers  time  to  board  steam  railroad  trains  and  obtain  seats, 
see  extensive  note,  1  R.  R.  R.  904,  24  Am.  &  Eng.  R.  Cas.,  N.  S^ 
904;  note,  3  R.  R.  R.  589,  26  Am.  &  Eng.  R.  Cas..  N.  S.,  589;  ex- 
tensive note,  4  R.  R.  R.  536,  27  Am.  &  Eng.  R.  Cas..  N.  S.,  536; 
Chesapeake,  etc.,  Ry.  Co.  v.  Austin  (Ky,),  35  R.  R.  R.  716,  58  Am. 
&  Eng.  R.  Cas.,  N.  S.,  716;  St.  Louis,  etc.,  R.  Co.  v,  Wainwright 
(C.  C.  A.),  25  R.  R.  R.  54,  48  Am.  &  Eng.  R.  Cas.,  N.  S.,  54  (neg- 
ligence in  prematurely  starting  train;  and  right  to  reasonable  time 
to  enter  car  after  other  passengers  have  alighted);  Texas  &  Pac 
R.  Co.  V.  Gardner  (C.  C.  A.),  3  R.  R.  R.  759,  26  Am.  &  Eng.  R- 
Cas.,  N.  S.,  759  (negligence  in  starting  train);  Allen  v.  Northern 
Pac.  Ry.  Co.  (Wash.),  12  R.  R.  R.  838,  35  Am.  &  Eng.  R.  Cas.,  N 
S.,  838  (negligence  on  part  of  carrier  did  not  appear  in  action  for 
injury  sustained  by  passenger  while  boarding  moving  train);  Hatch 
V.  Philadelphia  &  R.  Ry.  Co.  (Pa.).  16  R.  R.  R.  586.  39  Am.  &  En« 
R.  Cas.,  N.  S.,  586  (where  signal  to  start  train  is  given  when  every 
one  reasonably  to  be  regarded  as  a  passenger  is  safely  on,  there  is 
not  negligence  in  such  respect  as  to  one  stepping  on  car  platform 
just  as  train  starts,  and  is  thrown  off  and  injured);  Illinois  Cent 
R.  Co.  V.  Bjeebe  (111.),  11  Am.  &  Eng.  R.  Cas.,  N.  S.,  163  (negligence 
in  starting  train);  Middlesborough  Ry.  Co,  r.  Webster  (Ky.).  1* 
Am.  &  Eng.  R,  Cas.,  N.  S.,  209  (starting  train  before  passenger  w 
seated). 
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Two  grounds  are  relied  upon  for  reversal :     Flr?t, 
of  the  trial  court  to  award  appellant  a 
second,  error  in  the  instructions. 


Appellee  testified,  in  substance,  that  c-n  the  occa52:a  = 
tion  the  train  was  flagged  as  it  appr3ache<!  Cbestrrzt  5:ciri:c- 
Two  passengers  preceded  him  up  the  steps.  Appellee  tbcc  at- 
tempted to  board  the  train.  As  he  went  up  tbe  steps,  aiii  be- 
fore he  reached  the  platform,  the  train  mi^Tcd  whh  a  ierk.  ar>:! 
he  was  thrown  to  the  ground  and  injured.  C^ne  wrtress  f  :c  the 
appellant  testified  that  he  was  present  on  an  oocaskc  when  ap- 
pellee attempted  to  board  one  of  appellant's  pasjeti^cr  trari?. 
and  that  he  did  not  see  appellee  fall.  This  witness,  •k-wctct. 
was  unable  to  locate  the  exact  time  when  the  occurrcace  izck 
place.  Another  witness  for  appellant  testified  that,  curing  tfac 
month  of  March.  1908,  the  train  on  which  he  was  braker^ar. 
stopped  at  Chestnut  station  and  picked  up  an  old  man  wb:^  was 
crippled.  He  then  got  down  and  assisted  the  man  f  get  en  the 
train.  The  man  did  get  on  the  train,  and  never  fell  thereir'.fr:. 
To  rebut  this  evidence,  appellee  testified  that  the  occurrence 
related  by  the  brakeman  took  place  on  a  dHferem  occasion. 

It  is  insisted  by  appellant  that  it  was  entitled  to  a  percmpt'Ory 
instruction  because  appellee*s  own  evidence  did  not  show  that 
the  train  was  moved  by  an  unusual  and  unnecessary  jerk.  In 
support  of  this  position,  appellant  cites  Louisville  &  Nashville 
R.  R.  Co.  V.  Hale,  102  Ky.  600.  44  S.  W.  213.  19  Kv.  Law  Rep. 
1651.  42  L.  R.  A.  293 ;  Louisville  &  Nashville  TL  R.  Co.  r. 
Morris,  62  S.  W.  1012,  23  Ky.  Law  Rep.  448:  Illinois  Central 
R.  R.  Co.  z\  Tandy,  107  S.  W.  715,  32  Kv.  Law  Rep.  962; 
Bennett  v.  Louisville  Railway  Co..  122  Kv.  ^.  90  S.  W.  1052, 
28  Ky.  Law  Rep.  998.  4  L.'  R.  .\.  (N.  S.)  558.  121  Am.  St. 
Rep.  453 ;  Howard  v.  Louisville  Railway  Co.,  105  S.  W.  932, 
32  Ky.  Law  Rep.  309;  Lexington  Railway  Co.  z\  Britton,  130 
Ky.  676.  114  S.  W.  295,  and  a  number  of  other  cases.  .\n  ex- 
amination of  the  cases  referred  to  will  show  that  the  rule  is 
that  where  a  passenger  has  boarded  a  car.  and  while  in  the  act 
of  finding  a  seat  is  injured  by  a  jerk  of  the  train,  the  railway 
company  will  not  be  responsible  unless  it  be  shown  that  the  mov- 
ing of  the  train  was  caused  by  an  unusual  and  unnecessary  jerk. 
The  doctrine  announced  in  those  cases  has  no  application  to  the 
case  before  us.  Here  the  injured  part\-  did  not  board  the  train ; 
he  was  injured  before  he  reached  the  top  of  the  steps.  The 
rule  is  well  settled  that  it  is  the  duty  of  a  railroad  company  to 
^ve  to  passengers  a  reasonable  opportunity  to  board  its  trains. 
In  the  cases  before  us  there  is  evidence  tending  to  show  that 
appellant  failed  in  this  duty.  The  train  was  moved  while  ap- 
pellee was  upon  the  steps  of  the  car  and  before  he  had  had 
a  reasonable  opportunity  to  reach  a  place  of  safety.  Under  such 
circumstances,  it  is  immaterial  whether  the  train  is  moved  by 
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an  ordinary  and  usual  jerk  or  an  unusual  and  unnecessary  jerk. 
The  negligence  consists  in  the  mere  act  of  moving  the  train 
before  the  passenger  has  had  a  reasonable  opportunity  to  board 
the  train.  Louisville  &  Nashville  R.  R.  Co.  v.  Arnold,  102  S. 
W.  322,  31  Ky.  Law  Rep.  414. 

Complaint  is  also  made  of  the  instruction  because  they  did 
not  require  the  jury  to  believe  that  the  train  was  started  by  an 
unusual  and  unnecessary  jerk  before  they  could  find  appellant 
responsible  for  the  injury.  For  the  reason  pointed  out  above, 
it  was  not  necessary  to  submit  this  question  to  the  jury. 

Judgment  affirmed. 


DonERTY  V.  Boston  &  N.  St.  Ry.  Co. 

(two  cases). 

(Supreme  Judicial   Court   of   Massachusetts,    Essex,    Nov.   22,  1910.) 

[92  N.  E.  Rep.  1026.] 

Evidence — Weight — Negative  Testimony. — Persons  riding  in  a 
covered  wagon  struck  by  a  street  car  are  in  such  a  situation  that 
their  testimony  that  they  did  not  hear  any  gong  or  bell  is  some 
evidence  that  a  bell  or  gong  was  not  sounded. 

Carriers — Injuries  to  Passengers — Question  for  Jury. — Where 
there  was  evidence  that  a  street  car  passenger  was,  while  either 
rising  or  turning  in  her  seat  to  signal  the  conductor,  thrown  against 
the  edge  of  the  seat  and  injured  by  the  jolt  of  the  car  colliding  with 
a  wagon,  and  there  was  evidence  that  the  collision  was  attributable 
to  the  negligent  operation  of  the  car,  the  case  was  for  the  jury,  en- 
titled to  draw  inferences  as  to  the  probable  effect  of  the  accident 
on  the  passenger. 

Carriers — Protection  of  Passengers — Care  Required.* — A  street 
railway  company  must  use  toward  its  passengers  the  highest  degree 
of  care  consistent  with  a  reasonable  performance  of  its  duty  as  a 
common  carrier. 

Carriers — Injuries  to  Passengers — Negligence — Question  foi  Jury. 
— Where  the  burden  resting  on  a  street  car  passenger,  suing  fo^ 
injuries  in  a  collision  between  the  car  and  a  wagon,  was  only  to 
introduce  evidence  from  which  a  failure  to  use  the  high  degree  ot 
care  in  avoiding  collisions  to  which  she  was  entitled  as  a  passen- 
ger might  be  inferred,  the  question  whether  the  collision  resulted 
from  the  negligence  of  the  motorman  was  for  the  jury. 

Carriers — Injuries  to  Passengers — Negligence — Question  for  Jury. 
— Where  a  street  car  passenger,  suing  for  injuries  in  a  collision  be- 

*See  first  foot-note  of  Beattie  v.  Detroit  United  Ry.  (Mich.),  ^ 
R.  R.  R.  192,  56  Am.  &  Eng.  R.  Cas.,  N.  S.,  192. 
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tween  the  car  and  a  wagon,  proved  the  collision  and  the  injury,  and 
the  omission  of  the  motorman  to  give  any  warning  of  the  approach 
of  the  car,  and  that  the  collision  occurred  in  broad  daylight  and  on 
an  unobstructed  street,  the  jury  could  find  a  failure  of  the  motorman 
to  exercise  the  care  required  for  the  protection  of  passengers. 

Carrien — Injuries  to  Passengers — ^Concurrent  Negligence  of  Car- 
rier and  Third  Person.t — Where  an  injury  to  a  street  car  passenger 
resulted  from  the  concurrent  negligence  of  the  motorman  and  the 
driver  of  a  wagon,  the  passenger  could  recover  from  the  street  rail- 
way company. 

Exceptions  from  Superior  Court,  Essex  County;  Wm.  B. 
Stevens,  Judge. 

Actions  by  Mary  E.  A.  Doherty  and  by  William  B.  Doherty 
against  the  Boston  &  Northern  Street  Railway  Company.  There 
were  verdicts  for  each  plaintiff,  and  defendant  brings  excep- 
tions.    Overruled. 

/.  //.  Sisk,  W.  E.  Sisk,  R,  L.  Sisk,  and  /.  F.  Williams,  for 
plaintiffs. 
Starr  Parsons  and  H.  Ashley  Bowen,  for  defendant. 

RuGG,  J.  The  female  plaintiff  (hereafter  referred  to  as  the 
plaintiff)  seeks  to  recover  for  personal  injuries  received  while  a 
passenger  in  one  of  the  defendant's  cars,  by  reason  of  its  collision 
at  the  junction  of  two  streets  with  a  horse-drawn  covered  wagon. 
The  track  of  the  defendant  was  on  the  side  of  the  street.  View 
of  the  car  by  travelers  upon  the  intersecting  street,  as  well  as 
the  vision  of  the  motorman  of  travelers  upon  that  street,  was 
obstructed  until  the  car  had  nearly  reached  the  corner  of  the 
streets.  There  was  evidence  that  the  speed  of  the  car  was  7 
or  8  miles  .an  hour,  and  that  the  collision  occurred  about  25  feet 
from  the  point  where  the  motorman  first  came  in  sight  of  the 
wagon.  Three  persons  were  riding  in  the  wagon,  two  of  whom 
testified  that  they  did  not  hear  any  gong  or  bell.  Their  situa- 
tion was  such  as  to  make  these  statements  some  evidence  that 
the  bell  or  gong  was  not  sounded.  Slattery  v.  N.  Y.,  N.  H.  & 
H.R.  Co.,  203  Mass.  453,  89  N.  E.  622,  133  Am.  St.  Rep.  311. 
There  was  evidence  that  the  plaintiff,  while  either  rising  or 
turning  in  her  seat  to  signal  the  conductor,  was  thrown  by  the 
jolt  of  the  collision  against  the  edge  of  the  seat  and  injured. 
This  is  not  a  case  where  the  only  evidence  as  to  the  jar  com- 

fFor  the  authorities  in  this  series  on  the  subject  of  concurrent 
negligence,  see  third  foot-note  of  Karris  i*.  Southern  R.  Co.  (N. 
Car),  36  R.  R.  R.  523,  59  Am.  &  Eng.  R.  Cas.,  N.  S.,  523;  last  foot- 
note of  Southern  Ry.  Co.  v.  Bailey  (Va.),  35  R.  R.  R.  557,  58  Am. 
&  Eng.  R.  Cas.,  N.  S.,  557;  first  head-note  of  St.  LouiS;  etc..  Ry- 
Co.  r.  Shaw  (Ark.),  35  R.  R.  R.  451,  58  Am.  &  Eng.  R.  Cas..  K.  S; 
451. 


392        Vol  38  R  R  R— Vol  61  Am  &  Eng  R  Cas  N  S 

Doherty  v.  Boston  &  N.  St.  Ry.  Co 

plained  of  as  the  cause  of  the  injury  consisted  of  declamatory 
epithets,  as  in  Foley  ^'.  B.  &  M.  R.  R„  193  Mass.  332,  79  N.  E. 
765,  7  L.  R.  A.  (N.  S.)  1076.  Here  was  the  definite  physical 
fact  of  a  collision  between  a  car  and  a  horse  of  such  force  as  to 
throw  the  latter  to  the  ground,  followed  by  the  stopping  of  the 
car.  From  these  circumstances  the  jury  might  draw  inferences 
as  to  the  probable  effect  upon  passengers  inside  the  car.  Nor 
is  this  a  case  where  there  is  an  unexplained  shock  of  a  moving 
car  like  Timms  v.  O.  C.  St.  Ry.  Co.,  183  Mass.  193,  66  N. 
E.  797,  or  a  usual  motion  of  a  well-managed  car  on  a  good  track, 
as  in  Byron  v,  Lynn  &  Boston  R.  R.  Co.,  177  Mass.  303,  58 
N.  E.  1015.  The  plaintiff  offered  evidence  of  an  uncommon 
movement  of  the  car  due  to  an  extraordinary  cause.  If  there 
was  evidence  that  this  cause  was  attributable  to  negligence  in 
the  operation  of  the  car,  she  was  entitled  to  go  to  the  jun'. 
McGann  v,  Boston  El.  R.  Co.,  199  Mass.  446,  85  N.  E.  570, 
18  L.  R.  A.  (N.  S.)  506,  127  Am.  St.  Rep.  509. 

The  defendant  was  bound  to  use  toward  the  plaintiff  as  its 
passenger  the  highest  degree  of  care  consistent  with  the  reason- 
able performance  of  its  duty  as  a  common  carrier.  Toward 
other  travelers  upon  the  highway  it  was  required  to  exercise 
only  the  ordinary  care  of  a  prudent  person.  It  is  the  general 
rule,  where  a  collision  occurs  between  an  electric  car  and  a 
wagon  at  intersecting  streets,  to  leave  the  negligence  of  the 
motorman  to  the  determination  of  the  jury.  Halloran  v, 
Worcester  Consol.  St.  Ry.  Co.,  192  Mass.  104,  78  N.  E.  381; 
Anshen  v.  Boston  Elevated  Ry.  Co.,  205  Mass.  32,  91  N.  E. 
lS7,  and  cases  cited;  Evensen  v,  Lexington  &  Boston  St.  Ry. 
Co.,  187  :^lass.  77,  72  N.  E.  355.  Where  the  burden  resting 
upon  the  present  plaintiff  was  only  to  introduce  evidence  from 
which  failure  might  be  inferred,  to  use  the  high  degree  of  care 
in  avoiding  collision,  to  which  she  was  entitled  as  a  passenger, 
the  reason  is  stronger  for  submitting  that  question  to  the  de- 
cision of  a  jury,  than  in  the  case  of  a  collision  between  t^o 
travelers  having  equal  rights  and  subject  to  the  same  obliga- 
tions upon  the  way.  The  omission  by  the  motorman  to  give  any 
warning  of  the  approach  of  the  car,  coupled  with  the  fact  of  the 
collision  in  broad  daylight  on  an  unobstructed  street  was  enough 
to  support  a  finding  of  failure  of  the  duty  owed  to  the  plaintiff. 
Even  if  the  injury  of  the  plaintiff  resulted  from  the  concurrent 
negligence  of  the  driver  of  the  wagon  and  of  the  motorman,  she 
might  recover  against  the  defendant.  Corey  v.  Havener,  \^2, 
Mass.  250,  65  N.  E.  69. 

Exceptions  overruled. 
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(Supreme  Court  of  Washington,  Oct.  29,  1910.) 

[Ill   Pac.   Rep.   338.] 

Carriers — Charges — ^Agreement  with  Municipality. — A  contract  be- 
tween a  city  and  a  street  railway  operating  its  lines  in  the  city  which 
binds  the  company  to  carry  passengers  within  the  city  for  a  single 
tare  not  exceeding  five  cents,  and  to  issue  transfers  to  all  passengers 
fur  a  continuous  trip  one  way  to  and  from  all  lines  in  the  city,  is 
binding  on  the  company  operating  a  line  in  territory  outside  of  the 
city  under  a  county  franchise  on  the  territory  being  subsequently 
annexed  to  the  city. 

Street  Railroads — Franchises — Obligations. — A  contract  between  a 
city  and  a  street  railway  company  granting  a  franchise  must  in  case 
of  doubt  be  liberally  construed  in  favor  of  the  public. 

Contracts — Construction — Contemporaneous  Construction. — Where 
a  contract  is  doubtful,  the  court  may  consider  a  contemporaneous 
construction  placed  on  the  contract  by  the  parties  to  aid  it  in  in* 
terpreting  the  contract. 

Municipal  CorporaHons — Extension  of  City  Limits — Franchises. — 
The  right  of  a  county  which  grants  a  franchise  to  a  street  railway 
company  to  operate  a  line  in  certain  territory  is  terminated  on  the 
territory  being  annexed  to  a  city,  and  the  right  of  the  company  is 
after  annexation  amenable  to  the  proper  authorities  of  the  city. 

DqMirtment  2.  Appeal  from  Superior  Court,  Pierce 
County;  John  A.  Shackleford,  Judge. 

Action  by  E.  E.  Peterson  against  the  Tacoma  Railway  & 
Power  Company.  From  a  judgment  for  plaintiff,  defendant 
appeals.    Affirmed. 

B.  S,  Grosscup,  Jas.  B.  Howe,  and    Wm,   C.  Morrow,  for 
appellant. 
Fitch  &  Jacobs  and  T.  L.  Stiles,  for  respondent. 

Chadwick,  J.  In  its  inception  the  present  Tacoma  Rail- 
way &  Power  Company  acquired  control  of  various  lines  of 
street  railway  operating  under  a  number  of  distinct  franchises 
in  the  city  of  Tacoma.  These  lines  operating  independently 
were  under  no  obligation,  unless  so  provided  in  the  franchise,  to 
exchange  or  transfer  passengers  from  one  to  the  other.  In 
consequence  great  confusion  was  put  upon  the  citizens.  Trans- 
im  would  be  allowed  some  from  one  line  to  another,  and  de- 
nied upon  the  same  lines  to  others.  Transfers  would  be  al- 
lowed at  certain  points  and  denied  at  others.  The  growth  of 
the  city  demanded  a  correction  of  these  abuses,  and,  to  save 
further  trouble  and  disputes,  the  Tacoma  Railway  &  Power  Com- 
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pany  and  the  city  of  Tacoma  entered  into  a  contract  in  which 
mutual  promises  and  concessions  were  made.  We  shall  quote 
the  parts  of  the  contract  pertinent  to  the  present  inquiry,  to- 
gether with  the  preamble  of  the  ordinances  authorizing  the  com- 
missioner of  public  works  to  enter  into  it: 

*'An  ordinance  authorizing  and  directing  the  commission  of 
public  works  of  the  city  of  Tacoma  to  enter  into  a  contract  for 
and  on  behalf  of  said  city  with  the  Tacoma  Railway  and  Power 
Company  *  *  *  for  the  settlement  of  certain  differences  and 
disputes  heretofore  existing  between  said  city  and  said  com- 
pany.    *     *     * 

''Fifth.  On  and  after  the  first  day  of  April,  1903,  the  said 
party  of  the  first  part  shall  transport  any  person  from  any  point 
or  place  within  the  corporate  limits  of  the  city  of  Tacoma.  on 
any  line  or  lines  of  street  railway  owned,  operated  or  controlled 
by  said  party  of  the-  first  part,  to  the  terminus  of  its  line  in  Point 
Defiance  Park,  for  a  single  fare  not  exceeding  five  cents,  and 
the  party  of  the  first  part  agrees  that  it  will  from  and  after 
the  date  of  this  agreement,  extend  its  present  transfer  system 
for  a  continuous  trip  one  way  to  and  from  all  lines  within  the 
city  of  Tacoma  (and  including  that  portion  of  the  Point  De- 
fiance line  outside  of  the  city  of  Tacoma),  but  nothing  in  this 
section  shall  be  so  construed  as  to  require  the  issuance  of  trans- 
fers which  can  be  so  used  on  parallel  or  other  lines  as  to  make  '\t 
possible  for  a  passenger  to  make  a  round  trip  for  one  fare,  nor 
to  prevent  the  party  of  the  first  from  making  and  enforcing 
all  reasonable  rules  and  regulations  necessary,  in  its  judgment, 
to  prevent  fraud.    *    *    * 

"Seventh.  And  said  party  of  the  first  part  further  stipulates, 
agrees  and  consents  to  and  does  hereby  waive  and  relinquish 
each  and  ever\'  right,  privilege  and  authority'  conferred  and 
granted  in  and  by  any  street  railway  franchise  now  held  and 
owned  by  said  party  of  the  first  part  to  the  extent  only  that  the 
same  are  inconsistent  and  in  conflict  with  the  terms,  conditions 
and  provisions  of  these  articles  of  argeement. 

"Eighth.  That  said  city  of  Tacoma.  the  party  of  the  second 
part,  for  and  in  consideration  of  the  foregoing  agreements  made 
and  to  be  executed  by  the  party  of  the  first  part,  does  hereby 
agree  that  upon  the  proper  execution,  in  duplicate,  and  deliver}' 
of  this  agreement,  by  each  of  said  parties  to  the  other,  to  giv^ 
its  consent,  by  ordinance,  to  the  transfer  and  assignment  of  all 
the  right,  title  and  interest  in  and  to  each  and  every  of  these 
certain  franchises  granted  by  the  city  of  Tacoma  for  street  rai^' 
way  purposes,  which  the  said  party  of  the  first  part  may  now 
own,  either  as  the  original  grantee  or  as  assignee." 

So  far  as  the  record  shows,  no  dispute  has  arisen  between  the 
city  and  the  railway  company,  excepting  in  so  far  as  the  con- 
tract may  be  held  to  apply  to  the  following  condition :    A  part 
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of  one  of  the  railway  company's  acquired  lines  runs  beyond  the 
city  limits  about  a  mile,  terminating  at  the  village  of  Fern  Hill, 
a  suburb  of  the  city  of  Tacoma.     From  the  point  where  this 
line  crosses  the  city  limits  to  Fern  Hill,  the  road  was  operated 
under  a  franchise  granted  by  the  commissioners  of  Pierce  county, 
and  the  company  had  been  accustomed  to  charge  an  additional 
fare  of  five  cents  for  a  passenger  going  beyond  the  city  limits, 
and  also  an  additional  fare  of  five  cents  for  each  passage  initiated 
beyond  the  city  limits.     So  that  the  fare  to  or  from  the  village 
of  Fern  Hill  was  ten  cents,  instead  of  the  customary  five-cent 
fare  charged  on  all  other  fines  in  the  city.     On  July  9,   190^, 
the  cit)'  passed  an  ordinance  under  which  the  limits  of  the  city 
were  extended  so  as  to  take  in  additional  territory.     The  line 
of  the  railway  from  the  city  limits  to  Fern  Hill  was  in  the  in- 
cluded area.    It  is  the  contention  of  the  railway  company  that 
the  line  from  the  old  city  limits  to  Fern  Hill  being  built  and 
operated  under  a  county  franchise  and  being  beyond  the  legisla- 
tive jurisdiction    or    contractual  power   of  the  dty  at   the  time 
the  contract  was  made,  and,  further,  that  the  spirit  and  terms 
of  the  contract  as  well  as  its  object  were  to  cover  only  existing 
disputes,  it  still  has  a  right  to  charge  a  10-cent  fare  to  and  from 
Fern  Hill.     The  city  contends  that  the  object  of  the  contract  / 

was  not  only  to  cover  existing  diflferences,  but  to  insure  a  five- 
cent  fare  within  the  city  limits  of  Tacoma  whenever  and 
wherever  the  limits  of  the  city  might  be  extended;  that  the 
burden  follows  the  benefits  of  the  original  franchise  as  well  as 
the  contract,  and,  the  added  territory  being  now  a  part  of  the 
city  of  Tacoma,  the  company  is  bound  to  carry  all  passengers 
within  the  present  city  limits  for  a  flat  five-cent  fare.  Thus 
disputing,  the  parties  came  to  the  superior  court  of  Pierce  county, 
where  it  was  decided  that  the  company  could  charge  a  five- 
cent  fare  and  no  more. 

Certainty  is  the  strength  of  the  law,  and  it  is  proper  to  look 
to  our  own  decisions  as  well  as  those  of  other  states  for  guid- 
ance in  our  interpretation  of  the  contract.  But  one  case  has 
been  decided  by  this  court  involving  a  like  principle,  Seattle 
Lighting  Company  v,  Seattle,  54  Wash.  9,  102  Pac.  767.  In 
that  case  the  franchise  was  a  general  trust  to  lay  pipes  ** through- 
out the  city  of  Seattle  and  throughout  any  addition  thereof," 
and  "as  the  boundaries  thereof  are  or  may  be  extended."  It 
was  held  that  the  company  could  operate  under  its  franchise  in 
new  territory  beyond  the  old  city  limits,  and  that  it  was  not  con- 
fined by  the  terms  quoted  to  unplatted  area  within  the  bound- 
aries existing  at  the  date  of  the  franchise.  The  court  followed 
the  leading  case  upon  this  theory  of  the  law — St.  Louis  Gaslight 
Company  v.  St.  Louis,  46  Mo.  121 — and  other  apt  authority. 
The  argument  of  the  court  was  further  sustained  by  the  asser- 
tion of  a  rule  deduced  from  the  following  authorities :     Town 
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of  Toledo  V.  Edens,  59  Iowa,  332,  13  N.  VV.  313:  Indiana  Rail- 
way Co.  V.  Hoffman,  161  Ind.  593,  69  N.  E.  399 ;  McGurn  f. 
Board  of  Education,  133  111.  122,  24  N.  E.  529.  TheKrourt  said: 
"It  seems  clear  that,  when  new  territory  is  brought  into  a  cit}', 
general  ordinances  of  the  city  immediately  control  the  new  as 
well  as  the  old  territory,  and  do  not  require  express  legislative 
action  to  give  them  such  application.  *  ♦  ♦  An  ordinance  grant- 
ing a  franchise  generally  stands  upon  the  same  footing  as  any 
other  ordinance  of  the  city." 

The  case  of  Indiana  Railway  Company  v.  Hoffman  is  quite 
in  point.     A  contract  similar  in  terms,  and  designed  to  cover 
substantially  the  same  disputes,  was  entered  into  between  the 
company  and  the  city.     It  was  agreed  that  the  company  would 
"issue  transfer  tickets  free  of  charge  to  all  passengers  request- 
ing the  same  who  boarded  its  cars  at  any  point  upon  its  line 
within  the  limits  of  the  city  of  South  Bend,  and  whose  destina- 
tion might  be  upon  any  point  upon  any  other  line  of  appellant 
within  the  said  city  limits.     Such  transfer  tickets  to  be  valid 
only  upon  the  next  car  leaving  upon  the  line  indicated  thereon 
after  the  issuing  of  the  same."     The  limits  of  the  city  being 
thereafter  extended,   it  was   contended  that   the  company  was 
not  bound  to  issue  transfers  except  to  such  pas'-engers  as  initi- 
ated their  right  within  the  boundaries  of  the  city  as  they  ex- 
isted at  the  time  of  the  franchise.     The  court  held:     "It  is  ap- 
parently insisted  by  counsel  for  appellant  that  the  city  of  South 
Bend,  by  annexing  the  part  of  the  territory  in  which  appellant, 
under  the  grant   from   the  board  of  commissioners,   had  pre- 
viously operated   its   road,   abrogated   and  destroyed   its  rights 
acquired  by  said  grant,  and  therefore  violated  our  fundamental 
laws.     Rut  whatever  rights  appellant  had  in  said  territory  under 
its  grant  from  the  board  of  commissioners  were  not  impaired 
or  destroyed  by  the  extension  of  the  city  boundary  in  question, 
but  were  changed  by  its  agreement  with  the  city  to  issue  transfer 
tickets  over  its  lines  therein  to  all  points  within  the  city  limits. 
Whatever  rights  it  had  to  decline  or  refuse  to  issue  transfers 
to  persons  carried  over  its  road  in  said  territory  were  merged 
in  and  controlled  by  the  contract  which  it  subsequently  made 
with  the  city.     If  appellant  desired  to  stand  upon  and  avail  it- 
self of  the  rights  which  it  had  acquired  in  the  territory  in  ques- 
tion, it  ought  not  to  have  entered  into  the  agreement  and  con- 
tract with  the  city  in  regard  to  the  rate  of  fare  and  the  riglit 
of  passengers  to  transfer.     The  regulation  of  the  question  of 
fare  and  the  transfer  tickets  to  be  issued  rests  upon  the  contract 
in  this  case  between  appellant  and  the  cit>'  of  South  Bend.    I* 
bound   itself   thereby   not   to   exact   of   passengers   transported 
over  its  lines  within  the  city  more  than  the  maximum  fare,  and 
to  issue,  upon  request,  to  such  passengers,  transfer  tickets  as 
provided.    This  agreement,  as  we  have  seen,  cannot  be  held  to 
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apply  only  to  passengers  who  are  transported  on  appellant*s  cars 
vntHm  the  old  limits  of  the  city,  but  must  be  held  to  apply  to 
and  include  any  and  all  passengers  whose  destination  is  within 
the  limits  of  the  city  as  they  were  extended  by  the  annexation 
of  the  territory  in  controversy.  This  extension,  as  we  have  said, 
by  the  municipal  authorities,  was  the  exercise  of  governmental 
powers.  In  a  legal  sense  the  city  is  a  unit,  although  its  bound- 
aries may  be  changed  from  time  to  time  by  extension,  and 
all  persons  within  the  limits  thereof  as  extended  become  bound 
by,  and  must  yield  obedience  to,  its  ordinances.  It  certainly  in 
reason  cannot  be  asserted  that  an  ordinance  adopted  by  a  city 
must,  in  Its  operation,  forever  be  confined  to  the  limits  of  the 
municipality  as  they  were  at  the  time  it  was  passed,  and  cannot 
become  operative  in  territory  thereafter  annexed  and  made  a 
part  of  the  corporation."  In  People  v.  Detroit  United  Rail- 
way Company  (Mich.)  125  N.  W.  700,  it  was  held  on  the  prin- 
ciple announced  in  the  Hoffman  Case  that,  notwithstanding  a 
franchise  to  build  and  operate  within  the  city  limits  had  been 
granted,  a  road  running  beyond  the  city  limits  and  acquired  by 
purchase  and  over  which  the  limits  of  the  city  had  thereafter 
been  extended  came  within  the  terms  of  the  company's  con- 
tract to  carry  passengers  at  a  fixed  rate,  and  that  an  increased 
fare  could  not  be  exacted.  The  court  said :  "We  think  it  not 
unreasonable  to  hold  that  this  mutual  contract  was  made  in 
view  of  the  power  of  the  Legislature  of  the  state  to  increase  or 
diminish  the  territory  within  the  city,  and  that  neither  the  city 
nor  the  company  contemplated  that  in  case  of  an  extension  of 
the  lines  of  the  company  within  the  city,  either  by  purchase  or 
acquisition  from  another  company,  an  increased  fare  should 
be  demanded." 

The  spirit  of  the  contract — and  we  do  not  have  to  repudiate 
any  of  its  words  to  so  hold — was  to  insure  a  fixed  fare  within 
the  limits  of  the  city  of  Tacoma  at  all  times,  for  we  cannot  as- 
sume, in  the  absence  of  controlling  words,  that  either  the  rail- 
way company  or  the  city  intended  to  settle  merely  existing  dis- 
putes and  leave  the  way  open  for  a  continual  recurrence  of  the 
same  troubles,  for  it  is  within  the  knowledge  of  all  men  that 
the  municipalities  of  this  state   are  growing   rapidly,   and   the 
same  difficulties  would  necessarily  and  within  a  short  time  beset 
the  participants.     It  was  a  contract  for  continuing  peace.     As 
]J^as  said  in  Truesdale  v.  City  of  Newport  (Ky.)  90  S.  W.  589; 
*"rhe  contract  is  to  supply  the  city  of  Newport  and  its  inhabi- 
tants with  gas.     The  limits  of  the  city  year  by  year  determine 
the  limits  of  the  contract."     In  people  v.  Chicago  Telephone 
Company,  220  111.  238,  77  N.  E.  245,  it  is  said:     "The  words 
of  the  ordinance  are  clear  and  not  ambiguous,  and  apply  to  all 
the  territory  within  the  city  of  Chicago  during  the  period  of 
^^e  grant.     The  ordinance,  having  been  accepted  by  the  defend- 
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ant,  became  a  contract  by  which  both  parties  were  bound,  and 
the  territory  which  has  since  been  annexed  to  the  city  is  within 
the  city  of  Chicago.  If  there  had  been  an  intention  to  restrict 
the  limitations  to  the  existing  city  limits,  such  an  intention 
would  naturally  have  been  expressed  in  the  ordinance  or  the 
acceptance."  It  will  be  seen  under  this  authority  that,  if  we 
found  the  contract  to  be  doubtful,  it  would  be  our  duty  to  re- 
solve it  in  favor  of  the  city,  for  franchises  are  to  be  construed 
in  favor  of  the  public,  unless  controlled  by  law  or  the  saving 
clauses  of  the  contract.  McQuillan,  Mun.  Ord.  578;  9  Cyc 
558.  It  is  unnecessary  to  quote  from  other  cases.  The  prin- 
ciple we  have  adopted  is  sustained  by  the  following  cases:  Des 
Moines  Water  Co.  v.  City  of  Des  ]\Ioines,  95  Iowa,  348,  64  X. 
W.  269;  St.  Louis,  etc.,  Co.  v,  Houck,  120  ]\Io.  App.  634,  97 
S.  W.  963;  Illinois  Central  Ry.  Co.  v.  Chicago,  176  U.  S.  646. 
20  Sup.  Ct.  509,  44  L.  Ed.  622. 

As  against  this  array  of  authority,  appellant  cites  and  relies 
upon  the  case  of  Turners  Falls  Fire  District  v.   Millers  Falls 
Water  Supply  District,  189  Mass.  263,  75  N.  E.  630.    It  may  be 
that  this  case  sustained  the  contention  of  appellant,  but  no  au- 
thority is  cited  outside  of  the  Supreme  Court  of  Massachusetts. 
It  is  opposed  to  our  motion  of  the  law,  and  we  are  not  willing 
to  follow  it.     The  ca§e  of  Chope  v,  Detroit  Plank  Road  Com- 
patiy,  37  Mich.  195,  26  Am.  Rep.  512,  is  also  relied  upon.    We 
believe  this  case  to  be  controlled,  if  not  positively  overruled, 
by  the  later  case  of   People  v,  Detroit  United  Ry.  Co.,  from 
which  we  have  quoted.     Counsel  for  appellant  seeks  to  distin- 
guish the  Michigan  cases,  cases  asserting  that  the  court  in  the 
later  case   erroneously  assumed  as  a  matter  of   fact  that  the 
boundary    of  the  grant    moved    with  the    city  limits    as  they 
changed   from  time  to  time.     If  this  were  an   assumption  of 
fact,  counsel's  theory  would  be  correct,  but  we  conceive  it  to 
be  a  legal  conclusion.     At  any  rate,  we  so  held  in  the  case  of 
Seattle*  Lighting  Company   v,    Seattle.     The   case   of   Toronto 
Railway    Company  v.  City    of  Toronto,  5    Canadian    Railway 
Cases,  250,  is  also  relied  upon.     The  facts  of  this  case  distin- 
guish it  from  the  case  at  bar. 

It  is  also  contended  that,  to  compel  the  company  to  accept 
a  five-cent  fare  over  its  present  line,  would  violate  the  right 
secured  by  the  company  under  its  contract,  thus  bringing  the 
case  within  the  contract  clause  of  the  federal  Con^itufion. 
Upon  this  point  appellant  cites  Minneapolis  v.  Street  Railway 
Company,  215  U.  S.  417,  30  Sup.  Ct.  118,  54  L.  Ed.  — .  In 
that  case  the  city  undertook  to  compel  the  company  to  sell  six 
tickets  for  25  cents,  whereas  the  franchise  granted  a  right  to 
charge  a  5-cent  fare.  The  court  properly  held  that  the  right 
to  charge  the   fare  provided  in  the   franchise  was  of  the  cs- 
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<ncc  of  the  contract,  and  that  it  could  not  be  abridged  by  the 
cit>-.  Xo  question  of  extension  of  city  limits  was  involved; 
hence  we  conclude  that  the  case  is  not  here  controlling.  This 
case  depends  upon  the  contract  settling  disputes,  and  the  legal 
effect  of  the  words :  "On  and  after  the  first  day  of  April,  1903, 
the  said  party  of  the  first  party  shall  transport  any  person 
from  any  point  or  place  within  the  corporate  limits  of  the  city 
of  Tacoma,  on  any  line  or  lines  of  street  railway  owned,  op- 
erated or  controlled  by  said  party  of  the  first  part,  to  the  termi- 
nus of  its  line  in  Point  Defiance  Park,  for  a  single  fare  not 
exceeding  five  cents." 

Some  point  is  made  by  respondent  of  cotemporaneous  con- 
struction or  acquiescence  in  the  contract  as  construed  by  the 
city.  Being  satisfied  that  the  contract  is  broad  enough  to  cover 
the  contention  of  the  city,  we  shall  not  pursue  this  contention, 
except  to  say  that  were  we  doubtful  as  to  the  law  it  might  be  in- 
voked to  aid  an  interpretation  of  the  contract. 

It  is  strenuously  contended  that  the  construction  we  have  put 
upon  the  contract  would  work  an  unwarranted  hardship  on  the 
railway  company,  if,  for  instance,  the  boundaries  of  the  city 
were  so  extended  as  to  meet  the  boundaries  of  the  city  of  Seat- 
tie.  That  is  a  condition  that  is  not  before  us.  We  can  onlv 
assume  that,  before  the  railway  company  extends  its  line  to  an 
unreasonable  distance  from  the  business  centers  of  the  city, 
it  will  enter  into  a  contract  with  reference  thereto,  and  take  a 
franchise  under  such  terms  as  may  be  satisfactory  to  it.  Here 
we  have  an  existing  track  over  which  cars  have  been,  and  are 
being,  run  without  interruption  and  as  a  part  of  the  city  sys- 
tem. A  trip  initiated  in  one  city  and  ending  in  another  could 
not  be  held  to  be  within  the  terms  of  a  city  franchise.  Such 
roads  are  held  to  be  interurbon,  and  subject  to  other  regula- 
tions. Furthermore,  we  are  of  the  opinion  that  the  company 
is  not  now  operating  its  Fern  Hill  line  under  the  county  fran- 
chise. The  right  of  the  county  to  control  its  operation  died 
^ith  annexation,  and  the  right  to  operate,  if  there  be  any  right, 
must  be  held  to  be  amenable  to  the  will  of  the  constituted  au- 
thorities of  the  city  of  Tacoma. 

The  judgment  of  the  lower  court  is  affirmed. 

RuDKiN,  C.  J.,  and  Dunbar,  Crow,  and  Morris,  JJ.,  concur. 
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(Supreme   Court  of  Arkansas,   Oct.   31,   1910.) 
[131  S.  W.  Rep.  692.] 

Carriers — PasBengera — Injury — Negligence — ^Liability.*  —  Unncces 
sarily  starting  a  train  with  a  jerk  shows  negligence  rendering  a  car 
rier  liable  for  injury  resulting  therefrom. 

Carriers — Passengers — Injury— Jury  Questions — ^Negligence  an( 
Contributory  Negligence. — Questions  of  negligence  and  contributon 
negligence,  in  an  action  for  injury  to  a  railway  passenger  caused  bj 
a  jerking  of  the  train,  held,  under  the  evidence,  for  the  jury. 

Appeal  and  Error — Harmless  Error — Instructions. — Any  error  \i 
an  instruction  not  limiting  recoverable  damages  to  those  shown  bj 
the  evidence  was  harmless,  where  the  verdict  was  not  excessive. 

Appeal  and  Error— Error— Necessity  for  Prejudice.— The  Supreme 
Court  can  only  reverse  for  errors  that  are  prejudicial. 

Damages — Personal  Injuries — Exce8sivene8s.t — Two  thousand  fiv« 
hundred  dollars  is  not  an  excessive  recovery  for  the  loss  of  two- 
thirds  of  an  arm,  attended  by  the  suffering. 

Evidence— Admissions— Injuries— Negligence.— That,  on  a  passen- 
ger being  injured,  the  conductor  and  division  superintendent  called 
a  surgeon,  and  asked  him  to  "rush,  on,"  "to  take  charge  of  the  pas- 
senger, and  "render  all  necessary  means  he  could,"  cannot  be  re- 
garded as  an  admission  of  negligence  in  Causing  the  injury. 

Appeal  from  Circuit  Court,  Desha  County;  Jack  Bernhardt, 
Special  Judge. 

Action  by  Webb  Holmes  against  the  St.  Louis,  Iron  Mountain 
&  Southern  Railway  Company.  Judgment  for  plainriff,  and 
defendant  appeals.     Affirmed. 

The  appellee,  according  to  the  evidence  of  himself  and  other 
witnesses,  was  in  the  act  of  boarding  one  of  appellant's  com- 
bination freight  and  passenger  trains  at  Watson  station  ior  tftj 
purpose  of  taking  passage  to  Youcapin.  Appellee  had  mounted 
the  steps,  and  had  reached  the  platform,  and  was  "fixing  to  go 
in  the  door  of  the  coach,"  when  the  train  made  a  "bump,"   * 

♦For  the  authorities  in  this  series  on  the  subject  of  the  liability 
of  the  carrier  for  injuries  to  passengers  from  jerks  or  jolts  of  trains 
or  street  cars,  see  first  foot-note  of  Usury  v.  Watkins  (N.  Car.;.  ^^ 
R.  R.  R.  136,  59  Am.  &  Eng.  R.  Cas..  N.  S.,  136. 

tFor  the  authorities  in  this  series  on  the  subject  of  the  sufficiency 
of  damages  for  injuries  to  (or  loss  of,  limbs,  see  last  foot-nofe  or 
Southern  Ry.  Co.  v.  Smith  (Va.),  26  R.  R.  R.  579,  49  Am.  &  ^ng 
R.  Cas.,  N.  S.,  579;  last  foot-note  of  Chesapeake  &  O.  Ry-  ^o-  J- 
Fortune  (Va.),  27  R.  R.  R.  255,  50  Am.  &  Eng.  R.  Cas.,  N.  S-  ^^^• 
Yazoo,  etc.,  R.  Co.  v.  Wallace  (Miss.),  29  R.  R.  R.  349,  52  Am  « 
Eng.  R.  Cas..  N.  S.,  349;  second  foot-note  of  Southern  Ry-  ^^  * 
Isom,  28  R.  R.  R.  288,  51  Am.  &  Eng.  R.  Cas.,  N.  S.,  S88. 
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Mg  bump/'  *'a  hard  couplin,"  a  "jerk,"  "considerable  of  a  jerk," 
an  "awful  hard  jerk,"  as  the  witnesses  for  appellee  variously 
describe  it  This  bump  or  jerk  threw  appellee  from  the  plat- 
fonn  to  the  ground.  Appellee  had  under  his  arm  a  package  of 
beef.  As  he  fell  his  arm  struck  the  rail,  and  the  train  ran  over 
it,  crushing  the  "lower  two-thirds  of  his  arm  and  hand  all  to 
pieces,"  so  that  it  was  necessary  to  amputate  same.  The  train 
"was  standing  perfectly  still"  until  appellee  reached  the  plat- 
fomi  and  "got  to  where  he  was  going  in  the  door,"  when  it 
started.  Appellee  was  attended  by  the  surgeon  for  about  22 
days.  Appellee  had  a  pint  of  whisky  in  his  pocket.  He  did  not 
know  how  many  drinks  he  had  taken  the  evening  before  his 
injury,  but  he  had  taken  only  one  drink — a  bottle  of  beer — that 
morning,  and  was  sober.  The  above  are  substantially  the  facts, 
as  the  jury  might  have  found  them  in  favor  of  appellee.  Ap- 
pellee sought  and  recovered  judgment  against  appellant  in  the 
sum  of  ?2,5{X).  He  alleged  in  his  complaint  that  appellant 
"carelessly  and  negligently  started  its  train  with  a  sudden  and 
violent  jerk,"  causing  the  injury  above  described.  Appellant 
denied  tfie  allegations,  and  set  up  that  appellee  did  not  become 
a  passenger  on  its  train,  "but  that  he  undertook  to  board  the 
train  after  it  left  the  station  and  while  it  was  in  motion,"  and 
that  appellee  was  thus  injured  through  his  own  negligence.  The 
testimony  of  witnesses  on  behalf  of  appellant  tended  to  prove 
that  appellant's  train  stopped  at  Watson  on  the  day  appellee 
was  injured  some  10  or  15  minutes  for  passengers  to  get  off 
and  on ;  that  the  train  had  begun  to  move,  and  had  gone  about 
%  feet  before  appellee  attempted  to  get  on  same;  that  appellee 
waited  at  a  saloon  until  the  train  started  up,  and  then  he  was 
seen  approaching,  running  to  catch  the  train.  "He  grabbed  the 
grabiron  with  his  right  hand  and  missed  it,  and  attempted  to 
step  up  and  missed  the  step  and  fell  in  under  there,"  as  one  of 
the  witnesses  testified.  There  was  testimony  tending  to  prove 
tbat  appellee  at  the  time  appeared  to  be  under  the  influence  of 
^Mimr.  Witnesses  on  behalf  of  appellant  testified  that  the  train 
did  not  start  with  a  jerk,  that  the  train  was  light,  and  that  it 
was  unnecessary  that  it  should  start  up  with  a  jerk.  The  above 
testimony  on  behalf  of  appellant  tended  to  prove  that  appellant 
^»^  not  negligent,  and  that  appellee  was  negligent.  Other  facts 
stated  m  opinion. 

W^.  H.  Hemingway^  E.  B,  Kinszvorthy,  and  Bridges,  Wool- 
bridge  &  Gantt,  for  appellant. 

^.  0.  Pindall,  for  appellee. 

Wood,  J.  (after  stating  the  facts  as  above).  Witnesses  for 
appellant  testified  that  it  was  unnecessary  in  the  proper  operation 
^f  the  train  to  start  same  with  a  jerk.     Then,  if  the  train  did 

3BRRR— 26 


402        Vol  38  R  R  R— \^ol  61  Am  &  Eng  R  Cas  N  S 

St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.   Holmes 

start  with  a  jerk,  as  the  witnesses  for  appellee  testified,  this  was 
evidence  of  negligence  on  the  part  of  appellant,  and,  if  the  in- 
jury of  appellee  was  the  result  of  this  negligence,  as  the  evidence 
tended  to  prove,  then  appellant  was  liable.  The  questions  of 
negligence  and  contributory  negligence  were  properly  submitted 
for  determination  by  the  jury  and  upon  correct  declarations  of 
law. 

This  court  has  defined  the  duty  of  carriers  to  passengers  on 
combination  freight  and  passenger  trains,  and  also  the  duty  of 
passengers  on  such  trains  with  reference  to  their  own  safety. 
We  need  not  repeat  here  the  rules  applicable  in  such  cases. 

The  instructions  of  the  court  were  in  harmony  with  the  doc- 
trine announced  in  the  following  cases:  St.  L..  I.  M.  &  S.  Ry. 
Co.  V.  Hartung,  128  S.  W.  1025 ;  S.  W.  Ry.  Co.  v,  Wingfield. 
126  S.  W.  76;  St.  L.  S.  W.  Ry.  Co.  v,  Jackson,  124  S.  W.  241; 
Central  R.  R.  Co.  v.  Janson,  90  Ark.  494,  119  S.  W.  648;  St.  L., 
I.  M.  &  S.  Ry.  Co.  V.  Cobb,  89  Ark.  82.  115  S.  VV.  939;  St.  L, 
I.  M.  &  S.  Ry.  Co.  V.  Brabbzson,  87  Ark.  109,  112  S.  VV.  222; 
Pasley  V.  St.  L.,  I.  M.  &  S.  Ry.  Co.,  83  Ark.  22,  102  S.  W.  3&7\ 
Rodgers  v.  C,  O.  &  G.  Ry.  Co.,  76  Ark.  520,  89  S.  W.  468,  1 
L.  R.  A.  (N.  S.)  1145,  113  Am.  St.  Rep.  102. 

Since,  according  to  the  undisputed  evidence  of  witnesses  for 
appellant,  it  was  unnecessary  to  start  this  particular  train  with 
any  jerk  at  all,  the  instructions  at  the  instance  of  both  parties 
submitting  the  question  to  the  jury  as  to  whether  the  jerk,  if 
any,  was  a  "sudden,  violent,  and  unusual'*  one,  or  of  "unusual 
and   unnecessary   violence,"    were   more    favorable   to   appellant 
than  otherwise.     Instruction  No.  4,  given  at  the  instance  of  ap- 
pellee,  after  declaring  the   duty   of   carriers   to  passengers  on 
mixed  freight  and  passenger  trains,  and  that  the  passenger  as- 
sumed the  risk  incident  to  the  proper  operation  of  such  a  tram, 
continued  as  follows :   "And  so  in  this  case,  if  you  find  from  the 
evidence,  by  a  fair  preponderance  thereof,  that  Webb  Holmes  was 
injured  by  a  sudden,  violent,  and  unusual  jerk  in  the  starting  of 
one  of  the  defendant's  trains,  which  said  jerk  amounted  to  more 
than  a  necessary  incident  in  the  starting  of  such  train,  and  that 
he  was  at  the  time  a  passenger  on  said  train,  free  from  negli- 
gence on  his  part  which  could  have  contributed  to  his  injury, 
and  within  his  rights  as  a  passenger,  then  in  this  case  you  should 
find  for  the  plaintiff  in  some  amount  not  exceeding  $5,020." 

Counsel  urge  as  their  "principal  objection"  to  this  instruction 
"that  it  leaves  the  damages  at  large  without  being  in  any  way  con- 
trolled by  the  evidence."  Conceding  this,  the  amount  of  the 
verdict  shows  that  it  was  not  excessive,  and  therefore  the  ap- 
pellant was  not  prejudiced.  As  to  damages,  the  only  issue  was 
as  to  the  amount  of  damage  appellee  sustained  by  way  of  pain 
and  suffering  and  medical  attention. 

There  was  no  controversy  as  to  the  character  of  appellee's  in- 
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jury,  nor  as  to  the  sum  expended  for  medical  services.  The 
verdict  lias  less  than  half  of  the  amount  asked  in  the  complaint. 
Men  1/ the  instruction  offends  the  rule  announced  in  Fordyce  v, 

Afi"^^^'  ^^^  -^  S-  ^^'  ^'^^  ^"^  Railway  Co.  v,  Myzell,  87 
Ark.  123. 112  S.  W.  203,  we  can  only  reverse  for  errors  that  are 
prejudicial    The  sum  of  $2,500  for  the  pain  and  suffering  in- 
ddent  to  the  loss  of  an  arm  that,  for  two-thirds  of  its  length, 
"/»d  been  crushed  all  to  pieces,"  is  certainly  not  exorbitant. 
After  the  injury  to  appellee,  the  conductor  and  division  su- 
penntendent  of  appellant  called  a  surgeon   and  asked   him  to 
"rush  on"  and  "to  take  charge  of"  the  injured  man  and  **render 
all  necessar)'  means  he  could."     This  conduct  did  not  tend  in 
the   slightest  degree    to  prove  that  the    injury  to  appellee    was 
Giused  through  appellant's  negligence.    It  was  but  the  manifesta- 
tion of  commendable  sympathy  for  one  in  distress  and  the  ex- 
pression of  a  desire  to  relieve  his  suffering.     It  would  be  un- 
heard of  to  construe  these  humane  impulses  of  the  agents  of 
appellant  as  admissions  of  negligence  in  causing  the  injury  to 
appellee.    Therefore  the  doctrine  of  Railway  v.  Walker,  89  Ark. 
556.  117  S.  W.  534;  Railway  v.  Plumlee,  78  Ark.  147,  95  S.  W. 
^2,  and  Railway  v.  Smith,  70  Ark.  179,  67  S.  W.  865,  h^s  no 
application. 

We  find  no  reversible  error,  and  the  judgment  is  therefore 
^rmcd. 
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(Supreme  Court  of  Arkansas,  Oct.  31,  1910.) 
[131  S.  W.  Rep.  869.] 

Carriers — Operation — Rate  of  Speed — Negligence.* — In  the  ab- 
sence of  municipal  or  statutory  regulation,  no  speed  of  a  railroad 
train  can  be  declared  negligence  as  a  matter  of  law,  but  the  question 
must  be  left  to  the  jury. 

Trial— Instructions— Error  Cured  by  Other  Instructions.— An  in- 
struction that  the  running  of  a  train  at  an  excessive  and  danger- 
ous speed  is  not  negligence  per  sc  does  not  cure  the  error  of  a 
former  one,  which  in  effect  declares  it  1©  be  negligence  per  se;  the 
two  being  directly  in  conflict. 

Carriers — Instructions — Applicability — Abstract. — In  an  action  for 
injuries  against  a  railroad  caused  by  a  train  striking  a  mule  which 
hit  plaintiff,  who  was  standing  on  a  station  platform  preparatory  to 
board  the  train,  an  instruction  which  declared  that  it  was  the  duty 
of  a  railway  company  to  provide  all  things  necessary  for  the  security 
of  their  passengers  and  exercise  the  highest  degree  of  care  practi- 
cable -was  erroneous,  as  abstract  and  inapplicable  to  the  facts  of  the 
case. 

Carriers— Passengers— Injury-^Duty  at  Station.t — A  railway  com- 
pany is  only  bound  to  exercise  ordinary  care  to  protect  passengers 
waiting  at  the  stations;  the  extraordinary  care  being  exacted  only 
during  the  time  which  the  passenger  is  actually  in  the  care  of  the 
carrier. 

Appeal  from  Circuit  Court,  Bradley  County;  H.  W.  Wells, 
Judge. 

Action  by  Rush  Woods  against  the  St.  Louis,  Iron  Mountain 
&  Southern  Railway  Company.  From  a  judgment  for  plain- 
tiff, defendant  appeals.    Reversed  and  remanded. 

W,  £.  Hemingway,  H.  B.  Kinsworthy,  B.  A,  Bolton,  and  M 
//.  Stevenson,  for  appellant. 

R.  W.  Wilson,  Joe  T.  Robinson,  and  Garland  Streett,  for  ap- 
pellee. 

♦For  the  authorities  in  this  series  on  the  question  whether  any 
rate  of  speed  of  a  train  or  street  car  may  be  negligent  with  respect 
to  the  railroad's  passengers,  see  foot-note  of  St.  Louis,  etc.,  R-  ^^• 
V.  Savage  (Ala.),  34  R.  R.  R.  442,  57  Am.  &  Eng.  R.  Cas.,  N.  S.,  ^^'* 
fourth  head-note  of  Hoskins  v.  Northern  Pac.  Ry.  Co.  (Mont),  3* 
R.  R.  R.  174.  57  Am.  &  Eng  R.  Cas.,  N.  S.,  174;  note,  4  R.  R-  ^ 
636,  27  Am.  &  Eng.  R.  Cas.,  N.  S.,  536. 

fFor  the  authorities  in  this  series  on  the  subject  of  the  ^^^^^ 
of  care  due  passengers,  see  extensive  note,  4  R.  R.  R.  7,  27  Am.  & 
Eng.  R.  Cas.,  N.  S.,  7;  first  foot-note  of  Gardner  v.  Metropolitan  St. 
R.  Co.  (Mo.),  36  R.  R.  R.  448,  59  Am.  &  Eng.  R.  Cas.,  N.  S.,  **^- 
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McCuixocH,  C.  J.  The  plaintiff,  Rush  Woods,  sues  the  rail- 
road company  to  recover  damages  for  personal  injuries  re- 
ceived in  a  peculiar  and  somewhat  unusual  manner,  though  al- 
leged to  be  the  result  of  negligence  on  the  part  of  defendant's 
servants  in  the  operation  of  its  trains.  On  the  night  of  Janu- 
ary 2,  1908,  he  was  standing  on  the  company's  platform  at 
Morrell,  Ark.,  awaiting  the  approach  of  a  passenger  train  on 
which  he  expected  to  embark,  when  the  engine  of  that  train 
struck  a  mule,  knocking  it  over  against  plaintiff  and  severely  in- 
juring him.  Negligence  of  defendant's  servants  is  alleged  in 
running  the  train  at  an  excessive  and  unusual  rate  of  speed 
when  approaching  the  station,  and  in  failing  to  exercise  care 
to  prevent  striking  the  mule  after  its  presence  was  discovered 
on  the  track.  There  was  a  trial  before  a  jury  resulting  in  a  ver- 
dict in  favor  of  plaintiff. 

The  train  was  several  hours  behind  schedule  time  when  it 
reached  Morrell,  and  evidence  was  adduced  to  the  effect  that, 
when  it  approached  the  station,  the  rate  of  speed  was  greater 
than  usual,  and  that  it  ran  nearly  200  feet  beyond  the  custo- 
mary stopping  place.  The  engine  struck  the  mule.  The  mule, 
with  others,  came  out  from  behind  a  seedhouse  or  platform  near 
the  station.  There  is  a  conflict  in  the  evidence  as  to  whether  or 
not  the  engineer  and  fireman  were  prevented,  by  reason  of  the 
curved  track,  from  seeing  the  stock  ahead  near  the  track  in 
time  to  slow  up  the  train.  Evidence  was  also  adduced  to  the 
effect  that  no  stock  alarm  was  sounded,  though  it  was  proved  be- 
yond dispute  that  the  engine  whistled  at  the  proper  place  for 
the  station.  Morrell  is  an  incorporated  town  containing  from 
300  to  500  inhabitants. 

The  trial  court  gave,  over  the  objection  of  defendant,  the 
iollowing  among  other  instructions:  "(5)  If  you  find  from  the 
evidence  that  the  defendant  was  operating  its  train  at  an  unusual 
speed  in  the  town  of  Morrell,  and  by  reason  thereof  struck  a 
mule,  and  if  you  find  that  by  the  exercise  of  ordinary  care  de- 
fendant could  have  avoided  striking  said  mule  and  injuring 
plaintiff,  had  it  been  operating  said  train  at  its  usual  rate  of 
speed,  the  defendant  is  liable."  The  effect  of  that  instruction 
was  to  declare  the  running  of  the  train  at  an  unusual  rate  of 
speed  in  the  town  of  Morrell  to  be  negligence  per  se,  and  that 
the  defendant  was  liable  if  the  injury  would  not  have  occurred 
otherwise.  This  is  not  correct,  for  it  should  have  been  submitted 
to  the  jury  to  determine  whether  or  not  the  running  of  the  train 
at  the  unusual  rate  of  speed,  under  the  circumstances,  consti- 
tuted negligence.  Judge  Elliott  correctly  states  the  rule  on  the 
subject  as  follows:  "In  the  absence  of  any  statute  or  ordi- 
nance on  the  subject,  no  rate  of  speed  is  negligence  per  se.  But, 
when  considered  in  connection  with  other  circumstances,  as  it 
must  be  in  some  cases,  the  court  may  sometimes  be  justified  in 
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declaring  that  the  company  was  guilty  of  negligence  in  running 
its  train  at  an  excessive  and  dangerous  rate  of  speed  under  the 
circumstances  of  the  particular  case.  Ordinarily,  however,  the 
question  is  one  of  fact  for  the  jury."  Elliott  on  Railroads.  § 
1160.  This  is  the  rule  adopted  bv  this  court.  Ford  v.  Raihvay 
Co.,  66  Ark.  363,  50  S.  W.  864;"  St.  L.,  I.  M.  &  S.  Ry.  Co.  v. 
Kimberlain,  76  Ark.  100,  88  S.  W.  599.  The  court  gave  an- 
other instruction  at  defendant's  request  telling  the  jury  that 
running  the  train  at  an  excessive  and  unusual  rate  of  speed  is 
not  negligence  per  se,  but  this  did  not  cure  the  error  of  the 
former  instruction,  as  the  two  were  directlv  conflicting. 

The  giving  of  the   following  instruction  is   also  assigned  as 
error:     "(6)  Railroad   companies   in   operating    trains   are  re- 
quired to  use  the  utmost  care  and   foresight,  and  are  held  re- 
sponsible for  the  slightest  negligence.     The  first  and  most  im- 
portant duty  incumbent  upon  them  is  to  provide  for  safetv  of 
their  passengers.     To  this  end,  they  are  required  to  provide  all 
things   necessary   to   their   security,   reasonably    consistent   with 
their  business,  and  appropriate  to  the  means  of  conveyance  em- 
ployed by  them,  and  to  exercise  the  highest  degree  of  practica- 
ble care  and  diligence  and  skill  in  the  operation  of  their  trains.' 
The  objection  to  the  instruction  is  that  it  is  abstract  in  this  case, 
and  also  that  it  is  an  incorrect  statement  of  the  law  applicable 
to  the  case.     The  declaration  that  railroad  companies  are  re- 
quired to  provide  all  things  necessary  to  the  security  of  pas- 
sengers   reasonably   consistent   with   their   business   and   appro- 
priate to  the  means  of  conveyance  employed  by  them  is  abstract, 
and  is  inapplicable  to  the  facts  of  this  case,  for  the  reason  that 
the  question  of  failure  to  provide  the  things  necessary  to  the 
security  of  passengers  is  not  involved  in  the  controversy,  and 
the  failure  to  provide  things  for  their  safety  had  nothing  to  do 
with  plaintiff's  injury.     The  jury  might  have  inferred  from  it 
that  it  was  the  duty  of  defendant  to  provide  some  means  oi  se- 
curity against   the  happening  of  such  an    occurrence    as    this. 
There  is  no  proof  that  the  platform  or  waiting  room  at  the  sta- 
tion was  unsafe,  or  that  the  company  omitted  anything  reason- 
ably necessary  for  the  security  of  passengers.     The  instruction 
is  incorrect  because  it  places  too  high  a  degree  of  care  upon  the 
company  as  to  passengers  waiting  at  stations.     The  exercise  of 
ordinary  care  is  the  measure  of  the  duty  of  a  public  carrier  to 
protect  passengers  while  at  stations.    Hutchinson  on  Carriers,  §§ 
935,  941;  3  Thompson  on  Negligence,  §§  274,  278;  Huddleston 
V,  Railway  Co.,  90  Ark.  378,   119  S.  W.  280;  Railwav  Co.  v- 
Wilson,  70  Ark.  136,  66  S.  W.  661,  91  Am.  St.  Rep.  74;  Railway 
Co.  V.  Barnett,  65  Ark.  255,  45  S.  W.  550.     The  higher  degree 
of  care  is  exacted  only  during  the  time  in  which  the  passenger 
has  given  himself  wholly  in  charge  of  the  carrier — while  on  the 
train  or  getting  on  or  off,  for  then  only  is  the  passenger  sub- 
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jccted  to  the  peculiar  hazards  of  that  mode  of  travel,  against 
which  the  carrier  must  exercise  the  highest  degree  of  skill  and 
care.  Falls  v.  S.  F.  &  N.  P.  Ry.  Co.,  97  Cal.  114,  31  Pac.  901. 
But  when  those  extraordinary  hazards  have  ceased^  or  before 
they  have  begun,  the  degree  of  care  is  relaxed  as  the  necessity 
for  it  ceases. 

The  errors  in  giving  the  two  instructions  hereinbefore  men- 
tioned were  prejudicial,  and  for  this  reason  the  judgment  must 
be  reversed,  and  the  cause  remanded  for  a  new  trial.  It  is  so 
ordered. 


Sherm.^n  v.  Southern  Pac.  Co. 

(Supreme  Court  of  Nevada,   Nov.   1,   1910.) 
[Ill  Pac.  Rep.  416.] 

Jury— Ground  for  Challenge — "United  in  Business." — ^The  relation 
of  landlord  and  tenant  between  a  juior  and  a  party  authorizes  the 
sustaining  of  a  challenge  to  a  juror  under  Comp.  Laws,  §  3259, 
subsec.  3,  making  it  ground  for  challenge  for  cause  to  a  juror  that 
he  is  "united  in  business"  with  either  party. 

Appeal  and  Error — Harmless  Error — Sustaining  Challenge  to 
Juror.— Any  error  in  sustaining  a  challenge  to  a  juror  is  harmless 
if  no  objectionable  persons  are  on  the  jury  as  finally  constituted. 

Carriers — Injuries  to  Passenger  —  Complaint — Negligence. — ^The 
complaint  alleging  injury  to  plaintiilf  while  a  passenger  on  defend- 
ant's train,  through  the  derailment  thereof,  caused  by  the  negligence 
of  defendant  and  its  servants,  is  sufficient,  without  pointing  out  the 
specific  facts  going  to  establish  the  negligence;  a  prima  facie  case 
of  negligence  being  made  out  by  showing  the  derailment. 

Damages — Personal  Injuries — Suffering — Evidence. — A  witness  may 
testify  to  the  manifestations  of  pain  he  saw  plaintiflf  exhibit  while 
in  a  hospital  because  of  the  injury  for  which  he  sued. 

Witnesses — Cross-Examination. — A  conductor  of  defendant  who  in 
an  action  for  injury  to  a  passenger  from  derailment  of  a  train  has 
testified  for  the  carrier  that,  immediately  after  the  accident,  he  made 
an  investigation  of  the  railroad  bed,  cars,  etc.,  and  was  unable  to 
come  to  a  conclusion  as  to  the  cause  of  the  accident,  may,  to  test 
his  knowledge  as  to  how  thorough  an  examination  he  made,  be  asked 
as  to  whether  or  not  the  smoker  was  more  broken  or  its  occupants 
more  frequently  injured  than  in  any  other  cars. 

Appeal  and  Error — Harmless  Error. — Allowing  a  witness,  who  had 
testified  to  making  an  examination  immediately  after  the  derailment  of 
a  train  to  be  asked  on  cross-examination  as  to  whether  or  not  the 
smoker  was   more  broken  or  its  occupants  more  frequently  injured 
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than  in  other  cars  was  harmless;  his  answer  being  that  he  did  not 
know. 

Witnesses — Cross-Examination. — ^The  roadmaster  who,  in  an  ac- 
tion against  a  carrier  for  injury  to  a  passenger  from  derailment  of 
a  train,  had  testified  for  defendant  as  to  the  perfect  condition  of  the 
road,  and  gone  into  detail  with  reference  to  the  amount  of  work 
done  on  the  roadbed,  the  material  used,  and  when  the  rails  were  put 
down,  was  properly  allowed  on  cross-examination  to  be  asked  why 
it  was  necessary  to  put  heavier  rails  down  in  a  certain  year,  to  which 
he  answered  that  it  was  on  account  of  the  increase  of  weight  of  the 
rolling  stock  and  the  loads;  plaintiff,  who  contended  the  improve- 
ments had  not  kept  pace  with  the  increase  of  business,  having  the 
right,  if  he  could,  to  shake  witness'  testimony  by  cross-examination 
so  long  as  he  confined  it  to  the  subject-matter  brought  out  in  the 
direct  examination. 

Trial — Argument  of  Counsel — Inference  from  Absence  of  Wit- 
nesses.— Permitting  counsel  for  plaintiff  in  an  action  for  injury  to  a 
passenger  from  derailment  of  a  train  to  draw  an  inference  in  his  ar- 
gument that  because  the  engineer  and  conductor  of  the  train  were 
not  called  or  their  absence  explained  their  testimony  would  have 
been  adverse  to  defendant  was  not  error. 

Evidence — Opinions — Speed  of  Train,* — A  nonexpert  may  testify  to 
the  speed  of  a  train. 

Carriers — Injuries  to  Passenger — Negligence — Evidence. f — It  is  in- 
cumbent on  the  carrier  in  an  action  for  injury  to  a  passenger  from 
derailment  of  a  train  to  repel  by  satisfactory  proof  every  imputation 
of  the  slightest  negligence. 

Carriers— Duty  to  Passengers.]: — The  carrier  owes  to  a  passenger 
the  duty  to  exercise  the  highest  practical  degree  of  care,  skill,  and 

♦See  last  foot-note  of  Illinois  Cent.  R.  Co.  v.  France  (Ky.),  31 
R.  R.  R.  213.  54  Am.  &  Eng.  R.  Cas..  N.  S.,  313;  third  foot-note  of 
Tinkle  v.  St.  Louis  &  S.  F.  R.  Co.  (Mo.),  30  R.  R.  R.  470,  53  Am.  & 
Eng.  R.  Cas..  N.  S..  470. 

tSee  fifth  foot-note  of  Hoskins  v.  Northern  Pac.  Ry.  Co.  (Mont.)» 
34  R.  R.  R.  174.  57  Am.  &  Eng.  R.  Cas.,  N.  S.,  174,  where  all  the 
authorities  in  this  series  preceding  it  are  collected;  last  foot-note  of 
St.  Louis,  etc.,  R.  Co.  v.  Savage  (Ala.),  34  R.  R.  R.  442,  57  Am.  & 
Eng.  R.  Cas.,  N.  S.,  442. 

JFor  the  authorities  in  this  series  on  the  subject  of  the  degree  of 
care  required  of  a  carrier  of  passengers  in  furnishing  and  maintain- 
ing safe  vehicles,  see  second  paragraph  of  first  foot-note  of  St. 
Louis,  etc..  Ry.  Co.  v.  Oliver  (Ark.),  34  R.  R.  R.  191,  57  Am.  &  Eng. 
R.  Cas.,  N.  S.,  191;  fourth  head-note  of  Irwin  v.  Louisville  &  N.  R- 
Co.  (Ala.),  34  R.  R.  R.  11,  57  Am.  &  Eng.  R.  Cas.,  N.  S.,  11;  Pleflca 
V.  Detroit  United  Ry.  (Mich.),  33  R.  R.  R.  197,  56  Am.  &  Eng.  R- 
Cas.,  N.  S.,  197. 

For  the  authorities  in  this  series  on  the  subject  of  the  degree  of 
care  required  of  a  carrier  of  passengers,  see  first  foot-note  of  Gard- 
ner V.  Metropolitan  St.  R.  Co.  (Mo.),  36  R.  R.  R.  448,  59  Am.  &  Eng 
R.  Cas.,  N.  S..  448;  demons  v.  Chicago,  etc.,  R.  Co.  (Wis.),  31  R- 
R.  R.  491,  54  Am.  &  Eng.  R.  Cas.,  N.  S.,  491. 
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foresislit  in  the  selection  and  use  of  suitable  cars,  motive  power, 
appliances,  and  servants,  and  in  the  proper  construction  of  its  road- 
bed and  track,  and  the  operating  and  running  of  its  train. 

Canien — ^Injury  to  Passenger — ^Negligcnce — Evidcnce.t — ^The  de- 
railment of  the  car  in  which  a  passenger  is  riding  is  prima  facie  evi- 
dence of  the  carrier's  negligence,  and  it  is  its  duty  to  know  and 
show  the  facts. 

Appeal  from  District  Court,  Washoe  County;  John  T.  Orr, 

Judge. 

Action  by  C.  E.  Sherman  against  the  Southern  Pacific  Com- 
pany.   Judgment  for  plaintiff.     Defendant  appeals.     Affirmed. 
See,  also,  31  Neb.  285,  102  Pac.  257. 

Lewers  &  Henderson  and  Frank  Thunen,  for  appellant. 
Cheney,  Massey  &  Price  and  Stmth  &  Fink,  for  respondent. 

Sweeney,  J.  This  action  was  instituted  on  the  28th  day  of 
September,  1907,  in  the  district  court  of  the  Second  judicial  dis- 
trict of  the  state  of  Nevada  in  and  for  Washoe  county,  to  re- 
cover from  the  defendant  the  sum  of  $20,000  for  personal  in- 
juries sustained  by  plaintiff  by  reason  of  the  derailment  of  one 
of  defendant's  trains  near  Deeth,  Nev.,  on  which,  the  plaintiff 
was  traveling  en  route  from  Ogden,  Utah,  to  Tonopah,  Nev., 
on  the  22d  day  of  January,  1907.  It  appears  from  the  tran- 
script that  the  respondent,  a  miner  by  occupation,  40  years  of 
age,  and  in  perfect  health,  purchased  a  railroad  ticket  from  the 
Southern  Pacific  Company  in  Ogden,  Utah,  to  Tonopah,  Nev. 
When  about  a  mile  east  of  Deeth,  in  the  state  of  Nevada,  the 
seven  cars  behind  the  express  left  the  track.  Respondent  was 
in  the  smoker,  which,  owing  to  the  derailment,  was  thrown 
over  an  embankment,  turning  on  its  side,  and  from  the  wreck 
respondent  emerged  with  injuries,  which,  as  alleged,  crippled 
him  for  life.  On  account  of  these  injuries  sustained  by  reason 
of  the  wreck,  and  the  suffering  respondent  was  forced  to  undergo 
in  a  temperature  registering  20  degrees  below  zero  at  the  time 
of  the  derailment,  and  other  physical  sufferings  endured  by  re- 
spondent by  reason  of  the  accident,  upon  the  case  being  tried  be- 
fore the  court,  sitting  with  a  jury,  the  respondent  was  awarded 
a  verdict  in  the  sum  of  $15,000.  The  defendant  interposed  a 
motion  in  the  trial  court  to  set  aside  the  verdict  and  for  a  new 
tna]  upon  the  grounds:  First,  excessive  damages  appearing  to 
have  been  given  under  the  influence  of  passion  and  prejudice; 
second,  insufficiency  of  evidence  to  justify  the  verdict;  third, 
that  said  verdict  was  against  law;  fourth,  errors  in  law  occur- 
ring at  the  trial  and  excepted  to  by  the  defendant;  fifth,  miscon- 
<iuct  of  the  jury  by  which  defendant  was  prevented  from  having 
^  iaiT  trial.  The  motion  was  denied,  and  the  defendant  prose- 
cntes  this  appeal  from  the  final  judgment  and  order.      ^ 

tSec  (t)  on  preceding  page. 
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Aside  from  the  specifications  of  insufficiency  of  the  evidence 
to  sustain  the  verdict,  there  are  35  separate  assignments  of  er- 
ror in  the  proceedings  of  the  trial  court.  We  will  consider  those 
assignments  of  error,  which  are  urged  as  reversible  errors,  in 
the  order  in  which  they  are  presented. 

.In  the  selection  of  the  jury,  appellant  assigns  that  the  court 
erred  in  sustaining  the  challenges  of  plaintiff  to  the  jurors,  H.  H. 
Clark  and  S.  H.  Wheeler,  upon  the  ground  that  the  relation  of 
landlord  and  tenant  existed  between  defendant  and  said  jurors. 
It  is  maintained  by  counsel  for  appellant  tliat  nowhere  in  our 
statute  which  sets  forth  what  circumstances  shall  be  sufficient 
to  disqualily  a  juror  otherwise  competent  from  sitting  in  any 
particular  case  is  there  a  ground  of  challenge  because  of  the  re- 
lationship of  landlord  and  tenant,  which  makes  such  relation  a 
disqualification.    The  third  subdivision  of  section  164  of  the  civil 
practice  act  (Comp.  Laws,  §  3259)  of  Nevada,  which  enumer- 
ates the  grounds  for  which  challenges  for  cause  may  be  taken, 
reads  as  follows :    "Third.   Standing  in  the  relation  of  debtor  or 
creditor,  guardian  and  ward,  master  and  servant,  employer  and 
clerk,  or  principal  and  agent,  to  either  party;  or  being  a  mem- 
ber of  the  family  of  either  party ;  or  a  partner,  or  united  in  busi- 
ness with  either  party;  or  being  security  on  any  bond  or  obliga- 
tion  for  either  party."     We  believe  under  this  section,  where 
it  appears  that  the  relation  of  landlord  and  tenant  exists,  there 
is  sufficient  statutory  authorization  for  the  court  to  grant  the 
challenge.    All  parties  to  an  action  should  be  entitled  to  a  fair, 
unprejudiced  jury,  and  it  requires  no  stretch  of  imagination  to 
understand  that   under  some   circumstances  a  tenant  •  may  for 
business  interests  be  influenced  or  embarrassed  in  his  verdict. 
*' United  in  business,"  as  expressed  in  the  statute,  should  be  con- 
strued to  mean  any  business  relation  which  would,  within  the 
sound  discretion  of  the  trial  court,  indicate  that  the  juror  might 
be  interested,  biased,  influenced,  or  embarrassed  in  his  verdict. 
The  rule,  we  believe,  is  stated  clearly  in  Cyc.  as  follows:    **A 
person  is  not  competent  to  serve  as  a  juror  in  an  action  where 
there  exist  any  business  relations  between  him  and  one  of  the 
parties  calculated  to  influence  his  verdict.    This  rule  applies  when 
a  party  and  a  juror  are  partners  in  business^  or  where  there  ex- 
ists between  them  the  relation  of  master  and  servant,  employer 
and  employee,  landlord  and  tenant,  or  attorney  and  client.*'    24 
Cyc.  p.  276.    At  common  law,  a  juror  standing  in  the  relation  of 
landlord  and  tenant  was  disqualified.     "A  tenant  holding  land 
from  year  to  year  as  a  cropper  is  disqualified  as  a  juror  in  a  ca^e 
where  his  landlord  is  a  party."     Pipher  v.  Lodge,  16  Serg.  &  R. 
(Pa.)  214;  5  Bacon's  Abridgements,  332;  Coke's  Littleton,  138 
A  and  157  B. 

The  great  trend  of  modern    authority    is  to    exclude    from 
juries  all  persons  who  by  reason  of  their  business  or  social  re- 
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lations,  past  or  present,  with  either  of  the  parties,  could  be  sus- 
pected of  possible  bias,  even  though  the  particular  status  or  re- 
lation is  not  enumerated  in  the  various  state  statutes  and  codes, 
most,  if  not  all,  of  which,  like  the  statutes  of  Nevada,  are  merely 
declaratory.    Thus  the  Kentucky  Court  of  Appeals  has  held  that 
a  stockholder  in  a  corporation  which  owns  stock  in  another  cor- 
poration is  disqualified  to  act  as  a  juror  in  an  action  against  the 
latter  corporation.     McLaughlin  v.  L.  El.  L.  Co.,  100  Ky.  173,  37 
S.  W.  851.  34  L.  R.  A.  812.     The  Supreme  Court  of  Florida  held 
( 1906 )  that  in  the  trial  of  a  baggagemaster  for  embezzlement  of 
the  property  of  a  passenger  it  was  the  better  practice  to  exclude 
from  the  juries  employees  of  the  same  company  as  the  defendant. 
Hopkins  :•.  State,  52  Fla.  39,  42  South.  53.     The  Supreme  Court 
of  Pennsylvania  has  decided  that  in  an  ejectment  suit  by  the 
heirs  of  an  insolvent  debtor  the  executor  of  a  deceased  creditor 
was  not  a  competent  juror.    Smull  z\  Jones,  6  Watts  &  S.  (Pa. ) 
122.    The  Supreme  Courts  of  Nebraska  and  Colorado  have  held 
that  a  shipper  over  the  railroad  of  one  of  the  parties  who  has  re- 
ceived favors  in  the  past  and  hopes  for  others  in  the  future  is 
disqualified  as  a  juror.     Railway  Co.  7*.  Cook,  37  Xeb.  435,  55 
X.  \V.  943;  Denver,  etc.,  Ry.  i\  DIriscoll,  12  Colo.  520,  21  Pac. 
708,  13  Am.  St.  Rep.  243. 

The  Supreme  Court  of  Iowa  has  held  that  the  court  may  on 
the  ground  of  probable  prejudice  sustain  a  challenge  to  a  juror, 
although  the  relationship  is  not  within  the  degree  prescribed  by 
statute  as  rendering  the  juror  incompetent.  Wisehart  v.  Dietz, 
67  Iowa,  121,  24  X.  W.  752.  The  Suoreme  Courts  of  Colorado 
and  Louisiana  have  held  that  where  there  is  a  family  connection 
reasonably  calculated  to  prevent  the  juror  from  being  impartial, 
although  not  amounting  to  actual  relationship,  the  juror  is  dis- 
qualified. Buddee  v.  Spangler,  12  Colo.  216,  20  Pac.  760;  State 
V.  Kellogg,  104  La.  580,  29  South.  285. 

The  identical  point  urged  by  counsel  for  appellant  in  this 
assignment  of  error  has  been  decided  by  the  Supreme  Courts  of 
Pennsylvania  and  of  New  York  adversely  to  appellant's  conten- 
tion. "That  the  juror  is  a  tenant  of  a  party  is  in  itself  a  suffi- 
cient ground  of  challenge."  Harrisburg  Bank  v.  Forster,  8 
Watts,  304;  Hathaway  v,  Helmer,  25  Barb.  29.  But  even 
where  the  action  of  the  trial  court  is  open  to  criticism,  it  does  not 
amount  to  reversible  error.  It  has  been  held  many  times  that 
a  party  has  no  right  to  any  particular  juror,  but  only  to  a  trial  by 
an  impartial  jur\'.  State  v.  Hamilton,  35  La.  Ann.  1043;  State 
^•.  Kluseman,  53  Minn.  541,  55  N.  VV.  741.  If  the  trial  court 
en*s  in  sustaining  a  challenge  for  cause,  the  error  is  without  prej- 
udice if  an  impartial  and  unobjectionable  jury  is  subsequently 
obtained  to  try  the  case.  State  r.  Carries,  39  La.  Ann.  931,  3 
South.  56;  State  i\  Creech,  38  La.  Ann.  480;  State  v.  Hamilton, 
35  La.  Ann.    1043,  supra;  State  v.  Barnes,  34  La.  Ann.  395; 


414        Vol  38  R  R  R— \'ol  61  Am  &  Exg  R  Cas  X  S 

Sherman  v.  Southern  Pac.  Co 

averred  in  general  terms,  such  mode  of  presenting  the  facts  is 
sufficient  in  this  character  of  action,  where,  as  a  general  thing, 
the  more  specific  facts  are  more  largely  within  the  knowledge  of 
the  defendant  than  that  of  the  plaintiff ;  and  the  complaint  can- 
not therefore  be  held  open  to  the  objection  of  uncertainty." 

In  the  case  of  Gulf,  etc.,  v,  Washington,  49  Fed.  349,  1  C.  C. 
A.  288,  Judge  Caldwell,  speaking  for  the  Circuit  Court  of  Ap- 
peals for  the  Eighth  Circuit,  said:     '*It  is  very  well  settled  that 
a  general  allegation  of  negligence,  without  stating  the  particular 
acts  which  constituted  the  negligence,  is  good  against  a  general 
demurrer."     In  McGonigle  v.  Kane,  20  Colo.  298,  38  Pac.  369, 
the  Supreme  Court  of  Colorado  said :     **As  a  rule,  negligence  may 
be  pleaded  generally.     It  is  an  ultimate  fact,  and  only  ultimate 
facts  are  to  be  pleaded.     Bliss  in  his  work  on  Code  Pleading 
(section  211a)    says:     'The  general  allegation   of  negligence  is 
allowed    as   qualifying   an   act   otherwise   not   wrongful.    It  is 
not  the  principal  act  charged  as  having  caused  the  injury,  but  it 
g^ves  color  to  the  act,  makes  it  a  legal  wrong.     It  is  the  absence 
of  care  in  doing  the  act.'     Negligence  being  the  ultimate  fact  to 
be  established,  a  general  allegation  is  sufficient.     *To  allege,'  says 
Rothrock,  J.,  in  Grinde  v.  Railroad  Co.,  42  Iowa,  376,  'would  be 
to  plead  the  evidence  which  is  not  allowable.'  "     Hill  v,  Fairhaven 
&  W.  R.  Co.,  75  Conn.  177,  52  Atl.  726.     In  L.  &  N.  R.  Co.  v. 
Jones,  45  **la.  414,  34  South.  248,  the  Supreme  Court  of  Florida 
said:     "The  rule  as  estiablished  in  this  state  in  negligence  cases 
is  that  it  is  not  necessary  for  the  declaration  to  set  out  the  facts 
constituting  the  negligence,  but  an  allegation  of  sufficient  acts 
causing  the  injury,  coupled  with  an  averment  that  they  were 
negligentlv  and  carelessly  done,  will  be  sufficient     And  where 
the  negligence  is  alleged  in  general  terms,  and  not  confined  to  any 
specific  acts  of  negligence,  any  acts  of  negligence  contributor)^  to 
the  injury  may  be  shown  in  proof."     In  Rinard  v.  Omaha,  K. 
C.  &  E.  Rv.  Co.,  164  Mo.  286,  64  S.  W.  127,  the  Supreme  Court 
of  Missouri  said:     "The  objection  urged  against  it,  however,  that 
it  does  not  specify  the  particular  act  of  negligence  which  it  is 
claimed  caused  the  injury,  is  answered  by  the  cases  of  Sullivan  v. 
Railway  Co.,  97  Mo.  113  [10  S.  W.  852],"  etc.     "These  cases 
have  been  cited  approvingly  and  followed  in  Dickson  z'.  Railway, 
104  Mo.,  loc.  cit.  502  [16  S.  W.  381],"  etc.     "In  all  these  cases 
the  negligence  was  charged  in  general  terms.     The  negligence 
charged  in  the  case  at  bar  is  as  specific  as  that  charged  in  the 
Sullivan  Case,  supra,  or  in  any  of  the  cases  that  have  followed 
it,  and  is  a  substantial  compliance  with  the  requirements  laid 
down  in  the  Gurley  Case  [93  Mo.  445,  6  S.  W.  218].    *  *  * 
In  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Croskell,  6  Tex.  Civ.  App. 
171,  25  S.  W.  492,  the  Court  of  Civil  Appeals  of  Texas  said: 
"The  Texas  &  Pacific  Railway  Company  excepted  to  that  part 
of  appellant's  petition  which  charges  that  it  negligently  struck  the 
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1)11,  Harrisburg  &  San  Antonio  Railway  Com- 
ind  that  it  does  not  show  how  said  train  negli- 
:ars  so  placed  there.     We  think  the  allegation 
is  not  necessary  for  a  party  to  plead  his  evi- 
necessary  to  allege  the  facts  which  show  the 
ty  complained  against.     This  was  done  by  de- 
was  negligently  done."     In  Chaperon  v.  Port- 
41  Or.  42,  67  Pac.  929,  the  Supreme  Court  of 
e  have  recently  held,  after  a  careful  review  of 
It  it  is  sufficient,  in  a  declaration  upon  negli- 
he  particular  act,  the  commission  or  omission 
he  injury,  conjoining  with  it  a  general  aver- 
legligently  and  carelessly  done  or  omitted,  and 
ciry  to  go  further  and  particularize  or  point  out 
^^oing  to  establish  the  negligence  relied  upon." 
^ochee  Lumber  Co.,  121  Ga.  809,  49  S.  E.  839, 
ville,  140  Ind.  675,  40  N.  E.  69 ;  Scott  v,  Hogan, 
\.  VV.  444;  Louisville,  etc.,  Ry.  Co.  v,  Wolfe,  80 
Alley,  153  Mass.  380,  26  N.  E.  989;  Rogers  v. 
inn.  '126,  58  N.  W.  688;  McCarthy  v.  N.  Y. 
.  Buff.)  6  N.  Y.  Supp.  560;  New  York  R.,  etc., 
lie),  326,  64  N.  E.  130;  Waterhouse  v,  Joseph, 
7,  81  N.  W.  725,  48  L.  R.  A.  157,  160.     In  the 
)iirt  said:     **It  is  further  contended  by  the  ap- 
>es  not  appear  from  the  complaint  specifically  in 
le  building  was  negligently  constructed,  nor  in 
materials  used  were  insufficient  for  such  a  struc- 
is  in  general  that  a  complaint  specifying  the  act, 
or  omission  of  which  caused  the   injury,   and 
*ly  that  it  was  negligently  and  carelessly  done  or 
:ffice.     14  Enc.  PI.  &  Pr.  334,  and  cases  cited." 
<  )regon  R.  &  Nav.  Co.,  38  Or.  358,  62  Pac.  642, 
»urt  of  Oregon  said:     "The  third  assignment  is 
nueht  to  have  required  the  plaintiff  to  mike  his 
definite  and  certain  by  stating  the  particular  acts 
tituting  the  alleged  negligence  and  carelessness  in 
t  said  train  or  the  engine  and  cars  attached  thereto. 
ot  be  supposed  that  strangers  should  be  intimately 
:ie  immediate  condition  of  the  appliances,  and  the 
of  the  management  and  operation  of  a  railroad 
and  cars.     These  are  matters  peculiarly  within 
iiowledge    of    the    persons    or    company    having 
.arge,  so  that  the  showing  is  strengthened  by  the 
Mistances.     Under  such  conditions,  it  was  not  error 
■tion."     In  Texas  &  P.  Ry.  Co.  zk  Easton,  2  Tex. 
■.   21    S.  W.  567,  the  Court  of  Civil  Appeals  of 
The  plaintiff's  petition  charges  the  negligence  to 
ies  are  ascribed  as  the  negligence  of  *the  defendant. 
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the  Texas  &  Pacific  Railway  Company,  its  agents  and  employees/ 
without  specifying  the  particular  agent  or  employee  guilty  of  the 
negligence  causing  the  misfortune,  and  without  stating  the  specific 
act  of  negligence  complained  of.    The  appellant  complains  of  the 
action  of  the  court  in  overruling  the  special  exception  addressed, 
on  account  of  the  omission  stated,  to  the  plaintiff's  petition.    The 
facts  alleged  in  the  petition  justify  the  inference  that  the  accident 
described  was  due  to  the  negligence  of  the  defendant.     The  evi- 
dence developed  on  the  trial  showed  that  this  negligence  was-  to 
be  ascribed  to  the  engineer  in  charge  of  the  defendant's  train. 
This  fact,  however,  the  defendant  in  framing  his  petition  could 
not  be  supposed  to  know.     It  was,  on  the  contrary,  a  fact  pecul- 
iarly within   the   knowledge   of   the   defendant.     This   peculiar 
knowledge,  together   with  the  absence   of   information   on  the 
part    of    plaintiff    as    to    the    special    source    of    the    injuries 
complained   of,   is,   we   think,   naturally   to   be   inferred   from 
the  averments  of  the  petition.     Under  such  circumstances,  the 
pleader  is  not  held  to  the  specific  averments  the  absence  of  which 
appellant  complains  of."    The  complaint  in  the  case  at  bar  specif- 
ically alleges:     "That  on  the  22d  day  of  January,   1907,  while 
plaintiff  was  such  passenger  in  the  car  and  on  the  train  of  de- 
fendant, and  while  plaintiff  was  being  carried,  transported,  and 
conveyed  by  defendant,  pursuant  to  said  contract,  from  Ogden, 
Utah,  to  Hazen,  Nev.,  upon  the  train  of  said  defendant,  said 
defendant,  wholly  disregarding  its  duty  and  obligation  to  plain- 
tiff, carelessly  and  negligently  suffered  and  permitted  to  be  de- 
railed and  thrown  from  the  track  at  a  point  near  Deeth,  Nev.,  the 
train  on  which  plaintiff  was  riding  as  a  passenger  and  the  car 
in  which  plaintiff  was  a  passenger;  that,  by  reason  of  said  gross 
negligence  and  carelessness  of  defendant,  its  servants,  and  em- 
ployees, said  train  and  car  was  derailed  and  thrown  from  the 
track  and  overturned;  that  by  reason  thereof,  and  as  a  direct 
result  thereof,  plaintiff  was  thrown  down  and  violently  hurt,  in- 
jured, bruised,  and  wounded  and  knocked  insensible,  and  his 
head  broken  and  the  skull  bones  broken  and  the  left  hand  broken 
and  crushed  and  twisted,  and  on  many  parts  of  his  body  he  was 
cut,  bruised,  hurt,  and  wounded,  and  he  was  crippled  and  greatly 
injured,  and  his  general  health  impaired,  and  he  was  caused  to 
lie  in  a  sick  bed  for  many  months  and  for  a  long  time  remaine<i 
sick  and  suffered  and  still  continues  to  suffer  great,  intense  pain 
and  distress,  and  he  was  and  is  now  crippled,  and  plaintiff  is  in- 
formed and  believes,  and  therefore  basing  the  allegation  on  in- 
formation and  belief  alleges  the  fact  to  be,  that  he  will  remain  a 
cripple  for  life;  that  his  wounds  were  attended  to  at  the  railroad 
hospital  at  Sacramento,  Cal.,  whither  he  was  taken  after  the 
wreck;  that  plaintiff's  hand  is  deformed,  and  he  will  never  be 
able  to  work  at  his  trade  as  a  result  thereof ;  that  the  injur)-  in 
plaintiff's  head  is  permanent,  causing  him  pain  and  suffering,  and 
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affecting  his  hearing;  that  the  injury  to  his  head  is  very  dangerous 

and  permanent."    This  allegation  sufficiently  pleads  negligence  on 

behalf  of  the  defendant,  and  is  clearly  within  the  maxim  and  the 

H'dl-defined  line  of  authorities  that  a  passenger  makes  out  a  prima 

fade  case  when  he  proves  that  he  was  a  passenger  and  that  he 

was  injured  without  his  fault,  and  it  is  unnecessary,  as  we  view 

the  authorities,  after  pleading  the  fact  that  the  accident  which 

caused  the  injury  was  due  to  the  negligence  and  carelessness  of 

the  defendant,  to  go  further  and  particularize  or  point  out  the 

specific  facts  going  to  establish  the  negligence  relied    upon,  and 

for  these  reasons  we  see  no  merit  in  this  second  assignment  of 

the  appellant. 

The  appellant  contends  that  the  court  erred  in  overruling  the 
objection  of  defendant  to  the  question  asked  the  witness  Reynolds 
calling  for  oral  manifestations  of  pain  on  the  part  of*  the  plaintiff 
long  subsequent  to  the  injury,  and  in  denying  the  motion  to  strike. 
We  do  not  think  that  the  admission  of  this  evidence  was  erro- 
neous. The  witness  Reynolds  was  in  the  same  hospital  wherein 
the  plaintiff  was  convalescing,  and  gave  direct  testimony  as  to 
what  he  saw  and  heard  of  the  manifestations  of  pain .  plaintiff 
suffered.  One  of  the  elements  for  which  the  plaintiff  seeks  re- 
covery of  damages  is  for  the  physical  pain  he  endured  by  reason 
of  the  accident,  and,  so  long  as  the  evidence  was  confined  to 
direct  testimony  of  what  manifestations  of  pain  the  witness  ob- 
served the  plaintiff  to  be  suffering,  it  was  not  error.  It  is  con- 
ceded that  the  plaintiff  was  badly  injured,  and  pain  and  suffering 
naturally  followed,  and  whether  or  not  the  plaintiff  really  suffered 
was  a  material  point  to  be  proven  by  the  plaintiff,  altso  the  extent 
of  the  suffering.  The  testimony  complained  of  was  quite  unim- 
portant, however,  and,  even  if  conceded  to  be  error,  would  not 
be  sufficiently  fatal  to  warrant  a  reversal.  The  authorities  seem 
to  be  uniform  that  a  witness  may  state  the  apparent  physical  con- 
dition of  a  man  in  cases  of  this  character,  so  long  as  the  witness 
speaks  directly  within  his  own  knowledge. 

The  Supreme  Court  of  California,  speaking  through  Justice 
Garoutte,  in  the  case  of  Green  v.  Pacific  Lumber  Company,  130 
Cal.  435,  62  Pac.  747,  in  passing  upon  an  almost  identical  point  as 
to  whether  or  not  the  nurse  might  testify  as  to  the  complaints  of 
pain  or  suffering  on  the  part  of  the  party  injured,  said:  "The 
witness  who  acted  as  a  nurse  for  plaintiff  during  the  first  week 
after  her  injuries  were  received  was  asked  the  following  question : 
Tou  may  state  any  complaints  of  pain  and  suffering  which  you 
heard.'  The  objection  to  this  question  upon  the  ground  that  the 
''^itness  was  not  an  expert  amounts  to  nothing.  No  principle  of 
^;^rt  evidence  is  involved  in  the  question.  Neither  do  we  con- 
^*derthe  evidence  objectionable  as  hearsay.  Involuntary  declara- 
^ons  and  exclamations  of  a  person's  present  pain  arid  suffering 
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are  admissible  as  tending  in  some  degree  to  show  his  physical  con- 
dition. Of  course,  when  these  declarations  only  amount  to  state- 
ments of  his  past  condition,  they  sliould  be  rejected."  President 
Taf  t,  while  sitting  as  Circuit  Judge  of  the  Circuit  Court  of  Appeals 
for  the  Sixth  Circuit  of  the  United  States,  stated  as  follows: 
"Such  evidence  was  clearly  admissible.  This  is  expressly  ruled 
in  the  cases  of  Insurance  Co.  v,  Mosley,  8  Wall.  397-405  [19  L. 
Ed.  437],  where  Mr.  Justice  Swayne,  to  illustrate  how  declara- 
tions may  be  evidence  as  verbal  acts,  uses  this  language:  'Upon 
the  same  ground  the  declarations  of  the  party  himself  are  re- 
ceived to  prove  his  condition,  ills,  pain,  and  symptoms,  whether 
arising  from  injuries,  sickness,  accidents,  or  by  violence.  It  made 
to  a  medical  attendant,  they  are  of  more  weight  than  if  made  to 
another  person ;  but  to  whomsoever  made  they  are  competent  evi- 
dence, l^pon  this  point  the  leading  text- writers  of  evidence, 
both  in  England  and  in  this  countrv,  are  in  accord.' "  B.  &  O. 
Ry.  Co.  V.  Rambo,  59  Fed.  75,  8  C'  C.  A.  7. 

Counsel  for  appellant  further  maintains  that  the  court  erred 
in  overruling  defendant's  objection  to  the  question  asked  defend- 
ant's witness  on  cross-examination :     '*Isn't  it  a  fact  that  usually 
the  smoker  is  more  broken  and  that  the  occupants  of  the  smoker 
are  more  frequentlv  injured  than  in  any  other  cars  on  the  road?" 
Also  in  overruling  defendant's  objection  to  the  question  on  cross- 
examination  as  to  delays  in  the  delivery  of  freight,  and  annoyances 
to  shippers  consequent  thereto.    Also  in  refusing  to  instruct  the 
jury  to  disregard  the  statement  of  counsel  for  plaintiff  to  the 
effect  that  the  defendant  had  failed  to  produce  witnesses  whose 
attendance  was  not  shown  to  be  available.     We  see  no  error  in 
the  ruling  of  the  court  in  allowing  the  witness  to  answer  the 
question  with  reference  to  whether  or  not  the  smoker  was  more 
broken  or  the  occupants  of  the  smoker  more  frequently  injured 
than  in  anv  other  cars  on  the  road.     Prior  to  this  question  the 
witness,  who  was  a  conductor  in  the  employ  of  the  defendant 
company,  had  testified  that  he  had  made  an  investigation  of  the 
railroad   beds,   cars,   etc.,   immediately   after  the   accident,  and 
was  unable  to  come  to  any  conclusion  as  to  the  cause  of  the  acci- 
dent.    The  question  complained  of  was  on  cross-examination,  and 
was  admissible  to  test   his  knowledge  as  to  how  thorough  an 
investigation   he   had   made  of  the   cars   and  character  of  the 
wreckage,  etc.     In  any  event,  the  testimony  was  not  prejudicial  to 
the  defendant's  cause,  because  in  answer  to  the  question  com- 
plained of  the  witness  answered  that  he  did  not  know.    For  the 
same  reason  the  question  complained  of  as  to  the  testimony  of 
the  witness  Allen  was  admissible.     Allen  testified  in  his  direct 
examination  that  he  was  roadmaster  of  the  Southern  Pacific  Com- 
pany on  that  portion  of  the  road  on  which  the  derailment  occurred. 
He  had  been  put  on  the  stand  by  the  appellant  to  prove  the  per- 
fect condition  of  the  railroad,  and  in  that  connection  had  gone  into 
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detail  with  reference  to  the  amount  of  work  done  on  the  roadbed, 
the  material  used,  when  the  rails  had  been  put  down.    On  cross- 
examination  he  was  asked  why  it  was  necessary  to  put  heavier 
rails  down  in  1902,  and  his  answer  was  on  account  of  the  increase 
of  the  weight  of  the  rolling  stock  and  the  weight  of  the  loads.     In 
negativing  the  direct  testimony  of  the  witness,  counsel  for  re- 
spondent on  cross-examination  had  the  undoubted  rigfit  to  prove 
W  the  witness,  If  possible,  that  the  improvements  on  the  railroad 
track  had  not  kept  pace  with  the  increasing  business  of  the  de- 
fendant corporation,  and  consequently  the  track  was  not  suited 
to  the  greatly  increased  traffic,  the  weight  of  the  rolling  stock, 
etc.    It  was  beneficially  important  to  the  plaintiff's  cause  to  show, 
if  he  could,  that  the  company  had  not  kept  pace  with  the  amount 
of  traffic  in  supplying  a  proper  roadbed,  rails,  etc.     On  the  cross- 
examination  of  the  roadmaster,  who  had  testified  as  to  the  per- 
fect condition  of  the  road,  counsel  for  plaintiff  had  the  right  to 
shake  the  testimony  of  said  witness  if  he  could,  so  long  as  he  con- 
fined his  examination  to  the  subject-matter  brought  out  in  the 
liirect  examination.     We  do  not  see  anything  improper  in  the 
cross-examination.     Neither  do  we  see  any  error  on  the  part 
of  the  court  in  permitting  counsel  for  respondent  to  draw  an  in- 
ference in  his  argument  that  because  the  train  engineer  and  pas- 
senger conductor  of  the  derailed  train  were  not  called  to  testify 
during  the  trial  of  the  case  by  the  defendant  company  that  their 
testimony  would   be    adverse   to   it;   and   we    do   not   think    it 
w'as  error  on  the  part  of  the  court  to  permit  counsel  for  plaintiff 
to  draw  inference  in  his  argument  and  to  state  that,  they  being  in 
the  employ  of  the  defendant  company  and  under  its  control,  it 
was  either  the  duty  of  the  appellant  to  produce  them  or  to  ex- 
plain their  absence.     This  we  believe  to  be  legitimate  argument, 
and  in  the  present  case  where  these  two  most  important  witnesses 
were  in  charge  of  the  train  and  present  at  the  time  of  the  accident, 
they  were  presumed  to  be  still  in  the  employ  of  the  defendant 
company,  until  otherwise  shown  by  defendant  company,  and  we 
Wieve  their  absence  should  be  explained  to  the  jury,  or  else  the 
jury  be  permitted  to  infer,  in  view  of  the  fact  and  their  presence 
couW  be  had  by  the  defendant  company  should  it  so  desire,  that 
their  testimony  might  be  adverse  to  it.     We  believe  the  rule  upon 
this  subject  is  properly  laid  down  in  Cyc,  which  reads  as  follows: 
Failure  to  call  an  available  witness  possessing  peculiar  knowledge 
concerning  facts  essential  to  a  party's  case  or  to  examine  such 
witness  as  to  the  facts  covered  by  his  special  knowledge,  especially 
if  the  witness  be  naturally  favorable  to  the  party's  contention, 
pves  rise  to  an  inference  sometimes  denominated  a  'strong  pre- 
sumption of  law'  that  the  testimony  of  such  uninterrogated  witness 
wwild  not  sustain  the  contention  of  the  party.    *   *    *  "    16  Cyc. 
p.  1062. 
Counsel  for  appellant  further  contends  that  the  court  erred  in 
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permitting  the  plaintiff  to  introduce  nonexpert  testimony  as  to  the 
speed  of  the  train.  The  testimony  elicited,  to  which  defendant's 
objection  is  aimed,  we  do  not  believe  prejudicial  error  for  which 
defendant  is  entitled  to  a  new  trial.  It  cannot  be  said  that  the 
testimony  is  expert  testimony.  Indeed,  it  may  with  truth  be  said 
that,  if  a  passenger  is  asked  to  give  his  opinion  as  to  the  rate  of 
speed  the  train  is  going,  it  is  not  expert  testimony,  nor  subject  to 
any  of  the  strict  rules  relative  to  the  admission  of  expert  evi- 
dence. The  testimony  is  admissible  and  valuable  just  for  what 
weight  may  be  given  it  by  the  jury.  The  evidence  is  competent, 
but  the  jury  is  to  weigh  the  credence  they  will  give  it,  considering 
the  character  of  the  witness  and  the  knowledge  of  speed  which  he 
may  disclose  he  possesses.  The  following  rule  taken  from  17 
Cyc.  p.  105,  and  supported  by  cases  from  practically  every  state 
in  the  Union,  we  believe  succinctly  and  properly  states  the  rule: 
^'An  observer  may  state  his  estimate  of  the  apparent  speed  of 
moving  objects,  as  animals,  a  dummy  engine,  an  electric  or  hand 
car,  a  carriage,  or  railroad  train.  Such  a  witness  is  not  an  ex- 
pert and  need  not  have  the  training  of  one,  although  he  character- 
izes the  rate  of  speed  as  dangerous,  fast,  high,  very  fast,  reckless, 
etc." 

The  three  following  assignments  of  error  are  set  forth  by 
counsel  for  appellant:  That  the  court  erred  in  instructing  the 
jury  that  it  was  incumbent  upon  the  defendant  to  repel  by  satis- 
factory proof  every  imputation  of  the  slightest  negligence.  That 
the  court  erred  in  instructing  the  jury  that  the  defendant  was 
legally  bound  to  exercise  the  highest  practicable  degree  of  care, 
skill,  and  foresight  in  the  selection  and  use  of  suitable  cars, 
motive  power,  appliances,  and  servants,  and  in  the  proper  con- 
struction and  maintenance  of  its  roadbed  and  track,  and  the 
operating  and  running  of  its  train.  That  the  court  erred  in  in- 
structing the  jury  that  the  derailment  of  the  car  in  which  plain- 
tiff was  riding  at  the  time  of  the  wreck  was  prima  facie  evidence 
of  the  defendant's  negligence,  and  that  it  was  the  duty  of  defend- 
ant to  know  and  show  the  facts.  We  believe  the  foregoing  as- 
signments to  be  without  merit,  and  to  be  thoroughly  disposed  of  in 
the  recently  decided  case  of  Murphy  v.  Southern  Pacific  Company 

in  32  Nev. ,  101  Pac.  322,  wherein,  among  other  things,  we 

stated:  "The  law  is  also  well  established  that  a  railroad  acting 
in  the  capacity  of  a  common  carrier  of  passengers  is  bound  to  use 
the  utmost  care  and  diligence  for  the  safety  of  the  passengers, 
and  is  liable  for  any  injury  to  a  passenger  occasioned  by  the 
slightest  negligence  against  which  human  prudence  and  foresight 
should  have  guarded."  As  to  the  soundness  of  the  doctrine  on 
which  railroad  carriers  are  bound,  in  so  far  as  the  law  pertaining  to 
the  degree  of  care  and  negligence  is  concerned,  which  we  an- 
nounced in  Murphy  v.  Southern  Pacific,  supra,  which  doctrines  are 
still  seemingly  questioned  by  counsel  for  appellant,  as  illustrative 
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of  the  trend  of  modem  authorities  in  support  of  those  doctrines  as 
held  in  said  case,  above  quoted,  we  believe  it  will  be  profitable  to 
cite  the  following  excerpts  from  opinions  sustaining  the  law  as 
previously  announced  by  this  court :  "The  company  is  bound  to 
the  highest  degree  of  care  and  utmost  diligence  to  prevent  their 
^passengers')  injury."  2  Rorer  on  Railroads,  p.  1436 ;  Shearman 
&  Rcdf.  Neg.  226.  "Street  railway  companies  as  carriers  of 
passengers  for  hire  are  bound  to  exercise  the  highest  degree  of 
care  and  diligence  consistent  with  the  nature  of  their  undertak- 
ing, and  are  responsible  for  the  slightest  negligence.''  Smith  -v. 
St.  Paul  C  R.  Co.,  32  Minn.  312,  20  N.  W.  238.  In  the  case  of 
Southern  Pacific  Company  v,  Hogan,  decided  April  2,  1910,  re- 
ported in  108  Pac.  240,  the  Supreme  Court  of  Arizona  said :  "A 
railroad  company  must  exercise  the  highest  degree  of  care  prac- 
ticable in  carrying  passengers.  *  *  *"  "Where  a  passenger  is  in- 
jured by  the  derailment  or  collision  of  a  train,  there  is  a  presump- 
tion of  negligence  by  the  company  requiring  evidence  to  rebut  it." 
Denver  Railroad  Co.  v.  Woodward,  4  Colo.  1 ;  Peoria  R.  R.  Co. 
V,  Reynolds,  88  111.  418;  Pittsburg  R.  R.  Co.  v.  Williams,  74  Ind. 
462;  Seybolt  v.  New  York  R.  R.  Co.,  95  N.  Y.  562,  47  Am.  Rep. 
75;  Bergen  R.  R.  Co.  v.  Demarest,  62  N.  J.  Law,  775,  42  Atl. 
729,  72  Am.  St.  Rep.  685.  Numerous  authorities  supporting  the 
above  rule  are  collated  in  a  valuable  note  to  Overcash  v.  C.  E. 
R.  L  Co.,  144  N.  C.  572,  57  S.  E.  377,  12  Am.  &  Eng  Ann.  Cas. 
1040.  "Carriers  of  passengers  for  hire  are  bound  to  exercise 
the  utmost  skill  and  prudence  in  conveying  their  passengers,  and 
are  responsible  for  the  slightest  negligence  or  want  of  skill  in 
cither  themselves  or  their  servants."  Sales  v.  Western  S.  Co., 
4  Iowa,  547;  Bonce  v,  Dubuque,  S.  R.  Co.,  53  Iowa,  278,  5  N.  W. 
177,  36  Am.  Rep.  221.  "In  case  of  common  carriers  of  passen- 
gers the  highest  degree  of  care  which  a  reasonable  man  would  use 
is  required  by  law."  Derwort  v,  Loomer,  21  Conn.  245.  "Passen- 
ger carriers  bind  themselves  fo  carry  safely  those  whom  they  take 
into  their  coaches  to  the  utmost  care  and  diligence  of  very  cau- 
tious persons."  Maverick  v,  8th  Avenue  R.  Co.,  36  N.  Y.  378 ; 
Carroll  v,  Staten  Island  R.  Co.,  58  N.  Y.  126.  17  Am.  Rep.  221. 
The  tnal  judge,  at  the  request  of  the  transit  company,  gave  the 
jury  the  following  instruction :  'While  it  is  the  duty  of  the  de- 
fendant, as  a  carrier  of  passengers,  to  exercise  proper  care  for 
their  safety,  yet  the  defendant  is  not  an  insurer  of  the  safety  of 
its  passengers,  and  not  liable  to  them  for  injuries  resulting  from 
!^nch  defects  in  its  means  of  transportation  as  could  not  have  been 
guarded  against  by  the  exercise  of  care  on  its  part,  and  which 
are  not  due  in  any  way  to  negligence  on  its  part.'  'The  test  of 
'negligence  in  such  cases  is  whether  the  defect  ought  to  have  been 
observed  practically,  and  by  the  use  of  ordinary  and  reasonable 
^te.'  *  *  *  The  rule,  as  gathered  from  the  foregoing  au- 
thorities, requires  that  a  common  carrier  of  passengers  shall  ex- 
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ercise  more  than  ordinary  care.     It  requires  the  exercise  of  ex- 
traordinary care,  the  exercise  of  the  utmost  skill,  diligence,  and 
human  foresight.     It  makes  the  carrier  liable  for  the  slightest 
negligence.    It  follows  from  the  foregoing  that  the  giving  of  the 
instruction  complained  of  was  error."    Spellman  v.  Lincoln  R.  T. 
Co.,  36  Neb.  892,  55  N.  W.  270,  20  L.  R.  A.  318  (38  Am  St. 
Rep.  753).     "A  common  carrier  is  not  an  insurer  of  the  safety 
of  its  passengers,  but  it  is  required  to  exercise  the  highest  degree 
of  care  and  diligence  that  is  reasonably  practicable  in  securing 
their  safety  by  keeping  its  cars  and  appliances  in  a  safe  condition, 
and  at  all  times  under  the  control  and  management  of  skilled  and 
competent  servants."    McAllister  v.  People's  Ry.  Co.,  4  Pennewill 
(Del.)     276,  54  Atl.  744.     "In  affirming  defendant's  fifth  point, 
the  court  fixed  too  low  a  standard  for  the  duty  of  the  railway  com- 
pany.    More  is  required  of  a  common  carrier  than  mere  reason- 
able precaution  against  injuries  to  passengers,  and  care  that  its 
cars  and  appliances  are  to  be  measured  by  those  'in  known  gen^ 
eral  use.'    While  the  law  does  not  require  the  utmost  degree  of 
care  which  the  human  mind  is  capable  of  imagining,  it  does  re- 
quire that  the  highest  degree  of  practical  care  and  diligence  shall 
be  observed  that  is  consistent  with  the  mode  of  transportation 
adopted."  Palmer  et  al.  v,  Warren  St.  Ry.  Co.,  206  Pa.  581,  56 
Atl.  51  (63  L.  R.  A.  507).    "The  principles  of  law  regulating  the 
duty  owed  by  a  common  carrier  of  passengers  are  in  many  re- 
spects analogous  to  those  which  control  a  common  carrier  of 
goods.    A  common  carrier  of  goods  for  hire  is  bound  to  deliver 
them  safely,  and  from  this  duty  can  only  be  exonerated  by  the 
act  of  God  or  of  a  public  enemy.  He  is  an  insurer  of  their  safety. 
With  respect  to  passengers,  a  common  carrier  is  bound  to  use  the 
utmost  care  and  diligence  for  their  safety.     Plaintiff  in  error  is  a 
railroad  company.    It  was  chartered  and  is  operated  for  the  car- 
riage of  goods  and  passengers.    Its  duty  as  such  is  measured  by 
the  principles  just  announced.     With  respect  to  goods  it  is  an  in- 
surer.    Its  duty  with  respect  to  passengers  is  to  exercise  the 
highest  degree  of  care  for  their  safety."  Norfolk  &  W.  Ry.  Co.  v. 
Tanner,  100  Va.  379,  41  S.  E.  721.    "As  I  told  you,  that  is  the 
question  of  law  in  the  case,  and  our  courts  have  held  that,  where 
that  relationship  is  estabUshed,  then  the  law  casts  upon  the  per- 
son who  carries,  called  the  'carrier,'  the  highest  degree  of  care 
with  reference  to  the  passenger  carried.     Now,  that  is  simple 
enough.    That  is  the  law  of  the  case."    Carroll  v.  Charleston  & 
S.  R.  Co.,  65  S.  C.  383,  43  S.  E.  871.     "If  you  find  from  the 
evi-dence  that  plaintiff  was  injured  by  a  collision  between  two 
of  defendant's  cars,  while  a  passenger  thereon,  then  I  instruct 
you  that  the  colliding  of  the  cars  of  defendant  is  presumptive 
evidence  of  negligence  on  the  part  of  the  company."    "Carriers 
of  passengers  are  bound  to  exercise  all  possible  skill,  foresight, 
and  care  in  the  running  of  their  cars,  so  that  passengers  may  not 
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be  exposed  to  danger  on  account  of  the  manner  in  which  the  cars 
are  run.    *     *     *"     Topeka  City  Ry.  Co.  v.  Higgs,  38  Kan.  376, 
16  Pac.  669  (5  Am.  St.  Rep.  754).     "Railway  passenger  carriers 
in  1^1  contemplation  do  not  insure  the  absolute  safety  of  their 
passengers;  but  they  do  bind  themselves  to  exercise  the  utmost 
degree  of  human  care,  diligence,  and  skill  in  order  to  carry  their 
passengers  safely.     It  is  meant  by  this  rule  (1)  that  the  highest 
degree  of  practicable  care  and  diligence  should  be  exercised  that 
is  consistent  with  the  mode  of  transportation  adopted;  (2)  that 
competent  skill  should  be  possessed,  which  should  be  exercised  in 
the  highest  degree.   Tested  by  this  rule,  for  the  slightest  neglect 
against  which  human  prudence,  diligence,  or  skill  can  guard,  and 
by  which  injuries  accrue  to  passengers,  the  carriers  will  be  liable  in 
damages.  This  high  degree  of  care,  diligence,  and  skill  extends,  net 
only  to  the  running  of  passenger  trains,  with  a  view  to  the  safety 
of  passengers,  but  to  providing  against  defects  in  the  road,  cars, 
or  machineiy,  or  any  other  thing  that  can  and  ought  to  be  done  in 
order  to  carry  passengers  safely.    Among  these  duties  is  that  of 
keeping  the  track  clear  of  obstructions,  and  of  removing  timber 
and  bushes  along  the  track  on  the  land  of  the  company,  so  as  to 
keep  the  engineer's  view  of  the  track,  in  running  the  train,  unob- 
structed.   A  failure  to  do  this,  or  any  of  the  duties  above  men- 
tioned, is  negligence.    Prima  facie,  where  a  passenger,  being  car- 
ried on  a  train,  is  injured  by  an  accident  occurring  to  the  train, 
the  legal  presumption  arises  that  the  accident  and  consequent  in- 
jury was  caused  by  the  negligence  of  the  carriers,  and  the  onus 
of  disproving  the  presumption  of  negligence,  by  showing  that  the 
injury  arose  from  an  accident  which  the  utmost  care,  diligence, 
and  skill  could  not  prevent,  is  on  them.''  Louisville  &  N.  R.  Co.  v. 
Ritter's  Adm'r,  85  Ky.  368,  3  S.  W.  591.    "The  car  leaving  the 
track  was  prima  facie  evidence  of  negligence.    This  presumption 
may  be  rebutted  by  showing  that  the  injury  arose  from  an  un- 
avoidable accident,  or  an  occurrence  which  could  not  have  been 
prevented  by  the  utmost  skill,  foresight,  and  diligence.    Railways 
are  not  insurers  of  passengers.    But  passenger  carriers  by  railway 
are  bound  to  the  utmost  diligence  which  human  skill  and  foresight 
can  effect,  and  if  an  injury  occurs,  by  reason  of  the  slightest 
omission  In  regard  to  the  highest  perfection  of  all  the  appliances 
of  transportation,  or  the  mode  of  management  at  the  time  the 
damage  occurs,  the  carrier  is  resf>onsible."    Eureka  Springs  Ry. 
Co.  V.  Timmons,  51  Ark.  467,  11  S.  W.  692.    "When  carriers  un- 
dertake to  convey  persons  by  the  powerful,  but  dangerous,  agency 
of  steam,  public  policy  and  safety  require  that  they  be  held  to  the 
greatest  possible  care  and  diligence,  and  whether  the  consideration 
for  such  transportation  be  pecuniary  or  otherwise,  the  personal 
safety  of  the  passengers  should  not  be  left  to  the  sport  of  chance 
or  the  negligence  of  careless  agents.     Any  negligence,  in  such 
cases,  may  well  deserve  the  epithet  of  'gross.'  "    Philadelphia  & 
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R.  R.  Co.  V.  Derby,  54  How.  468,  14  L.  Ed.  502.  "In  the  per- 
formance  of  the  duties  imposed  by  its  contracts  with  passengers, 
a  carrier  is  held  to  the  exercise  of  the  highest  degree  of  care." 
Laub  V.  Chicago,  B.  &  Q.  Ry.  Co.,  118  Mo.  App.  495,  94  S.  W. 
552.  "As  we  have  said  this  is  a  case  between  a  passenger  and  a 
carrier  of  passengers  to  recover  damages  for  an  injury  sustained 
by  the  passenger  in  consequence  of  the  negligence  of  the  carrier 
during  the  period  the  above-named  contractual  relation  existed 
between  them.  The  degree  of  care  required  by  such  a  carrier 
and  the  precise  duty  which  it  owes  to  such  a  passenger  is  clearly 
defined  in  the  law.  The  carrier  owes  to  the  passenger  the  ex- 
ercise of  the  utmost  care  and  diligence  which  human  foresight 
can  use,  though  not  an  insurer  of  the  safety  of  the  passenger." 
Philadelphia,  B.  &  W.  R.  Co.  v.  Allen,  102  Md.  112,  62  Atl.  246. 
"The  street  railway  company  was  bound  to  use  the  highest  de- 
gree of  care  for  the. safety  of  its  passengers,  and,  in  case  of  an 
injury  to  a  passenger  from  the  result  of  a  collision,  the  burden 
is  upon  it  to  show  that  it  was  not  guilty  of  any  negligence  which 
in  whole  or  in  part  caused  the  injury."  Forsythe  v,  Los  Angeles 
Ry.  Co.,  149  Cal.  569,  87  Pac.  24.  "We  think  the  nonsuit  was 
improperly  granted.*  The  plaintiff's  intestate  occupied  this  posi- 
tion on  the  running  board  because  there  was  no  vacant  seat  in 
the  car,  nor  standing  room  between  the  seats.  This  was  not 
negligence  per  se.  If  the  railroad  company  accepts  passengers 
whom  it  cannot  accommodate  inside  its  car,  it  must  do  all  that 
human  care  and  vigilance  reasonably  can  to  prevent  accident 
happening  to  them."  Verrone  v,  Rhode  Island  Sub.  Ry.  Co., 
27  R.  I.  371,  62  Atl.  513  (114  Am.  St.  Rep.  41).  "There  was 
no  error  in  the  refusal  of  the  court  to  give  the  general  charge 
in  favor  of  the  defendant.  While  it  is  true  that  the  obligation 
of  a  carrier  of  passengers  is  not  that  of  an  insurer,  yet  it  is 
held  to  the  highest  degree  of  care,  and  is  bound  by  its  contract 
to  protect  the  passenger  against  any  injury  from  the  negligence 
of  its  employees."  Louisville  &  N.  R.  Co.  v.  Mulder  (Ala.)  42 
South.  743.^  "The  law  compels  stage  proprietors  to  furnish 
prudent  and  skillful  drivers,  and  holds  them  liable  for  any  in- 
jury that  a  passenger  may  receive  on  account  of  any  negligence 
in  this  particular.  McKinney  v.  Neil,  1  McLean,  540  [Fed.  Cas. 
No.  8,865] ;  Stockton  v,  Frey,  4  Gill  [Md.]  406  [45  Am.  Dec. 
138] ;  Farish  &  Co.  v,  Reigle,  11  Grat.  [Va.]  697  [62  Am.  Dec. 
666] ;  Sales  v.  Western  Stage  Co.,  4  Iowa,  547 ;  Stokes  v.  Salt- 
ontall,  13  Pet.  181  [10  L.  Ed.  115] ;  Sawyer  v,  Dulany,  30  Tex. 
479;  Redfield  on  Carriers,  §  340;  Angell  on  Carriers,  §  569/' 
Schafer  v,  Gilmer,  13  Nev.  338.  "  'Reduced  to  the  simplest 
form,  the  rule  may  be  stated  to  be  that  the  carrier  is  bound  to 

1  Reported  in  full  in  the  Southern  Reporter;  reported  as  a  memo- 
randum decision  without  opinion  in   149  Ala.  676. 
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exercise  the  strictest  diligence  in  receiving  a  passenger,  convey- 
ing him  to  his  destination,  and  setting  him  down  safely  that  the 
means  of  conveyance  employed  and  the  circumstances  of   the 
case  will  permit.' "     Le  Blanc  v.  Sweet,  107  La.  368,  31  South. 
772  (90  Am.  St.  Rep.  303).     "It  follows  from  the  foregoing 
that  the  court  did  not  err  in  instructing  the  jury  that  the  only 
rule  of  diligence  applicable  to  the  facts  of  the  case  was  the  duty 
of  extraordinary  diligence,  and  in  refusing  to  charge  the  law  of 
ordinary  diligence.     A   carrier  of   passengers   in   this   state   is 
bound  to  exercise  'extraordinary  diligence  on  behalf  of  himself 
and  his  agents  to  protect  the  lives  and  persons  of  his  passengers/ 
and  this  rule  applies  to  the  reception,  transportation,  and  dis- 
charge of  such  passengers."     Georgia  Ry.  &  El.  Co.  v.  Cole,  1 
Ga.  App.  36,  57  S.  E.  1028.     "The  law  is,  as  the  jury  were  told, 
that  carriers  of  passengers  are  liable  for  the  slightest  negligence. 
Any  Diligence  on  their  part  is  actionable.   *   *    *   The  twenty- 
second  instruction  asked  by  the  appellant,  and  refused,  reads 
thus:    The  court   further  instructs  you  that  by  "negligence/^ 
when  used  in  these  instructions,  is  meant  either  the  failure  to 
do  what  a  reasonable  and  prudent  person  would  ordinarily  have 
done  under  the  circumstances  of  the  situation,  or  doing  what 
such  person  would  not  have  done  under  the  existing  circum- 
stances.'   This  instruction  was  properly  refused.   It  is  not  proper 
in  such  a  case  as  this  to  define  negligence  as  it  is  defined  in  this 
instruction.     In  a  case  of  this  character,  the  omission  to  exercise 
the  highest   degree  of  practicable  care   constitutes   negligence ; 
but  in  other  cases  the  failure  to  exercise  ordinary  care  constitutes 
n^Iigence.    Counsel  are  greatly  in  error  in  asserting,  as  they 
do,  that  the  instruction  correctly  furnishes  the  standard  for  the 
government  of  the  jury.     The  appellant  was,  as  we  have  sub- 
stantially said,  bound  to  do  more  than  prudent  men  would  ordi- 
narily do,  since  it  was  bound  to  use  a  very  high  degree  of  care." 
Louisville,  New  Albanv  &  C.  R.  Co.  v.  Snyder,  117  Ind.  438, 
20  N.  E.  286,  3  L.  R.  A.  435  (10  Am.  St.  Rep.  60).   "Plaintiff 
in  error  contends  that  the  court  erred  in  giving  instruction  5, 
which  is  as  follows:     'You  are  instructed  that,  under  the  law 
of  this  territory,  a  carrier  of  persons  for  reward  must  use  the 
utmost  care  and  diligence  for  their  safe  carriage,  must  provide 
ever)lhing  necessary  for  that  purpose,  and  must  exercise  to  that 
end  a  reasonable  degree  of  skill.'     It  is  sufficient  answer  to  this 
contention  to  say  that  this  instruction  was  in  the  language  of 
our  statute,  which  provides  the  degree  of  care  which  a  common 
carrier  for  hire  must  exercise.    *    *    *    But  it  is  contended  by 
the  learned  counsel  for  plaintiff  in  error  that  this  provision  of 
our  statute  is  not  applicable,  since  the  collision  of  the  defendant's 
trains  occurred  in  Kansas,  and  the  carriage  of  the  plaintiff  was 
in  the  nature  of  interstate  commerce,  and  was  not  under  state 


^ 
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control.     This  contention  is  not  well  taken.     Independently  of 
any  statutory  provision,  the  instruction  correctly  states  the  law, 
upon  principle  as  well  as  sound  public  policv."     Chicago  R.  T. 
&  P.  Ry.  Co.  V.  Stibbs,  17  Okl.  97,  87  Pac.  293.     *\\ppellant 
requested  the  court  to  charge:     'That  it  is  the  duty  of  a  street 
railway  company,  engaged  in  operating  street  cars  for  the  carr}- 
ing  of  passengers,  to  exercise  a  high  degree  of  care  and  dili- 
gence to  prevent  accident  to  its  passengers;  that  is,  it  must  use 
the  highest  degree  of  care  and  diligence  which   is   reasonably 
practicable  under  the  circumstances  of  the  case,'  etc.     The  court 
declined  to  give  the  request,  and  wholly  failed  to  charge  tliat 
such  degree  of  care  and  diligence  is  owing  by  a  common  carrier 
to  its  passengers.     The  degree  of  care  charged  was  only  that  of 
ordinary  care;  that  is,  'negligence  consists  in  the  doing  of  some 
act,  or  the  omission  to  do  some  act  or  perform  some  duty  which 
a  reasonable  and  prudent  person  ought  or  ought  not  to  do,'  and 
that  ^reasonable  care  and  precaution,  as  mentioned  in  these  in- 
structions, means  that  degree  of  care  and  caution  which  might 
reasonably  be  expected  from  an  ordinarily  prudent  person,'  etc. 
So  far  as  the  degree  of  care  required  of  a  common  carrier  of 
passengers,  the  jury  was  not  given  to  understand  that  it  was 
any  greater  than  that  required  to  be  exercised  b\^  the  defendant 
towards  persons  not  passengers,  or  any  greater  than  ordinary 
care.     Street   railway  companies  are  common   carriers  of  pas- 
sengers, and,  as  such»  are  bound  to  exercise  for  the  safety  of 
their  passengers  more  than  ordinary  care.     The  many  diflferent 
forms  of  expression  used  in  the  text-books,  and  by  the  courts,  in 
stating    the    rule    as    to    the    degree    of    care    required    of  a 
carrier  in  conveying  passengers,  all  recognize  substantially  the 
same  test — that  is,  the  highest  degree  of  care,  prudence,  and  fore- 
sight consistent  with  the  practical  operation  of  its  road — or,  as 
it  is  sometimes  expressed^  the  utmost  skill,  diligence,  care,  and 
foresight  consistent  with  the  business,  in  view  of  the  instrumen- 
talities employed,  and  the  dangers  naturally  to  be  apprehended, 
and  that  the  carrier  is  held  responsible  for  the  slightest  neglect 
against  which  such  skill,  diligence,  care,  and  foresight  might  have 
guarded.    3  Thomp.  Com.  L.  of  Neg.  §§  2722-2729:  2  Shear.  & 
Redf .  §  495 ;  5  Am.  &  Eng.  Ency.  L.  558 ;  Nellis,  St.  Rd.  Acc't  L. 
§  6;  Booth,  St.  Rys.  §  328.    Appellant  was  entitled  to  have  the 
law  given  to  the  jury  substantially  as  in  the  request  stated." 
Paul  V.  Salt  L.  City  R.  Co.,  30  Utah,  47,  83  Pac.  564.  565.    "The 
court  charged  the  jury  that  appellee  owed  the  duty  under  the  law 
to  exercise  that  high  degree  of  care  for  the  reasonable  personal 
safety   of   passengers   on   its   cars   which   a   very   prudent  and 
competent  person   would   use  under  the   same  or  like  circum- 
stances,' etc.  We  suggest  on  another  trial  that  the  word  'reason- 
able/ be  omitted,  since  it  might  be  understood  to  ingraft  a  limita- 
tion upon  the  well-defined  duty  of  carrier  to  passengers  to  exer- 
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cise  the  highest  degree  of  care  for  such  passenger's  safety." 
Moore  v.  Northern  Tex.  Tract.  Co.,  41  Tex.  Civ.  App.  586,  95 
S.  W.  653,  654. 

The  final  assignment  of  error  of  appellant  urging  the  in- 
sufficiency of  the  evidence  to  justify  the  verdict,  and  as  to  other 
assignments  which  we  believe  to  be  without  merit  for  the  reasons 
heretofore  given  in  this  opinion,  we  believe,  after  a  painstaking 
review  of  the  evidence,  that  we  would  not  be  warranted  in  dis- 
turbing the  verdict  of  the  jury  after  the  fair  trial  had  in  the  trial 
court.  Neither  do  we  believe  that  the  judgment  should  be  dis- 
turbed because  of  the  alleged  excessiveness  of  the  damages. 
These  questions  were  fairly  submitted  to  a  jury  under  instruc- 
tions of  law,  which  we  believe  to  be  proper,  and  there  was  suffi- 
cient material  evidence  adduced  to  support  the  verdict. 

The  judgment  of  the  lower  court  is  affirmed.     It  is  so  ordered. 

XoRCROSs,  C.  J.,  and  Talbot,  J.,  concur. 


Minneapolis  St.  Ry.  Co.  i\  Odkgaard. 

(Circuit  Court  of  Appeals,  Eighth  Circuit,  October  11,  IQlO.'k 

[182  Fed.  Rep.  56.] 

Carriers — Injury  to  Passengers — Presumption  of  Negligence.^ — 
The  presumption  of  negligence  created  by  a  collision  resulting  in 
injury  to  a  passenger  is  rebuttable,  and  may  be  overcome  by  the 
facts  when  they  appear. 

Carriers — Injury  to  Passengers — Street  Railroads — Collision  with 
Automobile — Evidence. — Plaintiff,  a  street  car  passenger,  was  injured 
in  a  collision  between  the  car  and  an  automobile  approaching  each 
other  at  a  street  crossing  at  right  angles.  There  was  conflicting  evi- 
dence as  to  how  far  down  the  avenue  the  motorman  could  have  seen 
the  lamps  of  the  automobile,  but  he  actually  discovered  the  automo- 
bile when  it  was  only  80  to  100  feet  fiom  him,  and  moving  at  a  rapid 
rate.  The  chauffeur  did  not  see  the  car  until  he  was  within  12  feet 
of  it,  when  he  turned  suddenly  to  the  right  to  avoid  a  collision,  but 
in  the  effort  to  do  so  his  machine  skidded  and  struck  the  car  on  the 
side,  and  plaintiff  was  injured  either  by  some  jerk  of  the  car  inci- 


*For  the  authorities  in  this  series  on  the  subject  of  the  presump- 
tion of  negligence  arising  from  the  fact  that  a  passenger  is  injured, 
sec  second  foot-note  of  Taber  v.  Seaboard  Air  Line  Ry.  (S.  Car.),  36 
R.  R.  R.  466.  59  Am.  &  Eng.  R.  Cas.,  N.  S.,  466;  foot-note  of  Blew 
V.  Philadelphia  Rapid  Transit  Co.  (Pa.),  36  R.  R.  R.  447,  59  Am.  & 
Eng.  R.  Cas.,  X.  S.,  447;  third  foot-note  of  Gardner  v.  Metropolitan 
St.  R.  Co.  (Mo.).  36  R.  R.  R.  448,  59  Am.  &  Eng.  R.  Cas.,  N.  S.,  448; 
second  foot-note  of  Williford  v.  Southern  Ry.  Co.  (S.  Car.),  35  R. 
R.  R.  693,  58  Am.  &  Eng.  R.  Cas.,  N.  S.,  693. 
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dent  to  the  handling  of  it  by  the  motorman,  or  by  some  jolt  occa* 
sioned  by  the  impact  of  the  automobile,  and  was  thrown  or  fell 
against  the  corner,  of  a  seat  near  which  she  was  standing,  and  re- 
ceived the  injury  complained  of.  Held,  that  the  motorman  had  no 
reasonable  ground  to  believe  that  the  chauffeur  would  not  stop  or 
turn  his  machine  before  the  collision  became  inevitable,  that  he 
would  drive  recklessly  against  the  side  of  the  car,  and  that  there  was 
therefore  no  evidence  of  negligence  of  the  street  car  company  en- 
titling plaintiff  to  recover  against  it. 

Carriers — Municipal  Corporations — Streets — Automobiles — ^Injuries 
to  Street  Car  Passenger. — ^The  chauffeur  in  charge  of  the  car  was 
guilty  of  gross  negligence  in  the  operation  of  his  automobile,  and 
this,  and  not  through  any  negligence  of  the  railroad  company,  was 
the  proximate  cause  of  plaintiff's  injury. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Minnesota. 

Action  by  Helga  M.  Odegaard  against  the  Minneapolis  Street 
Railway  Company.  Judgment  for  plaintiff,  and  defendant  brings 
error.    Reversed  and  remanded. 

Milton  D.  Purdy  (John  F.  Dahl,  W.  O.  Stout,  and  D,  R,  Frost. 
on  the  brief),  for  plaintiff  in  error. 

Henry  S,  Mead  (James  Robertson,  on  the  brief),  for  defend- 
ant in  error. 

Before  Hook  and  Adams,  Circuit  Judges,  and  Reed,  District 
Judge. 

Adams,  Circuit  Judge.  The  plaintiflF,  Miss  Odegaard,  sued  and 
recovered  a  judgment  against  the  defendant  railway  company  for 
injuries  sustained  by  her  in  a  collision  between  the  car  on  which 
she  was  riding  as  a  passenger  and  an  automobile.  The  Circuit 
Court  at  the  close  of  all  the  evidence  was  requested  to  direct  a 
verdict  for  the  defendant.  Its  refusal  to  do  so  is  the  sole  assign- 
ment of  error  relied  on  for  a  reversal. 

The  collision  occurred  at  the  intersection  of  two  much  fre- 
quented and  traveled  streets  in  the  city  of  Minneapolis,  Sixth 
street  and  First  Avenue  South,  which  cross  each  other  at  right 
angles.  The  car  was  being  propelled  over  Sixth  street  by  a  motor- 
man  in  the  usual  way  of  operating  trolley  cars  by  electricity,  and 
the  automobile  was  being  driven  along  First  Avenue  South  in  a 
direction  towards  the  track  on  which  the  car  was  moving.  It 
was  dark  at  the  time,  and  the  automobile  carried  acetyline  lamps 
in  front  which  was  lit  and  shining  brightly.  There  was  conflict- 
ing evidence  as  to  how  far  down  First  avenue  the  motorman 
could  have  seen  the  brilliant  lamps  on  the  approaching  automo- 
bile, but  there  is  no  conflict  in  the  proof  that  he  actually  dis- 
covered the  approach  of  the  automobile  when  it  was  only  80  to 
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100  feet  from  his.  It  was  then  moving  along  at  a  rapid  rate.  The 
witnesses  put  it  at  18  to  20  miles  per  hour.  The  chauffeur,  not 
seeing  the  car  until  within  about  12  feet  of  it,  attempted  to  turn 
suddoily  to  the  right  and  avoid  a  collision,  but  in  the  effort  to  do 
so  his  machine  skidded  and  struck  the  car  on  the  side.  Plaintiff 
either  by  some  jerk  of  the  car  incident  to  the  handling  of  it  by 
the  motorman  or  by  some  jolt  occasioned  by  the  impact  of  the  au- 
tomobile was  thrown  or  fell  against  the  corner  of  a  seat  near 
which  she  was  standing  and  received  the  injury  complained  of. 

The  negligence  counted  on  for  recovery  is  the  careless  operation 
of  the  car  by  the  motorman  an<J  the  collision  consequent  thereon. 
The  only  evidence  claimed  to  sustain  the  charge  as  made  is  ( 1 ) 
the  presumption  arising  from  the  fact  that  an  injurious  accident 
happened  to  the  plaintiff  while  a  passenger  on  defendant's  car; 
(2)  that  the  motorman  could  have  seen  the  approach  of  the  au- 
tomobile if  he  had  exercised  reasonable  care  to  look  down  First 
Avenue  South  over  which  it  was  coming  in  his  direction  in  time 
to  have  stopped  his  car,  or  otherwise  have  avoided  the  collision; 
and  (3)  that,  when  he  did  discover  it,  he  did  not  exercise  the 
reasonable  degree  of  care  imposed  upon  him  by  law  to  avoid  the 
collision. 

It  may  be  conceded  that  the  fact  of  a  collision  and  a  resulting 
injury  to  a  passenger  creates  a  presumption  of  negligence  on  the 
part  of  the  carrier,  but  this  is  only  a  rebuttable  presumption— one 
which  may  be  overcome  by  the  facts  of  the  case  when  they  appear 
(Wabash  R.  Co.  v.  De  Tar,  73  C.  C.  A.  166,  141  Fed.  932,  4  L. 
R.  A.  [N.  S.]  352;  Rich  v.  C,  M.  &  St.  P.  Ry.  Co.,  78  C.  C.  A. 
663,  149  Fed.  79),  and  we  think  it  was  so  overcome  by  the  undis- 
puted facts  of  this  case.  The  trolley  car  had  fixed  and  immova- 
ble tracks  on  which  it  had  the  right  of  way,  and  there  is  no  sub- 
stantial evidence  that  the  motorman  was  not  operating  it  with  all 
due  care  as  he  approached  and  was  crossing  First  Avenue  South 
when  it  was  struck  by  the  automobile.  The  contention  that  the 
motorman  should  have  seen  the  automobile  as  it  was  approach- 
ing with  the  speed  complained  of,  and  should  have  stopped  his 
car  or  accelerated  its  motion  so  as  to  avoid  collision,  is  without 
merit.  The  motorman  might  reasonably  act  on  the  presumption 
that  any  competent  chauffeur  in  charge  of  an  automobile  would 
either  stop  his  machine  as  it  approached  the  car  or  turn  the  cor- 
ner and  pass  along  by  the  side  of  the  car  in  the  direction  it  was 
moving,  or  otherwise  avoid  plunging  into  it.  We  may  take  ju- 
dicial cognizance  of  the  fact,  now  well  known,  that  an  automobile 
even  when  going  at  the  rate  of  speed  complained  of  in  this  case 
yields  ready  and  quick  obedience  to  the  guiding  wheel  in  the  hands 
of  a  competent  chauffeur. 

We  accordingly  hold  that,  under  the  state  of  facts  disclosed  by 
the  record,  the  motorman  had  ng  reasonable  ground  to  believe  that 
the  chauffeur  would  not  stop  or  turn  his  machine  before  collision 
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became  inevitable,  and,  a  fortiori,  that  he  would  recklessly  drive 
his  machine  against  the  side  of  the  car.  No  negligence  is  there- 
fore imputable  to  him  for  not  having  seen  the  approach  of  the 
automobile  in  time  to  avoid  the  injury.  We  have  also  concluded 
that,  when  the  motorman  actually  discovered  the  automobile  80 
to  100  feet  away  advancing  at  the  time  at  the  rate  of  18  or  20 
miles  an  hour,  it  was  physically  impossible  for  him  to  move  his 
car  (which  was  according  to  the  proof  moving  slowly  across  the 
street  in  its  usual  course)  out  of  the  way  to  avoid  collision.  Within 
two  or  three  seconds,  according  to  the  proof,  the  impact  would 
occur  and  most  palpably  no  negligence  can  be  imputed  to  him 
for  not  gathering  his  wits  and  moving  his  large  and  cumbersome 
car  out  of  the  way  in  that  brief  period. 

The  chauffeur,  who  was  made  a  codefendant  with  the  railway 
company  in  this  case,  was  guilty  of  gross  carelessness;  and  this 
was  the  proximate  cause  of  plaintiff's  injury. 

This  fact,  together  with  those  already  considered,  abundantly 
overcome  the  presumption  of  negligence  arising  from  the  colli- 
sion and  consequent  injury  to  plaintiff.  She  had  no  cause  of  ac- 
tion and  the  learned  trial  court  erred  in  not  directing  a  verdict 
in  favor  of  the  defendant  as  requested.  The  judgment  must, 
therefore,  be  reversed,  and  the  cause  remanded  for  a  new  trial 


Chicago,  Burlington,  &  Quincy  Railroad  Company  and  Chi- 
cago, Burlington,  &  Quincy  Railway  Company,  Plffs. 
in  Err.,  v,  Charles  L.  McGuire. 

(Argued  and  Submitted  December  5,  6,  1910.     Decided  February  20, 

1911.) 

[31  Sup.  Ct.  Rep.  259.] 

Constitutional  Law— Freedom  to  Contract— Police  Power— Railway 
Relief  Fund— Acceptance  of  Benefits. — The  freedom  of  contract  is  not 
unconstitutionally  infringed  by  amending  the  provisions  of  Iowa 
Code,  §  2071,  which  define  the  liability  of  railway  corporations  for 
injuries  resulting  from  negligence  and  mismanagement  in  the  use 
and  operation  of  their  railways,  so  that  a  railway  company,  when 
sued  on  such  liability,  is  precluded  from  making  the  defense  that  a 
recovery  is  barred  by  the  acceptance  of  benefits  under  a  contract  of 
membership  in  its  relief  department. 

Constitutional  Law— Equal  Protection  of  the  Law»— Classification 
of  Railway  Employees— Railway  Relief.— An  unconstitutional  dis- 
crimination is  not  made  by  amending  Iowa  Code,  §  2071,  which  de- 
fined the  liability  of  railway  corporations  for  injuries  resulting  from 
negligence  or  mismanagement  in  the.  use  and  operation  of  their  rail- 
ways, so  that  a  railway  company,  when  sued  on  such  liability,  may 
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not  raise  the  defense  that  a  recovery  is  barred  by  the  acceptance 
of  benefits  under  a  contract  of  membership  in  its  relief  department, 
although  this  provision  of  the  amendatory  act  applies  only  to  those 
employees  who  were  embraced  within  the  provisions  of  the  original 
statute,  and  to  the  enforcement  of  the  particular  liabilities  which 
that  statute  defined,  and  the  benefits  of  such  statute  were  confined  to 
those  engaged  in  the  hazardous  business  of  operating  railroads. 

In  error  to  the  Supreme  Court  of  the  State  of  Iowa  to  review 
a  judgment  which,  on  a  second  appeal,  affirmed  a  judgment  of 
the  District  Court  of  Appanoose  County,  in  that  state,  in  favor 
of  plaintiff  in  an  action  by  a  railway  employee  to  recover  damages 
for  injuries  received  through  negligence  imputable  to  the  company. 
Affirmed. 

See  same  case  below,  131  Iowa,  340,  —  L.  R.  A.  (N.  S.)  — , 
108  N.  W.  902;  on  second  appeal,  138  Iowa,  664,  116  N.  W. 
801. 

Messrs.  John  J.  Herrick  and  Chester  M,  Dawes  for  plaintiff  in 

error. 

Messrs.  A.  J.  Baker,  C,  F,  Hoivell,  and  Hozvell  &  Elgin  for 
defendant  m  error. 

^Ir.  Justice  Hughes  delivered  the  opinion  of  the  court : 

Charles  L.  McGuire,  the  defendant  in  error,  while  acting  as 
a  brakeman  in  the  service  of  the  Chicago,  Burlington,  &  Quincy 
Railroad  Company,  in  Iowa,  in  the  year  1900,  received  injuries 
through  negligence  imputable  to  the  company,  and  recovered 
judgment  in  the  district  court  of  that  state  for  the  sum  of 
S2.000.  By  stipulation,  the  Chicago,  Burlington,  &  Quincy  Rail- 
way Company  was  joined  in  the  judgment.  It  was  affirmed  by 
the  supreme  court  of  the  state  of  Iowa,  and  the  companies  bring 
this  writ  of  error. 

The  question  presented  is  with  respect  to  the  validity  of  §  2071 
of  the  Code  of  Iowa,  as  amended  in  the  year  1898,  which  was  held 
to  preclude  the  railroad  company  from  making  the  defense  that  re- 
covery was  barred  by  the  acceptance  of  benefits  under  a  contract 
of  membership  in  its  relief  department. 

The  section  in  its  original  form  was  as  follows : 

"Every  corporation  operating  a  railway  shall  be  liable  for  all 
damages  sustained  by  any  person,  including  employees  of  such 
corporation,  in  consequence  of  the  neglect  of  the  agents,  or  by 
any  mismanagement  of  the  engineers  or  other  employees  thereof, 
and  in  consequence  of  the  wilful  wrongs,  whether  of  commission 
or  omission,  of  such  agents,  engineers,  or  other  employees,  when 
«=uch  wrongs  are  in  any  manner  connected  with  the  use  and  op- 
eration of  any  railway  on  or  about  which  they  shall  be  employed. 
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and  no  contract  which  resists  such  liability  shall  be  legal  or  bind- 
ing. 

The  amendment  of  1898  added  the  following  provision: 

"Nor  shall  any  contract  of  insurance  relief,  benefit  or  indemnity 
in  case  of  injury  or  death,  entered  into  prior  to  the  injury,  be- 
tween the  person  so  injured  and  such  corporation,  or  any  other 
person  or  association  acting  for  such  corporation,  nor  shall  the 
acceptance  of  any  such  insurance  relief,  benefit  or  indemnity  by 
the  person  injured,  his  widow,  heirs,  or  legal  representatives,  after 
the  injury,  from  such  corporation,  person,  or  association,  con- 
stitute any  bar  or  defense  to  any  cause  of  action  brought  under 
the  provisions  of  this  section ;  but  nothing  contained  herein  shall 
be  construed  to  prevent  or  invalidate  any  settlement  for  damages 
between  the  parties  subsequent  to  injuries  received." 

The  question  arose  upon  demurrer  to  the  defense  in  the  answer 
of  the  railroad  company,  which  asserted  the  bar  denied  by  the 
statute.  This  defense,  in  substance,  alleged  that  in  November, 
1900,  and  prior  to  his  injury,  the  defendant  in  error  had  volun- 
tarily become  a  member  of  the  relief  department  of  the  railroad 
company,  and  thereupon  had  agreed  that  the  acceptance  of 
benefits  payable  to  him  in  accordance  with  the  regulations  of 
the  department  should  discharge  the  company  from  all  liability  for 
damages;  that  after  he  had  sustained  the  injuries  alleged  in  his 
petition,  he  had  received  benefits  from  the  relief  fund  of  the  de- 
partment, amounting  to  $822 ;  and  that  the  pa3mient  and  acceptance 
of  these  benefits  constituted,  under  the  agreement,  full  satisfaction 
of  the  claim  in  suit. 

The  facts  with  regard  to  the  organization,  purpose,  and  manage- 
ment of  the  relief  department,  and  the  regulations  governing  it, 
were  fully  averred.  The  department  was  organized  in  1889,  as  a 
part  of  the  service  of  the  railroad  company,  with  the  object  of 
creating  a  fund  out  of  which  definite  amounts  of  money  should  be 
paid  to  contributing  employees  in  the  event  of  disability  from 
sickness  or  accident,  or,  in  case  of  death,  for  their  proper  burial 
and  the  relief  of  their  families.  The  various  companies  forming 
the  Burlington,  system  organized  similar  departments,  and  by 
agreement  these  were  associated  in  joint  administration. 

The  regulations  of  the  relief  department  provided  that  member- 
ship in  the  department  should  be  voluntary,  and  defined  the  amount 
of  contributions  to  be  paid  monthly,  the  members  being  classified 
for  this  purpose  according  to  their  monthly  wages.  The  amount 
of  benefits  according  to  these  classes  was  also  specified.  The 
relief  fund  consisted  of  the  contributions  of  members,  income  from 
investments,  interest  paid  by  the  railroad  company  on  monthly 
balances,  and  appropriations  made  by  the  company  when  necessary- 
to  cover  deficiencies.  From  the  time  of  organization  to  December 
31,  1900,  there  was  paid  in  benefits  out  of  the  fund  so  constituted 
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the  sum  of  $2,671,510.54,  of  which  $1,294,790.50  was  paid  by  rea- 
son of  sickness,  and  $1,376,720.04  for  injuries  and  death. 

The  railroad  company  had  general  charge  of  the  relief  depart- 
ment, and  guaranteed  the  fulfilment  of  its  obligations.  It  was  re- 
sponsible for  the  safe-keeping  of  the  moneys  of  the  relief  fund, 
paid  into  the  fund  interest  at  the  rate  of  4  per  centum  per  annum 
on  monthly  balances,  supplied  without  expense  to  the  fund  the 
necessary  facilities  for  the  business  of  the  department,  and  de- 
frayed from  the  moneys  of  the  company  the  operating  expenses. 
It  was  alleged  that  for  these  expenses  the  company  had  paid  to 
December,  1900,  $621,572.44.  This  sum  did  not  include  the  office 
rent  for  the  department  or  of  medical  examiners  or  various  sundry 
expenses;  nor  did  it  embrace  the  service  of  officers  and  of  clerks 
who  were  not  wholly  concerned  with  the  work  of  the  department, 
and  this  service  and  incidental  expenses  were  alleged  to  be  worth 
approximately  $50,000  a  year.  In  addition,  during  the  period 
mentioned,  the  railroad  company  paid  to  make  up  deficits  in  the 
fund  the  sum  of  $42,532.94,  for  which  it  had  no  right  to  rein- 
bursement. 

Among  the  regulations  by  which  the  members  of  the  relief  de- 
partment agreed  to  be  bound  was  the  following : 

"64.  In  case  of  injury  to  a  member,  he  may  elect  to  accept  the 
benefits  in  pursuance  of  these  regulations,  or  to  prosecute  such 
claims  as  he  may  have  at  law  against  the  company  or  any  com- 
pany associated  therewith  in  the  administration  of  their  relief  de- 
partments. 

"The  acceptance  by  the  member  of  benefits  for  injury  shall 
operate  as  a  release  and  satisfaction  of  all  claims  against  the  com- 
pany and  all  other  companies  associated  therewith,  as  aforesaid, 
for  damages  arising  from  or  growing  out  of  such  injury;  and 
further,  in  the  event  of  the  death  of  a  member,  no  part  of  the 
death  benefit  or  unpaid  disability  benefit  shall  be  due  or  payable 
unless  and  until  good  and  sufficient  release  shall  be  delivered  to 
the  superintendent,  of  all  claims  against  the  relief  department,  as 
well  as  against  the  company  and  all  other  companies  associated 
therewith,  as  aforesaid,  arising  from  or  growing  out  of  the  death 
of  the  member,  said  releases  having  been  duly  executed  by  all 
who  might  legally  assert  such  claims ;  and  further,  if  any  suit 
shall  be  brought  against  the  company  or  any  other  company  asso- 
ciated therewith,  as  aforesaid,  for  damages  arising  from  or  grow- 
ing out  of  injury  or  death  occurring  to  a  member,  the  benefits 
otherwise  payable  and  all  obligations  of  the  relief  department  and 
of  the  company,  created  by  the  membership  of  such  member  in 
.the  relief  fund,  shall  thereupon  be  forfeited  without  any  declara- 
tion or  other  act  by  the  relief  department  or  the  company ;  but 
the  superintendent  may,  in  his  discretion,  waive  such  forfeiture 
upon  condition  that  all  pending  suits  shall  first  be  dismissed. 

38RR  K— 28 


434        Vol  38  R  R  R— Vol  61  'Am  &  Eng  R  Cas  N  S 

Chicago,  Burlington,  etc.,  R;  Co.  v.  McGuire 

"The  payment  by  the  company,  or  any  company  associated  there- 
with, as  aforesaid,  of  any  amount  in  compromise  of  a  claim  for 
damages  arising  from  or  growing  out  of  an  injury  to,  or  the 
death  of,  a  member,  shall  preclude  any  and  all  claims  for  benefits 
from  tlie  relief  fund,  arising  from  or  growing  out  of  such  injury 
or  death." 

In  support  of  the  defense  based  upon  this  regulation,  the  rail- 
road company  further  asserted  that  the  amended  statute  above 
quoted  did  not  deprive  it  of  the  right  to  plead  the  contract  with 
the  defendant  in  error,  and  its  satisfaction,  as  a  discharge,  for 
the  reason  that  the  statute  was  repugnant  to  the  14th  Amendment 
of  the  Constitution  of  the  United  States,  (1)  as  an  unwarranted 
interference  with  liberty  to  make  contracts,  and  (2)  as  a  denial 
of  the  equal  protection  of  the  laws. 

The  district  court  overruled  the  demurrer,  but  its  judgment  was 
reversed  bv  the  supreme  court  of  the  state,  which  held  the  statute 
to  be  valid,  and,  in  consequence,  that  the  demurrer  should  have 
been  sustained.  McGuire  v.  Chicago  B.  &  Q.  R.  Co.  131  Iowa» 
340,  —  L.  R.  A.  (N.  S.)  — ,  108  N.  W.  902.  This  ruling  was 
adhered  to  when  the  question  was  again  raised  on  the  appeal  to 
that  court  from  the  final  judgment.  138  Iowa,  664,  116  N.  W. 
801.  And  to  review  this  decision  as  to  the  constitutionality  of 
the  statute,  the  case  has  been  brought  here. 

We  pass  without  comment  the  criticisms  which  are  made  of 
certain  details  of  the  relief  plan,  for  neitjier  the  suggested  excel- 
lence nor  the  alleged  defects  of  a  particular  scheme  may  be  per- 
mitted to  determine  the  validity  of  the  statute,  which  is  general  in 
its  application.  The  question  with  which  we  are  concerned  is  not 
whether  the  regulations  set  forth  in  the  answer  are  just  or  unjust, 
but  whether  the  amended  statute  transcends  the  limits  of  power 
as  defined  by  the  Federal  Constitution. 

The  first  ground  of  attack  is  that  the  statute  violates  the  14th 
Amendment  by  reason  of  the  restraint  it  lays  upon  liberty  of  con- 
tract. This  section  of  the  Code  of  Iowa  (§  2071).  as  originally 
enacted,  imposed  liability  upon  railroad  corporations  for  injuries 
to  employees,  although  caused  by  the  negligence  or  mismanage- 
ment of  fellow  servants.  And  it  was  held  by  this  court  that  it 
was  clearly  within  the  competency  of  the  legislature  to  prescribe 
this  measure  of  responsibilitv.  Alinneapolis  &  St.  L.  R.  Co.  r. 
Herrick,  127  U.  S.  210,  32 'L.  ed.  109,  9  Sup.  Ct.  Rep.  1176. 
following  Missouri  P.  R.  Co.  v.  Mackey,  127  U.  S.  205,  32  L.  ed. 
107,  8  Sup.  Ct.  Rep.  1161.  The  statute  in  its  original  form  also 
provided  that  "no  contract  which  restricts  such  liability  shall  be 
legal  or  binding." 

Subsequent  to  this  enactment,  the  railroad  company  established 
its  relief  department,  and  the  question  was  raised  in  the  state  court 
as  to  the  legality  of  the  provision  then  incorporated  in  the  con- 
tract of  membership,  by  which,  in  case  of  suit  for  damages,  the 
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pavment  of  benefits  was  to  be  suspended  until  the  suit  should  be 
disccMitinued,  and  the  acceptance  of  benefits  was  to  operate  as  a 
full  discharge.  The  two  principal  contentions  against  it  were, 
first  that  it  was  against  public  policy,  and  second,  that  it  was  in 
violation  of  the  statute.  Both  were  overruled,  and  with  reference 
to  the  statute,  it  was  held  that  the  contract  of  membership  did  not 
fall  within  the  prohibition,  for  the  reason  that  it  did  not  restrict 
liabilitv,  but  put  the  emplovee  to  his  election.  Donald  v,  Chicago 
B.  &  Q.  R.  Co.,  93  Iowa/284,  32  L.  R.  A.  492,  61  N.  W.  971 ; 
Maine  v.  Chicago,  B.  &  Q.  R.  Co.  109  Iowa,  260,  70  X.  W.  630,  80 
N*.  W.  315.  The  legislature  then  amended  the  section  by  pro- 
viding expressly  that  a  contract  of  this  sort  and  the  acceptance 
m  benefits  should  not  defeat  the  enforcement  of  the  liability 
which  the  statute  defined. 

Manifestly,  the  decision  that  the  existing  statute  was  not  broad 
enough  to  embrace  the  inhibition  did  not  prevent  the  legislature 
from  enlarging  its  scope  so  that  it  should  be  included.  Nor  was 
the  holding  of  the  court  final  upon  the  point  of  public  policy,  so 
far  as  the  power  of  the  legislature  is  concerned.  The  legislature, 
provided  it  acts  within  its  constitutional  authority,  is  the  arbiter  of 
ihe  public  policy  of  the  state.  While  the  court,  unaided  by  legis- 
lative declaration,  and  applying  the  principles  of  the  common  law^ 
may  uphold  or  condemn  contracts  in  the  light  of  what  is  conceived 
to  be  public  policy,  its  determination  as  a  rule  for  future  action 
must  yield  to  the  legislative  will  when  expressed  in  accordance 
with  the  organic  law.  If  the  legislature  had  the  power  to  incor- 
porate a  similar  provision  in  the  statute  when  it  was  passed 
originally,  it  had  the  same  power  with  regard  to  future  transac- 
tions to  enact  the  amendment. 

It  may  also  be  observed  that  the  statute,  as  amended,  does  not 
affect  contracts  of  settlement  or  compromise,  made  after  the  in- 
jury, and  the  question  of  the  extent  of  the  legislative  power  with 
respect  to  such  contracts  is  not  presented.  The  amendment  pro- 
vides: "But  nothing  contained  herein  shall  be  construed  to  pre- 
vent or  invalidate  any  settlement  for  damages  between  the  parties 
subsequent  to  injuries  received."  As  was  said  by  the  state  court 
in  construing  the  act  (131  Iowa,  p.  377)  :  "The  legislature  does 
pot  in  this  act  forbid  or  place  any  obstacle  in  the  way  of  such 
insurance,  nor  does  it  forbid  or  prevent  any  settlement  of  the 
matter  of  damages  with  an  injured  employee,  fairly  made  after 
the  injury  is  received.  On  the  contrary,  the  right  to  make  such 
'iettlement  is  expressly  provided  for  in  the  amendment  to  Code,  § 
^71,  The  one  thing  which  that  amendment  was  intended  to  pre- 
vent was  the  use  of  this  insurance  or  relief  for  which  the  employee 
has  himself  paid  in  whole  or  in  part,  as  a  bar  to  the  right  which 
the  statute  has  given  him  to  recover  damages  from  the  corpora- 
tion." It  is  urged,  however,  that  the  amendatory  act  prohibits 
the  making  of  a  contract  for  settlement  "by  acts  done  after  the 
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liability  had  become  fixed."  The  acceptance  of  benefits  is,  of 
course,  an  act  done  after  the  injury,  but  the  legal  consequences 
sought  to  be  attached  to  that  act  are  derived  from  the  provision  in 
the  contract  membership.  The  stipulation  which  the  statute  nulli- 
fies is  one  made  in  advance  of  the  injury,  that  the  subsequent 
acceptance  of  benefits  shall  constitute  full  satisfaction  of  the  claim 
for  damages.  It  is  in  this  aspect  that  the  question  arises  as  to 
the  restriction  of  liberty  of  contract. 

It  has  been  held  that  the  right  to  make  contracts  is  embraced 
in  the  conception  of  liberty  as  guaranteed  by  the  Constitution. 
AUgeyer  v.  Louisiana,  165  U.  S.  578,  41  L.  ed.  832,  17  Sup.  Ct. 
Rep.  427 ;  Lochner  v.  New  York,  198  U.  S.  45,  49  L.  ed.  937,  25 
Sup.  Ct.  Rep.  539,  3  A.  &  E.  xAnn.  Cas.  1133;  Adair  v.  United 
States,  208  U.  S.  161,  52  L.  ed.  436,  28  Sup.  Ct.  Rep.  277,  13  A. 
&  E.  Ann.  Cas.  764.  In  AUgeyer  v,  Louisiana,  supra,  the  court, 
in  referring  to  the  14th  Amendment,  said  (p.  589)  :  "The  liberty 
mentioned  in  that  Amendment  means  not  only  the  right  of  the 
citizen  to  be  free  from  the  mere  physical  restraint  of  his  person, 
as  by  incarceration,  but  the  term  is  deemed  to  embrace  the  right 
of  the  citizen  to  be  free  in  the  enjoyment  of  all  his  faculties ;  to 
be  free  to  use  them  in  all  lawful  ways ;  to  live  and  work  where  he 
will ;  to  earn  his  livelihood  by  any  lawful  calling :  to  pursue  any 
livelihood  or  avocation,  and  for  that  purpose  to  enter  into  all 
contracts  which  may  be  proper,  necessary,  and  essential  to  his 
carrying  out  to  a  successful  conclusion  the  purposes  above  men- 
tioned.'* But  it  was  recognized  in  the  cases  cited,  as  in  many 
others,  that  freedom  of  contract  is  a  qualified,  and  not  an  absolute, 
right.  There  is  no  absolute  freedom  to  do  as  one  wills  or  to  con- 
tract as  one  chooses.  The  guaranty  of  liberty  does  not  withdraw 
from  legislative  supervision  that  wide  department  of  activity  which 
consists  of  the  making  of  contracts,  or  deny  tq  government 
the  power  to  provide  restrictive  safeguards.  Liberty  implies  the 
absence  of  arbitrary  restraint,  not  immunity  from  reasonable  regu- 
lations and  prohibitions  imposed  in  the  interests  of  the  community. 
Crowley  v,  Christensen,  137  U.  S.  89,  34  L.  ed.  621,  11  Sup.  Ct. 
Rep.  13;  Jacobson  v.  Massachusetts,  197  U.  S.  11,  49  L.  ed.  643, 
25  Sup.  Ct.  Rep.  358,  3  A.  &  E.  Ann.  Cas.  765.  "It  is  within  the 
undoubted  power  of  government  to  restrain  some  individuals  from 
all  contracts,  as  well  as  all  individuals  from  some  contracts.  It  may 
deny  to  all  the  right  to  contract  for  the  purchase  or  sale  of  lotten' 
tickets;  to  the  minor  the  right  to  assume  any  obligations,  except 
for  the  necessaries  of  existence ;  to  the  common  carrier  the  power 
to  make  any  contract  releasing  himself  from  negligence ;  and,  in- 
deed may  restrain  all  engaged  in  any  employment  from  any  con- 
tract in  the  course  of  that  employment  which  is  against  public 
policy.  The  possession  of  this  power  by  government  in  no  manner 
conflicts  with  the  proposition  that,  generally  speaking,  every  citizen 
has  a  right  freely  to  contract  for  the  price  of  his  labor,  services, 
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or  property/'     Frisbie  t*.  United  States,  157  U.  S.  165,  166,  39 
L.  ed.  658,  659,  15  Sup.  Ct.  Rep.  586. 

The  right  to  make  contracts  is  subject  to  the  exercise  of  the 
powers  granted  to  Congress  for  the  suitable  conduct  of  matters 
of  national  concern ;  as,  for  example,  the  regulation  of  commerce 
with  foreign  nation  and  among  the  several  states.  Addyston 
Pipe  &  Steel  Co.  v.  United  States,  175  U.  S.  228-231,  44  L.  ed. 
142-144,  20  Sup.  Ct.  Rep.  96 ;  Patterson  v.  The  Eudora,  190  U.  S. 
174-176,  47  L.  ed.  1006,  1007,  23  Sup.  Ct.  Rep.  821  ;  Atlantic 
Coast  Line  R.  Co.  v.  Riverside  Mills,  219  U.  S.  186,  ante,  164, 
31  Sup.  Ct.  Rep.  164;  Louisville  &  N.  R.  Co.  v.  Mottley  (decided 
this  day)  219  U.  S.  — ,  post,  265,  31  Sup.  Ct.  Rep.  265. 

It  is  subject,  also,  in  the  field  of  state  action,  to  the  essential 
authority  of  government  to  maintain  peace  and  security,  and  to 
enact  laws  for  the  promotion  of  the  health,  safety,  morals,  and 
welfare  of  those  subject  to  its  jurisdiction.  This  limitation  has 
had  abundant  illustration  in  a  variety  of  circumstances.  Thus, 
in  addition  to  upholding  the  power  of  the  state  to  require  reason- 
able maximum  charges  for  public  service  (Munn  v.  Illinois,  94 
U.  S.  113,  24  L.  ed.  77;  Chicago,  B.  &  Q.  R.  Co.  ^^ 
Iowa  (Chicago,  B.  &  Q.  R.  Co.  v.  Cutts)  94  U.  S.  155, 
24  L.  ed.  94;  Railroad  Commission  Cases,  116  U.  S. 
307,  29  L.  ed.  636,  6  Sup.  Ct.  Rep.  334,  388,  1191 ;  Willcox  v. 
Consolidated  Gas  Co.)  212  U.  S.  19,  53  L.  ed.  382,  29  Sup.  Ct. 
Rep.  192,  15  A.  &  E.  Ann.  Cas.  1034),  and  to  prescribe  the  hours 
of  labor  for  those  employed  by  the  state  or  its  municipalities 
f  Atkin  V.  Kansas,  191  U.  S.  207,  48  L.  ed.  148,  24  Sup.  Ct.  Rep. 
124),  this  court  has  sustained  the  validity  of  state  legislation  in 
prohibiting  the  manufacture  and  sale  of  intoxicating  liquors  within 
the  state  (Muglar  7k  Kansas,  123  U.  S.  623,  31  L.  ed.  205,  8  Sup. 
Ct.  Rep.  273 ;  Crowley  v,  Christensen,  supra)  ;  in  limiting  em- 
ployment in  underground  mines  or  workings,  and  in  smelters  and 
other  institutions  for  the  reduction  or  refining  of  ores  or  metals, 
to  eight  hours  a  day,  except  in  cases  of  emergency  (Holden  v. 
Hardy,  169  U.  S.  366,  42  L.  ed.  780.  18  Sup.  Ct  Rep.  383) ;  in 
prohibiting  the  sale  of  cigarettes  without  license  (Gundling  v. 
Chicago,  i77  U.  S.  183,  44  L.  ed.  725,  20  Sup.  Ct.  Rep.  633)  ;  in 
requiring  the  redemption  in  cash  of  store  orders  or  other  evi- 
dences of  indebtedness  issued  in  pavment  of  wages  (Knoxville 
Iron  Co.  V.  Harbison,  183  U.  S.  13,  46  L.  ed.  55,  22  Sup.  Ct.  Rep. 
1 ) ;  in  prohibiting  contracts  for  options  to  sell  or  buy  grain  or 
other  commodity  at  a  future  rime  (Booth  v.  Illinois.  1^  U.  S. 
425,  46  L.  ed.  623,  22  Sup.  Ct.  Rep.  425)  ;  in  prohibiting  the 
employment  of  women  in  laundries  more  than  ten  hours  a  day 
rXlulIcr  V.  Oregon,  208  U.  S.  412,  52  L.  ed.  551.  28  Sup.  Ct. 
Rep.  324,  13  A.  &  E.  Ann.  Cas.  957)  ;  and  in  making  it  unlawful 
to  contract  to  pay  miners  employed  at  quantity  rates  upon  the 
basis  of  screened  coal,   instead   of  the   weight  of   the  coal  as 
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originally  produced  in  the  mine.     (McLean  v.  Arkansas,  211  V. 
S.  539,  53  L.  ed.  315,  29  Sup.  Ct.  Rep.  206.) 

The  principle  involved  in  these  decisions  is  that  where  the 
legislative  action  is  arbitrary  and  has  no  reasonable  relation  to 
a  purpose  which  it  is  competent  for  government  to  effect,  the 
legislative  transcends  the  limits  of  its  power  in  interfering  with 
liberty  of  contract ;  but  where  there  is  reasonable  relation  to  an 
object  within  the  governmental  authority,  the  exercise  of  the 
legislative  discretion  is  not  subject  to  judicial  review.  The  scope 
of  judicial  inquiry  in  deciding  the  question  of  power  is  not  to  be 
confused  with  the  scope  of  legislative  considerations  in  dealing 
with  the  matter  of  policy.  Whether  the  enactment  is  wise  or 
unwise,  whether  it  is  based  on  sound  economic  theory,  whether 
it  is  the  best  means  to  achieve  the  desired  result,  whether,  in 
short,  the  legislative  discretion  within  its  prescribed  limits  should 
be  exercised  in  a  particular  manner,  are  matters  for  the  judg- 
ment of  the  legislature,  and  the  earnest  conflict  of  serious  opinion 
does  not  suffice  to  bring  them  within  the  range  of  judicial  c(^ni- 
zance. 

The  principle  was  thus  stated  in  McLean  v,  Arkansas,  supra, 
pp.  547,  548:  "The  legislature,  being  familiar  with  local  condi- 
tions, is,  primarily,  the  judge  of  the  necessity  of  such  enactments. 
The  mere  fact  that  a  court  may  differ  with  the  legislature  in  its 
views  of  public  policy,  or  that  judges  may  hold  views  inconsistent 
with  the  propriety  of  the  legislation  in  question,  affords  no  ground 
for  judicial  interference,  unless  the  act  in  question  is  unmistaka- 
bly and  palpably  in  excess  of  legislative  power,  [Cases  cited.] 
.  .  .  If  there  existed  a  condition  of  affairs  concerning  which 
the  legislature  of  the  state,  exercising  its  conceded  right  to  enact 
laws  for  the  protection  of  the  health,  safety,  or  welfare  of  the 
people,  might  pass  the  law,  it  must  be  sustained;  if  such  action 
was  arbitrary  interference  with  the  right  to  contract  or  carry  on 
business,  and  having  no  just  relation  to  the  protection  of  the 
public  within  the  scope  of  legislative  power,  the  act  must  fail. 

In  dealing  with  the  relation  of  employer  and  employed,  the 
legislature  has  necessarily  a  wide  field  of  discretion  in  order  that 
there  may  be  suitable  protection  of  health  and  safety,  and  that 
peace  and  good  order  may  be  promoted  through  regulations  de- 
signed to  insure  wholesome  conditions  of  work  and  freedom 
from  oppression.  What  difference,  as  to  the  extent  of  this  power, 
may  exist  with  respect  to  particular  employments,  and  how  far 
that  which  may  be  authorized  as  to  one  department  of  activity 
may  appear  to  be  arbiter  in  another,  must  be  determined  as  cases 
are  presented  for  decision.  But  it  is  well  established  that,  so 
far  as  its  tegulations  are  valid,  not  being  arbitrary  or  unrelated  to 
a  proper  purpose,  the  legislature  undoubtedly  may  prevent  them 
from  being  nullified  by  prohibiting  contracts  which,  by  modifica- 
tion or  waiver,  would  alter  or  impair  the  obligation  imposed.    If 
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the  legislature  may  require  the  use  of  safety  devices,  it  may  pro- 
hibit agreements  to  dispense  with  them.     If  it  may  restrict  em- 
plojTTient  in  mines  and  smelters  to  eight  hours  a  day,  it  may  make 
contracts  for  longer  service  unlawful.     In  such  cases  the  inter- 
ference with  the  right  to  contract  is  incidental  to  the  main  ob- 
ject of  the  regulation,  and  if  the  power  exists  to  accomplish 
the  latter,  the  interference  is  justified  as  an  aid  to  its  exercise. 
As  was  pointed  out  in  Holden  v.  Hardy,  supra,  on  page  397 : 
"The  legislature  has  also  recognized  the  fact,  which  the  experience 
of  l^slators  in  many  states  has  corroborated,  that  the  proprietors 
of  these  establishments  and  their  operatives  do  not  stand  upon 
an  equality,  and  that  their  interests  are,  to  a  certain  extent,  con- 
flicting.   The  former  naturally  desire  to  obtain  as  much  labor 
as  possible  from  their  employees,  while  the  latter  are  often  in- 
duced by  the  fear  of  discharge  to  conform  to  regulations  which 
their  judgment,  fairly  exercised,  would  pronounce  to  be  detri- 
mental to  their  health  or  strength.     In  other  words,  the  pro- 
prietors lay  down  the  rules  and  the  laborers  are  practically  con- 
strained to  obey  them.     In  such  cases  self-interest  is  often  an 
unsafe  guide,  and  the  legislature  may  properly  interpose  its  au- 
thorit}'.    .     .     .     But  the  fact  that  both  parties  are  of  full  age 
and  competent  to  contract  does  not  necessarily  deprive  the  state 
of  the  power  to  interfere  where  the  parties  do  not  stand  upon  an 
equality,  or  where  the  public  health  demands  that  one  party  to  the 
contract  shall  be  protected  against  himself.     *The  state  still  re- 
tains an  interest  in  his  welfare,  however  reckless  he  may  be.     The 
whole  is  no  greater  than  the  sum  of  all  parts,  and  when  the  indi- 
ridual  health,  safety,  and  welfare  are  sacrificed  or  neglected,  the 
state  must  suffer.' " 

Here  there  is  no  question  as  to  the  validity  of  the  regulation 
or  as  to  the  power  of  the  state  to  impose  the  liability  which  the 
statute  prescribes.  The  statute  relates  to  that  phase  of  the  re- 
lation of  master  and  servant  which  is  presented  by  the  case  of 
railroad  corporations.  It  defined  the  liability  of  such  corpora- 
tions for  injuries  resulting  from  negligence  and  mismanagement 
in  the  use  and  operation  of  their  railways.  In  the  cases  within 
its  purview  it  extended  the  liability  of  the  common  law  by  abolish- 
ing the  fellow-servant  rule.  Having  authority  to  establish  this 
regulation,  it  is  manifest  that  the  legislature  was  also  entitled  to 
insure  its  efficacy  by  prohibiting  contracts  in  derogation  of  its 
provisions.  In  the  exercise  of  this  power,  the  legislature  was  not 
limited  with  respect  either  to  the  form  of  the  contract  or  the 
nature  of  the  consideration,  or  the  absolute  or  conditional 
character  of  the  engagement.  It  was  as  competent  to  prohibit 
contracts  which,  on  a  specified  event,  or  in  a  given  contingency, 
should  operate  to  relieve  the  corporation  from  the  statutory  lia- 
bility which  would  otherwise  exist,  as  it  was  to  deny  validity  to 
agreements  of  absolute  waiver. 
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The  policy  of  the  amendatory  act  was  the  same  as  that  of  the 
original  statute.  Its  provision  that  contracts  of  insurance  relief, 
benefit  or  indemnity,  and  the  acceptance  of  such  benefits,  should 
not  defeat  recovery  under  the  statute,  was  incidental  to  the  regula- 
tion it  was  intended  to  enforce.  Assuming  the  right  of  enforce- 
ment, the  authority  to  enact  this  inhibition  cannot  be  denied.  If 
the  legislature  had  the  power  to  prohibit  contracts  limiting  the 
liability'  imposed,  it  certainly  could  include- in  the  prohibition  stipu- 
lations of  that  sort  in  contracts  of  insurance  relief,  benefit  or  in- 
demnity, as  well  as  in  other  agreements.  But  if  the  legislature 
could  specifically  provide  that  no  contract  for  insurance  relief 
should  limit  the  liability  for  damages,  upon  what  ground  can  it 
be  said  that  it  was  beyond  the  legislative  authority  to  deny  that 
effect  to  the'  payment  of  benefits,  or  the  acceptance  of  such  pay- 
ment, under  the  contract? 

The  asserted  distinction  is  sought  to  be  based  upon  the  fact 
that  under  the  contract  of  membership,  the  employee  has  an 
election  after  the  injury.  But  this  circumstance,  however  ap- 
propriate it  may  be  for  legislative  consideration,  cannot  be  re- 
garded as  defining  a  limitation  of  legislative  power.  The  power 
to  prohibit  contracts,  in  any  case  where  it  exists,  necessarily  im- 
plies legislative  control  over  the  transaction,  despite  the  action 
of  the  parties.  Whether  this  control  may  be  exercised  in  a  par- 
ticular case  depends  upon  the  relation  of  the  transaction  to  the 
execution  of  a  policy  which  the  state  is  competent  to  establish^ 
It  does  not  aid  the  argument  to  describe  the  defense  as  one  of 
accord  and  satisfaction.  The  payment  of  benefits  is  the  per- 
formance of  the  promise  to  pay,  contained  in  the  contract  of 
membership.  If  the  legislature  may  prohibit  the  acceptance  of 
the  promise  as  a  substitution  for  the  statutory  liability,  it  should 
also  be  able  to  prevent  the  like  substitution  of  its  performance. 

For  the  reasons  we  have  stated,  the  considerations  which  prop- 
erly bear  upon  the  wisdom  of  the  legislation  need  not  be  dis- 
cussed. On  the  one  hand,  it  is  said  that  the  relief  department  is 
in  the  control  of  the  corporation;  that  by  reason  of  their  ex- 
igency the  employees  may  readily  be  constrained  to  become  mem- 
bers ;  that  the  relief  fund  consists  in  larger  part  of  contributions 
made  from  wages ;  that  the  acceptance  of  benefits  takes  place  at 
a  time  when  the  employee  is  suffering  from  the  consequences  of 
his  injury,  and,  being  seriously  in  need  of  aid,  he  may  easily  be 
induced  to  accept  payment  from  the  fund  in  which,  by  reason  of 
his  contributions,  he  feels  that  he  is  entitled  to  share;  and  that 
such  a  plan,  if  were  permitted,  through  the  pa)rment  of  benefits, 
to  result  in  a  discharge  of  the  liability  for  negligence,  would  oper- 
ate to  transfer  from  the  corporation  to  its  employees  a  burden 
which,  in  the  interest  of  their  protection  and  the  safety  of  the 
public,  the  corporation  should  be  compelled  to  bear.  On  the 
other  hand,  it  is  urged  that  the  relief  plan  is  a  beneficient  scheme, 
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avoiding  the  waste  of  litigation,  securing  prompt  relief  in  case  of 
need  due  to  sickness  or  injury,  making  equitable  provision  for 
deserving  cases,  and  hence  tends  in  an  important  way  to  promote 
the  good  of  the.  service  and  the  security  of  the  employment. 
Even  a  partial  statement  of  these  various  considerations  shows 
dearly  that  they  are  of  a  character  to  invoke  the  judgment  of 
the  legislature  in  deciding,  within  the  limits  of  its  power,  upon 
the  policy  of  the  state.  And  whether  the  policy  declared  by  the 
statute  in  question  is  approved  or  disapproved,  it  cannot  be  said 
that  the  legislative  power  has  been  exceeded,  either  in  defining 
the  liabilitv  or  in  the  means  taken  to  prevent  the  legislative  will, 
with  respect  to  it,  from  being  thwarted. 

The  second  ground  upon  which  the  statute,  as  amended,  is 
assailed,  is  that  it  constitutes  a  denial  of  the  equal  protection  of 
the  lawiS. 

It  is  urged  that  the  prohibition  of  the  amendatory  act  applies 
only  to  those  employees  of  railroad  corporations  who  were  em- 
braced within  the  provision  of  the  original  statute,  and  to  the  en- 
forcement of  the  particular  liabilities  which  that  statute  defined. 
The  limitation  to  a  particular  class  of  employees  of  railroad  cor- 
porations is  based  upon  the  decisions  of  the  state  court  that  the 
benefits  of  the  original  statute  were  confined  to  those  who  were 
engaged  in  the  hazardous  business  of  operating  railroads.  Deppe 
r.  Chicago,  R.  I.  &  P.  R.  Co.,  36  Iowa,  52 ;  Malone  v,  Burlington, 
C.  R.  &  N.  R.  Co.,  65  Iowa,  417,  54  Am.  Rep.  11,  21  N.  W.  756; 
Akeson  r.  Chicago,  B.  &  Q.  R.  Co.,  106  Iowa,  54,  75  N.  W.  676. 
It  is  said  that  all  the  employees  of  the  plaintiffs  in  error  may  be- 
come members  of  the  relief  department,  and  that  the  limited 
application  of  the  amendment,  as  to  the  effect  of  the  acceptance  of 
benefits  under  the  membership  contract,  is  an  invalid  discrimina- 
tion. 

It  was,  however,  entirely  competent  for  the  legislature,  in 
enacting  the  prohibition,  for  the  purpose  of  securing  the  enforce- 
ment of  the  liability  it  had  defined,  to  limit  it  to  those  cases  in 
which  the  liability  arose.  As  the  purpose  of  the  amendment  was 
to  supplement  the  original  statute,  the  classification  was  properly 
the  same.  And  with  respect  to  subsequent  transactions,  the 
amendment  must  be  regarded  as  having  the  same  validity  as  it 
would  have  had  if  it  had  formed  a  part  of  the  earlier  enactment. 
No  criticism  on  the  ground  of  discrimination  can  successfully  be 
addressed  to  the  amendatory  act  which  would  not  likewise  im- 
peach the  statute  in  its  earlier  form. 

But  the  propriety  of  the  classification  of  the  original  statute 
was  considered  and  upheld  by  this  court.  And  the  validity  of 
l^slation  abrogating  the  fellow-servant  rule,  both  with  respect 
to  the  class  of  cases  embraced  in  the  statute,  and  also  where  it  is 
abolished  as  to  railway  employees  generally,  has  been  sustained. 
Minneapolis  &  St.  L.  R.  Co.  v,  Herrick,  127  U.  S.  210,  32  L.  ed. 
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109,  8  Sup.  Ct.  Rep.  1176;  Missouri  P.  R.  Co.  v.  Mackey,  127 
U.  S.  205,  32  L.  ed.  107,  8  Sup.  Ct.  Rep.  1161;  Louisville  & 
N.  R.  Co.  V,  Melton,  218  U.  S.  36,  54  L.  ed.  921,  30  Sup.  Ct 
Rep.  676;  Mobile,  J.  &  K.  C.  R.  Co.  v.  TumipSeed,  219  U.  S.  35. 
ante,  136,  31  Sup.  Ct.  Rep.  136.  In  view  of  the  full  discussion 
cf  this  subject  in  the  recent  decisions  above  cited,  nothing  fur- 
ther need  be  said  upon  this  point. 

We  find  none  of  the  objections  which  have  been  made  to  the 
validity  of  the  amendatory  act  to  be  well  taken,  and  the  judgment 
is  therefore  affirmed. 


Chicago,  Rock  Island,  &  Pacific  Railway  Company^  Plfl.  in 

Err.,  V,  State  of  Arkansas, 

(Argued   November  11,  1910,   Decided   February  20,   1911.) 

[31  Sup.  Ct  Rep.  275.] 

Commerce — State  Regulation — Full  Train  Crew. — Prescribing  a 
minimum  of  three  brakemen  for  freight  trains  of  more  than  twenty- 
five  cars,  operated  in  the  state,  as  is  done  by  Ark.  Laws  1907,  No. 
116,  does  not  amount  to  an  unconstitutional  regulation  of  interstate 
commerce  when  applied  to  a  foreign  railway  company  engaged  in 
such  commerce. 

Constitutional  Law — Equal  Protection  of  the  Laws — Requiring 
Full  Train  Crew. — The  exclusion  of  railroads  less  than  50  miles  in 
length  from  the  operation  of  Ark.  Laws  1907,  No.  116,  prescribing  a 
minimum  of  three  brakemen  for  freight  trains  of  more  than  twenty- 
five  cars,  does  not  deny  to  other  railroads  the  equal  protection  of 
the  laws. 

Constitutional  Law — Due  Process  of  Law — Requiring  Full  Train 
Crew. — A  railway  company  is  not  deprived  of  its  property  without 
due  process  of  law  by  Ark.  Laws  1907,  No.  116,  penalizing  the  op- 
eration of  freight  trains  of  more  than  twenty-five  cars  with  less  than 
three  brakemen,  regardless  of  any  equipment  with  automatic  coup- 
lers and  air  brakes. 

In  error  to  the  Supreme  Court  of  the  State  of  Arkansas  to 
review  a  judgment  which  affirmed  judgments  of  the  Pulaski  Cir- 
cuit Court  of  that  state,  penalizing  the  operation  of  a  freight  train 
with  less  than  three  brakemen.     Affirmed. 

See  same  case  below,  86  Ark.  412,  111  S.  W.  456. 

The  facts  are  stated  in  the  opinion. 

Messrs.  TJwma^s  S.  Busbee,  Laurence  Max7i*eU,  EdiiXkrd  B. 
Pierce,  and  Eraswus  C.  Lindley,  for  plaintiff  in  error. 

Messrs.  Hal  L.  Norivood  and  W.  L.  Terry,  for  defendant  in 
error. 
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Mr.  Justice  Harlan  delivered  the  opinion  of  the  court: 

Two  actions  were  instituted  by  the  state  of  Arkansas  in  one 
of  its  courts  against  the  Chicago,  Rock  Island,  &  Pacific  Railway, 
a  corporation  of  Illinois  engaged  in  railroad  business  in  several 
states.  The  company  it  was  agreed,  entered  Arkansas  for  pur- 
poses of  railroad  business,  complying  with  all  conditions  of  the 
laws  of  that  state  authorizing  foreign  railroad  corporations  to 
do  such  business  within  its  limits. 

The  complaint  alleged  that  the  defendant  company  on  a  named 
day,  and  in  violation  of  the  law  of  Arkansas,  operated  and  ran 
in  that  state  a  freight  train  of  more  than  twenty-five  cars  without 
having  equipped  such  train  with  as  many  as  three  brakemen; 
and  that  the  railroad  over  which  the  train  was  operated  was  more 
than  50  miles  in  length.  The  state  asked  a  judgment  in  each  case 
against  the  railway  company  for  $500.  The  company  filed  in 
each  case  both  an  answer  and  a  general  demurrer. 

The  suits  were  based  on  an  Arkansas  statute  (Ark.  Laws  1907, 
Xo.  116)  prescribing  the  minimum  number  of  employees  to  be 
used  in  the  operation  of  freight  trains,  and  providing  a  penalty 
for  violating  its  provisions. 

The  statute  is  in  these  words:  "§  1.  No  railroad  company  or 
officer  of  court,  owning  or  operating  any  line  or  lines  of  railroad 
in  this  state,  and  engaged  in  the  transportation  of  freight  over 
its  line  or  lines,  shall  equip  any  of  its  said  freight  trains  with  a 
crew  consisting  of  less  than  an  engineer,  a  fireman,  a  conductor, 
ami  three  brakemen,  regardless  of  any  modern  equipment  of 
automatic  couplers  and  air  brakes,  except  as  hereinafter  provided. 
§  2.  This  act  shall  not  apply  to  any  railroad  company  or  officer 
of  court  whose  line  or  lines  are  less  than  50  miles  in  length,  nor 
to  any  railroad  in  this  state,  regardless  of  the  length  of  the  said 
lines,  where  said  freight  trains  so  operated  shall  consist  of  less 
than  twenty-five  cars,  it  being  the  purpose  of  this  act  to  require 
all  railroads  in  this  state  whose  line  or  lines  are  over  50  miles  in 
length,  engaged  in  hauling  a  freight  train  consisting  of  twenty- 
five  cars  or  more,  to  equip  the  same  with  a  crew  consisting  of 
not  less  than  an  engineer,  a  fireman,  a  conductor,  and  three  brake- 
men;  but  nothing  in  this  act  shall  be  construed  so  as  to  prevent 
any  railroad  company  or  officer  of  court  from  adding  to  or  in- 
creasing its  crew  beyond  the  number  set  out  in  this  act.  §  3. 
Arty  railroad  company  or  officer  of  court  violating  any  of  the 
provisions  of  this  act  shall  be  fined  for  each  offense  not  less  than 
SlOO  nor  more  than  $500,  and  each  freight  train  so  illegally 
run  shall  constitute  a  separate  offense.  Provided,  the  penalties 
of  this  act  shall  not  apply  during  strikes  of  men  in  train  service 
of  lines  involved."    Ark.  Laws  1907,  No.  116. 

The  railway  company's  answer  in  each  case  contained  six  para- 
graphs. The  court  sustained  the  demurrer  to  paragraphs  1,  2, 
3,  4,  and  6  (the  defendant  excepting),  and  thereupon,  by  stipula- 
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tion,  the  two  actions  were  consolidated  for  the  purpose  of  a  trial 
on  paragraph  5,  which  was  as  follows:  "Defendant  states  that 
its  said  train  was  equipped  with  automatic  couplers  and  air 
brakes,  .so  that  the  cars  thereof  could  be  coupled  and  uncoupled 
without  the  necessity  of  brakemen  going  between  the  cars,  and 
could  be  stopped  by  the  application  of  the  air  brakes  by  the  engi- 
neer of  said  train  without  the  intervention  or  assistance  of  the 
conductor  or  brakeman,  as  required  by  the  act  of  Congress  and 
the  order  of  the  Interstate  Commerce  Commission,  made  there- 
under; that  it  had  employed  on  said  train  a  conductor  and  tv^o 
brakemen,  and  that  the  employment  of  another  brakemen  on  said 
train  was  unnecessary,  because  there  were  no  duties  connected 
with  the  running  and  operating  of  said  train  to  be  performed  by 
a  third  brakeman,  and  said  act,  in  attempting  to  require  the 
defendant  to  employ  three  brakemen  on  said  train,  attempted  to 
require  the  defendant  to  expend  a  large  amount  of  money  for  a 
useless  and  unnecessary  purpose,  and  to  deprive  the  defendant 
of  its  property  without  due  process  of  law,  and  is  therefore  in 
violation  of  and  in  conflict  with  §  1  of  the  14th  Amendment  of 
the  Constitution  of  the  United  States." 

The  consolidated  causes  were,  by  agreement  of  the  parties, 
tried  by  the  court.  The  result  in  each  case  was  a  judgment 
against  the  railway  company  for  $100.  Upon  appeal  by  the 
company  to  the  supreme  court  of  Arkansas,  the  action  of  the 
trial  court  was  affirmed.     86  Ark.  412,  111  S.  W.  456. 

In  the  state  court  the  railway  company  assailed  the  act  in 
question  as  being  in  conflict  with  the  14th  Amendment,  as  well 
as  of  the  commerce  clause,  of  the  Constitution  of  the  United 
States.  But  the  supreme  court  of  Arkansas  overruled  these 
objections,  holding  that  the  act  was  not  to  be  taken  as  incon- 
sistent with  the  Constitution  of  the  United  States.  The  case  is 
here  for  review  on  the  question  whether  the  statute  is  in  violation 
of  the  Constitution. 

In  our  judgment,  these  questions  are  concluded  by  former 
decisions,  and  no  extended  discussion  of  them  is  now  required. 
Yet,  an  examination  of  some  of  the  decisions  will  be  proper  in 
order  to  show  the  precise  grounds  on  which  this  court  has  de- 
termined whether  state  enactments  of  a  particular  kind  were 
regulations  of  interstate  commerce  or  in  violation  of  the  14th 
Amendment. 

A  leading  case  on  the  general  subject  is  Smith  v.  Alabama. 
124  U.  S.  465,  474,  482,  31  L.  ed.  508,  510,  513,  1  Inters.  Com. 
Rep.  804,  8  Sup.  Ct.  Rep.  564,  which  involved  the  validity  under 
the  Constitution  of  the  United  States  of  a  statute  of  Alabama 
making  it  a  misdemeanor  for  an  engineer  to  operate,  in  that 
state,  a  train  of  cars  used  for  transportation  of  persons  or 
freight  without  first  undergoing  an  examination  before  obtain- 
ing a  license  from  a  board  appointed  by  the  governor.    The 


Vol  38  R  R  R— Vol  61  Am  &  Eng  R  Cas  N  S        445 

Chicago,  R.  I.  &  P.  R.  Co.  v.  Arkansas 

statute  provided  that  before  issuing  a  license,  the  board  should 
inquire  into  the  character  and  habits  of  the  applicant;  that  no 
license  should  be  granted  if  he  was  found  to  be  of  reckless  or  in- 
temperate habits;  that  any  license  granted  should  be  forfeited 
if,  upon  notice,  the  engineer  was  found  to  have  been  intoxicated 
within  six  hours  before  or  during  the  time  he  was  engaged  in 
running  a  railroad  engine;  and  that  the  license  should  be  re- 
voked or  canceled   if   the  engineer   was  ascertained   from   any 
cause  to  be   unfit   or   incompetent.     That   case   related   to   an 
engineer  whose  ordinary  run  was  over  the. Mobile  &  Ohio  Rail- 
n)ad  Company,  between   Mobile,  Alabama,   and  Corinth,   Mis- 
sissippi.   He  never  handled  the  engine  of   any  train   between 
points  wholly  within  Alabama.    As  an  employee  of  the  company 
he  also  operated  an  engine  drawing  a  passenger  train  between 
St.  Louis  and  Mobile.     It  was  contended  that  the  statute  was 
repugnant  to  the  commerce  clause  of  the  Constitution  of  the 
United  States.     This  court  referred  to  the  decision  in  Sherlock 
V.  Ailing,  93  U.  S.  99, '102,  23  L.  ed.  819,  820,  which  involved 
the  question  whether  an  Indiana  statute  authoiTzing  a  suit  by 
the  personal  representative  of  a  deceased  person  whose  death 
was  caused  by  the  wrongful  act  or  omission  of  another  could 
be  applied  where  the  death  was  the  result  of  a  collision  between 
steamboats  navigating  the  Ohio  river.     And.   speaking  by  Mr. 
Justice  Matthews,  it  said:     '"Legislation,  in  a  great  variety  of 
ways  may  affect  commerce  and  persons  engaged  in  it  without 
constituting  a  regulation  of  it  within  the  meaning  of  the  Constitu- 
tion.   .     .  And  it  may  be  said  generally,  that  the  legislation 
of  a  state,  not  directed  against  commerce  or  any  of  its  regula- 
tions, but  relating  to  the  rights,  duties,  and  liabilities  of  citizens, 
and  only   indirectly   and    remotely   affecting  the   operations   of 
commerce,  is  of  obligatory  force  upon  citizens  within  its  terri- 
torial jurisdiction,  whether  on  land  or  v/ater,  or  engaged  in  com- 
merce, foreign  or  interstate,  or  in  any  other  pursuit."     The  court 
proceeded:     "In  conclusion,  we  find,  therefore,  first,  that  the 
statute  of  Alabama,  the  validity  of  which  is  under  consideration, 
is  not,  considered  in  its  own  nature,  a  regulation  of  interstate 
commerce,  even  when  applied  as  in  the  case  under  consideration ; 
secondly,  that  it  is  properly  an  act  of  the  legislation  within  the 
scope  of  the  admitted  power  reserved  to  the  state  to  regulate  the 
relative  rights  and  duties  of  persons  being  and  acting  within 
its  territorial  jurisdiction,  intended  to  operate  so  as  to  secure  for 
the  public,  safety  of  person  and  property ;  and,  thirdly,  that,  so 
far  as  it  affects  transactions  of  commerce  among  the  states,  it 
does  so  only  indirectly,  incidentally,  and  remotely,  and  not  so 
as  to  burden  or  impede  them,  and,  in  the  particulars  in  which  it 
touches  those  transactions  at  all,  it  is  not  in  conflict  with  any 
express  enactment  of  Congress  on  the  subject,  nor  contrary  to 
any  intention  of  Congress,  to  be  presumed  from  its  silence." 
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In  Nashville,  C.  &  St.  L.  R.  Co.  %\  Alabama,  128  U.  S.  96, 
101,  32  L.  ed.  352,  354,  2  Inters.  Com.  Rep.  238,  9  Sup.  Ct. 
Rep.  28,  the  question  was  as  to  the  validity,  so  far  as  interstate 
commerce  was  concerned,  of  a  statute  of  Alabama,  enacted  for 
the  protection  of  the  traveling  public  against  accidents  caused  by 
color  blindness  and  defective  vision  on  the  part  of  railroad  em- 
ployees, and  which  provided  for  an  examination  before  a  state 
board  of  any  person  seeking  a  position  that  involved  the  running 
or  management  of  a  railroad  train.  In  that  case  the  railway 
company  operated  its  lines  through  several  states,  and  employe(l 
as  a  train  conductor  one  who  had  not  obtained  a  certificate  of 
his  fitness  so  far  as  color  blindness  and  visual  powers  were  con- 
cerned after  referring  to  Smith  v.  Alabama,  above  cited  as  hold- 
ing that  the  statute  of  Alabama,  involved  in  that  case,  was  not 
displaced  by  any  express  enactment  of  Congress  in  the  exercise 
of  its  power  over  commerce,  and  that,  until  so  displaced,  it  re- 
mained **as  the  law  governing  carriers  in  the  discharge  of  their 
obligations,  whether  engaged  in  purely '  internal  commerce  of 
the  state,  or  \\\  commerce  among  states,"  this  court,  speaking 
by  Mr.  Justice  Field,  said:  "The  same  observations  may  be  made 
with  respect  to  the  provisions  of  the  state  law  for  the  examina- 
tion of  parties  to  be  employed  on  railways,  with  respect  to  their 
powers  of  vision.  Such  legislation  is  not  directed  against  com- 
merce, and  only  affects  it  incidentally,  and  therefore  cannot  be 
called,  within  the  meaning  of  the  Constitution,  a  regulation  o\ 
commerce." 

But  the  case  more  nearlv  analogous  to  the  present  one  is  that 
of  New  York,  N.  H.  &  hI  R.  Co.  v.  New  York,  165  U.  S.  628, 
631-633,  41  L.  ed.  853-855,  17  Sup.  Ct.  Rep.  418,  where  the  court 
was  required  to  determine  the  validity,  under  the  Constitution 
of  the  United  States,  of  a  statute  of  New  York  regulating  the 
heating  of  steam  passenger  cars,  and  directing  guards  and  guard 
posts  to  be  placed  on  railroad  bridges  and  trestles  and  the  ap- 
proaches thereto.     The  statute  provided  that  no  steam  railroad 
doing  business  in  New  York  after  a  named  day  should  heat  its 
passenger  cars   on   other   than   mixed   trains   by   any   stove  or 
furnace  kept  inside  of  the  car  or  suspended  therefrom,  except 
that,    in   case   of   accident   or   other   emergency,   such    stove  or 
furnace,  with  necessary   fuel,  could  be  temporarily  used:  that 
where  any  cars  had  been  equipped  with  apparatus  to  heat  by 
steam,  hot  water,  or  hot  air   from   the  locomotive  or  from  a 
special  car,  the  stove  then  in  use  could  be  retained  and  used 
when  the  car  was  standing  still;  and  that  the  statute  should  not 
apply  to  railroads  less  than  50  miles  in  length,  nor  to  the  use 
of  stoves  of  a  pattern  and  kind  to  be  approved  by  the  state 
railroad  commissioners  for  cooking  purposes  in  dining  cars.  The 
New  York,  New  Haven  &  Hartford  Railroad  Company,  a  Con- 
necticut corporation,  during  a  certain  period  named,  ran  trains  of 
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passenger  cars  over  its  route  from  the  city  of  New  York  to 
Hartford,  and  from  Hartford  to  New  York,  and  on  through 
trains  as  well  as  on  its  road  in  New  York  other  than  on  mixed 
trains,  the  company  heated  its  cars  by  stoyes  and  furnaces  kept 
within  the  cars.  An  action  was  brought  against  the  railway 
company  for  violation  of  the  above  statute,  and  there  was  a 
verdict  in  favor  of  the  state  for  the  penalties  imposed.  That 
judgment  was  affirmed  by  the  court  of  appeals  of  New  York, 
142  N.  Y.  646,  37  N.  E.  568. 

It  was  contended  in  that  case  that  the  New  York  statute  was 
rq)ugnant  both  to  the  commerce  clause  of  the  Constitution  and 
to  the  14th  Amendment.  In  the  opinion  of  this  court,  the 
principle  announced  in  Gibbons  v.  Ogden,  9  Wheat.  1,  211,  6  L. 
ed,  23,  73,  that  the  mere  grant  to  Congress  of  the  power  to 
regulate  commerce  did  not,  of  its  own  force,  and  without  legisla- 
tion by  Congress,  impair  the  authority  of  the  states  to  establish 
reasonable  regulations  for  the  protection  of  the  health,  the  lives, 
or  the  safety  of  their  people,  was  reaffirmed,  and  it  was  said: 
"The  statute  in  question  had  for  its  object  to  protect  all  per- 
sons traveling  in  the  state  of  New  York  on  passelxger  cars  moved 
by  the  agency  of  steam  against  the  perils  attending  a  particular 
mode  of  heating  such  cars.  There  -may  be  reason  to  doubt  the 
efficac}'  of  regulations  of  that  kind.  But  that  was  a  matter  for 
the  state  to  determine.  We  know  from  the  face  of  the  statute 
that  it  has  a  real,  substantial  relation  to  an  object  as  to  which 
the  state  is  competent  to  legislate ;  namely,  the  personal  security 
of  those  who  are  passengers  on  cars  used  within  its  limits.  Why 
may  not  regulations  to  that  end  be  made  applicable,  within '  a 
state,  to  the  cars  of  railroad  companies  engaged  in  interstate 
commerce  as  well  as  to  cars  used  wholly  within  such  state? 
Persons  traveling  on  interstate  trains  are  as  much  entitled,  while 
within  the  state,  to  the  protection  of  that  state,  as  those  who 
travel  on  domestic  trains.  The  statute  in  question  is  not  di- 
rected against  interstate  commerce.  Nor  is  it,  within  the  mean- 
ing of  the  Constitution,  a  regulation  of  commerce,  although  it 
controls,  in  some  degree,  the  conduct  of  those  engaged  in  such 
commerce.  So  far  as  it  may  affect  interstate  commerce,  it  is 
to  be  regarded  as  legislation  in  aid  of  commerce,  and  enacted 
under  the  power  remaining  with  the  state  to  regulate  the  relative 
rights  and  duties  of  all  persons  and  corporations  within  its 
limits.  Until  displaced  by  such  national  legislation  as  Congress 
may  rightfully  establish  under  its  power  to  regulate  commerce 
^'ith  foreign  nations  and  among  the  several  states,  the  validity 
of  the  statute,  so  far  as  the  commerce  clause  of  the  Constitution 
of  the  United  States  is  concerned,  cannot  be  questioned." 

It  was  also  contended  that  the  statute,  if  enforced  according 
to  its  terms,  would  make  rapid  transportation  difficult,  if  not 
impossible,  and  that  to  compel  an  interstate  train  to  conform  to 
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its  provisions  would  be  a  wholly  unnecessary  burden  on  inter- 
state passengers.     After  observing  that  possible  inconveniences 
could  not  affect  the  question  of  the  power  in  each  state  to  make 
such  regulations  for  the  safety  of  passengers  on  interstate  trains 
as,   in  the  judgment   of  the  state,  all  things  considered,  were 
reasonable,  appropriate,  or  necessary,  this  court  said:    "Incon- 
venience of  this  character  cannot  be  avoided  so  long  as  each 
state  has  plenary  authority  within  its  territorial  limits  to  provide 
for  the  safety  of  the  public,  according  to  its  own  views  of  ne- 
cessity and  public  policy,  and  so  long  as  Congress  deems  it  wise 
not  to  establish  regulations  on  the  subject  that  would  displace 
any  inconsistent  regulations   of  the   states,   covering  the  same 
ground."     In  reference  to  the  contention  that  the  statute  denied 
the  equal   protection  of   the   laws,   as   prescribed   by  the  Uth 
Amendment,  the  court  said:     "This  contention   is  based  upon 
that  clause  of  the  statute  declaring  that  it  shall  not  apply  to 
railroads  less  than  50  miles  in  length.     No  doubt  the  main  object 
of  the  statute  was  to  provide  for  the  safety  of  passengers  travel- 
ing on  what  are  commonly  called  trunk  or  through  lines,  connect- 
ing distant  or  populous  parts  of  the  country,  and  on  which  the 
perils  incident  to  traveling  are  greater  than  on  short,  local  lines. 
But,  as  suggested  in  argument,  a  road  only  50  miles  in  length 
would  seldom  have  a  sleeping  car  attached  to  its  trains;  and 
passengers  traveling  on  roads  of  that  kind  do  not  have  the  ap- 
prehension   ordinarily    felt   by    passengers   on   trains    regularly 
carrying  sleeping  cars  or  having  many  passenger  coaches,  oti 
account  of  the  burning  of  cars  in  case  of  their  derailment  or  in 
case  of  collision.     In  any  event,  there  is  no  such  discrimination 
against  companies  having  more  than  50  miles  of  road  as  to  justify 
the  contention  that  there  has  been  a  denial  to  the  companies 
named   in  the   act  of   the  equal   protection  of   the  laws.    T)^^ 
statute  is  uniform  in  its  operation  upon  all  railroad  companies 
doing  business  in  the  state  of  the  class  which  it  is  made  applied" 
blc." 

The  principles  announced  in  the  above  cases  require  an  affirm- 
ance of  the  judgment  of  the  supreme  court  of  Arkansas.     It  is 
not  too  much  to  say  that  the  state  was  under  an  obligation  to 
establish  such  regulations  as  were  necessary  or  reasonable  for 
the  safety  of  all  engaged  in  business  or  domiciled  within  its 
limits.     Beyond  doubt,   passengers  on  interstate  carriers   while 
within  Arkansas  are  as   fully  entitled  to  the  benefits  of  valid 
local  laws  enacted  for  the  public  safety  as  are  citizens  of  the 
state.    Local  statutes  directed  to  such  an  end    have  their  source 
in  the  power  of  the  state,  never  surrendered,  of  caring  for  the 
public  safety  of  all  within  its  jurisdiction ;  and  the  validity  Mnd€C 
the  Constitution  of  the  United  States  of  such  statutes  is  not  to 
be  questioned  in  a   Federal  court   unless  they  are  clearly  i"' 
consistent  with  some  power  granted  to  the  general  government, 
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or  with  some  right  secured  by  that  instrument,  or  unless  they  are 
purely  arbitrary  in  their  nature.  The  statute  here  involved  is 
not  in  any  proper  sense  a  regulation  of  interstate  commerce,  nor 
(toes  it  deny  the  equal  protection  of  the  laws.  Upon  its  face,  it 
must  be  taken  as  not  directed  against  interstate  commerce,  but 
as  having  been  enacted  in  aid,  not  in  obstruction,  of  such  com- 
merce, and  for  the  protection  of  those  engaged  in  such  com- 
merce. Under  the  evidence,  there  is  admittedly  some  room  for 
controversy  as  to  whether  the  statute  is  or  was  necessary;  but 
it  cannot  be  said  that  it  is  so  unreasonable  as  to  justify  the  court 
in  adjudging  that  it  is  merely  an  arbitrary  exercise  of  power, 
and  not  germane  to  the  objects  which  evidently  the  state  legisla- 
ture had  in  view.  It  is  a  means  employed  by  the  state  to  ac- 
complish an  object  which  it  is  entitled  to  accomplish,  and  such 
means,  even  if  deemed  unwise,  are  not  to  be  condemned  or  dis- 
regarded by  the  courts,  if  they  have  a  real  relation  to  that  object. 
And  the  statute  being  applicable  alike  to  all  belonging  to  the  same 
class,  there  is  no  basis  for  the  contention  that  there  has  been  a 
denial  of  the  equal  protection  of  the  laws.  Undoubtedly,  Con- 
gress, in  its  discretion,  may  take  entire  charge  of  the  whole  sub- 
ject of  the  equipment  of  interstate  cars,  and  establish  such 
regulations  as  are  necessary  and  proper  for  the  protection  of 
those  engaged  in  interstate  commerce.  But  it  has  not  done  so 
in  respect  to  the  number  of  employees  to  whom  may  be  com- 
mitted the  actual  management  of  interstate  trains  of  any  kind. 
It  has  not  established  any  regulations  on  that  subject,  and  until 
it  does,  the  statutes  of  the  state,  not  in  their  nature  arbitrary, 
and  which  really  relate  to  the  rights  and  duties  of  all  within  the 
jurisdiction,  must  control.  This  principle  has  been  firmly 
established,  and  is  a  most  wholesome  one  under  our  systems  of 
government.  Federal  and  state.  In  addition  to  the  cases  above 
cited.  Mobile  County  v.  Kimball,  102  U.  S.  691.  26  L.  ed.  238; 
Gulf,  C.  &  S.  F.  R.  Co.  V.  Hefley,  158  U.  S.  98.  39  L.  ed.  910,  IS 
Sup.  Ct  Rep.  802;  Western  U.  Teleg.  Co.  v.  James,  162  U.  S. 
656,  40  L.  ed.  1107,  16  Sup.  Ct.  Rep.  934;  Chicago.  M.  &  St.  P. 
R.  Co.  V.  Solan.  169  U.  S.  133.  42  L.  ed.  688.  18  Sup.  Ct.  Rep. 
289;  Western  U.  Teleg.  Co.  v.  Kansas^  216  U.  S.  27,  54  L.  ed. 
366,  30  Sup.  Ct.  Rep.  190;  Reid  v,  Colorado,  187  U.  S.  137.  47 
L  ed.  108,  23  Sup.  Ct,  Rep.  92,  12  Am.  Crim.  Rep.  306;  and 
Missouri.  K.  &  T.  R.  Co.  v.  Haber,  169  U.  S.  613,  42  L.  ed. 
878.  18  Sup.  Ct.  Rep.  488,  may  be  consulted.  Judgment  af- 
firmed. 

38  R  R  R— 29 
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(Supreme   Court   of  Alabama,  July   6,   1910.) 

[53  So.  Rep.  305.] 

Master  and  Servant — Action  for  Injuries — Sufficiency  of  Com- 
plaint.— The  complaint  against  a  railroad  company  for  injuries,  al- 
leging that  defendant's  superintendent,  D.,  while  in  the  exercise  of 
superintending,  and  while  plaintiff  was  helping  to  unload  a  heavy 
piece  of  machinery  from  a  car  over  long  pieces  of  timber,  negligently 
caused  or  allowed  one  of  the  pieces  of  timber  to  break,  causing  the 
machinery  to  fall  upon  plaintiff  to  his  injury,  sufficiently  apprised 
defendant  of  the  nature  of  the  cause  of  action;  the  averment  of  su- 
perintendence intrusted  to  D.  implying  his  duty  to  care  for  plaintiff's 
safety  in  the  use  of  the  timbers. 

Master  and  Servant — Contributory  Negligence — Statement  of 
Pacts — Necessity  for. — While  an  averment  of  contributory  negli- 
gence is  not  required  to  be  as  specific  as  the  proof  to  support  it,  yet 
the  statute  requires  that  there  must  be  a  succinct  statement  of  the 
facts  relied  upon. 

Master  and  Servant — Suit  for  Injuries — Complaint. — A  complaint 
framed  under  the  employer's  liability  act  for  injuries  to  a  servant 
must  show  a  contractual  relation  between  the  employer  and  the 
servant. 

Master  and  Servant — Contract  for  Employment — Misrepresenta- 
tion— Effect. — A  material  misrepresentation  made  by  a  servant  in  his 
contract  of  employment,  material  to  the  contract,  made  with  the  in- 
tent to  deceive,  and  which  did  deceive,  deprives  him  of  the  benefits 
of  the  employer's  liability  act. 

Master  and  Servant — Employer's  Liability  Act — Action— Misrep- 
resentation as  to  Age — Materiality. — It  cannot  be  said  as  a  matter  of 
law  in  a  suit  to  recover  for  injuries  under  the  employer's  liability 
act  that  plaintiff's  misrepresentation  that  he  was  21  years  of  age  in 
his  contract  of  employment  was  not  material  to  it  so  as  not  to  vi- 
tiate it. 

Master  and  Servant — Contract  of  Employment — Misrepresenta- 
tion as  to  Age — Effect. — The  misrepresentation  of  a  servant  as  to 
his  age  in  his  contract  of  employment  to  a  railroad  company  does 
not  affect  his  right  to  recover  for  injuries,  unless  his  immaturity  im- 
mediately contributed  to  such  injuries. 

Appeal  and  Error — Bill  of  Exceptions— Time  of  Signing.— A  suit 
against  a  railroad  company  for  injuries  was  tried  on  November  11,  1908, 
and  a  motion  for  a  new  trial  was  made  within  30  days,  and  continued 
regularly  until  March  1,  1909,  when  it  was  overruled.  Therefore, 
where  the  bill  of  exceptions  was  presented  and  filed  by  the  presiding 
judge  on  April  15,  1909,  they  were  signed  in  time  for  use  on  review  • 
of  the  refusal  of  a  new  trial. 
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Master  and  Servant — ^Injury  to  Servant — Instructions. — In  an  ac- 
tion by  a  servant  against  a  railroad  company  for  injuries,  an  instruc- 
tion that  if  it  was  dangerous  for  the  servant  to  perform  the  service 
abont  which  he  was  engaged  when  injured,  and  that  the  danger  of 
bdag  hurt  in  the  manner  he  received  his  injury  was  open  and  ob- 
vions  to  him,  and  was  an  ordinary  risk  of  his  service,  the  verdict 
most  be  for  defendant,  was  properly  refused,  as  it  might  be  taken 
a)  asserting  that  the  servant  assumed  the  risk  of  the  superintendent's 
negligence  who  had  charge  over  him,  and  whose  duty  it  was  to  care 
for  his  safety. 

Evidence— Opinion  Evidence — Facts  or  Opinions. — In  a  suit  by  a 
servant  against  a  railroad  company  for  injuries  sustained  by  reason 
ot  a  skid  breaking  while  unloading  machinery,  questions  to  a  wit- 
ness as  to  what  was  the  timber  used,  whether  the  piece  broken  was 
sufficient  for  unloading  the  machinery,  and  how  large  a  piece  should 
have  been  used,  were  permissible  not  as  seeking  expert  opinion,  but 
on  the  ground  that  the  witness  was  testifying  to  collective  facts. 

ICaster  and  Servant — Danger  of  the  Service — Duty  to  Warn  Serv- 
ants—Where the  danger  of  the  service  is  not  concealed,  but  is  open 
to  a  person  of  ordinary  experience,  the  master  or  his  superintendent 
need  not  warn  his  servant  thereof,  unless  he  is  known  to  be  inex- 
perienced or  immature. 

Master  and  Servant — Injuries  to  Servant — ^Pleading  and  Proof. — 
In  an  action  by  a  servant  against  a  railroad  company  for  injuries 
from  the  breaking  of  a  skid  while  unloading  machinery,  the  testi- 
mony of  plaintiff  that  he  had  never  before  helped  to  unload  a  ma- 
chine out  of  a  car,  implying  his  inexperience,  was  inadmissible,  in 
tfac  absence  of  an  allegation  that  the  superintendent  of  the  work 
had  knowledge  of  his   inexperience. 

Sayre  and  Simpson,  JJ.,  dissenting  in  part. 

Appeal  from  Circuit  Court,  Jefferson  County;  A.  O.  Lane, 

Judge. 

Action  for  injuries  by  Joseph  Brantley  against  the  St.  Louis  & 
San  Francisco  Railroad  Company.  Judgment  for  plaintiff,  and 
defendant  appeals.     Reversed  and  remanded. 

Campbell  &  Johnston,  for  appellant. 
J  ere  C,  King,  for  appellee. 

Sayre,  J.  Count  1  of  the  complaint  is  not  so  blindly  general 
in  its  all^ation  of  the  negligence  as  the  argument  for  appellant 
*'ould  indicate.  A  fair  reading  of  it  shows  a  charge  that  de- 
fendant's superintendent,  Dorman,  while  in  the  exercise  of  super- 

^^^^^^^""^^  ■■■III  III     ■■    ^»        ■  ^^^m^  m       m  ^»^^»  I  ■■    ■  w— iM^^^^^^^^  .  ^— ^^  ^ 

•For  the  authorities  in  this  series  on  the  subject  of  the  duty  of  a 
taster  to  warn  and  instruct  his  servants,  see  first  foot-note  of  Ches- 
aiJeakc  &.  O.  Ry.  Co.  v.  Nash  (Ky.),  36  R.  R.  R.  511,  59  Am.  &  Eng 
R-  Cas.,  N.  S.,  511;  foot-note  of  Ryan  v.  Northern  Pac.  Ry.  Co. 
(Wash.),  35  R.  R.  R.  71,  58  Am.  &  Eng.  R.  Cas.,  N.  S.,  71. 
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intendence.  and  while  plaintiff  was  engaged  in  helping  to  unload 
a  heavy  piece  of  machinery  from  a  car  over  skids  or  long  pieces 
of  timber,  negligently  caused  or  allowed  one  of  said  skids  or 
pieces  of  timber  to  break,  thus  causing  the  piece  of  machinery 
to  fall  upon  plaintiff  to  his  injury.  The  averment  of  superin- 
tendence intrusted  to  Dorman  implied  his  duty  to  care  for  plain- 
tiff's safety  as  affected  by  the  use  of  the  skids  or  timbers,  and 
under  a  long  line  of  decisions  in  this  state  fairly  and  sufficiently 
apprised  the  defendant  of  the  nature  and  cause  of  the  action 
it  was  summoned  to  defend.  Williamson  Iron  Co.  v.  McQueen. 
144  Ala.  265,  40  South.  306.  The  complaint  was  that  the  plain- 
tiff had  been  injured  by  the  falling  of  a  heavy  piece  of  machinery 
upon  him.  The  averment  of  the  fifth  plea  that  "plaintiff  negli- 
gently allowed  said  machine  to  fall  upon  him"  was  clearly  noth- 
ing more  than  a  bare  conclusion.  Under  the  rule  obtaining  here, 
greater  particularity  is  required  in  a  plea  than  in  the  complaint. 
But  pleas  3,  B,  and  C,  demurrers  to  which  were  overruled,  illus- 
trate the  fact  that  no  rule  has  been  formulated  in  respect  to  the 
averment  of  contributory  negligence  which  makes  a  plea  of  that 
nature  impossible  or  even  extraordinarily  difficult  in  cases  where 
the  defense  exists  in  fact.  An  averment  of  contributory  negli- 
gence is  not  required  to  be  as  specific  as  the  proof  which  may 
be  necessary  to  support  it.  The  statutory  requirement  is  that 
there  must  be  a  succinct  statement  of  the  facts  relied  on  in  bar. 
It  occasionally  happens  that  from  the  facts  as  they  are,  and  of 
consequence  as  they  must  be  alleged,  different  minds  may 
reasonably  draw  different  conclusions,  and  in  such  case  it  is  the 
office  of  the  pleader  to  state  the  facts  succinctly  and  to  draw  the 
conclusion  necessary  to  the  maintenance  of  the  defense.  In  this 
connection,  the  averment  that  the  act  put  forward  as  constituting 
contributory  negligence  was  negligently  done  is  not  without  avail, 
as  a  casual  reading  of  the  common-law  precedents  in  Chitty  on 
Pleading  will  show.  Xo  requirement  of  particularity  more  ex- 
acting than  the  rule  at  common  law  has  been  adopted  here.  But 
no  mere  word  of  conclusion  has  been  allowed  to  excuse  the 
absence  of  at  least  a  succinct  statement  of  the  facts.  Plea  .'^ 
was  bad. 

The  complaint  is  framed  in  all  its  counts  under  the  employer's 
liability  act.  It  is  clear  that,  under  the  statute  and  under  the 
complaint  as  it  is  framed,  plaintiff's  right  of  recovery  depends 
upon  his  ability  to  establish  the  existence  of  the  contractual  re- 
lation of  master  and  servant  between  himself  and  the  defendant. 
That  relation  depends  upon  contract.  Certain  pleas  set  up  the 
defense  that  this  alleged  relation  arose  out  of  a  contract  which 
was  imposed  upon  the  defendant  by  the  fraud  of  the  plaintiff  in 
misrepresenting  his  age.  Fraud  was  thus  laid  at  the  root  of 
plaintiff's  case.  The  ruling  in  the  trial  court  seems  to  have  pr<.>- 
ceeded  upon  the  theory  that  so  long  as  the  plaintiff  was  doing 


Vol  38  R  R  R— Vol  61  Am  &  Eng  R  Cas  N  S        455 

St.  Louis  &  S.  F.  R.  Co.  v,  Brantley 

work  of  which  the  defendant  got  the  benefit,  he  was  entitled  to 
the  protection  of  the  statute,  however  fraudulent  and  vicious 
may  have  been  the  means  resorted  to  by  the  plaintiff  in  order 
lo  induce  the  defendant  to  enter  into  the  contractual  relation. 
UTiere  one  sues  a  common  carrier  for  injury  received  while  a 
passenger,  the  doctrine  of  the  decided  cases  is  that  he  cannot 
recover  when  it  is  made  to  appear  that  the  ostensible  relation 
between  the  parties  is  founded  upon  the  fraud  of  the  passenger.  A 
relation  so  induced  cannot  be  set  up  against  the  carrier  as  a 
bsis  of  recovery.  Fitzmaurice  v,  N.  Y.,  N.  H.,  &  H.  R.  R.  Co., 
192  Mass.  159,  78  N.  E.  418,  6  L.  R.  A.  (N.  S.)  1146,  116  Am. 
St.  Rep.  236;  Way  v.  Chicago,  R.  I.  &  P.  R.  R.  Co.,  64  Iowa,  48, 
10  X.  W.  828,  52  Am.  Rep.  431 ;  Toledo,  W.  &  W.  Ry.  Co.  v. 
Harvey  Beggs,  85  111.  80,  28  Am.  Rep.  613;  Louisville,  etc.,  R. 
R.  Zo\v,  Thompson,  107  Ind.  442,  8  N.  E.  18,  9  N.  E.  357,  57 
Am.  Rep.  120.  This  is  the  doctrine  of  the  cases  generally,  and 
it  is  based  upon  reason  and  good  morals.  In  A.  G.  S.  R.  R.  Co. 
r'.  Yarbrough,  83  Ala.  238,  3  South.  447,  3  Am.  St.  Rep.  715, 
this  court  appears  to  have  recognized  the  principle  in  its  applica- 
tion to  a  person  claiming  to  be  a  passenger,  and  in  a  recent  case 
it  was  expressly  declared.  Broyless  v.  Central  of  Ga.  Ry.  Co., 
52  South.  81.  My  own  judgment  is  that  a  just  application  of  the 
general  principle  involved  in  the  cited  cases — that  no  right  can 
arise  out  of  a  fraud — must  result  in  a  decision  of  the  question 
at  issue  contrary  to  the  appellee's  contention.  I  would  not,  how- 
ever, be  understood  as  declaring  that  every  misrepresentation 
made  by  one  applying  to  an  employer  for  employment  so  vitiates 
the  ensuing  contract  as  to  deprive  the  employee  of  the  benefit 
of  the  statute.  To  have  that  effect  the  misrepresentation  must 
be  material  to  the  contract,  must  be  made  with  the  intent  to 
defraud,  and  must  deceive.  It  cannot  be  said  as  matter  of  law 
that  the  plaintiff's  alleged  representation  that  he  was  21  years  of 
age  was  not  material  to  the  contract  of  employment  entered  into 
by  him  ind  the  defendant.  There  are  considerations  of  great 
weight  which  might  well  induce  a  railroad  company  to  refuse  to 
employ  minors.  In  Norfolk  &  Western  R.  R.  Co.  v.  Bondurant, 
107  Va.  515,  59  S.  E.  1091,  15  L.  R.  A.  (N.  S.)  443,  122  Am. 
^t.  Rep.  867,  plaintiff's  intestate,  while  acting  as  a  student  fire- 
man on  the  defendant's  road,  was  killed  under  circumstances 
^'hich,  it  was  conceded,  as  against  a  passenger  or  an  employee, 
\vould  have  constituted  actionable  negligence.  Authorities  were 
cited  to  show  that  in  the  ordinary  case  a  student  fireman  is 
entitled  to  the  status  of  an  employee.  But  plaintiflF's  intestate 
uad  obtained  the  privilege  of  riding  upon  the  engine  by  a  fraudu- 
lent misrepresentation  of  his  age,  and  in  violation  of  a  rule  of 
the  company  known  to  him.  The  court  observed :  "The  law  is 
settled  that  it  is  one  of  the  primary  nonassignable  duties  of  a 
corporation  with  a  large  number  of  employees  performing  diffi- 
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cult  and  dangerous  duties  to  prescribe  and  promulgate  rules  for 
their  government.     In  the  performance  of  its  duty,  the  Norfolk 
&  Western  Railway  Company  adopted  a  rule  prohibiting  the 
employment  of  infants  under  21  years  of  age  without  the  consent 
of  parents  or  guardian.     It  is  a  reasonable  and  salutary  rule, 
from  whatever  point  of  view  it  may  be  considered.     It  shields 
and  safeguards  the  infant  from  the  consequences  of  his  inex- 
perience and  temerity,  and  it  promotes  the  safety  of  the  public 
by  securing  mature  and  efficient  employees  for  the  discharge  of 
the  dangerous  and  difficult  duties  pertaining  to  a  common  carrier 
of   passengers   and   freight     It  would  be   a  hard   measure  of 
justice  to  hold  a  company   responsible,  on  the  one  hand,  for 
failing  to  prescribe  rules,  and,  on  the  other,  to  refuse  to  protect 
it   from  the'  consequences  of  the  violation  of   reasonable  and 
proper  rules  adopted  and  promulgated  in  the  discharge  of  the 
duty  imposed  by  law."    And  it  was  held,  there  being  no  evi- 
dence that  the  injury  was  inflicted  wantonly  or  intentionally, 
that  the  plaintiff  could  not  recover.     If  the  requirement  was  in 
practice  more  than  a  form,  if  it  was  seriously  insisted  upon  as  a 
material  consideration   in  the  making  of  the  contract  of  em- 
ployment in  the  plaintiff's  case,  and  if   the  plaintiff  procured 
his  employment  in  actual  fraud  of  the  defendant's  regulation, 
I  find  myself  unable  to  affirm  on  any  recognized  principle  of 
justice  that  a  right  of  recovery  under  the  statute  might  arise 
in  his  favor  out  of  a  contract  so  fraudulently  imposed  by  him 
upon  the  defendant.    We  have  been  unable  to  consult  the  case 
of  L.  S.  &  M.  S.  Ry.  Co,  v.  Baldwin,  cited  by  appellee  from  19 
Ohio  Cir.  Ct.  R.  338.     So  much  of  it  as  we  find  quoted  in  the 
brief  shows  that  the  judge  recognized  the  difficulty  of  the  po- 
sition taken.     On  the  view  we  have  of  that  case,  the  plaintiff's 
right  to  recover  seems  to  me  to  have  been  based  largely  upon 
the  proposition  that  the  misrepresentation  there  under  the  pe- 
culiar circumstances  there  adverted  to  did  not  in  fact  deceive 
the  defendant  company.     The  court  also  seems  to  have  enter- 
tained the  opinion  that  the  lapse  of  a  number  of  years  during 
which  the  plaintiff  had  remained  in  the  service  of  the  defendant 
was  of  some  consequence.     It  is  reported  to  have  said:     **It 
appears   that  the    representative    of  the    company,    the  yard- 
master's   clerk,   to   whom   he   applied    for    employment,  knew 
either  by  his  appearance  or  by  information  that  Glenn  Baldwin 
was  not  of  age,  and  the  first  suggestion  that  Baldwin  misrepre- 
sented his  age  came  from  the  clerk  of  the  yardmaster  to  whom 
Baldwin   made    his    application    for    employment.      Although 
Davis  had  no  authority  to  waive  any  rules  of  the  company,  he 
had  authority  to  receive  Baldwin's  application  for  employment 
and  to  propound  to  him  such  questions  as  were  required  by  the 
railroad  company.    Baldwin  entered  into  the  employment  of  the 
company  under  these  circumstances.     He  made  no  attempt  to 
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deceive  the  agent  of  the  company  to  whom  he  made  his  appli- 
cation, but  did  state  his  age  falsely  to  the  company  in  the  writing 
he  signed.  He  remained  in  the  employ  of  the  company  and  its 
service,  performing  his  duties  and  receiving  his  wages,  for  a 
period  of  nearly  three  years."  The  consideration  first  stated 
showed,  no  doubt,  a  correct  disposition  of  the  case.  So  far  as 
the  second  is  concerned,  I  am  ready  to  concede  that,  if  an  em- 
ployee reaches  the  age  of  21  years  during  the  employment,  any 
false  representation  that  he  was  of  age  at  the  beginning  of  the 
employment  becomes  thereafter  immaterial  to  the  purpose 
served  by  the  employer's  rule,  and  so  immaterial  to  the  em- 
ployer's liability  for  subsequent  injury  as  affected  by  the  rule. 
Such,  of  course,  would  also  be  the  case  where  the  employee  is 
retained  in  the  service  after  discovery  of  his  nonage.  But  a 
majority  of  the  court,  consisting  of  Dowdell,  C.  J.,  and  Ander- 
son, McClellan,  and  Mayfield,  JJ.,  prefer  to  follow  the  Su- 
preme Court  of  Kansas  which  held  in  the  recent  case  of  Luther 
V.  A.,  T.  &  S.  F.  Ry.  Co.,  81  Kan.  585,  106  Pac.  284,  following 
the  case  reported  in  19  Ohio  Cir.  Ct.  R.  338,  that  the  fraud  in 
a  case  of  this  nature  does  not  affect  plaintiff's  claim  for  compen- 
sation unless  his  immaturity  immediately  contributed  to  the 
injury. 

Simpson,  J.,  concurs  with  the  writer  in  the  conclusion  that, 
if  the  averments  of  pleas  4  and  A  be  true,  two  considerations 
stand  in  the  way  of  plaintiff's  recovery,  namely:  (1)  The  fun- 
damental rule  of  law  and  morality  that  no  right  can  be  based 
upon  fraud;  (2)  but  for  his  alleged  fraud  plaintiff  would  never 
have  been  exposed  to  danger  from  negligence  on  the  part  of 
(defendant's  employees.  In  the  consideration  of  the  case  down 
to  this  point  Justice  Evans  took  no  part. 

Motion  is  made  to  strike  the  bill  of  exceptions  as  not  having 
been  signed  within  the  time  provided  by  statute.  The  cause  was 
tried  on  November  11,  1908.  Motion  for  a.  new  trial  was  made 
within  30  days  and  continued  regularly  until  March  1,  1909, 
when  it  was  overruled.  The  bill  of  exceptions  was  presented 
and  filed  by  the  presiding  judge  on  April  15,  1909.  So  far  as  the 
bill  seeks  a  review  of  the  action  of  the  court  in  overruling  the 
motion,  it  must  stand.  In  the  motion  a  number  of  rulings,  to 
which  exceptions  were  reserved  on  the  trial,  were  assigned  as 
grounds  for  a  new  trial.  The  alleged  errors  of  the  court  in 
these  several  rulings  are  now  assigned  as  reasons  why  there  was 
error  in  overruling  the  motion  for  a  new  trial.  Under  the  au- 
thorities, these  alleged  errors  must  be  considered  for  the  pur- 
pose of  reviewing  the  action  of  the  court  in  overruling  the  mo- 
tion for  a  new  trial.  Ala.  Midland  v.  Brown,  129  Ala.  282,  29 
South.  548;  Herzberg  v.  Riddle,  in  MS.^  The  practice  here  in- 
dicated was  disapproved  by  Dowdell,  C.  J.,  in  Central  of  Ga.  Rwy. 

^Opinion  not  yet  filed. 
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V,  Ashley,  160  Ala.  580,  49  South.  388.  But  that  case  went  off 
without  a  decision  on  the  point.  The  motion  to  strike  the  bill 
of  exceptions  is  overruled.  It  is  said  that  the  court  should  have 
given  a  charge  in  language  as  follows:  "If  you  believe  from  the 
evidence  that  it  was  dangerous  for  plaintiff  to  perform  the  serv- 
ice about  which  he  was  engaged  when  injured,  and  that  the  dan- 
ger of  being  hurt  in  the  manner  he  received  his  injury  was  open 
and  obvious  to  the  plaintiff  and  was  an  ordinary  risk  of  his  serv- 
ice, your  verdict  must  be  for  the  defendant."  Plaintiff  claimed 
in  his  complaint,  among  other  things,  that  his  injury  had  been 
caused  by  the  negligence  of  defendant's  superintendent  in  pro- 
viding or  directing^  the  machine  to  be  unloaded  by  the  use  of  skids 
not  sufficiently  strong  for  the  work.  Some  danger  may  be  said 
to  be  incident  to  every  service  of  that  description,  and  it  may  be 
obvious  and  unavoidable.  Of  such  danger  the  employee,  in  the 
ordinary  case  assumes  the  risk.  But  he  does  not  assume  the 
risk  of  the  negligence  of  a  superintendent  whose  dut>^  it  is  to 
care  for  the  safety  of  his  subordinate  co-employee.  The  charge, 
however,  may  be  read  as  asserting  the  contrary.  Nor  did  the 
charge  postulate  the  facts  pleaded  in  plea  "B."  That  plea,  the 
only  one  in  which  the  defense  of  plaintiff's  assumption  of  risk 
was  undertaken,  averred  plaintiff's  knowledge  of  the  danger 
or  defect,  and  seems  to  have  been  aptly  pleaded  to  counts  2  and 
3  only.  The  charge  does  not  deal  with  the  defective  insufficiency 
of  the  skids,  but  with  the  danger  of  being  hurt  in  the  manner 
in  which  plaintiff  received  his  injury.  That  danger  the  jur>- 
have  attributed  to  the  negligence  of  the  superintendent,  and 
the  risk  of  that  danger,  as  we  have  said,  was  not  assumed  by 
the  plaintiff.  We  think  the  charge  was  refused  without  prej- 
udicial error. 

Plaintiff  was  allowed  to  ask  a  witness  whether  the  skids 
which  were  being  used  to  unload  the  piece  of  machinery-  were 
heavy  enough  for  that  purpose,  what  was  the  matter  with  the 
timber  constituting  the  skids,  whether  or  not  the  timber  which 
was  broken  was  large  enough  for  the  piece  of  machinery  to  be 
unloaded  on,  and,  finally,  how  large  a  timber  ought  to  have  been 
used  to  unload  the  machinery  with  safety.  These  rulings  of 
the  trial  court  are  to  be  justified,  not  on  the  ground  that  the 
witness  was  an  expert  or  that  the  matters  inquired  about  re- 
quired expert  knowledge,  as  appellant  assumes  to  have  been  the 
reason  controlling  the  action  of  the  court,  but  on  the  ground 
that  the  witness  was  testifying  to  collective  facts.  There  have 
been  many  cases  allowing  questions  of  this  sort.  Thus  in  Ala. 
Min.  R.  R.  Co.  v.  Jones,  114  Ala.  519,  21  South.  507,  62  Am. 
St.  Rep.  121,  a  witness  was  permitted  to  testify  that  the  place 
where  the  injury  occurred  was  a  dangerous  place  for  the  car  to 
stop.  That  seems  to  be  an  extreme  case.  In  Eureka  Co.  v. 
Bass,  81  Ala.  200,  8  South.  216,  60  Am.  Rep.  152,  a  witness 
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was  allowed  to  testify  that  certain  holes,  which  had  been  charged 
with  dpamite  and  made  ready  for  explosion,  were  ''properly 
charged/'  Other  illustrations  are  to  be  found  in  McVav  ik  State, 
100  Ala.  110,  14  South.  862:  Rollings  v.  State,  136  Ala.  126,  34 
South.  349;  E.  T.  V.  &  G.  R.  R.  Co.  v,  Watson,  90  Ala.  41,  7 
South.  813.  The  witness  must  not,  of  course,  be  permitted  to 
decide  the  issue  in  controversy.  L.  &  N.  R.  R.  Co.  v.  Landers, 
135  Ala.  504,  33  South.  482 ;  Eureka  Co.  xk  Bass,  supra.  There 
was  no  error  in  allowing  the  questions  indicated. 

The  court  below  allowed  the  plaintiff  to  testify  that  he  had 
never  before  helped  to  unload  a  machine  out  of  a  car.  The  dis- 
tinct tendency  of  this  evidence  was  to  impute  wrongdoing  to 
the  defendant  or  its  superintendent  in  failing  to  adapt  and  ac- 
commodate the  degree  of  care  exercised  for  plaintiff  to  his  im- 
maturity and  inexperience.  No  such  case  was  declared  uf)on. 
Count  i  did  not  reach  it.  Where  the  danger  of  the  service  is 
not  concealed,  but  is  open  to  a  person  of  ordinary  experience 
and  observation,  the  master  or  his  superintendent  owes  no  duty 
to  warn  or  instruct  unless  the  servant  is  known  to  be  inexpe- 
rienced; that  is,  the  master  or  his  superintendent  must  know  that 
the  servant  by  reason  of  inexperience  or  immaturity  is  exposed 
to  an  abnormal  hazard  over  and  above  those  which  he  is  pre- 
sumed to  contemplate  as  incidents  of  the  employment  for  which 
he  is  engaged.  The  duty  in  the  case  put  does  not  arise  from  the 
mere  relation  of  master  and  servant — such  duties  as  are  alleged 
m  the  first  count  to  have  been  breached — but  from  that  rela- 
tion plus  a  status  of  the  servant  which  the  master  is  not  re- 
quired to  know.  If  it  is  to  be  proved,  it  must  be  alleged.  Louis- 
ville &  Nashville  v,  Wilson.  50  South.  188;  Republic  Iron  & 
S^teel  Co.  V.  Williams,  53  South.  76.  In  this  there  was  error,  and 
^or  it  a  new  trial  should  have  been  granted. 

Reversed  and  remanded. 

DowEXL.  C.  J.,  and  Anderson,  McClellan,  Mavfield,  and 
EUAN'S,  JJ.,  concur. 
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FuLGHAM  V.  Midland  Valley  R.  Co. 

(Circuit  Court  of  Appeals,  Eighth  Circuit,  July  26,  1910.) 

[181   Fed.    Rep.  91.] 

Master  and  Servant — Injury  to  Servant — Res  Ipsa  Loquitur  Inap- 
plicable.*— The  happening  of  an  accident  which  causes  an  injury  to 
a  servant  raises  no  presumption  of  any  negligence  or  wrongful  act 
of  his  master.  The  doctrine  of  res  ipsa  loquitur  is  inapplicable  to 
actions  between  employer  and  employee  for  injuries  by  negligence 
or  wrongful  act. 

Evidence— Conjecture  Will  Not  Sustain  Verdict — Sub)»tantial  Evi- 
dence of  Cause  of  Action  Indispensable. — Conjecture  is  an  unsound 
and  unjust  basis  for  a  verdict.  Substantial  evidence  of  the  facta 
which  constitute  the  cause  of  action,  in  this  case  of  the  alleged  de- 
fect in  the  lift  pin  lever  and  automatic  coupler,  is  indispensable  to 
the  maintenance  of  a  verdict  sustaining  the  cause. 

Master  and  Servant— Injuries  to  Setvant — Conjecture — Sufficiency 
of  Evidence — Facts — Conclusion. — A  conductor  was  walking  along 
the  side  of  his  train  taking  the  numbers  of  the  cars  while  his  crew 
was  making  up  the  train.  Starting  at  the  rear  of  the  train  there 
were,  first,  three  cars;  second,  a  space  of  18  or  20  feet;  third,  three 
more  cars;  fourth,  a  space  of  several  feet,  and,  fifth,  a  long  string 
of  freight  cars  with  the  engine  at  their  head.  When  the  conductor 
reached  the  rear  of  the  forward  three  cars,  he  gave  the  lift  pin  lever 
a  jerk,  and  then  reached  in  to  put  his  hand  on,  or  actually  took  hold 
of,  the  coupler,  when  the  forward  end  of  the  train  struck  the  for- 
ward end  of  the  three  cars  in  the  act  of  coupling  to  them,  knocked 
him  down  and  ran  over  him.  The  car  to  which  the  coupler  was  at- 
tached had  been  inspected  shortly  before  the  accident,  and  the  in- 
spectors had  found  no  defect.  Several  witnesses  examined  and  op- 
erated the  coupler  and  the  lift  pin  lever  immediately  after  the  acci- 
dent and  found  them  in  good  condition  and  operating  perfectly. 

Held,  in  this  state  of  the  facts,  the  verdict  of  the  jury  that  the 
coupler  was  so  defective  at  the  time  of  the  accident  that  "it  would 
not   couple   automatically  by  impact  without  the  necessity  of  men 


*See  last  foot-note  of  Duvall  v.  Seaboard  Air  Line  Ry.  (N.  Car.), 
36  R.  R.  R.  532,  59  Am.  &  Eng.  R.  Cas.,  N.  S.,  532;  foot-note  of 
Missouri,  etc.,  R.  Co.  v.  Foreman  (C.  C.  A.),  36  R.  R.  R.  491.  59  Am. 
&  Eng.  R.  Cas.,  N.  S.,  491;  last  foot-note  of  Pittsburgh  Rys.  Co.  r. 
Thomas  (C.  C.  A.),  36  R.  R.  R.  36,  59  Am.  &  Eng.  R.  Cas.,  N.  S.. 
36;  first  foot-note  of  Missouri,  etc.,  Ry.  Co.  v.  Williams  (Tex.),  35 
R.  R.  R.  770,  58  Am.  &  Eng.  R.  Cas.,  N.  S.,  770;  foot-note  of  Mis- 
souri, etc.,  Ry.  Co.  v.  Jones  (Tex.),  35  R.  R.  R.  346,  58  Am.  &  Eng. 
R.  Cas.,  N.  S.,  346;  last  head-note  of  Siegel  v,  Detroit,  etc.,  Ry.  Co. 
(Mich.),  35  R.  R.  R.  311,  58  Am.  &  Eng.  R.  Cas.,  N.  S.,  311. 
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going  in  between  the  cars"  was  based  on  conjecture,  and  it  cannot 
be  sustained. 

An>eal  and  Error — Cross-Writs  and  Appeals  Not  Maintainable  in 
Federal  Courts. — Cross-errors  are  not  assignable  in  the  federal 
courts.  Parties  who  have  secured  all  the  relief  they  seek  cannot 
appeal  or  sue  out  a  writ  of  error,  nor  can  they  by  assigning  or  ar- 
guing cross-errors  confer  jurisdiction  on  a  national  appellate  court 
to  consider  or  determine  alleged  erroneous  rulings  not  otherwise 
presented.  Guarantee  Co.  of  North  America  v.  Phenix  Ins.  Co.,  59 
C.  C.  A^  376.  379,  124  Fed.  170,  173. 

(Syllabus  by  the  Court.) 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the 
Western  District  of  Arkansas. 

Action  by  J.  T.  Fulgham,  administrator  of  E.  C.  Pogue,  against 
the  Midland  Valley  Railroad  Company.  Judgment  for  plain- 
tiff (167  Fed.  660),  and  both  parties  bring  error.  Judgment 
reversed  on  writ  of  error  of  defendant,  and  writ  of  error  of 
plaintiff  dismissed. 

Ira  D.  Ogleshy  {Edgar  A.  de  Meules,  on  the  brief),  for  Mid- 
land \'alley  R.  Co. 
Oscar  L.  Miles,  for  Fulgham. 

Before  Sanborn,  Hook,  and  Adams,  Circuit  Judges. 

Sanborn,  Circuit  Judge.  The  plaintiff  below,  the  adminis- 
trator of  the  estate  of  E.  C.  Pogue,  brought  an  action  against 
the  Midland  Valley  Railroad  Company  for  negligence  which  he 
allied  caused  the  death  of  Mr.  Pogue,  a  former  employee  of 
the  railroad  company  and  the  conductor  of  a  train  which  his 
crew  was  making  up  at  a  station  at  the  time  of  the  accident  in 
which  he  died.  When  that-  accident  happened,  Mr.  Pogue  was 
walking  along  the  side  of  the  train  with  his  book  in  his  hand 
taking  the  numbers  of  the  cars.  Commencing  at  the  rear  there 
were  upon  this  track,  first,  two  or  three  cars ;  second,  a  space  of 
18  or  20  feet ;  third,  a  bunch  of  three  cars ;  fourth,  a  space  of 
several  feet;  and,  fifth,  a  long  train  of  freight  cars  with  an  en- 
gine at  the  head  which  the  engineer  and  brakemen  were  about 
to  couple  to  the  three  cars  nearest  to  that  part  of  the  train.  As, 
pursuant  to  signals  from  the  brakeman,  the  engineer  backed  this 
part  of  the  train  to  make  the  coupling,  Pogue  took  hold  of  the 
lift  pin  lever  at  the  rear  of  the  forward  three  cars  and  gave  it 
a  jerk.  It  made  such  a  click  as  it  commonly  makes  when  it 
opens  the  coupler  and  as  it  sometimes  makes  when  it  cocks,  but 
fails  to  open  it.  Pogue  released  the  lever,  reached  his  hand  in. 
ai\d  placed  it  near  or  upon  the  coupler,  and  at  that  instant  the 
forward  part  of  the  train  struck  the  three  cars,  knocked  him 
down,  and  ran  over  him.    In  his  complaint  the  plaintiff  charged 
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two  acts  of  negligence:  (1)  That  the  lift  pin  lever  of  the  coup- 
ler would  not  open  the  automatic  coupler,  and  therefore  the 
latter  would  not  couple  automatically  by  impact  without  the 
necessity  of  an  employee  going  between  the  cars  to  effect  the 
coupling;  and  (2)  that  the  engineer  sent  the  cars  back  too 
rapidly  and  forcibly.  The  jury  found  that  the  engineer  was  not 
guilty  of  any  negligence,  but  that  the  coupler  was  so  defective 
that  it  would  not  couple  automatically  by  impact  without  the  ne- 
cessity of  men  going  in  between  the  cars,  and  they  returned  a 
verdict  against  the  company. 

It  is  assigned  as  error  that  the  court  denied  a  request  of  tlie 
defendant  that  it  charge  the  jury  that  the  evidence  was  not  suf- 
ficient to  sustain  the  plaintiff's  allegation  with  respect  ^to  the  al- 
leged defect  in  the  coupler  and  that  they  should  find  for  the  de- 
fendant upon  that  issue.     This  specification  presents  the  issue 
whether  or  not,  when  all  the  testimonv  and  the  natural  and  ra- 
tional  inferences  from  it  are  carefully  considered,  there  was  any 
substantial  evidence  that  this  coupler  w^as  defective.     Upon  this 
issue  the  testimony  was  that  Pogue  first  took  hold  of  the  lift 
pin  lever  and  jerked  it,  and  then  stepped  in  between  the  cars, 
and  either  placed  his  hand  upon  the  coupler  or  was  about  to 
do  so  when  he  was  knocked  down;  that  couplers  sometimes  get 
rusty  and  it  requires  two  or  three  jerks  of  the  levers  to  open 
them;  and  that   sometimes  a  jerk  of  the  lever  will  cock  the 
knuckle,  but  will  not  open  the  coupler,  and  then  it  is  necessar}- 
for  an  employee  to  go  between  the  cars  and  open  it.     Immedi- 
ately after  the  accident  and  on  the  same  day,  the  lever  and  coup- 
ler were  examined  and  operated  by  several  witnesses  who  testi- 
fied that  they  were  without  defects  and  operated  perfectly.    No 
witness  came  to  say  that  either  the  lever  or  the  coupler  was  de- 
fective or  inoperative  in  any  way  at  the  time  of,  or  before  or 
after,  the  accident.     Nevertheless  counsel   for  the  plaintiff  in- 
sist that  it  was  a  permissible  inference  that  they  were  thus  de- 
fective which  the  jury  might  lawfully  deduce  from  the  fact  that 
after  jerking  the  lever  Pogue  stepped  in  between  the  cars  and 
put,  or  sought  to  put,  his  hand  upon  the  coupler.     But  this  in- 
ference rests  upon  two  conjectures,  the  conjecture  that  the  rea- 
son for  attempting  to  put  his  hand  on  the  coupler  was  that  it 
was  closed  and  he  desired  to  open  it,  and  the  further  conjecture 
that  he  was  unable  to  open  it  by  the  use  of  the  lever.      More- 
over, these  are  not  the  only  conjectures  which  the  accident  pre- 
sents and  suggests.    We  may  as  well  conjecture  that  the  coup- 
ler was  open  before  Pogue  moved  the  lever,  and  that  he  jerked 
it  to  test  its  operation  and  stepped  in  to  examine  the  pin  or  some 
part  of  the  coupler;  that  the  coupler  was  closed  when  he  ap- 
proached it ;  that  he  drew  the  pin  by  his  jerk  of  the  lever  and 
then  stepped  in  to  examine  some  part  of  the  pin  or  coupler,  and, 
in  view  of  the  fact  that  inspectors  who  examined  the  coupler 


Vol  38  R  R  R— Vol  61  Am  &  Eng  R  Cas  N  S        461 

Midland  Valley  R.  Co.  v.  Fulgham 

shortly  before  the  accident  found  no  defect  in  it  and  of  the  fact 
that  employees  who  used  it  immediately  afterwards  testified 
that  it  had  no  defect  and  operated  perfectly,  the  conjecture  that 
the  cause  of  the  deceased's  entry  between  the  cars  was  his  cu- 
riosity and  not  the  necessity  to  go  between  then  to  open  the  coup- 
ler is  at  least  as  rational  as  that  the  company  failed  to  fur- 
nish or  to  maintain  an  operative  coupler. 

The  plaintiff  expressly  alleged  in  his  complaint  that  this  cause 
of  action  arose  under  the  act  of  Congress  approved  April  22, 
1908,  entitled  "An  act  relating  to  the  liability  of  common  car- 
riers by  railroads  to  their  en^plovees  in  certain  cases"  (Act 
April  22,  1908,  c.  149,  35  Stat.  65  [U.  S.  Comp.  St.  Supp.  1909, 
p.  1171]),  which  allows  a  recover)^  for  the  causal  negligence  of 
railroad  companies  engaged  in  interstate  commerce.  But  the 
act  of  negligence  charged  was  also  a  violation  of  a  penal  stat- 
ute, of  the  safety  appliance  act  as  amended,  which  prescribes  a 
penalty  for  a  failure  by  a  railroad  company  engaged  in  inter- 
state commerce  to  furnish  and  maintain  automatic  couplers. 
Act  March  2,  1893,  c.  196,  27  Stat.  531  (U.  S.  Comp.  St.  1901, 
p.  3174)  ;  Act  April  1,  1896,  c.  87,  29  Stat.  85;  Act  March  2, 
1903,  c  976,  32  Stat.  943  (U.  S.  Comp.  St.  Supp.  1909,  p.  1143). 
The  case  is  therefore  founded  upon  a  charge  of  negligence  and 
of  violation  of  a  penal  statute,  and  the  law  which  governs  a 
case  of  this  nature  is  nowhere  better  stated  than  by  Mr.  Justice 
Brewer  in  Patton  v.  Texas  &  Pacific  Railway  Company,  179  U. 
S.  658,  663,  21  Sup.  Ct.  275,  277  (45  L.  Ed.  361).    He  said: 

"First.  That  while  in  the  case  of  a  passenger  the  fact  of  an 
accident  carrier  with  it  a  presumption  of  negligence  on  the  part 
of  the  carrier,  a  presumption  which  in  the  absence  of  some  ex- 
planation or  proof  to  the  contrary  is  sufficient  to  sustain  a  ver- 
dict against  him,  for  there  is  prima  facte  a  breach  of  his  contract 
to  carry  safely  (Stokes  v.  Saltonstall,  13  Pet.  181  [10  L.  Ed. 
115] ;  Railroad  Company  v.  Pollard,  22  Wall.  341    [22  L.  Ed. 
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Gleeson  v,  Virginia  Midland  Railroad,  140 
443  [11  Sup.  Ct.  859,  35  L.  Ed.  458],  a  different  rule  obtains 
as  to  an  employee.  The  fact  of  accident  carries  with  it  no  pre- 
sumption of  negligence  on  the  part  of  the  employer,  and  it  is  an 
affirmative  fact  for  the  injured  employee  to  establish  that  the 
employer  has  been  guilty  of  negligence.  Texas  &  Pacific  Rail- 
way r.  Barrett,  166  U.  S.  617  [17  Sup.  Ct.  707,  41  L.  Ed.  1136]. 
Second.  That  in  the  latter  case  it  is  not  sufficient  for  the  em- 
ployee to  show  that  the  employer  may  have  been  guilty  of  neg- 
ligence. The  evidence  must  point  to  the  fact  that  he  was.  And 
where  the  testimony  leaves  the  matter  uncertain  and  shows  that 
any  one  of  half  a  dozen  things 'may  have  brought  about  the  in- 
jury, for  some  of  which  the  employer  is  responsible  and  for 
some  of  which  he  is  not,  it  is  not  for  the  jury  to  guess  between 
these  half  dozen  causes  and  find  that  the  negligence  of  the  em- 


462        \'0L  38  R  R  R— Vol  61  Am  &  Eng  R  Cas  N  S 

Midland  Valley  R.  Co.  v.  Fulgham 

ployer  was  the  real  cause,  when  there  is  no  satisfactory  founda- 
tion in  the  testimony  for  that  conclusion.  If  the  employee  is 
unable  to  adduce  sufficient  evidence  to  show  negligence  on  the 
part  of  the  employer,  it  is  only  one  of  the  many  cases  in  which 
the  plaintiff  fails  in  his  testimony,  and  no  mere  sympathy  for 
the  unfortunate  victim  of  an  accident  justifies  any  departure 
from  settled  rules  of  proof  resting  upon  all  plaintiffs." 

The  application  of  these  rules  to  the  facts  disclosed  by  this 
record  necessitates  a  reversal  of  the  judgment  below.  The  case 
came  to  the  trial  court  with  the  legal  presumption  that  the  de- 
fendant had  furnished  and  maintained  a  lawful  and  operative 
lever  and  automatic  coupler^  for  the  legal  presumption  is  that 
every  one  obeys  the  laws  and  discharges  his  duty.  The  plain- 
tiff averred  that  the  defendant  had  negligently  failed  to  main- 
tain a  lawful  lift  pin  lever  and  coupler,  and  that  this  failure  had 
caused  the  deceased  to  step  between  the  cars  and  be  killed.  He 
proved  that  Pogue  stepped  between  the  cars  and  was  killed,  but 
he  produced  no  evidence  that  the  lift  pin  lever  did  not  open  the 
coupler  when  Pogue  jerked  it,  or  that  the  lever  or  the  coupler 
were  in  any  way  defective  or  inoperative.  All  the  witnesses  who 
examined  the  coupler  or  the  lever  before  or  after  the  accident 
found  them  operative  and  in  perfect  condition.  The  result  is 
that  the  conclusion  of  the  jury  that  the  coupler  was  defective 
was  a  mere  conjecture;  that  there  was  no  evidence  in  the  case 
of  any  such  defect;  that  the  legal  presumption  that  the  defendant 
had  furnished  and  maintained  a  lawful  coupler  was  not  over- 
come, but  still  prevailed;  that  this  presumption  was  sustained 
by  the  evidence  of  all  the  witnesses  who  examined  the  coupling 
apparatus;  and  that  the  guess  of  the  jury  was  without  substan- 
tial evidence  to  sustain  it. 

The  doctrine  of  res  ipsa  loquitur  is  inapplicable  to  actions 
between  employers  and  employees  for  negligence  or  other 
wrongs.  The  happening  of  an  accident  which  injuries  an  em- 
ployee raises  no  presumption  of  wrong  or  negligence  by  the  em- 
ployer. Chicago  &  Northwestern  Ry.  Co.  v,  O'Brien,  67  C.  C. 
A.  421.  424,  426,  132  Fed.  593,  596,  598;  Northern  Pacific  Ry. 
Co.  z\  Dixon,  139  Fed.  737,  740,  71  C.  C.  A.  555,  558;  Cryder  v. 
Chicago,  R.  I.  &  Pac.  Rv.  Co.,  81  C.  C.  A.  559,  561,  152  Fed. 
417,419. 

Conjecture  is  an  unsound  and  unjust  foundation  for  a  verdict. 
Juries  may  not  legally  guess  the  money  or  property  of  one  liti- 
gant to  another.  Substantial  evidence  of  the  facts  which  con- 
stitute the  cause  of  action  in  this  case  of  the  alleged  defect  in 
the  lift  pin  lever  and  the  coupler  is  indispensable  to  the  mainte- 
nance of  a  verdict  sustaining  it.  Missouri,  K.  &  T.  Rv.  Co.  v. 
Foreman,  98  C.  C.  A.  281,  174  Fed.  377,  383;  Kern  v.  Snider. 
76  CCA.  201,  203,  145  Fed.  327,  329;  Spencer  v.  Railway 
Company,  105  Wis.  311,  313,  81  N.  W.  407;  Thomas  v.  Rail- 
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road  Company,  148  Pa.  180,  23  Atl.  989,  15  L.  R.  A.  416;  Hyer 
V,  JancsviUe,  101  Wis.  371,  376,  77  N.  W.  729. 

There  are  various  other  assignments  of  error  presented  and 
aipied  by  counsel  for  the  railroad  company,  among  others,  the 
constitutionality  of  the  act  of  April  22,  1908,  but  as  the  latter 
<iycstion  is  pending  before  the  Supreme  Court  and  it  is  not  nec- 
^ssar}*  in  this  case  to  consider  it,  or  any  of  the  other  assignments 
°^  error,  they  are  left  without  discussion.  The  judgment  is 
Accordingly  reversed  and  the  case  is  remanded  to  the  court  be- 
low with  directions  to  grant  a  new  trial. 

The  plaintiff  below,  although  successful  in  obtaining  a  judg- 
nient  for  5>7,500,  sued  out  a  writ  of  error  and  assigned  several 
errors  in  the  trial  of  the  case,  but  at  the  argument  his  counsel 
^ted  that  he  did  not  desire  a  reversal  of  the  case  on  account 
?f  the  errors  which  had  occurred  in  the  trial  below,  but  desired 
'ts  affirmance,  and  abandoned  his  writ  of  error.  Parties  who 
"ive  secured  by  judgment  below  relief  with  which  they  are  con- 
Nt  cannot  confer  jurisdiction  upon  an  appellate  court  to  hear, 
^^  consider,  or  to  decide  questions  suggested  by  an  assignment 
^J"  by  an  argument  of  alleged  errors  in  the  trial  by  suing  out 
>irits  of  error  or  taking  appeals.  Guarantee  Co.  of  North 
Amcric  V,  Phenix  Ins.  Co.,  59  C.  C.  A.  376,  379,  124  Fed.  170, 
173;  Rogers  v.  Penobscot  Mining  Co.,  83  C.  C.  A.  380,  384. 
154 Fed.  606,  610.  They  must  await  their  defeat.  If  that  never 
comes,  they  will  never  suffer  from  the  errors  which  they  seek 
to  suggest.  If  a  judgment  or  decree  is  ultimately  rendered 
against  them,  they  will  then  have  an  opportunity  to  secure  a 
review  of  any  rulings  of  the  court  from  which  they  have  suffered 
injury. 

The  writ  of  error  of  the  administrator  is  accordingly   dis- 
missed. 
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(Supreme  Court  of  Texas,  Nov.  30,  1910.) 
[132  S.  W.  Rep.  119.] 

Master  and  Servant — Injuries — Negligence. — Decedent's  duty  was 
to  put  fuel  oil  in  the  oil  tank  of  defendant's  railroad  engines  when 
they  arrived  at  night,  and  the  custom  of  doing  the  work  was  to 
walk  along  the  engine  tender  to  a  wooden  tool  box  and  step  from 
it  to  the  top  of  the  oil  tank,  which  was  on  top  of  the  tender.  Held, 
that  the  company  was  not  negligent  in  not  having  the  grease  on  the 
box  wiped  off,  so  that  decedent's  injuries  caused  by  slipping  on  the 
greasy  box  were  the  result  of  risks  ordinarily  incident  to  his  work. 

Negligence — Definition.* — "Negligence"  is  the  doing  of  something 
which  one  of  ordinary  prudence  would  not  have  done,  or  the  omis- 
sion of  something  which  such  person  would  have  done,  under  like 
circumstances. 

Master  and  Servant — Master's  Duty.f — Employers  must  exercise 
ordinary  care  in  conducting  their  business  for  the  safety  of  their  em- 
ployees. 

Error  to  Court  of  Civil  Appeals  of  Fifth  Supreme  Judicial 
District. 

Action  by  Eliza  E.  Alexander  and  others  against  the  Houston 
&  Texas  Central  Railroad  Company.  Judgment  of  the  Court  of 
Civil  Appeals  (121  S.  W.  602)  affirming  a  judgment  for  plain- 
tiffs, and  defendant  brings  error.     Reversed  and  rendered. 

Baker,  Botts,  Parker  &  Garwood  and  Head,  Dillard,  Smith 
&  Head,  for  plaintiff  in  error. 

John  H.  Sharp  and  /.  H.  Wood,  for  defendants  in  error. 

Williams,  J.  The  deceased,  whose  death  was  the  occasion 
of  this  action  by  the  defendants  in  error  for  damages,  was  killed 
by  a  fall  from  the  tender  of  one  of  defendant's  engines  at  Sher- 
man. There  is  no  dispute  or  uncertainty  whatever  about  the 
facts.  It  was  the  duty  of  deceased  to  put  fuel  oil  in  the  oil 
tank  of  the  engine  at  night  when  it  came  into  Sherman  from  (he 
South.     His  custom,  and  that  of  all  who  performed  such  serv- 

*For  the  authorities  in  this  series  on  the  subject  of  the  defini- 
tions of  actionable  negligence,  see  last  foot-note  of  Cahill  v.  Illinois 
Cent.  R.  Co.  (Iowa),  36  R.  R.  R.  618,  59  Am.  &  Eng.  R.  Cas.,  N 
S.,  618;  last  foot-note  of  Young  v.  St.  Louis,  etc.,  Ry.  Co.  (Mo.).  36 
R.  R.  R.  197,  59  Am.  &  Eng.  R.  Cas.,  N.  S.,  197;  Wickert  v.  Wiscon- 
sin Cent.  Ry.  Co.  (Wis.),  36  R.  R  R.  172,  59  Am.  &  Eng.  R.  CiS" 
N.  S.,  172. 

tSee  last  foot-note  of  Southern  Ry.  Co.  v.  Lewis  (Va.),  35  R.  R 
R.  743,  58  Am.  &  Eng.  R.  Cas.,  N.  S.,  743;  second  head-note  of  Cham- 
berlain V.  Southern  Ry.  Co.  (Ala,),  34  R.  R.  R.  655,  57  Am.  &  En?- 
R.  Cas.,  N.  S.,  655. 
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ice,  was  to  enter  the.  cab  of  the  engine,  ascend  from  its  gangway 
to  the  top  of  the  tender,  or  watertank,  and  walk  along  it  until 
reaching  a  wooden  box,  to  be  described  presently,  then  to  step 
on  the  box  and  from  it  to  the  top  of  the  oil  tank,  which  stood 
on  top  of  the  watertank  but  did  not  cover  its  entire  width. 
After  the  oil  had  been  let  into  the  tank,  the  descent  was  made 
over  the  same  way.  In  making  the  descent  on  the  night  in  ques- 
tion, the  deceased  stepped  from  the  top  of  the  oil  tank  to  that 
of  the  box  and,  his  foot  slipping,  fell  to  the  ground  and  was 
fatally  hurt.  The  box  was  one  of  two,  exactly  alike,  which  were 
parts  of  the  regular  equipment  of  such  engines,  and  were  fas- 
tened beside  the  oil  tanks  to  the  top  of  the  watertank,  or  tender. 
It  was  lower  than  the  top  of  the  oil  tank,  so  that  it  was  conven- 
ient to  use  it  as  a  step  in  going  up  and  down.  It  was  built  to 
contain  tools  used  by  the  engineer,  and,  in  order  to  turn  water 
when  it  rained,  its  covering  consisted  of  two  lids  which  formed 
an  apex  over  the  center  of  the  box  and  descended  very  gradu- 
ally to  the  eaves,  like  a  gently  sloping  gable  roof.  Grease  and 
dirt 'acctmiula ted  on  the  lids  from  several  causes,  viz.,  from  the 
feet  of  men  walking  over  them  with  oil  or  grease  and  dirt  on 
their  shoes,  from  the  occasional  spilling  of  oil  in  filling  the 
tank,  and  from  the  escape  of  it  through  air  and  gas  vents  or 
pipes  in  the  tank  and  the  settling  of  dust  or  cinders  in  running, 
and  it  is  asserted  that  this  condition  was  the  cause  of  Alexander's 
foot  slipping.  All  the  witnesses  say  that  the  boxes  were  like 
those  used  on  oil  burning  engines  generally,  that  all  of  them  soon 
came  to  be  in  the  condition  described,  and  that  there  was  noth- 
ing unusual  in  this  respect  in  the  one  on  which  Alexander 
slipped.  He  had  been  employed  in  the  railroad  service  for  16 
years,  had  been  car  inspector  and  repairer,  had  occasionally 
supplied  engines  with  oil  in  daylight,  and  had  been  regularly 
^gaged  in  doing  that  service  at  night  six  weeks  or  two  months. 
On  account  of  the  use  of  oil  as  fuel  for  the  engines,  it  with  dirt 
or  cinders  was  necessarily  on  and  about  other  parts  of  engines 
and  tanks  where  men  had  to  pass,  and  the  evidence  shows  that 
there  was  nothing  peculiar  in  this  particular  in  the  condition  of 
the  top  of  the  box.  There  is  some  very  indefinite  testimony  to 
the  effect  that  one  of  the  engineers  when  he  saw  fresh  grease 
on  the  box  would  wipe  it  off,  and  that  at  Ennis.  the  next  di- 
vision point  south  of  Sherman,  the  employees  "sometimes  wiped 
off  the  tool  boxes  and  all  the  top  of  the  tank."  This  is  all  the 
evidence  tending,  in  the  least,  to  show  that  there  could  have 
been  any  expectation  that  the  tops  of  the  boxes  were  to  be  kept 
free  of  oil  and  dirt  for  the  use  of  the  employees.  The  wiping 
sometimes  done,  as  shown  by  the  statement  referred  to,  evi- 
dently was  not  done  as  part  of  any  precautions  adopted  for  any 
such  purpose.     On  the  contrary,  the  witnesses,  with  one  voice, 
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say  that  the  condition  described  was  the  one  usual  upon  this 
and  all  other  such  engines,  and  it  appears  that  the  boxes  were 
walked  over  as  they  were,  not  only  by  those  oiling  engines  as 
was  deceased,  but  by  firemen  having  occasion  to  go  on  the  top 
of  the  tender. 

We  are  unable  to  see  any  foundation  in  this  evidence  for  a 
finding  of  negligence;  and,  if  there  was  no  negligence,  the  de- 
ceased suffered  from  one  of  the  risks  ordinarily  incident  to  the 
service.  Negligence  must  consist  of  the  doing  of  something 
which  a  person  of  ordinary  prudence  would  not  have  done,  or 
the  omission  to  do  something  which  such  person  would  have 
done  under  like  circumstances;  and  that  which  is  relied  on  as 
constituting  negligence  must  appear  to  be  such  from  evidence 
offered.  Was  the  mere  keeping  of  the  box  in  such  a  position 
for  such  a  purpose  an  act  which  persons  of  ordinary  prudence 
using  such  engines  would  not  have  done?  It  is  not  asserted  that 
it  was.  On  the  contrary,  if  the  evidence  is  true,  they  all  did  it. 
Was  the  failure  to  keep  from  it  the  grease  and  dirt  such  an 
omission?  The  evidence,  without  controversy,  shows  that  the 
condition  existing  in  this  respect  was  the  usual  and  normal  one 
resulting  from  the  use  to  which  the  box  was  put.  There  was 
nothing  in  it  differing  from  that  of  such  things  customarily 
furnished  for  the  use  of  employees  in  the  railroad  business.  It 
was  not  an  unusual  or  unexpected  condition  in  any  respect,  nor 
one  from  which  the  employees  looked  for  protection  by  pre- 
cautions taken  by  the  employer.  When  the  condition,  only  com- 
plained of  after  the  event,  thus  conclusively  appears  to  have 
been  so  treated  by  employer  and  employees  engaged  and  skilled 
in  the  business,  differing  in  no  respect  from  others  following 
the  same  business,  how  can  a  court  or  a  jury  say  that  there  was 
a  failure  to  use  the  care  which  persons  of  ordinary  prudence 
would  devote  to  that  subject?  How  can  any  conclusion  be  sus- 
tained but  that  the  conduct  of  the  business  in  this  instance  was 
as  it  is  in  others,  and  that  those  engaged  in  it  so  regarded  it 
and  treated  the  risk  resulting  as  one  of  the  incidents  of  that 
business  ? 

It  is  true  that  this  court  has  never  adopted  that  theory  of  the 
duty  of  the  employer  to  his  employees,  which  concedes  to  him 
the  legal  right  to  organize  and  conduct  his  business  in  his  own 
way,  however  regardless  it  may  be  of  their  safety,  if  he  will 
only  let  them  know  of  the  dangers  to  which  he  exposes  them  and 
obtain  their  consent  to  incur  them.  That  the  doctrines  of  as- 
sumed risk  and  contributory  negligence  have  often  precluded 
them  from  complaining  does  not  entirely  preclude  the  operation 
of  the  principle  to  which  this  court  has  always  adhered  that 
the  law  imposes  on  employers  the  duty,  in  planning  and  pursu- 
ing their  businesses,  to  exercise  ordinary  care  with  regard  to  the 
safety  of  the  employees,  and  what  we  say  of  the  facts  of  this 
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case  is  said  in  full  recognition  of  that  principle.  But  what  is 
the  standard  by  which  the  question  whether  or  not  that  care 
has  been  exercised  is  to  be  determined  but  the  conduct  of  pru- 
dent and  careful  men  in  the  business  under  investigation  ?  And 
when  the  evidence  not  only  fails  to  show  a  departure  from  the 
line  of  conduct  pursued  by  such  men,  but  shows  affirmatively 
complete  conformity  to  it,  how  can  the  conclusion  of  negligence 
be  drawn?  Whatever  the  experience  of  jurors  may  enable  them 
to  know  of  affairs  of  some  kinds,  it  is  certainly  not  true  that 
thev  can  be  held  to  know  how  such  a  business  as  that  here  in 
question  should  be  conducted  better  than  all  the  employers  and 
employees  engaged  in  it.  With  only  such  evidence  in  the  case, 
no  issue  is  presented  for  a  jury  to  pass  upon.  The  contention 
for  the  plaintiff  seems  to  be  that  the  top  of  the  box  should  have 
been  kept  clean.  The  statement  made  shows  that  there  was 
no  practice  of  doing  so  and  that  no  one  expected  it  to  be  done. 
How,  then,  is  it  to  be  inferred  that  prudence  required  that  it 
be  done  in  the  proper  management  of  the  business?  What  ef- 
forts would  have  been  adequate  to  the  end,  and  could  they  have 
kept  the  box  in  a  safer  condition  than  would  result  from  its  be- 
ing let  alone?  The  evidence  furnishes  no  other  answer  than 
that  found  in  the  settled  practice  of  all  concerned. 

The  case  is  very  different  from  those  in  which  the  prevalence 
of  a  negligent  habit  or  custom  among  some  employers  is  invoked 
as  a  defense  when  it  has  caused  injury.  In  such  cases  evidence 
is  furnished  from  which  that  which  was  done  may  be  pronounced 
to  have  been  negligence,  and  it  is  therefore  held  that  the  con- 
stant doing  of  it  is  no  justification.  Here  the  very  test  of  negli- 
gence when  applied  to  the  evidence,  can  result  in  no  conclusion 
of  its  existence. 

Our  former  opinion  on  certified  question,  which  was  thought 
by  the  Court  of  Civil  Appeals  to  control  its  judgment,  was  not 
addressed  to  the  question  of  negligence  on  the  part  of  the  de- 
fendant, but  to  that  as  to  the  assumption  by  the  deceased  of  a 
risk  assumed  to  have  resulted  from  his  employer's  negligence. 
Of  course,  a  question  as  to  the  assumption  of  a  risk  growing  out 
of  the  defendant's  negligence  could  not  arise  until  there  was  evi- 
dence of  such  negligence.  The  manner  of  certifying  the  ques- 
tion implied  that  the  Court  of  Civil  Appeals  had  found  tPlat  there 
was  such  evidence,  and  this  court  could  only  treat  the  case  on 
that  assumption.  The  entire  record  is  now  before  us,  and  the 
statement  of  facts  can  be  examined  for  the  purpose  of  seeing 
whether  or  not  the  evidence  furnishes  any  foundation  in  law 
for  the  recovery,  and  finding  that  it  does  not,  we  must  reverse 
the  judgment. 

Reversed  and  rendered. 
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(Supreme  Court  of  Texas,   Nov.  30,  1910.) 

[132  S.  W.  Rep.  113.J 

Master  and  Servant — Medical  Treatment — Liability  for  Malprac- 
tice— Charities.* — Though  a  railroad  company  inaugurates  the  plan 
of  deducting  50  cents  each  month  from  the  wages  of  each  employee 
to  constitute  a  fund  to  be  applied  to  the  medical  treatment  and  care 
of  such  of  its  employees  as  may  be  injured  or  become  sick  while 
in  its  employ,  and,  in  execution  of  its  trust,  makes  a  contract  with  a 
competent  surgeon  and  physician,  terminable  on  60  days'  notice  by 
either  party,  to  take  into  his  Jiospital  and  treat  such  injured  or  sick, 
in  consideration  of  the  fund  so  collected,  to  be  turned  over  to  him 
each  month  as  collected,  the  company  is  not  liable  for  any  malprac- 
tice on  one  of  its  employees  by  the  doctor;  the  trust  fund  constitut- 
ing a  charity  from  the  standpoint  of  the  contributing  employees, 
and  there  being  nothing  to  show  that  the  company  originated  the 
scheme  with  a  view  to  promoting  its  own  business,  and  undertook 
the  dispensing  of  the  fund  to  accomplish  a  purpose  of  its  own.  or 
that  it  used  the  fund,  by  means  of  the  contract  with  the  doctor,  to 
its  own  advantage,  which  is  necessary  to  make  it  liable. 

Error  to  Court  of  Civil  Appeals  of  Second  Supreme  Judicial 
District. 

Action  by  J.  L.  Zumwalt  against  the  Texas  Central  Railroad 
Company.  Judgment  for  defendant  was  reversed  by  the  Court 
of  Civil  Appeals,  and  defendant  brings  error. 

Judgment  of  Court  of  Civil  Appeals   (121   S.  W.   1133)   re- 
versed, and  judgment  of  district  court  affirmed. 
See,  also,  132  S.  W.  112. 

/.  A.  Kibler  and  Cure  ton  &  Cureton,  for  plaintiff  in  error. 
Prendergast  &  Williamson,   for  defendant   in  error. 

Brown,  J.  This  suit  -w-as  instituted  by  the  defendant  in  error 
against  the  railroad  company  to  recover  damages  for  the  loss  of 
an  eye,  which  was  claimed  to  have  been  caused  by  the  negligence 
of  Dr.  Samuel  Webb.  There  is  no  controversy  as  to  the  facts 
of  this  case,  and  they  may  be  briefly  stated  as  follows: 

The  railroad  company  entered  into  a  contract  with  Dr.  Webb 
in  terms  as  follows:  "The  State  of  Texas,  County  of  McLen- 
nan. This  memorandum  of  agreement  made  and  entered  into  on 
this  day  by  and  between  S.  Webb.  Jr.,  party  of  the  first  part,  and 

♦For  the  authorities  in  this  series  on  the  subject  of  the  liability 
of  railroad  companies  for  the  negligence  of  physicians  and  others 
in  charge  of  sick  or  injured  persons,  see  last  foot-note  of  Barden  r. 
Atlantic  Coast  Line  Ry.  Co.  (X.  Car.).  1^6  R.  R.  R.  558.  59  Am.  & 
Eng.   R.  Cas..   N.   S.,  558. 
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the  Texas  Central  Railroad  Company,  party  of  the  second  part, 
witnesseth:  The  party  of  the  first  part  hereby  agrees  to  act  as 
chief  surgeon  of  party  of  the  second  part,  and  as  such  to  estab- 
Ksh  and  maintain  at  Walnut  Springs,  Texas,  an  adequate  and 
suitable  hospital  at  his  own  expense  and  cost  for  the  treatment 
of  .all  employees  of  the  party  of  the  second  part,  who  are  en- 
titled to  hospital  privileges  as  hereinafter  provided,  and  to  fur- 
nish all  instruments,  devices,  and  appliances  and  all  medicines 
and  other  necessaries  (including  board  and  lodging  while  pa- 
tients are  at  the  hospital)  for  the  proper  treatment  of  all  such 
employees  who  are  entitled  to  hospital  privileges  under  this  con- 
tract, or  the  rules  and  regulations  of  the  party  of  the  second 
part  governing  in  such  matters.  (2)  It  is  understood  that  none 
but  white  employees  shall  be  entitled  to  the  hospital  privileges 
herein  mentioned,  and  that  no  employee  shall  be  treated  under 
the  terms  hereof  for  any  veneral  disease,  and  that  no  person  suf- 
fering from  contagious  disease  shall  be  admitted  to  the  hospital 
of  the  party  of  the  first  part.  (3)  As  consideration  to  party  of 
first  part  for  the  performance  of  the  foregoing  covenants  and 
agreements,  party  of  the  second  part  agrees  to  collect  from  all 
of  its  white  employees,  except  its  general  officers,  the  sum  of 
fifty  cents  per  month  as  hospital  fees  and  to  deliver  to  the  party 
of  the  first  part  as  compensation  for  his  services,  etc.,  the  amount 
thus  collected  at  the  end  of  each  month.  (4)  It  is  understood 
and  agreed  that  no  hospital  fee  shall  be  collected  by  party  of 
the  second  part  from  any  employee  remaining  in  its  service  for 
a  period  of  less  than  one  week.  (5)  It  is  further  agreed  and 
understood  that  local  surgeons  shall  be  appointed  by  party  of 
the  first  part  at  all  important  towns  on  line  of  party  of  the  sec- 
ond part,  and  that  such  local  surgeons  may  be  called  by  party 
of  the  second  part  or  its  authority  to  treat  in  cases  of  emergency 
any  employee  entitled  to  hospital  privileges  hereunder,  and  the 
fees  of  such  local  surgeons  for  such  services  shall  be  deducted 
by  the  party  of  the  second  part  from  the  hospital  fund  herein- 
before provided  for.  (6)  As  part  compensation  to  all  local  sur- 
geons appointed  hereunder  party  of  the  second  part  agrees  to 
furnish  to  them  annual  transportation  over  its  line  of  road,  with- 
out cost  to  the  party  of  the  first  part.  (7)  This  contract  shall 
continue  in  force  for  a  term  of  five  years  from  the  date  hereof, 
subject,  however,  to  be  terminated  by  either  party  hereto,  by 
giving  written  notice  of  sixty  days  to  the  other  party  of  his  in- 
tention so  to  do.  In  testimony  whereof  witness  the  signatures 
of  the  Texas  Central  Railroad  Company,  acting  by  and  through 
^-  Hamilton,  its  vice  president  and  general  manager,  and  my 
hand  at  Waco,  Texas,  on  this  the  first  dav  of  January,  1907. 
Texas  Central  Railroad  Company,  C.  Hamilton,  Vice  President 
and  General  Manager.  S.  Webb.  Witness:  G.  W.  Young.  A. 
B.  Chambers." 
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Dr.  Webb  was  a  competent  surgeon  and  physician.  Dr.  Webb 
established  the  hospital  provided  for  in  the  contract  at  Walnut 
Springs,  at  which  place  Zumwalt  was  engaged  as  a  boiler  maker 
in  the  employ  of  the  railroad  company.  In  the  course  of  his 
work,  a  particle  of  iron  struck  in  the  ball  of  one  of  his  eyes,  and 
he  went  to  Dr.  Webb  to  have  it  removed.  Dr.  Webb  remoyed 
the  piece  of  iron  from  his  eye,  but  it  is  claimed  that  he  acted 
negligently  in  using  an  instrument  which  was  not  disinfected  or 
sterilized,  and  that  the  eye  became  infected,  and  it  became  nec- 
essary to  remove  the  ball.  It  is  unnecessary  to  set  out  the  facts 
with  regard  to  Dr.  Webb's  negligence,  for  that  question  is  not 
before  us.  The  case  is  presented  to  this  court  upon  the  assump- 
tion that  Dr.  Webb  was  negligent  in  the  manner  in  which  he 
performed  the  operation.  The  question  that  we  have  to  deal 
with  is,  Was  the  railroad  company  liable  for  the  negligence  of 
Dr.  Webb?  On  the  trial  the  district  court  charged  the  jur)-  to 
return  a  verdict  for  the  defendant,  which  was  done,  and  upon 
appeal  to  the  Court  of  Civil  Appeals  that  judgment  was  re- 
versed, and  the  cause  remanded  for  a  new  trial.  This  court 
granted  a  writ  of  error  upon  the  ground  of  conflict  with  Rail- 
way Co.  V.  Hanway  (Tex.  Civ.  App.)  57  S.  W.  695. 

It  was  the  custom  of  the  railroad  company  each  month  to  de- 
duct 50  cents  from  the  wages  due  to  each  employee  which  con- 
stituted a  fund  to  be  applied  to  the  procurement  of  medical  at- 
tention and  care  for  any  of  such  employees  who  might  be  in- 
jured or  become  sick  during  his  employment  with  the  company. 
When  Zumwalt  was  employed  by  the  railroad  company,  he  un- 
derstood this  custom  of  the  company,  and  expected  it  to  reserve 
50  cents  out  of  his  monthly  wages  for  the  purpose  of  providing 
medical  treatment  in  case  he  should  become  sick  or  receive  an 
injury.     The  company  did  reserve  from  Zumwalt's  wages  for 
each  and  every  month  up  to  the  time  of  his  injury  50  cents, 
which  went  into  the  hospital  fund.     Under  the  contract,  which 
is  copied  above,  the  railroad  company  monthly  turned  over  to 
Eh".  Webb  the  full  amount  received  by  it  from  its  employees  bv 
means  of  the  deduction  before  stated.    There  is  no  evidence  to 
show  whether  this  was  sufficient  to  pay  the  expenses  of  the  hos- 
pital which  Dr.  Webb  established  at  Walnut  Springs  or  not.    It 
does  appear   from  the  contract   that   Dr.   Webb   undertook  to 
furnish,  for  the  sum  collected,  medical  attention  and  proper  care 
to  all  persons  entitled  to  participate  in  the  fund.     The  railroad 
company  claims  that  it  was  administering  a  charity  in  the  per- 
formance of  which  it  received  from  its  employees  the  fund  pro- 
vided by  the  tax  levied  and  paid  it  over  to  Dr.  Webb,  who  was 
m  charge  of  the  hospital.    Therefore  it  is  not  liable  for  the  in- 
jury resulting  from  his  negligence. 

If  the   fund  distributed  was  such  that  its  use  constituted  a 
charity,  and  the  railroad  company  had  no  purpose  to  be  served  in 
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connection  with  its  own  business  by  administering  the  fund,  then 
it  wTis  only  required  in  administering  the  trust  to  use  ordinary 
care  in  the  selection  of  Dr.  Webb  as  the  means  by  which  to  carry 
out  the  scheme  inaugurated.  Union  Pac.  R.  R.  v.  Artist,  60 
Fed.  365,  9  C.  C.  A.  14,  23  L.  R.  A.  581 ;  Fire  Ins.  Patrol  v. 
Boyd,  120  Pa.  643,  15  Atl.  553,  1  L.  R.  A.  417,  6  Am.  St.  Rep. 
745.  If,  however,  the  railroad  company  originated  the  scheme 
w^th  a  view  to  promote  its  own  business  and  undertook  the  duty 
of  dispensing  the  fund  to  accomplish  a  purpose  of  its  own,  it 
would  be  liable  for  the  negligence  of  Eh-.  Webb  because,  under 
these  circumstances,  the  hospital  would  be  the  business  of  the 
railroad  company,  and  Dr.  Webb  would  be  its  agent.  The 
effect  of  the  evidence  is  that  the  railroad  company  inaugurated 
the  plan- to  accumulate  a  fund  with  which  to  care  for  such  of  its 
employees  as  might  be  injured  or  be  sick  during  such  employ- 
ment, and  that  fact  suggests  that  it  may  have  had  a  purpose  of 
its  own,  but  there  is  nothing  in  the  evidence  to  indicate  what 
that  purpose  was,  and  liability  cannot  be  based  upon  vague  specu- 
lation. The  fund  did  not  become  the  property  of  the  company, 
but  it  was  held  by  it  in  trust  for  the  contributing  employees. 
There  being  no  method  of  executing  the  trust  specified,  the  com- 
pany was  charged  with  the  duty  of  administering  it  in  such 
manner  as  would  best  accomplish  the  end  for  which  it  was  ac- 
cumulated; that  is,  to  provide  for  the  care  of  the  sick  and  in- 
jured employees  who  should  come  within  the  terms  of  the  trust. 
From  the  standpoint  of  the  contributing  employees,  the  fund 
constituted  a  charity  because  it  was  raised  by  them  to  be  ex- 
pended for  the  benefit  of  persons  entitled  thereto,  who  would 
receive  it  without  cost  to  them.  It  may  then  with  propriety  be 
said  that  the  railroad  company  was  charged  with  dispensing  a 
charity  fund,  and  if  it  made  the  contract  with  Dr.  Webb  as  a 
means  of  executing  the  trust  reposed  in  it — that  is,  to  give  re- 
lief to  the  sick  and  injured  employees  coming  within  the  class 
entitled  to  receive  it  without  cost  to  them — it  was  engaged  in 
dispensing  a  charity,  and,  under  such  circumstances,  Dr.  Webb 
would  not  be  the  agent  of  the  company,  nor  would  he  be  perform- 
ing or  transacting  a  business  of  the  company.  Therefore  it 
^vould  not  be  liable  for  his  negligence  in  the  discharge  of  his 
^uty  as  surgeon. 

Although  the  fund  was  accumulated  in  the  treasury  of  the 
company  for  charitable  purposes  and  the  company  was  charged 
with  the  duty  of  dispensing  it  for  such  purpose,  yet,  if  in  fact 
the  contract  with  Dr.  Webb  was  made  by  the  company  in  order 
to  promote  its  own  interest  by  the  administration  of  the  trust 
fund  and  it  had  that  effect,  he  was  the  agent  of  the  company, 
and  it  should  be  held  liable  for  his  negligence.  Upon  the  face 
of  the  contract,  it  appears  to  provide  the  most  practical  method 
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by  which  the  trust  fund  could  be  applied  to  the  purposes  for 
which  it  was  accumulated.  The  contract  was  made  with  a  phy- 
sician who  was  required  to  do  those  things  which  the  sick  and 
injured  would  need  to  have  done  for  them,  and  the  entire  fund 
received  by  the  railroad  company  was  devoted  to  execution  of 
the  contract  and  the  accomplishing  of  the  purpose  to  which  it 
was  intended  to  be  devoted.  The  contract  did  not  require  Dr. 
Webb  to  do  anything  for  the  railroad  company  in  connection 
with  the  discharge  of  his  duties,  nor,  indeed,  does  it  appear  from 
the  terms  of  that  instalment  or  the  attending  circumstances 
that  by  the  performance  of  it  the  business  of  the  railroad  com- 
pany was  in  any  manner  affected,  or  that  Dr.  Webb,  in  the  dis- 
charge of  his  duties,  was  in  any  manner  serving  the  railroad. 
In  order  to  hold  the  railroad  company  liable  under  such  cir- 
cumstances, it  must  be  shown  in  some  way,  or  it  must  appear 
from  the  facts  and  circumstances,  that  in  truth  and  in  fact  the 
railroad  company  used  the  trust  fund  by  means  of  the  con- 
tract to  its  own  advantage.  We  find  nothing  in  the  facts  found 
by  the  Court  of  Civil  Appeals  which  would  indicate  that  any 
business  of  the  company  could  be  promoted,  hindered,  or  de- 
layed either  by  having  the  hospital  or  by  its  nonexistence.  It 
is  true  that  the  company  reserved  the  right  to  terminate  the  con- 
tract, but  that  was  eminently  proper,  so  that,  in  case  Dr.  Webb 
failed  to  carry  out  the  good  purpose  of  the  parties,  another  ar- 
rangement could  be  made.  AH  that  has  been  done  by  the  com- 
pany is  consistent  with  a  desire  to  faithfully  carry  out  the  purpose 
of  its  employees  in  creating  the  fund.  We  cannot  attribute  to 
the  company  motives  not  indicated  by  its  acts,  nor  prompted  by 
the  evidence. 

The  honorable  Court  of  Civil  Appeals  erred  in  reversing  the 
judgment  of  the  district  court.  It  is  ordered  that  the  judgment 
of  the  Court  of  Civil  Appeals  be  reversed,  and  the  judgment 
of  the  circuit  court  be  affirmed. 
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•         Campbell  v.  Jones  et  al. 

(Supreme  Court  of  Washington,  Oct.  3.  1910.) 
[110  Pac.  Rep.  1083.] 

Master  and  Servant — Independent  Contractors— Railway  Contract- 
or.*—Contractors  employed  to  construct  a  railway  bridge,  furnish- 
ing the  necessary  labor  and  materials,  and  receiving  a  fixed  percent- 
age of  the  actual  costs  as  their  compensation,  are  independent  con- 
tractors, for  whose  negligence,  and  for  whose  foreman's  negligence, 
whereby  one  of  their  employees  was  injured,  the  railway  company 
was  not  liable. 

Master  and  Servant— Safe  Place  to  Work— Employers'  Duty- 
Bridge  Construction. — Railway  bridge  contractors  are  bound  to  fur- 
nish a  workman  with  a  reasonably  safe  place  in  which  tp  work. 

Master  and  Servant— Safe  Place  to  Work— Employers'  Duty  Not 
Delegable. — Bridge  contractors'  duty  to  furnish  their  workmen  with 
a  reasonably  safe  plfce  in  which  to  woik  was  not  delegable,  and  they 
were  liable  for  the  negligence  of  one  to  whom  the  duty  was  in- 
trusted. 

Master  and  Servant — Bridge  Construction — Negligence — Employ- 
ers' Liability. — Bridge  contractors  are  liable  for  injury  to  a  work- 
man, caused  by  their  foreman's  negligence,  if  any,  in  uprooting  a 
stump  on  a  hillside,  resulting  in  a  boulder  rolling  upon  and  injuring 
a  workman. 

Master  and  Servant — Foreman's  Negligence — Liability  of  Em- 
ployer.— ^The  negligence  of  a  foreman  for  bridge  contractors  is  im- 
putable to  them,  and  any  negligent  act  in  the  line  of  his  duty,  which 
would  render  him  personally  liable,  makes  the  contractors  liable. 

Master  and  Servant  —  Injury  to  Employee  —  Negligence  —  Jury 
Question. — Whether  a  bridge  contractor's  foreman  was  negligent 
toward  one  working  below  him  on  the  hillside,  in  uprooting  a  stump 
and  causing  a  boulder  to  roll  against  the  employee,  held,  under  the 
evidence,  a  jury  question. 

Master  and  Servant— Safe  Place  to  Work — Nature  of  Employers' 
Doty. — The  duty  of  bridge  contractors  to  oversee  a  workman's  place 
of  work  was  a  continuing  duty,  obligatory  on  them  at  all  times. 

Master  and  Servant — Acts  of  Foreman — Nature. — While  the  act 
of  a  foreman  for  bridge  contractors  in  uprooting  a  stump  may  have 
been  a  servant's  work,  the  contractors  were  bound  to  see  that  its 
performance  did  not  result  in  injury  to  employees  working  elsewhere. 


*See  extensive  note,  24  R.  R.  R.  318,  47  Am.  &  Eng.  R.  Cas.,  N. 
S..  318;  last  foot-note  of  Louisville,  etc.,  R.  Co.  v.  Hughes  (Ga.), 
36  R.  R.  R.  1,  59  Am.  &  Eng.  R.  Cas.,  N.  S..  1;  Southern  Ry.  Co.  v. 
Lewis  (Ala.).  35  R.  R.  R.  778,  58  Am.  &  Eng.  R.  Cas..  N.  S.,  778; 
foot-note  of  Smith  v.  South  &  W.  R.  Co.  (N.  Car.),  34  R.  R.  R.  140, 
57  Ana.  &  Eng.  R.  Cas.,  N.  S.,  140. 
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Department  1.  Appeal  from  Superior  Court,  Spokane 
County ;  E.  H.  Sullivan,  Judge. 

Action  by  Murdock  Campbell  against  E.  N.  Jones  and  others. 
From  a  judgment  for  defendants,  plaintiff  appeals.  Affirmed  as 
to  defendant  Chicago,  Milwaukee  &  Puget  Sound  Railway  Com- 
pany, and  reversed  and  remanded  as  to  the  remaining  defend- 
ants. 

Plummer  &  Latimer,  for  appellant. 

H,  H.  Field  and  Cullen  &  Dudley,  for  respondents. 

FuLLERTON,  J.  The  appellant  brought  this  action  against  the 
respondents  to  recover  for  personal  injuries.  On  the  trial,  at 
the  close  of  his  case  in  chief,  a  challenge  to  the  sufficiency  of 
his  evidence  was  interposed  by  the  respondents  and  sustained  by 
the  court:  and  afterwards  a  judgment  was  entered  against  him 
to  the  effect  that  he  take  nothing  by  his  action.  This  appeal 
followed. 

From  the  record  it  appears  that,  at  the  time  the  appellant  re- 
ceived the  injuries  for  which  he  sues,  the  respondent  Chicago. 
Milwaukee  &  Puget  Sound  Railway  Company  was  engaged  in 
constructing  a  railroad  across  the  state  of  Washington,  and 
had  let  the  contract  for  the  construction  of  a  part  of  its  roadbed 
to  a  firm  of  contractors  known  as  Grant,  Smith  &  Co.,  who  in 
turn  had  sublet  the  work  of  constructing  a  portion  thereof  to 
the  respondents  Jones  &  Onserud.  Between  the  terminals  of 
the  work  undertaken  by  Jones  &  Onserud,  or  contiguous  thereto, 
was  certain  bridge  work,  which  was  not  included  within  the  work 
undertaken  by  them,  but  which  nevertheless  required  certain 
grading  and  excavating  to  be  done  preparatory  to  the  erection 
of  the  bridge.  The  contractors,  Jones  &  Onserud,  undertook  to 
do  this  work  under  what  a  witness  called  a  "force  account;*' 
that  is,  as  the  witness  explains,  Jones  &  Onserud  undertook  to 
furnish  all  the  necessary  labor,  materials,  and  tools,  and  do  the 
necessary  grading  and  excavating,  for  the  actual  cost  of  the 
work  plus  a  fixed  percentage  to  be  added  thereto  as  profit.  The 
appellant  was  employed  by  Jones  &  Onserud,  and  was  put  to 
work  with  some  three  or  four  others  on  the  force  account  work, 
excavating  for  a  bridge  pier  under  the  direction  of  one  A.  E. 
Lundin,  foreman  for  Jones  &  Onserud.  The  place  of  work  was 
on  a  steep  hillside,  so  steep,  in  fact,  that  before  paths  and  steps 
were  cut  into  the  face  of  the  hill  the  workmen  were  let  down 
to  their  place  of  work  with  ropes.  A  part  of  the  work  consisted 
in  drilling  holes  into  the  bank  with  churn  drills.  The  weather 
being  cold,  clay  and  earth  would  freeze  to  the  drills,  rendering 
them  useless,  and  to  clean  them  they  were  heated  in  a  small 
fire»  which  was  kept  burning  for  that  purpose  at  the  place  of 
work.     To  get  fuel  for  this  fire  the  foreman,  Lundin,  went  up 
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the  hill,  some  150  feet  above  the  fire,  and  proceeded  to  uproot  a 
small  stump  that  stood  at  that  place,  by  kicking  it  with  his 
foot.  In  so  doing  he  loosened  a  rock  some  12  inches  in  diameter, 
which  rolled  down  the  hill  and  struck  appellant  causing  the  in- 
juries for  which  he  sues. 

The  record  does  not  show  that  the  railway  company  was  in 
any  manner  concerned  in  the  employment  of  the  appellant.  It 
did  not  hire  him  directly  nor  did  it  attempt  in  any  manner  to 
direct  or  control  his  work  while  he  was  engaged  in  excavating  for 
the  pier.  Its  contract  was  with  Jones  &  Onserud.  It  employed 
that  firm  to  do  the  work,  leaving  them  to  perform  it  according 
to  their  own  methods,  and  with  their  own  tools,  materials  and 
employees  subject  to  the  one  condition  that  certain  defined  re- 
sults be  obtained.  Such  being  the  record,  we  think  the  trial 
judge  very  properly  sustained  the  challenge  to  the  sufficiency  of 
the  evidence  made  by  the  respondent  railway  company.  Jones 
&  Onserud,  the  employers  of  the  appellant,  sustained  to  that 
company  the  relation  of  independent  contractors,  and  their  negli- 
gence, or  the  negligence  of  their  foreman,  whereby  one  of  their 
employees  was  injured,  could  not  render  the  railroad  company 
liable  for  such  injury.  Easter  v.  Hall,  12  Wash.  160,  40  Pac. 
728;  Bovle  v.  Great  Northern  Ry.  Co.,  13  Wash.  383,  43  Pac. 
344;  Ziebell  v.  Eclipse  Lumber  Co.,  33  Wash.  591,  74  Pac.  680; 
Miller  v.  Moran  Bros.  Co.,  39  Wash.  631,  81  Pac.  1089,  1  L.  R. 
A.  (X.  S.)  283,  109  Am.  St.  Rep.  917;  Engler  v,  Seattle,  40 
Wash.  72^  82  Pac.  136;  Larson  v.  American  Bridge  Co.,  40 
Wash.  224,  82  Pac.  294,  1 1 1  Am.  St.  Rep.  904 ;  Kendall  v,  John- 
son, 51  Wash.  477,  99  Pac.  310;  Seattle  Lighting  Co.  v,  Hawley, 
54  Wash.  137,  103  Pac.  6. 

But  we  think  the  court  erred  in  sustaining  the  challenge  to  the 
evidence  made  on  behalf  of  the  defendants  Jones  &  Onserud. 
They  were  the  appellant's  employers,  and  owed  to  him  the  duty 
of  furnishing  him  with  a  reasonably  safe  place  in  which  to 
work,  and  the  duty  of  keeping  the  place  reasonably  safe  as  long 
as  they  required  him  to  work  therein.  This  duty  was  non- 
del^ble,  and  when  they  intrusted  it  to  another  they  became  re- 
sponsible for  the  negligent  performance  of  the  duty  by  that 
other.  If,  therefore,  Lundin,  in  uprooting  the  stump,  acted 
negligently,  and  the  place  of  work  which  had  been  furnished  the 
appellant  was  thereby  rendered  dangerous  or  unsafe,  there  can 
be  no  question  of  the  liability  of  his  principals  therefor.  His 
negligence  was  their  negligence,  and  any  negligent  act  in  the  line 
of  his  duty,  which  would  render  him  personally  responsible  to 
the  appellant,  would  render  his  principals  likewise  personally 
responsible.  The  liability  of  the  respondents  Jones  &  Onserud, 
therefore,  turns  on  the  question  whether  the  act  of  uprooting  the 
stump  was  in  itself  negligent.  But  as  to  this  we  think  the  evi- 
dence made  a  case  for  the  jury.     The  position  of  the  stump  with 
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reference  to  the  working  place  of  the  appellant,  the  manner  in 
which  it  was  uprooted,  tfie  frozen  condition  of  the  ground,  and 
the  fact  that  the  act  did  in  fact  loosen  a  rock,  which  rolled  down 
the  hill  and  injured  the  appellant,  were  all  matters  to  be  con- 
sidered by  the  jury  in  determining  the  character  of  the  act,  and 
the  court  should  have  submitted  the  question  of  negligence  to 
them. 

We  are  aware  of  the  contention  of  the  respondents  to  the 
effect  that  Lundin,  when  he  uprooted  the  stump,  was  not  en- 
gaged in  the  master's  work,  but  was  performing  the  labor  of  a 
servant ;  that  he  was  at  that  time  a  fellow  servant,  and  his  acts. 
being  those  of  a  fellow  servant,  would  not  render  the  master 
liable  for  injuries  resulting  therefrom,  even  though  it  were  con- 
sidered that  the  acts  were  negligent.  But  this  reasoning  over- 
looks the  fact  that  the  duty  of  the  respondents  to  oversee  the 
appellant's  place  of  work  was  a  continuing  duty,  obligator)-  upon 
them  at  all  times;  that,  while  the  work  itself  may  have  been 
servant's  work,  the  duty  to  see  that  its  performance  did  not  re- 
sult in  injury  to  the  servants  working  elsewhere  was  the  master's 
duty.  This  duty,  as  we  say,  could  not  be  delegated,  and  if  the 
injury  to  appellant  was  caused  by  its  negligent  performance  the 
master  is  liable. 

This  principle  was  announced  by  this  court  in  the  case  oi 
Creamer  v.  Moran  Bros.  Co.,  41  Wash.  636,  84  Pac.  592.  There 
certain  employees  of  the  appellant  were  engaged,  under  the 
direction  of  a  foreman,  in  removing  a  propeller  from  a  propeller 
shaft  of  a  ship,  to  which  it  was  tightly  wedged.  The  hub  of  the 
propeller  had  been  heated  to  ifacilitate  its  removal,  and  oil  con- 
fined therein  had  by  that  means  become  intensely  hot.  In  the 
course  of  the  work,  the  foreman  took  up  a  sledge  and  struck 
the  hub  a  blow  which  loosened  it,  releasing  the  hot  oil,  which 
poured  upon  an  employee  assisting  in  the  work,  and  burned  him 
so  severely  as  to  cause  his  death.  It  was  held  that  the  act  of 
the  foreman  was  the  act  of  the  master,  and  not  that  of  a  fellow 
servant.  In  the  course  of  its  opinion  the  court  said:  "It  i"^ 
urged  by  appellant  that  the  act  of  the  superintendent  in  striking 
the  hub  with  the  sledge  at  the  time  and  in  the  manner  in  which 
he  did  constituted  an  act  of  a  fellow  servant  of  Creamer;  that 
such  an  act,  although  performed  by  the  superintendent,  was  not 
one  of  superintendence,  was  not  one  of  the  nondelegable  duties 
of  the  master,  was  not  the  act  of  a  vice  principal,  but  was  the 
manual  act  of  one  working  with  Creamer  in  the  same  undertak- 
ing and  to  accomplish  the  same  end  toward  which  they  were  all 
working;  that  in  striking  said  blow  said  superintendent  was,  for 
the  time  being,  a  fellow  workman  of  Creamer;  and  that  his 
negligence  as  such  would  not  render  the  appellant  company  lia- 
ble. This  argument  would  appeal  strongly  to  the  writer  of  this 
opinion,   were   it   not   for   the    former  decisions   of  this  court. 
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\eIson  V.  Willey  Steamship,  etc.,  Co.,  26  Wash.  548,  67  Pac. 
237;  Dossett  r.  St.  Paul,  etc.,  Lumber  Co.,  40  Wash.  276,  82 
Pac.  273;  O'Brien  v.  Page  Lumber  Co.,  39  Wash.  537,  82  Pac. 
114.  Under  the  authority  of  those  decisions,  when  the  super- 
intendent, without  the  knowledge  of  the  workman,  negligently 
set  in  operation  an  agency  fraught  with  danger,  he  thereby 
rendered  the  company  liable  for  the  result  of  such  negligence." 
We  are  of  the  opinion,  therefore,  that,  on  any  view  of  the  case, 
the  judgment  is  erroneous  as  to  the  respondents  Jones  &  Onserud. 
As  to  them  the  judgment  will  be  reversed,  and  the  cause  re- 
manded, with  instructions  to  grant  a  new  trial.  As  to  the  Chi- 
cago, Milwaukee  &  Puget  Sound  Rail>^ay  Company,  it  will  stand 
affirmed. 

Rldkin,  C.  J.,  and  Gosf.  and  Chadwick,  JJ.,  concur. 


Grand  Trunk  Western  Ry.  Co.  v.  Poole. 

(Supreme  Court  of  Indiana,  Nov.  29,  1910.) 

[93  N.  E.  Rep.  26.] 

Pleading — Demurrer — Matters  Not  Appearing  on  Face  of  Plead- 
ing.—Contributory  negligence  must  affirmatively  appear  on  the  face 
of  the  complaint  to  justify  the  sustaining  of  a  demurrer  thereto  on 
that  ground. 

Master  and  Servant — Injury  to  Servant — Complaint — Sufficiency. — 
\  complaint  in  an  action  for  injuries  to  a  switchman  caught  in  a 
defectively  blocked  frog  which  alleges  that  it  was  the  custom  of 
the  railroad  company  to  block  its  frogs,  that  the  switchman  knew  it, 
that  he  had  no  knowledge  of  the  unsafe  condition  of  the  frog,  that 
relying  on  the  custom  and  being  absorbed  in  the  performance  of  his 
duties  he  did  not  discover  the  defect  causing  the  injury,  sufficiently 
repelled  any  claim  that  the  accident  was  the  result  of  an  assumed 
risk. 

Master  and  Servant — Injuries  to  Servant — Inconsistent  Findings — 
General  and  Special  Verdict. — Where,  in  an  action  for  injuries  to  a 
switchman,  the  jury  specifically  found  that  the  switchman  when  in- 
jured was  performing  his  work  in  the  customary  way  and  that  an- 
other way  suggested  was  always  dangerous,  the  special  verdict  did  not 
contradict  the  general  verdict  for  him. 

Trial— Instructions — Requisites. — The  court  need  not  embody  every 
|€gal  proposition  applicable  to  the  case  in  a  single  instruction,  but 
It  is  sufficient  where  the  instructions  as  a  whole  correctly  state  the 
law. 
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Master  and  Servant — Injury  to  Servant — Care  Required  of  Serv- 
ant.*— A  servant  in  the  discharge  of  his  duties  must  exercise  the  de- 
gree of  care  which  men  of  ordinary  prudence  usually  exercise  for 
their  own  safety  in  similar  circumstances. 

Master  and  Servant — Injury  to  Servant — Contributory  Negligence 
— Evidence.t — The  manner  in  which  railroad  men  of  reasonable  pru- 
dence wefe  accustomed  to  adjust  couplers  on  slowly  moving  cars» 
where  such  practice  was  not  manifestly  negligent,  fixed  the  standard 
by  which  a  switchman's  conduct  in  adjusting  the  coupler  on  a  slowly 
moving  car  must  be  tested,  though  neither  he  nor  the  railroad  com- 
pany knew  of  the  custom. 

Master  and  Servant — Injury  to  Servant — Instructions — ^Proximate 
Cause.} — An  instruction  in  an  action  for  injuries  to  a  switchman 
caught  in  a  defectively  blocked  frog  that  the  negligence  may  be  the 
proximate  cause  of  an  injury  of  which  it  is  not  the  sole  or  imme- 
diate cause,  and  that  if  the  railroad  company  was  negligent  in  either 
of  the  particulars  charged  and  the  negligence  concurred  with  some 
other  causes  in  bringing  about  the  injury,  the  company's  negligence 
was  a  proximate  cause,  correctly  charges  on  proximate  cause. 

Trial — Instructions — Invading  Province  of  Jury. — Such  instruction 
does  not  deny  the  jury  the  right  to  determine  the  proximate  cause  of 
the  injury. 

Master  and  Servant — Injury  to  Servant — Contributory  Negligence. 
— The  question  in  each  case  of  injury  to  a  railroad  employee  is 
whether  the  particular  act  involved  was  attended  with  such  manifest 
or  known  danger  that  a  person  of  ordinary  prudence  would  not  have 
attempted  its  performance  under  the  existing  circumstances,  and  a 
switchman  knowing  that  blocked  and  unblocked  frogs  present  dan- 
gers, and  believing  that  the  frogs  are  blocked,  is  not  guilty  of  con- 
tributory negligence  in  walking  in  front  of  a  moving  car  in  the  per- 
formance of  his  duties,  so  as  to  preclude  a  recovery  for  his  injuries 
caused  by  being  caught  in  a  defectively  blocked  frog. 

Master  and  Servant — Injury  to  Servant — Evidence — Instructions. 
— Where  the  complaint  in  an  action  for  injuries  to  a  switchman 
caught  in  a  defectively  blocked  frog  was  founded  on  the  state  and 

*See  second  foot-note  of  Ryland  7\  Atlantic  Coast  Line  R.  Co. 
(Fla.),  35  R.  R.  R.  56,  58  Am.  &  Eng.  R.  Cas.,  N.  S.,  56. 

tSee  foot-note  of  Southern  Ry.  Co.  v.  Lewis  (Va.),  35  R.  R.  R. 
743,  58  Am.  &  Eng.  R.  Cas.,  N.  S.,  743;  last  foot-note  of  Campbell  r. 
Duluth  &  N.  E.  R.  Co.  (Minn.),  32  R.  R.  R.  490,  55  Am.  &  Eng.  R. 
Cas.,  N.  S.,  490. 

JFor  the  authorities  in  this  series  on  the  question  what  is,  and  is 
not,  the  proximate  cause  of  an  injury,  see  last  foot-note  of  Steverman 
z\  Boston  Elev.  R.  Co.  (Mass.),  36  R.  R.  R.  736,  59  Am.  &  Eng.  R. 
Cas.,  N.  S.,  736;  House  v.  Southern  R.  Co.  (N.  Car.),  36  R.  R.  R. 
508,  59  Am.  &  Eng.  R.  Cas.,  N.  S.,  508;  fifth  head-note  of  Palmei  r. 
Portland  Ry.,  etc.,  Co.  (Ore.),  36  R.  R.  R.  68,  59  Am.  &  Eng.  R.  Cas., 
X.  S.,  68;  last  foot-note  of  Erie  R.  Co.  v.  Schomer  (C.  C.  A.),  35  R. 
R.  R.  303,  58  Am.  &  Eng.  R.  Cas.,  N.  S.,  303. 
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federal  statute  imposing  on  railroad  companies  an  imperative  duty 
to  use  no  car  unless  equipped  with  automatic  couplers  in  working 
condition,  an  instruction  as  to  the  duty  to  inspect  foreign  cars  was 
properly  refused. 

Master  and  Servant — Injury  to  Servant — Negligence. — Proof  of  a 
defective  coupler  in  use,  in  violation  of  the  statutory  requirement 
that  cars  shall  be  equipped  with  automatic  couplers  in  working  con- 
dition, shows  a  prima  facie  case  of  negligence  of  the  railroad  com- 
pany, and  if  the  exercise  of  any  degree  of  care  will  excuse  the,  use 
of  a  defective  coupler,  the  burden  of  showing  the  facts  rests  on  it. 
Master  and  Servant — Injuries  to  Servant — Instructions — Contribu« 
tory  Negligence. — Where  every  way  of  performing  work  was  dan- 
gerous, instructions  as  to  the  choice  of  an  unsafe  way  to  do  work 
when  a  known  safe  way  was  available  were  properly  refused. 

Master  and  Servant — Injury  to  Servant — Defective  Appliances — 
Evidence. — That  a  coupler  on  a  car  would  not  couple  by  impact 
without  previous  adjustment  by  hand  showed  that  the  car  was  not 
equipped  with  an  automatic  coupler,  in  accordance  with  the  federal 
statute. 

Master  and  Servant — Injury  to  Servant — Evidence — Admissibility. 
—In  an  action  for  injuries  to  a  switchman  attempting  to  adjust  a  de- 
fective coupler  on  a  car  about  two  hours  after  he  commenced  work 
as  a  switchman,  evidence  of  the  instructions,  if  any,  given  him  by  the 
foreman  of  the  railroad  company  was  admissible. 

Trial— Special  Interrogatories — Sufficiency. — Where,  in  an  action 
for  injuries  to  a  switchman  caught  in  a  defectively  blocked  frog  while 
walking  in  front  of  a  moving  car  to  adjust  a  coupling  thereof,  the 
evidence  showed  that  the  foreman  was  present  giving  signals  con- 
currently with  the  switchman  and  the  court  submitted  to  the  jury 
in  various  forms  whether  the  switchman  could  have  signaled  the  en- 
gineer to  stop  with  safety  to  himself,  the  answer,  "always  danger- 
ous," was  equivalent  to  a  negative  answer. 

Trial — Special  Interrogatories — Sufficiency. — Special  interrogatories 
submitted  to  a  jury  should  be  so  framed  as  to  admit  of  a  direct  an- 
swer of  "yes"  or  "no." 

Master  and  Servant — Injury  to  Servant — Contributory  Negli- 
gence.§ — ^The  conduct  of  a  servant  sustaining  an  injury  while  in  the 
performance  of  his  duties  must,  in  determining  whether  he  was 
m\Xy  of  contributory  negligence,  be  judged  in  connection  with  the 
master's  negligence  and  the  fact  that  the  servant  could  rely  on 
the  master  performing  its  duties. 


§For  the  authorities  in  this  series  on  the  subject  of  the  right  of  a 
railroad  employee  to  assume  that  his  employer  has  performed  or 
will  perform  its  duties  to  him,  see  second  foot-note  of  Pittsburg, 
etc..  R.  Co.  V,  Schaub  (Ky.).  36  R.  R.  R.  644,  59  Am.  &  Eng.  R. 
Cas.,  N.  S.,  644;  Smith  v,  Chicago,  etc.,  R.  Co.  (Kan.),  36  R.  R.  R. 
640,  59  Am.  &  Eng.  R.  Cas.,  N.  S.,  640. 
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Master  and  Servant — Injury  to  Servant — Contributory  Negligence 
— Question  for  Jury. — Whether  a  switAman  injured  by  being  caught 
in  a  defectively  blocked  frog  while  attempting  to  adjust  the  coupler 
in  front  of  a  moving  car  was  guilty  of  contributory  negligence  held, 
under  the  evidence,  for  the  jury. 

Appeal  from  Circuit  Court,  La  Porte  County;  John  C. 
Richter,  Judge. 

Action  by  David  Norman  Poole  against  the  Grand  Trunk 
Western  Railway  Company.  From  a  judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

Anderson^  Parker  &  Crabill  and  S.  J.  Crumpacker,  for  ap- 
pellant. 

Travis  &  Irwin  and  Slick  &  Slack,  for  appellees. 

Montgomery,  J.  Appellee  recovered  judgment  for  a  personal 
injury  sustained  while  in  appellant's  service  on  account  of  its 
alleged  negligence.  His  complaint  was  in  three  paragraphs,  and 
the  overruling  of  demurrers  to  each  of  them  has  been  assigned 
as  error  demanding  our  first  consideration. 

It  is  alleged  in  the  first  paragraph  of  the  complaint  that  ap- 
pellee entered  appellant's  service  as  a  switchman  at  6  o'clock  on 
October  8,  1906,  and  was  injured  in  the  Oliver  yards  at  South 
Bend  about  8:30  a.  m.  of  that  day.  That  appellant  had  in  said 
yards  four  side  tracks  south  of  the  main  track  and  connected  by 
a  "lead"  track;  and  it  became  appellee's  duty  to  couple  a  loaded 
car  which  was  being  moved  along  said  lead  track  at  the  rate  of 
two  miles  per  hour,  to  a  car  standing  on  side  track  No.  2;  that 
the  cars  were  equipped  with  automatic  couplers,  but  the  pin  of 
the  coupling  on  the  forward  end  of  the  loaded  car  had  been 
pulled  from  its  socket  and  could  not  be  replaced  by  means  of 
the  lever,  and  it  was  necessary  for  appellee  to  go  in  front  of 
said  car  and  replace  the  pin  in  its  socket  and  adjust  the  coupling 
by  hand,  so  that  the  cars  would  couple  automatically;  that  ap- 
pellee stepped  in  front  of  the  moving  car  for  the  purpose  stated, 
and  while  walking  along,  absorbed  in  replacing  the  pin  and  ad- 
justing said  coupling  and  in  the  exercise  of  due  care,  the  shoe 
on  his  left  foot  caught  and  became  wedged  in  a  frog  formed  by 
the  converging  rails  at  the  south  side  of  side  track  No.  2,  and 
while  trying  to  extricate  his  foot  from  said  frog,  he  was  struck 
by  the  moving  car,  thrown  down  and  under  its  wheels,  run  over, 
and  thereby  injured.  It  is  charged  that  appellant  knowingly, 
negligently,  and  carelessly  permitted  the  blocking  in  said  frog 
to  be  and  become  so  worn  and  rotted  away  that  only  a  small 
piece  of  wood  about  six  inches  in  length  remained,  which  was 
not  large  enough  to  block  the  frog  properly,  but  was  wholly  un- 
suitable and  inadequate  to  block  the  same  and  to  keep  the  feet 
of  employees  from  becoming  fastened  therein ;  that  said  piece 
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of  wood  was  not  nailed  or  fastened,  but  lay  loose  in  said  frog, 
and  appellee's  foot  was  caught  and  he  was  thrown  down  and 
injured  by  reason  of  the  fact  that  said  frog  was  improperly, 
defectively,  and  inadequately  blocked  as  aforesaid. 

It  is  further  alleged  that  it  had  been  and  was  appellant's 
custom,  practice,  and  mode  of  doing  business  to  block  all  frogs 
upon  its  lines,  switches,  and  side  tracks,  which  fact  was  known 
to  appellee  and  relied  upon  by  him  at  the  time  he  entered  its 
service  and  was  injured;  and  that  prior  to  his  injury  he  had  no 
knowledge  of  the  defective  blocking  of  said  frog,  but  that  ap- 
pellant knew  of  the  defective  and  dangerous  condition  of  said 
frog  in  time  to  have  repaired  the  same  before  this  accident,  and 
negligently  failed  and  omitted  to  do  so. 

Appellant  challenges  the  sufficiency  of  this  paragraph  claiming 
that  it  discloses  contributory  negligence,  or  that  appellee's  in- 
jury was  the  result  of  a  risk  assumed  by  him.  Appellee  avers 
in  general  terms  that  he  was  in  the  exercise  of  due  care  when 
injured,  and  the  particular  facts  alleged  do  not  contradict  this 
averment.  It  is  well  settled  that  contributory  negligence  must 
affirmatively  appear  on  the  face  of  the  complaint,  to  justify  the 
sustaining  of  a  demurrer  thereto  for  such  cause.  It  is  charged 
that  appellant's  custom  and  practice  was  to  block  all  its  frogs, 
which  fact  was  known  to  appellee,  and  that  he  had  no  knowledge 
of  the  unsafe  condition  of  the  frog  in  question,  and  relying  on 
such  custom  and  practice  and  being  absorbed  in  the  performance 
of  his  duties,  he  did  not  discover  the  defect  which  caused  his 
injury.  These  allegations  were  abundantly  sufficient  to  repel 
any  claim  that  the  accident  was  the  result  of  an  assumed  risk. 
Appellant's  objections  to  this  paragraph  are  untenable,  and  its 
demurrer  was  correctly  overruled. 

The  second  paragraph  contained  all  the  allegations  of  the 
first,  and  further  charged  that  appellant  negligently  permitted 
the  coupling  on  the  forward  end  of  the  moving  car  to  be  and 
remain  in  a  nonautomatic,  inoperative,  and  defective  condition, 
in  that  the  cotter  pin  which  fits  into  the  lower  end  of  the  coupling 
pin  and  prevents  the  same  from  pulling  out  of  its  socket  became 
and  was  lost,  so  that  it  was  necessary  in  order  to  operate  said 
coupling  to  go  in  front  of  said  car  and  replace  said  coupling  pin 
and  adjust  the  coupling  prior  to  each  impact. 

The  third  paragraph  of  complaint  contained  all  the  allegations 
of  the  first,  and  in  addition  alleged  a  breach  of  the  federal  statute 
making  it  unlawful  for  an  interstate  carrier  to  permit  a  car  to 
be  used  in  moving  interstate  traffic  which  is  not  equipped  with 
couplers,  coupling  automatically  by  impact,  and  which  can  be 
uncoupled  without  the  necessity  of  men  going  between  the  cars. 
Act  March  2,  1893,  c.  196,  27  Stat.  531  (U.  S.  Comp.  St.  1901, 
p.  3174). 

The  first  paragraph  having  been  held  good,  it  is  manifest  that, 

38f<R  R  -31 
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for  the  same  as  well  as  additional  reasons,  the  second  and  thiru 
paragraphs  were  properly  held  sufficient. 

The  jury  with  the  general  verdict  returned  answers  to  a  num- 
ber of  special  interrogatories,  and  appellant  moved  the  court  for 
judgment  in  its  favor  on  the  special  interrogatories  and  answe'-s 
thereto,  notwithstanding  the  general  verdict.  This  motion  wis 
overruled  and  this  ruling  assigned  as  error.  It  is  urged  in  this 
connection  that  appellee  was  guilty  of  negligence  in  attempting 
to  adjust  the  coupler  in  a  dangerous  manner  vvrhen  he  might  have 
adopted  another  and  safe  way.  This  contention  is  not  sustained 
by  the  special  findings  of  the  jury.  It  is  specifically  found  that 
appellee  when  injured  was  performing  his  work  in  the  way  usual 
and  customary  in  appellant's  Oliver  yards,  and  that  the  other  way 
suggested,  in  which  the  coupler  might  have  been  adjusted,  was 
"always  dangerous."  The  answers  to  interrogatories  do  not  con- 
tradict the  general  verdict,  and  appellant's  motion  for  judgment 
was   rightfully  overruled. 

A  new  trial  was  sought  on  the  grounds  of  error  in  giving  and 
in  refusing  certain  instructions,  in  the  admission  and  rejection 
of  certain  evidence,  in  not  requiring  the  jury  to  make  more  full 
and  specific  answers  to  certain  interrogatories,  and  because  the 
verdict  is  not  sustained  by  sufficient  evidence,  and  is  contrary  to 
law. 

Instruction*  No.  2  is  attacked  because  the  element  of  assumed 
risk  is  not  included.  The  law  upon  the  subject  of  assumption 
of  risk  was  fully  and  correctly  covered  in  instruction  No.  ."^ 
given  at  the  request  of  appellant.  The  court  is  not  required  to 
embody  every  legal  proposition  applicable  to  the  case  in  a  single 
instruction,  but  it  is  sufficient  i-f  the  instructions  as  a  whole  cor- 
rectly advise  the  jury  upon  the  law. 

Complaint  is  made  of  the  giving  of  instructions  Nos.  5,  8,  and 
9  at  appellee's  request.  These  instructions  were  addressed  to 
the  question  of  liability  for  a  violation  of  the  federal  statute  re- 
quiring automatic  couplers.  The  third  paragraph  of  complaint 
declared  upon  a  breach  of  this  statute,  there  was  evidence  making 
the  giving  of  such  instructions  proper,  and  taking  the  instruc- 
tions together  they  accurately  and  fully  express  the  law  upon 
the  proposition  to  which  they  relate. 

The  court  advised  the  jury  that  if  the  evidence  showed  the 
existence  of  a  general  practice  and  custom  in  appellant's  Oliver 
yards  at,  and  for,  several  years  prior  to,  the  time  of  this  acci- 
dent, of  employees  going  in  front  of  slowly  moving  cars  to  ad- 
just couplings,  of  which  appellant  knew  or  in  the  exercise  of 
ordinary  care  ought  to  have  known,  and  in  which  it  knowinglv 
acquiesced,  and  of  which  practice  and  custom  appellee  knew  and 
relied  upon,  it  would  be  competent  to  consider  such  general 
practice  and  custom  in  connection  with  other  facts  and  circum- 
stances in  evidence,  in  determining  whether  appellee  was  guilty 
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of  contributory  negligence  at  the  time  of  receiving  his  injury. 

The  instruction  was  unduly  guarded  and  its  statements  more 
favorable  to  appellant  than  the  applicable  rule  of  law  required. 
Af^llee.  in  the  discharge  of  his  duties,  was  held  to  the  exercise 
\yi  only  ordinary  care,  or  that  degree  of  care  and  watchfulness 
which  men  of  ordinary  prudence  usually  exercise  for  their  own 
safety  in  similar  circumstances.  The  manner  in  which  other 
railroad  men  of  reasonable  prudence  were  accustomed  to  adjust 
couplers  on  slowly  moving  cars,  provided  such  practice  was  not 
manifestly  negligent,  would  fix  the  standard  by  which  appellee's 
conduct  must  be  tested.  This  would  be  true  even  in  the  absence 
of  knowledge  of  such  custom  by  either  appellant  or  appellee. 
Evidence  of  a  practice  and  custom  in  accord  with  appellee's  con- 
duct was  competent,  and  this  instruction  was  relevant  and  proper. 
Pittsburgh,  etc.,  R.  Co.  v,  Nicholas,  165  Ind.  679.  684,  76  N.  E. 
lll\  Pennsylvania  Co.  v.  McCormick,  131  Ind.  250,  257,  30  N. 
E.  11  \  O'MelHa  v.  Kansas  City,  etc.,  R.  Co.,  115  IMo.  205,  21 
S.  W.  503;  La  Barre  v.  Grand  Trunk,  etc.,  R.  Co.,  133  Mich. 
192. 94  X.  W.  735 ;  Weed  v,  Chicago,  St.  P.,  etc.,  Rv.  Co.,  5  Neb. 
iUnof.)  623,  99  N.  W.  827;  Louisville  &  N.  R. 'Co.  v,  York, 
128  Ala.  305,  30  South.  676;  Pioneer,  etc.,  Co.  v.  Sandberg,  98 
111.  App.  36. 

Instruction  No.  20,  given  at  appellee's  request,  reads  as  fol- 
lows: **Xegligence  may  be  the  proximate  cause  of  an  injury  of 
which  it  is  not  the  sole  or  immediate  cause.  If  you  find  from 
the  evidence  that  defendant  was  negligent  in  either  particular 
alleged  in  the  complaint,  and  that  said  negligence  in  that  par- 
tiailar  concurred  with  some  other  cause  or  causes  in  bringing 
about  and  causing  plaintiff's  injury,  the  defendant's  said  neg- 
ligence would  be  a  proximate  cause  within  the  meaning  of  that 
term  as  used  in  these  instructions."  Appellant  contends  that 
this  instruction  denied  the  jury  the  right  to  determine  the  proxi- 
mate cause  of  appellee's  injury.  In  our  opinion,  the  instruction 
cannot  be  fairly  so  interpreted,  and  is  not  erroneous.  Billman  z/. 
Indianapolis,  etc.,  R.  Co.,  76  Ind.  166,  40  Am.  Rep.  230;  Cleve- 
land, etc.,  Ry.  Co.  v,  Wynant,  134  Ind.  681,  34  N.  E.  569;  Board 
of  Com'rs  v.  Mutchler,  137  Ind.  140,  36  N.  E.  534;  Chicago, 
etc..  R.  Co.  V.  Pritchard,  168  Ind.  398,  409,  79  N.  E.  508,  81 
V.  E.  78,  9  L.  R.  A.  (N.  S.)  857;  29  Cyc.  496-7. 

Instruction  No.  24,  relating  to  the  assessment  of  damages,  of 
which  appellant  complains,  is  almost  a  literal  copy  of  Pittsburg, 
etc..  Ry.  Co.  V,  Montgomery,  152  Ind.  1,  26,  49  N.  E.  582,  69 
L.  R.  A.  875,  71  Am.  St.  Rep.  301. 

The  court  refused  appellant's  tendered  instructions  numbered 
t^o  and  five,  which  were  so  drawn  as  to  declare  appellee  g^-^Ity 
of  contributory  negligence  because  frogs,  both  blocked  and  un- 
blocked, were  known  to  him  to  present  elements  of  danger  to 
one  walking   in   front  of  a  moving  car.     Almost   every   act  of 
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operative  railroading  presents  elements  of  known  danger  to 
the  employee  in  such  service,  but  this  fact  does  not  make  him 
chargeable  with  negligence  in  undertaking  such  work.  The  ques- 
tion in  each  case  is  whether  the  particular  act  involved  was  at- 
tended with  such  manifest  or  known  danger  that  a  person  of 
ordinary  prudence  should  not  have  attempted  its  performance 
under  existing  circumstances.  The  proffered  instructions  were 
properly  refused,  and  the  question  whether  appellee  was  guilty 
of  contributory  negligence  in  this  case  was  not  one  of  law  for 
the  court,  but  one  of  fact  for  the  determination  of  the  jur\%  in 
the  light  of  all  the  evidence,  and  the  instructions  of  the  court 
upon  that  subject. 

Appellant's  instructions  7  and  8  related  to  its  duty  to  inspect 
foreign  cars.  These  instructions  might  have  been  relevant  and 
proper  in  a  common-law  action,  based  upon  a  defect  in  a  foreign 
car,  but  the  paragraphs  of  appellee's  complaint  involving  the  de- 
fective coupling  on  a  foreign  car  were  found  on  the  specific 
provisions  of  state  and  federal  statutes,  imposing  upon  appellant 
an  imperative  duty  to  use  no  car,  without  regard  to  ownership, 
unless  equipped  with  automatic  couplers  in  normal  working  condi- 
tion.    The  tendered  instructions  were  clearly  irrelevant. 

Instruction  No.  9  requested  by  appellant  sought  to  have  the 
jury  charged  that  the  defect  in  the  coupler  shown  in  this  case 
was  not  such  as  reasonably  to  give  appellant  notice  of  danger  to 
appellee  in  the  performance  of  his  duties,  and  that  no  recovery 
based  upon  such  defect  could  be  had.  In  the  most  favorable 
view  to  be  taken  of  the  proposition  advanced,  the  question  was 
not  one  of  law,  but  was  properly  submitted  to  the  jury^  for 
decision,  and  this  instruction  was  rightly  refused. 

Appellant's  instruction  No.  10  declared  there  was  no  evidence 
to  charge  it  with  knowledge  of  the  absence  of  the  cotter  pin,  and 
hence  no  proof  of  negligence  in  failing  to  make  proper  repairs. 
The  showing  of  a  defective  coupler  in  use  in  violation  of  statu- 
tory requirements  constituted  a  prima  facie  case  of  negligence, 
and  if  the  exercise  of  any  degree  of  care  would  excuse  the  use 
of  the  coupler  without  such  pin,  a  question  we  are  not  calleti 
upon  to  decide,  the  obligation  or  burden  of  showing  the  ex- 
tenuating facts  rested  upon  appellant.  This  instruction  pro- 
ceeded upon  an  erroneous  theory  and  was  properly  refused. 

Instructions  11,  12,  13,  14,  15,  16,  17,  18,  19,  20,  21,  and  24 
tendered  by  appellant  purported  to  state  the  law  with  re- 
gard to  the  choice  of  an  unsafe  way  to  do  work  when 
a  known  safe  way  was  equally  available.  A  consideration  of 
these  instructions  is  unnecessary  in  view  of  the  special  finding  of 
the  jury  that  the  suggested  safe  ways  were  "always  dangerous." 
Pittsburgh,  etc.,  Rv.  Co.  v,  Collins.  168  Ind.  467,  476,  80  X.  E. 
415;  New  Castle  Bridge  Co.  v.  Dotv,  168  Ind.  259,  271,  79  X. 
E.  485;  City  of  Muncie  v,  Hev,  164  Ind.  570,  577.  74  N.  E.  350; 
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Baltimore,  etc..  Ry.  Co.  v.  Harbin,  160  Ind.  441,  443,  67  N.  E. 
109;  Roush  v.  Roush,  154  Ind.  562,  573,  55  N.  E.  1017. 

The  twenty-fifth  instruction  tendered  and  refused  declared  as 
a  matter  of  law  that  the  cgr  in  question  was  equipped  with  an 
automatic  coupler  in  accordance  with  the  requirements  of  the 
federal  statute.  It  was  shown  without  dispute  that  the  coupler 
would  not  couple  by  impact  without  previous  adjustment  by 
hand.  This  condition  was  not  in  accord  with  the  manifest  pur- 
pose and  requirements  of  the  law,  and  the  instruction  was  er- 
roneous. 

.Appellee,  as  a  witness,  was  asked  whether  before  receiving 
his  injury,  and  on  the  sam.e  morning,  Mr.  Kellogg,  appellant's 
foreman  and  yardmaster,  instructed  him  with  reference  to  going 
in  front  of  moving  cars,  or  going  between  moving  cars  to  adjust 
defective  cpuplers,  and  answered  in  the  affirmative.  He  was 
then  asked  to  relate  what  Mr.  Kellogg  said  to  him  on  this  sub- 
ject. Appellant's  objection  to  the  question  was  overruled.  Ap- 
pellee's insistence  is  that  he  was  adjusting  the  coupler  at  the  time 
he  was  injured,  in  conformity  with  instructions.  He  had  en- 
tered upon  his  duties  as  switchman  but  two  hours  before  and  it 
was  certainly  competent  for  either  party  to  prove  what,  if  any, 
instructions  had  been  given  him  touching  the  manner  of  per- 
forming the  duties  assigned  to  him.  The  objection  was  correctlv 
overruled.  Indiana  Car  Co.  v.  Parker,  100  Ind.  181,  198; 
Rogers  V,  Overton,  87  Ind.  410. 

The  jury,  in  answer  to  an  interrogatory,  found  that  after 
opening  the  switch  to  track  No.  2,  appellee  could  have  signaled 
the  engineer  to  stop,  and  then  after  the  engine  and  cars  had 
stopped,  gone  in  front  of  the  car  in  question  and  replaced  the 
•ock  pin  in  the  coupler.  They  were  asked  in  various  forms 
whether  this  could  have  been  done  by  appellee  with  safety  to 
himself,  and  answered  in  every  "instance,  "always  dangerous.** 
Appellant  requested  the  court  to  require  the  jury  to  answer  spe- 
cifically "yes"  or  "no,"  but  its  request  was  denied^  and  complaint 
is  made  of  this  ruling.  The  jury  had  found  that  the  engineer 
in  charge  of  the  engine  at  the  time  of  the  accident,  in  distribut- 
ing the  cars  about  the  yards,  was  controlled  and  directed  as  to 
the  movements  of  the  engine  by  signals  from  the  appellee, 
and  also  by  signals  from  Robert  Kellogg,  the  yard  foreman. 
It  was  further  shown  that  the  foreman  was  present  at  the  time 
Raving  signals  concurrently  with  appellee.  The  answer  of  the 
jury  is  responsive  to  the  question  propounded,  and  is  equivalent 
to  a  simple  "no."  The  query  was,  could  appellee  have  done  the 
suggested  act  with  safety  to  himself,  and  the  response  was 
"always  dangerous" — the  clear  meaning  of  which  was,  "not 
with  safety  to  himself,"  or  "no."  If  the  interrogatory  had  been 
made  sufficiently  comprehensive  to  insure  the  engine  remaining 
stationary  while   the    coupler   was   being   adjusted,   a   different 
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answer  would  have  seemed  proper,  but  under  the  circumstances 
shown,  the  thought  in  the  minds  of  the  jurors  doubtless  was  that 
*  the  engine  was  liable  to  move  at  the  signal  of  the  foreman,  at 
any  moment,  making  it  always  dangerous  to  go  in  front  of  the 
cars  to  which  it  was  attached.  Interrogatories  should  ordinarily 
be  so  framed  as  to  admit  of  a  direct  answer  of  yes  or  no,  but 
we  cannot  say  that  the  court  committed  harmful  error  in  refusing 
to  require  such  answer  to  the  interrogatories  under  considera- 
tion. Fort  Wayne,  etc.,  Co.  v.  Page,  170  Ind.  585,  594,  84  N.  E. 
145,  23  L.  R.  A.  (N.  S.)  946;  Salem-Bedford  Stone  Co.  v. 
Hilt,  26  Ind.  App.  543.  59  X.  E.  97. 

The  legality  of  the  verdict  is  challenged  on  the  ground  that 
it  is  not  sustained  by  sufficient  evidence.  Appellant  insists  that 
appellee  was  guilty  of  contributory  negligence  in  trying  to  ad- 
just the  coupler  in  front  of  a  moving  car  when  approaching  a 
frog  and  other  obstructions  known  to  him  to  be  in  the  track. 
Cases  are  cited  in  which  the  court  held  the  injured  party  negli- 
gent as  a  matter  of  law,  but  they  are  readily  distinguishable  from 
this.  In  some  of  them  a  rule  of  the  company  prohibited  an 
employee  from  going  in  front  of  a  moving  car  in  the  performance 
of  his  duties,  and  this  rule  was  violated  without  the  "knowledge 
or  consent  of  the  company,  and  in  other  cases  the  complaining 
employee  had  exclusive  control  of  the  movements  of  the  engine, 
and  voluntarily  undertook  to  do  his  work  in  an  unusual  and 
manifestly  dangerous  way.  when  he  could  have  pursued  a  known 
practical  and  safe  way.  Appellee's  conduct  in  this  case  must  be 
viewed  and  judged  in  connection  with  appellant's  alleged  negli- 
gence. Appellant  had  undertaken  to  block  all  the  frogs  in  its 
yards,  and  appellee  knew  and  relied  upon  this  fact.  A  blocked 
frog  may  not  be  wholly  free  from  danger,  but  we  cannot  say 
that  this  accident  would  have  happened  as  it  did,  if  the  block- 
ing had  been  properly  done  or  been  in  good  condition.  The  evi- 
dence showed  the  blocking  to  have  been  rotten  and  in  bad  shape, 
and  in  this  condition  it  was  likely  to  be  more  dangerous  than 
would  have  been  a  frog  known  to  be  wholly  unblocked,  because 
of  its  apparent  security.  The  engineer  was  not  subject  to  the  ex- 
clusive control  and  direction  of  appellee.  In  view  of  all  the  at- 
tendant facts  and  circumstances  the  question  of  contributory  neg- 
ligence was  rightly  submitted  to  the  jury  for  determina- 
tion, and  we  cannot  say  that  their  conclusion  was  not  warranted 
by  the  evidence. 

The  motion  for  a  new  trial  was  correctly  overruled,  and  the 
judgment  is  affirmed. 
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(Supreme  Court  of  Appeals  of  Virginia,   Nov.   17,   1910.) 

[69   S.   E.   Rep.  323.] 

Master  and  Servant — Death  of  Servant — Railroads — Operation — 
Violation  of  Rules.* — No  recovery  can  be  had  for  the  death  of  a  rail- 
road engineer,  resulting  from  a  collision  caused  by  his  willful  viola- 
tion of  a  rule  regulating  the  operation  of  trains,  of  which  he  had 
knowledge  and  which  remained  unrepealed. 

Master  and  Servant — Death  of  Servant — Railroads — Rules — Sus- 
pension— Waiver — Proof.f — Where  plaintiff  sued  for  death  of  a  rail- 
road engineer  in  a  collision,  due  to  his  violation  of  a  rule,  and  claimed 
that  the  rule  had  been  waived  or  suspended,  the  burden  was  on  plain- 
tiff to  show  that  violations  of  the  rule  had  been  so  frequent  as  to 
become  habitual,  that  they  were  known  or  by  ordinary  care  should 
have  been  known  by  those  charged  with  the, duty  of  enforcing  the 
rules,  and  that  such  persons  with  such  knowledge  took  no  steps  to 
compel  their  observance. 

Trial — Instructions. — Where  a  railroad  engineer  was  killed  in  a 
collision  due  to  his  violation  of  signal  rules,  and  the  evidence  showed 
neither  knowledge  of  infractions  of  the  rule  by  the  superintendent 
or  his  assistants,  nor  a  fixed  habit  of  disregarding  the  rule,  the  court 
erred  in  submitting  to  the  jury  whether  compliance  with  the  rule 
had  been  suspended  or  waived. 

Error  to  Circuit  Court,  Shenandoah  County. 

^  Action  by  Amos  C.  Johnson's  administratrix  against  the 
Southern  Railway  Company.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.     Reversed,  and  remanded  for  new  trial. 

Whittle,  J.  The  judgment  under  review  was  recovered  by 
the  defendant  in  error  (plaintiff  below)  for  the  alleged  negligent 
killing  of  her  intestate,  Amos  D.  Johnson,  in  the  following  cir- 
cumstances: Johnson  was  engineman  on  train  177,  a  through 
freight  running  from  Harrisonburg  to  the  Potomac  yards,  near 
Alexandria,  Va.     At  12:35  o'clock  in  the  afternoon  of  November 

*For  the  authorities  in  this  series  on  the  subject  of  contributory 
negligence  of,  and  asssumption  of  risk,  by  an  employee  violating 
rules  or  orders  ©f  the  master,  see  foot-note  of  Russell  v.  Louisville, 
etc.,  R.  Co.  (Ky.),  35  R.  R.  R.  753,  68  Am.  &  Eng.  R.  Gas.,  N.  S., 
J53;  first  foot-note  of  Craig  v.  Great  Northern  Ry.  Co.  (Wash.),  34 
R^R.  R.  675,  57  Am.  &  Eng.  R.  Gas.,  N.  S.,  675. 

tFor  the  authorities  in  this  seriies  on  the  subject  of  the  waiver  of 
rules  made  for  the  guidance  and  protection  of  railroad  employees, 
^ee  first  foot-note  of  Feneff  v.  Boston  &  M.  R.  R.  (Mass.),  28  R.  R. 
^  497,  51  Am.  &  Eng.  R.  Cas.,  N.  S..  497;  first  head-note  of  Bussey 
•■  Charleston,  etc..  Ry.  Co.  (S.  Car.).  28  R.  R.  R.  244,  51  Am.  &  Eng. 
R-  Cas.,  X.  S..  244. 
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9,  1908,  he  was  killed  at  Pugh's  Run,  a  point  VA  miles  east  of 
Woodstock,  in  a  head-on  collision  with  No.  263,  a  local  freight 
train.  The  situation  will  be  made  plain  by  the  following  extract 
from  the  petition  for  a  writ  of  error : 

*'In  the  operation  of  trains  on  the  Harrisonburg  or  Manassa:> 
branch,  the  defendant  installed  at  all  telegraph  stations  what  is 
known  as  the  'semaphore.'  This  semaphore  consists  of  two 
paddles,  one  being  used  for  east-bound  trains  and  the  other  for 
west  bound  trains.  These  paddles  are  connected  with  and  oper- 
ated by  the  agent  or  operator  at  the  various  stations  by  means 
of  levers,  which  are  located  in  the  latter's  office.  The  normal 
position  of  these  paddles  is  horizontal,  and  when  in  this  position 
the  signal  shows  red,  indicating  danger.  Whenever  a  train  ap- 
proaches a  telegraph  station,  the  rules  require  the  engineman  to 
sound  four  short  blasts  of  the  whistle,  which  is  a  signal  to  the 
operator  to  lower  the  paddle  from  the  danger  to  proceed,  in  the 
event  there  are  no  orders  held  by  him  for  that  train.  If,  how- 
ever, the  operator  has  orders,  the  paddle  remains  at  danger.  As 
a  station  is  approached,  if  the  engineman  fails  to  see  the  pad<!le 
fall  or  changed  to  proceed  before  coming  to  a  stop,  he  is  then 
positively  forbidden  to  proceed  or  leave  that  station  until  he 
receives  either  a  train  order  or  a  clearance  card.  This  clearance 
card  is  a  written  form,  signed  by  the  operator,  addressed  to  the 
particular  train,  stating  that  he  holds  no  orders  for  that  train. 
This  card  is  delivered  in  duplicate,  one  of  which  the  conductoi 
hands  to  the  engineman,  the  other  being  held  by  him;  the  card 
stating  in  large  letters:  'Conductor  and  engineman  must  each 
have  a  copy,  and  see  that  their  train  is  correctly  designated  in  the 
above  form.'  Train  orders  are  delivered  by  the  operator  to  the 
conductor.  He  receives  two  copies,  one  for  himself  and  the 
other  for  the  engineman ;  it  being  made  the  duty  of  the  engine- 
man  to  demand  his  copy  from  the  conductor,  since,  in  the  move- 
ment of  trains  by  orders  and  observance  signals,  the  responsi- 
bility of  the  engineman,  under  the  rules,  is  equal  with  that  of 
the  conductor." 

At  1 1 :40  a.  m.  an  order  was  sent  to  the  operator  at  Edinburg, 
a  station  6  miles  west  of  Woodstock,  directing  174  to  meet  263 
at  Woodstock.  The  same  order  was  delivered  to  train  263  at 
Strasburg  Junction,  a  station  12  miles  east  of  Woodstock. 
Johnson's  train  arrived  at  Edinburg  at  12:01,  and  the  semaphore 
being  set  for  danger  he  gave  the  required  signal,- but  the  paddle 
remained  at  danger,  which  notified  him  that  orders  were  held 
for  the  train,  or  that  he  should  not  proceed  until  he  received  an 
order  or  a  clearance  card.  There  was  conflict  in  the  testimony 
touching  the  delivery  of  the  order  to  the  conductor  at  Edin- 
burg informing  him  that  174  was  to  meet  263  at  Woodstock; 
but,  however  that  may 'have  been,  it  is  undisputed  that  Johnson, 
in   flagrant   violation  of   rule  4,   departed    from   Edinburg  and 
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proceeded  on  his  journey  without  having  received  either  an  order 
or  a  clearance  card.  The  evidence  also  tends  to  show  that  when 
174  approached  Woodstock,  both  paddles  of  the  semaphore  were 
down,  which  under  rule  4  was  an  imperfect  signal ;  and  rule  27 
declares  that  "a  signal  imperfectly  displayed,  or  the  absence  of 
a  signal  at  a  place  where  a  signal  is  usually  shown,  must  be  re- 
garded as  a  stop,  and  the  fact  reported  to  the  superintendent.'* 
The  evidence  tends  further  to  show  that,  after  remaining  at 
Woodstock  about  two  minutes,  Johnson,  in  violation  of  the 
last-mentioned  rule,  left  that  station  at  12:29,  and  the  collision 
'xcurred  at  12 :35. 

To  break  the  force  of  Johnson's  disregard  of  these  vital  regula- 
lions.  the  plaintiff  undertook  to  show  that  they  had  been  so 
frequently  violated  by  the  employees  of  the  defendant  as  to 
warrant  the  jury  in  believing  that  the  superintendent  and  his 
assistants  were  advised  of  that  condition  and  acquiesced  in  the 
non-observance  of  the  rules.  Accordingly  the  trial  court,  upon 
that  theory  and  over  the  objection  of  the  defendant,  instructed 
the  jury  "that  it  is  the  duty  of  a  railroad  company  to  adopt, 
promulgate,  and  enforce  proper  rules  for  the  guidance  and  con- 
trol of  its  employees  engaged  in  the  hazardous  duty  incident  to 
the  moving  and  running  of  trains,  and  particularly  to  avoid 
collision  between  trains  moving  towards  each  other  on  the  same 
track  from  opposite  directions,  and  that  on  the  failure  of  said 
company  in  either  one  of  the  above  particulars — that  is  to  say, 
the  adoption,  promulgation,  and  enforcement  of  said  rules — they 
may  find  the  company  negligent.  And  if  they  believe  from  the 
evidence  that  the  said  rules  were  frequently  disregarded  by  the 
employees  on  defendant's  trains,  with  the  knowledge  or  acquies- 
cence on  the  part  of  those  persons  whose  duty  it  was,  under 
other  rules  of  the  company,  to  report  the  same  to  the  superin- 
tendent's office,  the  jury  may  be  warranted  from  such  circum- 
stances in  imputing  knowledge  of  the  condition  of  affairs  in  this 
respect  to  the  railroad  company,  or  the  want  of  ordinary  care  on 
its  part  in  the  performance  of  its  duty  if  it  remained  in  ignorance 
of  a  disregard  of  its  rules  as  aforesaid." 

The  plaintiff,  in  support  of  the  instruction,  examined  six  rail- 
road men  as  witnesses,  three  of  whom — a  conductor,  an  engine- 
"lan,  and  a  brakeman — with  an  average  experience  of  14  years 
each,  testified  that  they  had  never  violated  the  rule  themselves, 
and  had  no  knowledge  of  its  having  been  violated  by  other  em- 
ployees. Of  the  remaining  three  witnesses,  Chapman,  who  had 
^  station  agent  at  Woodstock  for  27  years,  testified  that  the 
rule  had  been  in  force  generally  throughout  his  entire  term  of 
service;  that  during  that  period,  however,  he  had  known  the 
nile  to  be  disregarded,  but  he  could  recall  no  particular  instance 
of  its  violation.  Yochum,  a  conductor,  and  Hawkins,  an  extra 
wakeman,  also  testified  that  thev  had  known  the   rule  to  be 
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violated.  The  plaintiff  likewise  proved  the  general  rule  of  the 
company  requiring  employees  to  report  all  violations  of  rules 
to  the  superintendent  or  his  assistant,  who  are  charged  with  their 
enforcement. 

The  defendant  then  introduced  the  superintendent  and  assist- 
ant superintendents,  whose  terms  of  service  covered  a  period  of 
7  years,  and  proved  that  they  had  uniformly  enforced  observance 
of  the  rule,  and  that  no  single  instance  of  its  violation  had  been 
brought  to  their  notice. 

The  imperative  necessity  for  adherance  to  the  policy  of  en- 
forcing strict  observance  of  the  rules  in  question  is  obviou>. 
Indeed,  failure  of  duty  either  by  railroad  companies  or  their  em- 
ployees in  a  matter  so  essential  to  the  protection  of  life  and  prop- 
erty would  be  little  short  of  criminal.  And  the  courts  cannot  be 
too  careful  to  avoid  impairing  the  usefulness  of  such  rules  by  en- 
grafting upon  them  unnecessary  limitations  by  way  of  exception 
or  qualification. 

In  Elmgren  v.  Chicago,  etc.,  R.  Co..  102  Minn.  41,  112  X.  \V. 
1067,  12  L.  R.  A.  (N.  S.)  754,  the  court  says:  "It  is  of  the 
utmost  importance,  as  a  matter  of  public  policy,  that  the  strict 
observance  of  these  rules  should  be  insisted  upon  by  railroad 
companies,  and,  whenever  opportunity  occurs,  by  the  courts. 
The  appalling  fatalities  to  human  life  and  the  great  destruction 
of  property  consequent  upon  mismanagement  and  neglect  oi 
signal  devices  is  in  large  measure  avoidable.  However  much 
sympathy  may  be  naturally  felt  for  overworked  employees,  a 
rule  of  law  which  would  ignore  in  any  degree  the  safety  of  the 
public  would  be  little  less  than  calamitous.  If  a  clear  case  of 
violation  of  the  solemn  duty  on  the  part  of  an  employee  to  regard 
signals  be  shown,  he  must  be  held  to  be  in  no  position,  in  the 
absence  of  a  satisfactory  explanation,  to  recover  damages  in  a 
measure  occasioned  by  his  own   fault." 

The  correct  principle  deducible  from  the  authorities  with  re- 
spect to  waiver  or  suspension  of  a  rule  by  way  of  estoppel  from 
acquiescence  may  be  stated  as  follows:  "The  burden  is  upon 
the  plaintiff  to  establish  three  elements,  all  of  which  must  concur: 
( 1 )  The  violation  must  have  been  so  frequent  as  to  become 
habitual.  (2)  The  violations  must  have  been  known,  or  by  the 
exercise  of  ordinarv  care  should  have  been  known,  bv  the  em- 
ployee  or  employees  charged  with  the  dutv  of  enforcing  the 
rules  involved.  (3)  The  employee  charged  with  the  duty  of 
enforcing  the  rule,  being  thus  aware  of  its  habitual  violation, 
took  no  steps  to  secure  and  compel  an  observance."  Wright  r. 
Southern  Rv.  Co.,  101  Va.  36,  42  S.  E.  913 ;  Driver  r.  Southern 
Ry.  Co.,  103  Va.  650,  49  S.  E.  1000,  and  Lane  Bros.  7'.  Seakford. 
106  Va.  93,  55  S.  E.  556,  are  in  harmony  with  the  great  weight 
of  authority  on  the  subject  and  support  the  principle  above 
enunciated. 
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In  the  Wright  Case  it  was  shown  that  the  rule  there  involved 
was  uniformly  and  continuously  disregarded,  with  the  knowledge 
of  the  foreman  of  car  repairs,  whose  duty  it  was  to  enforce  it, 
and  who  took  no  action  whatever  in  regard  to  its  violation.  " 

In  the  Driver  Case  (citing  the  former  case  with  approval)  the 
court  says:  "For  it  is  settled  law  that  an  employee  will  not  be 
absolved  from  the  imputation  of  contributory  negligence  for 
nolating  a  rule  of  the  master,  made  for  his  own,  as  well  as  for 
the  protection  of  others,  because  that  rule  is  habitually  disre- 
garded, unless  it  appears  (and  the  burden  is  on  the  plaintiff  to 
show  this)  that  it  was  done  with  the  knowledge  of  the  master, 
or  he  had  so  neglected  to  enforce  is  as  that  his  conduct  amounted 
to  a  suspension  of  the  rule." 

Lane  Bros.  Co.  v,  Seakford,  supra,  proclaims  the  general 
principle  that  the  master  must  exercise  reasonable  care  to  enforce 
proper  rules  adopted  for  the  guidance  and  protection  of  his  em- 
ployees. 

In  Bailey's  Personal  Injuries,  §  3367,  it  is  said:  "Evidence 
that  employees  of  a  railroad  company  were  accustomed  to  act  in 
nolation  of  a  rule  is  not  admissible  to  establish  a  waiver  of  the 
rule,  unless  it  be  shown  that  a  knowledge  of  the  custom  was 
known  to  the  officers  charged  with  the  enforcement  of  the  rule." 

Again,  at  section  3372b,  the  learned  author  says:  "In  order 
to  claim  a  waiver  of  a  known  rule  by  an  employee  on  the  ground 
that  the  rule  had  been  habitually  disregarded,  and  relieve  him 
from  the  imputation  of  contributory  negligence  in  failing  to  ob- 
''erve  it,  he  must  show  that  knowledge  of  such  non-observance  by 
the  employees  was  brought  home  to  the  master.  *  *  *  j^ 
makes  no  difference  that  other  employees  frequently  or  custo- 
marily disregarded  the  rule,  unless  the  company,  with  knowl- 
^^gt  of  their  practice,  acquiesced  in  it  in  a  way  to  sanction  it, 
^  practically  to  abrogate  the  rule.  Nothing  would  relieve  the 
tenant  from  abiding  bv  his  uniform  orders." 
^  In  Francis  v,  Kansas' City,  etc.,  R.  Co.,  110  Mo.  387,  19  S.  W. 
^'3?.  the  court  says:  "It  would  be  most  unreasonable  and  km- 
ju^t.  after  imposing  upon  the  master  the  duty  of  promulgating 
a  rule  for  securing  the  safety  of  his  servant,  to  permit  the  serv- 
•^nt  to  recover  from  the  master  damages  for  injuries  which  the 
^'bservance  of  the  rule  would  have  prevented.  As  the  master  is 
^"nd  at  his  peril  to  make  the  rules,  the  servant  should  be  equally 
!x)un(l  at  his  peril  to  obey  them.  In  such  case  the  disaster 
1^  brought  upon  the  servant  by  his  own  voluntary  act,  and  he, 
^nd  not  the  master,  who  has  discharged  his  duty,  should  bear 
^"C  consequences.     So  it  has  been  uniformly  ruled." 

This  court  has  consistently  recognized  and  adhered  to  the 
fule  which  denies  recovery  whenever  the  injury  complained  of 
^^as  due  to  the  servant's  willful  violation  of  a  regulation  pre- 
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scribed  for  his  own  safety.  Sheeler  v.  C.  &.  O.  Ry.  Co.,  81  \'a. 
188,  59  Am.  Rep.  654 ;  Darracott  v.  C.  &  O.  Ry.  Co.,  83  Va.  288, 
2  S.  E.  511,  5  Am.  St.  Rep.  266;  S.  V.  R.  Co.  v,  Lucado,  86  Va. 
390,- 10  S.  E.  422 ;  R.  &  D.  R.  Co.  v,  Ridson,  87  Va.  335,  12  S. 
E.  786;  N.  &  W.  R.  Co.  v.  Williams,  89  Va.  165,  15  S.  E.  522; 
R.  &  D.  R.  Co.  V,  Pannill,  89  Va.  522,  16  S.  E.  748;  R.  &  D.  R. 
Co.  v.  Dudley,  90  Va.  304,  18  S.  E.  274;  Driver  v.  Southern  Ry. 
Co.,  supra;  Williams  v.  Norton  Coal  Co.,  108  Va.  608,  62  S.  E. 
342.  See,  also,  Labatt  on  Master  &  Servant,  §  365,  and  note 
on  *'Disobedience  of  Rules''  to  Btst  v.  London,  etc.,  R.  Co..  8 
Am.  &  Eng.  Ann.  Cas.  3. 

In  the  present  case  it  is  true  there  was  some  evidence  of 
violations  by  employees  of  the  defendant  of  the  rules  involved 
in  instruction  No.  1,  yet  direct  knowledge  of  such  infractions 
was  not  brought  home  to  the  superintendent  or  his  assistants; 
nor  did  the  evidence  show  the  habit  or  custom  of  disregarding 
the  rules  to  such  extent  that  knowledge  might  be  inferred  there- 
from. In  these  circumstances,  the  trial  court  erred  in  giving 
instruction  No.  1 ;  and  for  that  error  the  judgment  must  be 
reversed. 

We  have  confined  our  observations  to  this  single  assignment 
of  error,  because  it  was  the  one  chiefly  pressed  upon  us  in  ar- 
gument, and  also  because  it  presents  the  main  reliance  of  the 
defendant  in  error  to  justify  the  recovery. 

As  the  case  must  be  remanded  for  a  new  trial  along  essentially 
diflPerent  lines,  we  have  purposely  refrained  from  expressing 
any  opinion  on  the  weight  of  the  evidence. 

Reversed. 


r 
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(Supreme  Court  of  Iowa,  Nov.  21,  1910.) 
[128  N.  W.  Rep.  529.] 

Master  and  Servant — Master's  Duty — Duty  to  Railroad  Trainmen.* 

—A  railroad  company  must  use  reasonable  care  to  make  their  yards 
as  safe  for  use  by  train  employees  as  is  consistent  with  the  proper 
operation  of  the  road,  and  the  employees  may  depend  to  some  ex- 
tent upon  its   performance  of  such  duties. 

Master  and  Servant — Injuries — Negligence — Sufficiency  of  Evi- 
dence.— Where  the  foot  of  a  brakeman,  killed  by  a  train  which  he 
presumably  was  attempting  to  board  when  injured,  was  found  sev- 
ered from  his  body,  wedged  between  the  guard  rail  and  the  main 
rail  at  a  switchfrog,  a  finding  of  negligence  by  the  company  in  fail- 
ing to  protect  the  opening  between  the  guard  rail  and  main  rail  ;vas 
sustained. 

Master  and  Servant — Injuries — Proximate  Cause. — The  existence 
of  the  unprotected  frog  was  at  least  a  proximate  cause  of  the  in- 
jury to  the  brakeman. 

Master  and  Servant — Presumptions — Exercise  of  Due  Care.f — 
Where  a  freight  brakeman  was  in  the  performance  of  his  duty  when 
killed,  and  the  accident  was  not  witnessed,  so  that  there  was  noth- 
ing to  show  that  he  was  not  then  exercising  reasonable  care  for  his 
safety,  it  will  be  presumed  that  decedent  was  exercising  reasonable 
care  for  his  safety  when  injured,  in  view  of  the  natural  instinct  for 
self-protection. 


*For  the  authorities  in  this  series  on  the  subject  of  the  degree 
of  care  required  of  a  master  in  furnishing  his  servant  a  safe  place 
to  work,  see  second  paragraph  of  first  foot-note  of  House  v.  South- 
ern R.  Co.  (N.  Car.),  36  R.  R.  R.  508,  59  Am.  &  Eng.  R.  Cas.,  N.  S., 
508;  foot-note  of  Maue  v.  Erie  R.  Co.  (N.  Y.),  36  R.  R.  R.  232.  59 
Am.  &  Eng.  R.  Cas.,  N.  S.,  232;  foot-note  of  Texas,  etc.,  Ry.  Co. 
V.  Tuck  (Tex.).  35  R.  R.  R.  748,  58  Am.  &  Eng.  R.  Cas.,  N.  S.,  748. 

For  the  authorities  in  this  series  on  the  subject  of  the  duty  of  a 
railroad  company,  as  an  employer,  to  keep  its  tracks  in  safe  condi- 
tion, see  second  and  third  paragraphs  of  second  foot-note  of  Thomas 
v.  Wisconsin  Cent.  Ry.  Co.  (Minn.),  33  R  R.  R.  609,  56  Am.  &  Eng. 
R.  Cas.,  N.  S.,  609. 

For  the  authorities  in  this  series  on  the  subject  of  the  duty  of 
a  railroad  company,  as  an  employer,  to  block  its  frogs,  see  first 
foot-note  of  York  v.  St.  Louis,  etc.,  Ry.  Co.  (Ark.),  30  R.  R.  R.  466, 
53  Am.  &  Eng.  R.  Cas.,  N.  S.,  466. 

For  the  authorities  in  this  series  on  the  subject  of  the  right  of  a 
railroad  employee  to  assume  that  his  master  has  performed  or  will 
perform  its  duties  to  him,  see  second  foot-note  of  Pittsburg,"  etc., 
R.  Co.  r..Schaub  (Ky.),  36  R.  R.  R.  644.  59  Am.  &  Eng.  R.  Cas., 
N.  S.,  644*:  first  head-note  of  Smith  v.  Chicago,  etc..  R.  Co.  (Kan.), 
36  R.  R.  R.  640,  59  Am.  &  Eng.  R.  Cas.,   N.  S.,  640. 
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Master  and  Servant — Action — Presumption — Conclusiveness.}— The 

presumption  that  a  servant,  injured  while  in  the  performance  of  his 
duty,  was  at  the  time  exercising  due  care  for  his  own  safety,  may 
be  rebutted  by  contrary  evidence,  though  the  circumstances  are  rarely 
such  as  to  make  the  question  whether  it  has  been  rebutted  a  matter 
of  law. 

Master  and  Servant — Contributory  Negligence — Question  for 
Jury. — Where,  though  the  evidence  in  an  administrator's  action  for 
a  brakeman's  death  while  between  the  cars  did  not  show  why  he 
went  between  the  cars,  it  appeared  that  it  was  a  part  of  his  duty  to 
watch  the  condition  of  appliances,  such  as  air  hose  or  pipe  coup- 
lings, between  cars,  and  to  fix  them  if  they  become  defective,  and 
that  it  was  proper  for  a  brakeman  to  lide  on  the  car  to  a  switch, 
which  it  was  his  duty  to  close  in  leaving  it,  and  that  some  of  the 
box  car  ladders  which  were  ordinarily  used  for  that  purpose  were 
on  the  side  of  the  car,  while  others  were  on  the  end,  and  the  evi- 
dence did  not  show  whether  the  cars  between  which  decedent  went, 
or  on  which  he  was  riding,  when  injuied,  were  equipped  with  side 
or  end  ladders  or  handholds,  it  could  not  be  said  as  a  matter  of 
law  that  he  was  negligent  in  going  between  the  cars  where  he  was 
injured,  shortly  after  his  train  pulled  out  of  the  switch,  at  which 
time  it  was  his  duty  to  close  the  switch,  though  the  evidence  also 
tended  to  show  that  the  cars  were  reported  in  good  order  before 
leaving  the   switch. 

Master  and  Servant^Action — Jury  Question — Assumption  of  Risk. 
— A  servant's  assumption  of  risk  is  rarely  so  conclusively  established 
as  to  make  the  question  one  of  law. 

Master  and  Servant — Assumption  of  Risk.§ — A  freight  train  brakt- 


tFor  the  authorities  in  this  series  on  the  subject  of  the  presump- 
tion that  a  person  killed  by  a  train  or  street  car  exercised  due  care 
for  his  own  safety,  see  last  foot-note  of  Sontum  v.  Mahoning,  etc., 
Co.  (Pa.).  35  R.  R.  R.  574.  58  Am.  &  Eng.  R.  Cas..  X.  S.,  574;  sec- 
ond foot-note  of  Louisville,  etc.,  R.  Co.  v.  Engleman  (Ky.),  35  R. 
R.  R.  106.  58  Am.  &  Eng.  R.  Cas.,  N.  S..  106;  first  head-note  of 
Popke  V.  New  York,  etc.,  R.  Co.  (Conn.),  34  R.  R.  R.  375.  57  Am. 
&  Eng.  R.  Cas.,  N.  S..  375;  first  head-note  of  Lundergan  v.  New 
York  Cent.,  etc.,  R.  Co.  (Mass.),  34  R.  K  R.  344,  57  Am.  &  Eng.  R.  Cas.. 
X.  S.,  344;  first  head-note  of  Cottle  v.  New  York.  etc..  R.  Co. 
(Conn.).  34  R.  R.  R.  282,  57  Am.  &  Eng.  R.  Cas..  N.  S..  282. 

tFor  the  authorities  in  this  series  on  the  subject  of  the  suffi- 
ciency of  evidence  to  rebut  the  presumption  of  the  exercise  of  due 
care  by  a  person  killed  by  a  train  or  street  car.  see  last  foot-note  of 
Wade  V.  Western  Maryland  R.  Co.  (Pa.),  30  R.  R.  R.  238.  53  Am. 
&   Eng.   R.  Cas.,  N.  S.,  238. 

§For  the  authorities  in  this  series  on  the  question  whether  a  rail- 
road employee  assumes  the  risks  from  dangerous  conditions  merely 
because  he  has  knowledge  of  their  existence  and  location,  see  sec- 
ond foot-note  of  Silvia  v.  New  York,  etc.,  R.  Co.  (Mass.),  34  R.  R. 
R.  74.  57  Am.  &  Eng.  R.  Cas.,  N.  S.,  74;  third  head-note  of  Cleve- 
land, etc..  R.  Co.  V.  Powers  (Tnd.),  33  R.  R.  R.  563,  56  Am.  &  Eng. 
R.  Cas.,  N.  S.,  563;  second  foot-note  of  Ross  r.  Chicago,  etc..  Ry. 
Co.  (111.),  35  R.  R.  R.  41,  58  Am.  &  Eng.  R.  Cas.,  N.  S..  41. 
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TT.an  did  not,  as  a  matter  of  law,  assume  the  risk  of  injm'y  from 
having  his  foot  caught  in  the  unprotected  space  between  the  main 
rail  and  guard  rail  at  a  frog,  while  going  between  the  cars  in  the 
omrse  of  his  duty,  though  he  had  been  over  the  line  a  number  of 
times  before,  and  was   familiar  with   the  location  of  the   frog. 

Appeal  from  District  Court,  Johnson  County;  R.  P.  Howell, 
Judge. 

Action  at  law  to  recover  damages  for  the  death  of  the  intes- 
tate, alleged  to  have  been  occasioned  by  the  defendant's  negli- 
gence. There  was  a  direct  verdict  and  judgment  for  the  defend- 
ant, and  plaintiff  appeals.     Reversed. 

Hade,  Dutchcr  &  Da^Hs,  for  appellant. 

Carroll  Wright  and  /.  L.  Par  risk,  for  appellee. 

Welwer,  J.  Elmer  A.  Little  entered  the  employment  of  the 
defendant  railway  company  on  September  6,  1906,  and  contin- 
ued therein  until  his  death  on  or  about  October  10,  1907.  His 
>er\ice  was  principally  as  brakeman  on  freight  trains,  but  he 
was  occasionally  for  a  day  or  two  at  a  time  sent  out  as  flagman 
on  passenger  trains.  His  freight  runs  as  a  rule  were,  between 
Sylvia,  111.,  and  Valley  Junction,  Iowa.  At  the  time  of  his  de- 
I  cease  he  was  acting  as  rear  brakeman  on  a  freight  train  known 
as  "Extra  1649  West."  The  accident  occurred  within  the  limits 
of  the  station  yards  at  Oxford,  Iowa.  The  train  reached  Ox- 
ford at  9:40  o'clock  p.  m.,  and  headed  in  upon  a  side  track  to 
permit  the  passage  of  an  east-bound  train  then  nearly  due.  The 
freight  train  was  made  up  of  39  cars,  and  when  it  came  to  a 
j-top  something  more  than  one-half  of  its  length  extended  east- 
ward from  the  station  platform.  There  was  no  switching  of 
cars,  but  the  train  was  cut  at  the  public  crossing  west  of  the 
station.  This  work  was  attended  to  by  the  head  brakeman, 
who  had  been  riding  at  the  front.  When  the  train  stopped,  the 
conductor  and  the  deceased  left  the  caboose  and  walked  west 
to  the  station  platform,  where  they  remained  a  few  minutes, 
until  the  train  moving  east  had  passed,  and  then,  learning  that 
the  block  was  clear,  the  train  was  recoupled  by  the  head  brake- 
nian  and  signal  given  to  start.  As  the  train  began  to  move  west- 
ward, the  conductor  remained  upon  the  platform  to  board  the 
caboose  as  it  passed,  and  the  deceased  walked  westward  in  the 
direction  of  the  west  switch,  which  it  was  his  duty  to  clcse  after 
tne  train  had  passed  out.  From  that  moment  no  witness  again 
5aw  him  alive.  As  the  caboose  pulled  through  the  west  switch, 
the  conductor,  not  seeing  deceased,  and  supposing  that  he  had 
cHmbed  upon  a  car  nearer  the  engine,  closed  the  switch  himself, 
hut  soon  thereafter,  failing  to  find  the  missing  brakeman,  and 
tearing  that  he  had  met  with  an  accident,  stopped  the  train,  and, 
moving  back  upon  the  side  track  which  they  had  just  vacated. 
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discovered  his  dead  body.  His  foot,  severed  from  his  body, 
was  found  wedged  or  fast  in  a  guard  rail  somewhere  from  .<» 
to  100  feet  from  the  west  end  of  the  station  platform,  and  the 
rest  of  his  mangled  remains  a  short  distance  further  west  and 
on  the  south  side  of  the  track.  East  of  the  guard  rail  and  ju<t 
south  of  the  side  track  was  a  loose  and  irregular  gile  of  boards, 
the  magnitude  and  exact  location  of  which  is  varioush'  statevl 
by  the  witnesses.  There  is  also  a  difference  in  statements 
whether  this  pile  was  so  close  to  the  track  as  to  obstruct  the 
passage  of  one  walking  along  the  side  of  a  moving  freight  train. 

Plaintiff,  as  administrator  of  the  estate  of  the  deceased,  brings 
this  action,  founding  his  claim  for  the  recovery  of  the  damages 
on  the  claim  that  the  death  of  his  intestate  was  occasioned  by 
the  company's  negligence  in  failing  to  block  or  otherwise  pro- 
tect the  opening  between  the  guard  and  main  rail,  thereby  creat- 
ing a  dangerous  trap,  in  which  the  deceased,  while  engaged  in 
the  line  of  his  duty,  was  caught,  and  without  contributory  fault 
on  his  part  was  killed.  It  is  also  charged  that  defendant  neg- 
ligently permitted  the  track  to  become  obstructed  by  a  pile  of 
boards,  and  that  by  reason  thereof  deceased,  in  some  manner 
unknown,  fell  upon  or  from  such  obstruction  between  the  mov- 
ing cars,  where  he  met  his  death.  The  defendant  denies  the 
allegations  of  the  petition,  and  further  pleads  that  deceased  had 
been  in  its  train  service  for  a  vear  or  more,  and  knew  that  its 
frogs  and  guard  rails,  and  particularly  the  one  where  the  in- 
jury occurred,  were  not  blocked  or  guarded,  and  that  he  had 
thereby  assumed  the  risk  incident  to  such  condition.  A  jur}' 
having  been  impaneled  for  the  trial  of  the  cause,  the  testimony 
offered  tended  to  establish  a  state  of  facts  substantially  as  above 
indicated. 

The  parties  having  rested,  the  defendant  moved  for  a  directed 
verdict  in  its  favor  on  the  following  grounds:  (1)  Failure  of 
evidence  to  sustain  the  charge  of  negligence  made  against  the 
defendant;  (2)  failure  to  show  absence  of  contributory  neg- 
ligence on  part  of  deceased;  (3)  entire  absence  of  evidence 
as  to  what  deceased  was  doing  at  the  time  of  the  accident  and 
as  to  what  caused  the  injury,  absence  of  evidence  that  he  was 
then  engaged  in  the  line  of  his  duty,  and  no  showing  of  circum- 
stances indicating  negligence  with  respect  to  anything  causing 
the  death  of  the  deceased ;  and  (4)  that  as  a  matter  of  law  de- 
ceased should  be  held  to  have  assumed  the  risk  of  injury  from 
the  unblocked  guard  rail.  The  foregoing  motion  was  sustained 
generally,  a  directed  verdict  returned  for  defendant,  and  from 
the  judgment  entered  thereon  the  plaintiff  appeals. 

The  ruling  of  the  trial  court  implies  a  finding  as  a  matter  of 
law:  (1)  That  the  defendant  was  not  negligent  as  charged;  or 
(2)  that,  if  negligent,  the  death  of  deceased  did  not  result  there- 
from; or  (3)  that  there  is  no  evidence  of  due  care  by  the  de- 
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ceased  for  his  own  safety;  or  (4)  that  deceased  had  assumed 
the  risk  of  defendant's  negligence,  if  any,  with  respect  to  the 
matters  complained  of  in  the  petition. 

1.  The  admitted   facts   make   it  practically   certain   that   de- 
ceased, while  walking  or  running  by  the  side  of  the  moving  train 
in  the  direction  of  the  switch  he  was  expected  to  close,  stepped 
between  the  ends  of  the  moving  cars  for  some  purpose  not  dis- 
dosed  by  the  evidence,  and,  catching  his  foot  in  the  unblocked 
^ard,  was  quickly  drawn  under  the  wheels.    There  is  no  claim 
on  the  part  of  appellee  that  frogs  or  guards  of  this  kind  are  not 
a  source  ot  peril  to  trainmen  having  occasion  to  walk  over  them 
in  the  performance  of  their  duties,  nor  is  it  claimed  that  such 
peril  may  not  be  measurably  removed  or  lessened  by  the  use  of 
blocks  or  wedges  for  that  purpose.     Indeed,  it  appears  from  ap- 
pellee's evidence  that  blocks  were  formerly  in  use  in  its  station 
yards,  but  for  some  reason  not  explained  had  for  a  considerable 
period  been  abandoned.     Service  of  trainmen  and  switchmen  in 
railway  station  yards  is  essentially  dangerous  at  best;  but  it  is 
incumbent  upon  the  companies  operating  them  to  use  reasonable 
care  to  make  them  as  safe  for  their  employees  as  is  consistent 
ftith  the  proper  operation  of  their  roads.     In  the  making  up  of 
trains,  and  the  handhng,  moving,  and  switching  of  cars,  train- 
men are  required  to  walk  upon  and  over  the  yard  tracks  at  all 
times  of  the  day  and  night,  and  ordinarily  they  must  of  necessity 
move  with  quickness  and  celerity  from  point  to  point,  making  it 
quite  impossible   that   in   every   instance   they   should   carefully 
suHTy  their  path,  or  give  close  attention  to  the  planting  of  each 
footstep.    They  may  rightfully  depend  to  some  degree  upon  their 
employers  to  perform  their  duty  to  keep  the  surface  of  the  yards 
free  from  all  perils  not  inherent  in  the  reasonable  construction 
of  the  road  and  prosecution  of  the  business  for  which  they  are 
intended.    Sankey  v.  Railroad  Co.,  118  Iowa,  39,  91  N.  W.  820; 
Fish  V.  Railroad  Co.,  96  Iowa,  702,  65  N.  W.  995 ;  Trott  v.  Rail- 
road Co.,  115  Iowa,  80,  86  N.  W.  33,  87  N.  W.  722.    We  are 
therefore  of  the  opinion  that  upon  the  conceded  facts  a  finding 
of  the  jury  that  defendant  was  negligent  in  failing  to  block  or 
protect  the  frog  in  question  would  have  sufficient  support  in  the 
record.    That  the  existence  of  the  unblocked  frog  was  the  proxi- 
mate cause,  or  at  least  a  proximate  cause,  of  the  death  of  c!e- 
ceased,  is  too  clear  to  require  argument. 

2.  The  debatable  ground  in  the  case,  and  the  one  upon  which 
we  may  assume  the  trial  court  felt  compelled  to  hold  against 
the  right  of  recovery,  is  upon  the  question  whether  the  appellant 
sufficiently  negatived  the  existence  of  contributory  negligence 
on  part  of  the  deceased.  It  is  strenuously  contended  by  appellee 
that  there  is  no  showing  whatever  of  the  reason  or  cause  which 
led  deceased  to  step  between  the  cars  upon  the  frog ;  that  there 
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is  no  evidence  that  in  doing  so  he  was  acting  in  the  line  of  lii> 
duty,  or  was  in  any  manner  using  care  f cr  his  own  safety ;  kii. 
on  the  contrary,  the  very  fact  that  he  did  step  into  such  place 
of  danger  shows  conclusively  his  contributory  negligence.  Some 
of  these  propositions  ignore  rules  which  have  been  thoroughly 
settled  by  this  court.  As  has  already  been  noted,  no  living  wit- 
ness appears  to  testify  as  to  the  acts,  movements,  or  conduct 
of  the  deceased,  from  the  time  he  disappeared  in  the  direction 
of  the  switch  until  he  met  his  death  a  brief  moment  later.  At 
that  time  he  was  in  the  performance  of  his  duty  in  the  appellee^ 
service,  and  there  is  no  suggestion  that  he  was  not  also  exercis- 
ing reasonable  care  for  his  safety.  Under  such  circumstances 
the  appellant,  as  administrator,  is  entitled  to  the  benefit  of  the 
presumption  that  deceased,  moved  by  love  of  life  and  the  ordi- 
nary instinct  of  self -protection  and  self-preservation  which  i> 
characteristic  of  living  reasoning  beings,  was  the  exercise  of 
reasonable  care  to  that  end.  Dalton  v.  Railroad,  104  Iowa,  2^). 
73  N.  W.  349;  Hopkinson  v.  Knapp,  92  Iowa,  328,  60  X.  W. 
653;  Spaulding  v.  Railroad  Co.,  98  Iowa,  205,  67  X.  W.  227; 
Schnee  ^•.  Dubuque,  122  Iowa,  459,  98  N.  W.  298;  Ellis  v.  Oil 
Co.,  133  Iowa,  11,  110  N.  W.  20;  Lunde  v.  Cudahv,  139  Iowa. 
688,  117  N.  W.  1063;  Baker  v.  Railroad  Co.,  95  Iowa,  171.  6.^ 
X.  W.  667;  Grav  v.  Railroad  Co.,  143  Iowa,  268,  121  X.  W. 
1101;  Woolf  V.  Nauman,  128  Iowa,  262,  103  X.  W.  785. 

The  Dalton  Case  involved  a  highway  crossing  accident  occur- 
ring in  the  nighttime,  without  living  witnesses  of  the  conduct  of 
deceased ;  and  this  court,  while  conceding  that  upder  the  circum- 
stances, it  was  the  duty  of  the  deceased  to  stop,  look,  and  listen 
before  venturing  upon  the  crossing,  held  that,  in  the  absence  of 
any  evidence  concerning  his  conduct  in  that  respect,  there  was  a 
presumption  that  he  did  use  due  care,  or,  in  other  words,  that  he 
did  stop,  look,  and  listen.  Indeed,  to  say  that  in  the  absence  of 
other  evidence  the  deceased  is  presumed  to  have  been  exercising 
reasonable  care  is  in  the  very  nature  of  the  case  to  presume  that 
he  did  the  things,  or  took  the  steps,  or  exercised  the  cauticm 
which  reasonable  care  required  him  to  do  or  observe.  Mc- 
Menamv  r.  Scullin-Gallagher  Co.  (Mo.)  130  S.  W.  359.  In 
Baltimore  Ry.  Co.  v.  Landrigan,  191  U.  S.  462,  24  Sup.  Ct.  137, 
48  L.  Ed.  262,  the  deceased,  a  railway  employee  (though  not  a 
trainman),  was  run  over  and  killed  in  the  station  yard  in  the 
city  of  Washington.  No  one  saw  the  accident.  In  some  man- 
ner he  had  been  struck  upon  the  track,  his  legs  severed  or 
crushed,  and  his  body  was  found  lying  near  at  hand.  The  trial 
court  instructed  the  jury  that,  in  the  absence  of  all  testimony 
showing  "whether  deceased  stopped,  looked,  and  listened  before 
going  upon  the  track,  the  presumption  would  be  that  he  did." 
In  approving  this  instruction  the  Supreme  Court  says:  "We 
know  of  no  more  universal  instinct  than  that  of  self-prescrva- 
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tion— none  that  so  insistently  urges  to  care  against  injury.  It 
has  its  motives  to  exercise  in  the  fear  of  pain,  maiming,  and 
death.  There  are  few  presumptions  based  on  human  feelings  or 
experience  that  have  surer  foundations  than  that  expressed  in 
the  instruction  objected  to."  To  the  same  effect,  see  Hendrick- 
m  V.  Railroad  Co,,  49  Minn.  245,  51  N.  W.  1044,  16  L.  R.  A. 
261,32  Am.  St.  Rep.  540;  Railroad  Co.  v,  Weber,  76  Pa.  157, 
18  Am.  Rep.  407 ;  Schum  v.  Railroad,  107  Pa.  12,  52  Am.  Rep. 
■168.  In  Johnson  v.  Railroad  Co.,  20  N.  Y.  65,  75  Am.  Dec.  375, 
discussing  the  same  question,  the  court  says:  "The  natural  in- 
stinct of  self-preservation  would  stand  in  the  place  of  positive 
eWdence."  The  presumption  is  something  more  than  a  .mere 
shadowy  generali^.  In  the  absence  of  direct  evidence,  the  pre- 
sumption supplies  its  place,  and  if  the  issue  of  contributory 
n^ligence  is  the  only  obstacle  to  recovery  it  is  sufficient  to  sup- 
port a  verdict  for  the  plaintiff.  True,  this  presumption  may  be 
"vercome  by  a  showing  of  other  circumstances  from  which  the 
jun-  may  fairly  conclude  that  deceased  was  not  in  fact  exercising 
due  care ;  but  in  the  nature  of  things  this  counter  showing  can 
rarely  be  so  overwhelming  and  conclusive  as  to  make  the  ques- 
tion whether  the  presumption  has  been  fairly  overcome  a  mat- 
ter of  law.  See,  also,  Bickel  v.  Railroad  Co.,  217  Pa.  456,  66 
Atl.756,  118  Am.  St.  Rep.  926. 

This  leads  us  to  the  inquiry  (perhaps  the  most  vital  one  in 
this  discussion)  whether  the  court  can  say  that  in  stepping  be- 
tween the  moving  cars  deceased  was  guilty  of  contributory  neg- 
ligence as  a  matter  of  law.  To  so  hold  we  must  lay  down  the 
rule  that  under  no  circumstances  may  a  brakeman,  on  his  own 
initiative  at  least,  step  between  the  cars  of  a  moving  train  with- 
out debarring  himself  from  recovery,  if  injured  in  so  doing, 
although  the  injury  would  not  have  occurred  but  for  the  negli- 
gence of  his  employer.  This  must  be  so  if  we  are  to  say  deceased 
was  negligent ;  for,  if  there  may  have  been  any  emergency  with 
respect  to  the  train  or  the  cars  calling  him  in  the  line  of  duty  to 
go  into  the  place  of  danger,  then,  in  the  absence  of  evidence  to 
the  contrary,  the  presumption  obtains  that  the  emergency  arose, 
and  that  he  exercised  due  care  in  performing  that  duty.  In 
recognizing  that  presumption  neither  court  nor  jury  is  required, 
as  counsel  seem  to  think,  to  assume  the  existence  of  any  par- 
ticular unproved  fact  or  the  occurrence  of  any  particular  un- 
proved emergency.  If  the  record  is  such  that,  under  the  rule  to 
which  we  have  referred,  a  presumption  of  due  care  obtains,  then 
proof  of  an  act  which  may  or  may  not  have  been  negligent  ac- 
cording to  the  circumstances  under  which  it  was  done  will  not 
justify  a  holding  as  a  matter  of  law  that  the  presumption  of 
care  is  thereby  rebutted.  We  do  not  understand  appellee  to  con- 
tend that  in  the  operation  of  freight  trains  in  or  through  station 
yards  circumstances  may  not  arise  calling  a  brakeman  in  the  per- 
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a  brakeman  may  go  between  cars  of  a  moving  train  in  perform- 
ance of  the  service  in  which  he  is  employed,  without  being 
chargeable  with  negligence  as  a  matter  of  law,  has  often  been 
held.  Fish  v.  Railroad  Co.,  96  Iowa,  702,  65  N.  W.  995;  Spauld- 
ing  V,  Railroad  Co.,  98  Iowa,  205,  67  N.  W.  227 ;  Lowe  v.  Rail- 
road Co.,  89  Iowa,  420,  56  N.  W.  519;  Brown  v.  Railroad  Co.,  92 
Iowa,  408,  60  N.  W.  779;  Steele  v.  Railroad  Co.,  43  Iowa,  109. 

Most  of  the  cited  cases  refer  to  the  coupling  and  uncoupling 
of  cars  while  in  motion,  and  it  is  said  by  counsel  that,  as  this 
train,  was  already  made  up  and  in  motion  to  leave  the  side  track, 
there  could  have  been  no  occasion  of  this  kind  calling  the  de- 
ceased into  such  place  of  danger.  Even  if  this  be  true,  the  evi- 
dence shows  that  the  brakeman's  duty  was  not  limited  to  the 
mere  act  of  coupling  and  uncoupling  cars.  It  was  a  part  of  his 
duty  to  keep  an  eye  on  the  condition  of  the  train,  and  if  any- 
thing was  discovered  by  him  to  be  out  of  order,  as,  for  example, 
the  loosening  of  the  hose  or  pipe  coupling  employed  in  working 
the  air  brakes,  it  was  his  duty  to  fix  it.  It  appears  also  to  have 
been  a  usual  and  appropriate  act  of  brakeman  to  climb  a  moving 
train  and  ride  to  the  switch,  which  they  were  required  to  open 
or  close.  Some  of  the  ladders  for  this  use  are  placed  on  the 
outside  of  the  car  near  the  end,  while  in  other  instances  they 
are  attached  to  the  end  of  the  car.  To  climb  a  car  of  the  latter 
type,  witnesses  say  that,  "in  order  to  go  upon  that  kind  of  a  car. 
they  have  to  go  between  the  two  cars."  The  record  dees  nr.t 
disclose  the  manner  in  which  the  cars  of  this  train  were  equippeil 
in  that  respect.  Enough  has  been  said  to  show  that,  although 
it  is  not  known  what  was  the  particular  occasion  leading  the  de- 
ceased into  the  place  of  danger,  yet,  so  long  as  the  mere  act  of 
his  going  between  the  cars  is  not  necessarily  an  act  of  negligence, 
the  presumption  is  that  he  was  in  the  line  of  duty  in  so  doing. 

The  cases  cited  by  appellee  are  not  inconsistent  with  this  con- 
clusion. In  Brown  r.  Railroad  Co.,  69  Iowa,  163,  28  N.  VV.  488, 
there  was  direct  evidence  by  living  witnesses  of  the  material 
facts,  and  no  presumption  could  be  indulged  in,  and  it  was  af- 
firmatively found  by  the  court  that  there  was  no  **emergency  re- 
quiring any  such  exposure  to  danger."  In  Martensen  v.  Rail- 
road Co.,  60  Iowa,  705,  15  N.  W.  569,  all  the  circumstances  of 
the  accident  were  shown  in  evidence,  and  the  court  found  that 
the  act  of  the  plaintiflF  "was  wholly  unnecessary,  and  that  he 
was  performing  no  dutv"  to  his  employer  in  so  doing.  In  Hag- 
gerty  v.  Railroad  Co.,  90  Iowa,  405.  57  N.  W.  896,  the  evidence 
"showed  without  conflict  that  the  injured  person  was  riding  on 
the  ladder  without  any  reason  for  so  doing."  So  in  all  the  prece- 
dents cited  recovery  was  denied,  because  on  the  undisputed  show- 
ing the  parties  injured  or  killed  were  acting  "without  reason  ox 
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excuse"  (Dillon's  Case,  118  Iowa,  645,  92  N.  W.  855),  or  with- 
out "having  any  duty  there"  (Baker's  Case,  95  Iowa,  163,  63 
X.  W.  667),  or  for  other  sufficient  reason  which  forbade  the 
indulgence  of  any  presumption  of  care  on  their  part. 

To  say  as  a  matter  of  law  that  deceased  was  guilty  of  con- 
tributory negligence,  simply  because  he  appears  to  have  stepped 
between  the  cars,  or  to  say  that  his  administrator  may  not  go 
to  the  jury  in  this  case  because  of  failure  of  proof  to  negative 
want  of  care  in  taking  the  position  of  danger,  is  to  abolish  al- 
together the  presumption  of  which  we  have  spoken.  It  is  the 
ven*  absence  of  all  direct  human  testimony  which  calls  into 
activity  the  presumption  that  the  deceased  did  not  risk  his  life 
recklessly  or  without  reasonable  cause.  This  presumption  may 
be  strengthened  or  weakened  by  other  proven  circumstances; 
but  generally  it  is  for  the  jury  to  say  whether  it  has  been  over- 
come. The  testimony  to  w^hich  counsel  for  appellee  refer,  which 
tends  to  show  that  before  leaving  the  side  track  on  the  night  in 
question  the  train  was  inspected  and  reported  to  be  in  good  order, 
affords  a  legitimjate,  but  not  decisive,  circumstance  bearing  on 
this  question  whether  there  was  any  occasion  for  deceased  to 
go  between  the  cars ;  but  it  is  not  of  such  conclusive  character 
as  makes  the  question  of  contributory  negligence  one  of  law. 

The  allegation  of  the  petition  that  a  pile  of  boards  had  been 
negligently  left  by  the  defendant  in  proximity  to  the  side  track, 
and  was  in  some  manner  instrumental  in  the  injury,  is  without 
sufficient  support  in  the  record.  That  a  pile  of  boards  had  been 
left  by  the  side  of  the  track  near  the  place  of  the  accident  is 
shown;  but  that  it  in  any  manner  contributed  to  the  injury  of 
the  deceased  is  purely  a  matter  of  conjecture. 

Of  the  plea  of  assumption  of  risk  we  may  say  that  assumption 
of  risk  arising  from  the  master's  negligence  is  rarely  so  unequivo- 
cally established  as  to  become  a  question  of  law  merely.  We 
aie  very  clear  that  this  is  not  a  case  calling  for  an  exception  to 
the  rule. 

In  our  judgment,  the  plaintiff  made  a  case  for  the  jury,  and 
the  court  erred  in  directing  a  verdict  for  defendant.  A  new 
trial  must  therefore  be  ordered. 

Reversed. 
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(Supreme  Court  of  Iowa,  Nov.  21,  1910.) 

[128  N.  W.  Rep.  548.] 

Master  and  Servant — Injury  to  Servant — Ordering  Servant  to 
Work  without  Sufficient  Sleep — Assumption  of  Risk.* — Though  it 
may  be  negligence  for  a  master  to  order  an  employee,  who  has  been 
without  substantial  rest  or  sleep  for  30  hours,  to  lire  a  locomotive 
for  a  2-hour  trip,  yet  the  natuial  inference  being  that  the  employee 
was  better  advised  than  the  master  of  his  ability  or  want  of  ability 
to  stand  the  strain,  and  this  not  being  overcome,  and  he  not  having 
been  peremptorily  ordered,  but  merely  told  there  was  no  one  else 
available  for  the  train,  and  after  he  said  he  "felt  bum,"  and  more 
like  laying  off  than  making  the  run,  been  encouraged  with  the  state- 
ment that  the  run  was  a  short  one,  and  that  after  his  return  he 
would  have  steady  work  as  an  engineer,  and  then  having  consented, 
with  the  statement  that  if  he  had  to  go  he  guessed  he  could,  he 
will  be  held  to  have  assumed  the  risk,  and  so  not  entitled  to  re- 
cover for  injury  from  being  overcome  by  lack  of  sleep. 

Appeal  from  District  Court,  Woodbury  County;  F.  R.  Gaynor. 
Judge. 

See  opinion  for  statement  of  the  case.    Affirmed. 

A.  J.  &  J,  A.  Van  Wagenen,  for  appellant. 
Wright ^&  Sargent^  James  C.  Davis,  George  E.  Hise,  and  A. 
A,  McLaughlin^  for  appellees. 

Weaver,  J.  The  plaintiff  alleges  in  substance  that  he  was  en- 
gaged in  the  service  of  the  defendant  as  locomotive  fireman  and 
engineer;  that  during  the  2d  and  3d  days  of  August,  1906,  in 
obedience  to  the  orders  and  directions  of  his  employer,  he  was 
kept  in  continuous  active  labor  in  said  service  for  more  than  24 
hours  without  sleep  or  rest,  whereby  he  had  become  so  greatly 
exhausted  that  he  was  unable  to  appreciate  the  dangers  arising 
from  continuing  in  his  said  work  while  in  such  condition,  and 
that  while  thus  weakened  and  exhausted  he  was  negligently  or- 
dered by  his  superior  to  make  still  another  trip  over  the  road, 
and  that  in  attempting  to  obey  such  order  he  became  unconscious 

*For  the  authorities  in  this  series  on  the  subject  of  the  assump- 
tion of  risks  by  employees  in  obeying  orders,  see  extensive  note, 
12  R.  R.  R.  377,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  377:  foot-note  of 
Boucher  v.  Oregon  R.  &  Nav.  Co.  (Wash.),  31  R.  R.  R.  279,  54 
Am.  &  Eng.  R.  Cas.,  N.  S..  279;  second  foot-note  of  Foley  7'.  Bos- 
ton &  N.  St.  Ry.  Co.  (Mass.),  31  R.  R.  R.  251,  54  Am.  &  Eng.  R. 
Cas.,  N.  S.,  251;  second  paragraph  of  first  foot-note  of  Day  v.  Lou- 
isiana Western  R.  Co.  (La.),  29  R.  R.  R.  111.  52  Am.  &  Eng.  R- 
Cas.,  N.  S.,  111. 
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and  fell,  from  his  engine,  sustaining  the  injury  of  which  he  com- 
plains. To  this  claim  the  defendant  pleads  a  general  denial,  and 
alleges  that  plaintiff  had  assumed  the  risk,  if  any,  arising  from 
his  obedience  to  his  superior's  orders. 

From  the  testimony  offered  on  the  part  of  plaintiff,  the  jury 
would  have  been  justified  in  finding  that  for  a  considerable  pe- 
riod prior  to  plaintiff's  injury  he  had  been  in  the  employ  of  the 
defendant,  originally  as  a  section  hand,  later  as  a  locomotive  fire- 
man, and  thereafter  as  engineer  or  fireman,  as  the  business  of 
the  company  appeared  to  demand,  on  its  line  of  road  between 
Sioux  City  and  Missouri  Valley.  Being  at  Missouri  Valley  on 
the  morning  of  August  2,  1906,  he  was  called  at  4 :45  to  prepare 
to  fire  the  engine  hauling  a  train  to  Sioux  City  which  was  due  to 
leave  at  6:40;  the  intervening  time  being  employed  in  getting 
his  breakfast  and  making  the  engine  ready  for  the  trip.  He  ar- 
rived in  Sioux  City  at  9:05  a.  m.,  from  which  place  he  would  be 
regularly  due  to  leave  on  the  return  trip  at  12:10  p.  m.  Just 
prior  to  1 1 :30  a.  m.  he  was  notified  of  his  promotion  to  the  rank 
of  engineer  and  directed  to  assume  charge  of  an  engine  to  haul 
a  train  which  was  due  out  at  that  hour,  but  did  not  in  fact  leave 
until  12:25  p.  m. ;  plaintiff  meanwhile  being  busy  in  obtaining 
lunch  and  working  at  or  about  his  engine.  The  train  reached 
Missouri  Valley  at  3:20  p.  m.,  and  very  soon  again  started  for 
Sioux  City  **with  running  orders  as  far  as  Onawa."  At  Onawa 
he  was  engaged  with  his  engine  at  yard  work  for  about  two 
hours,  when  he  was  ordered  back  to  Missouri  Valley,  arriving 
there  about  10:40  p.  m.  On  his  arrival  he  received  orders  to 
return  to  Sioux  City.  He  objected  on  account  of  his  weariness, 
but  the  rest  of  the  train  crew,  who  had  been  at  work  less  con- 
tinuously than  plaintiff,  desired  to  complete  the  trip  as  ordered, 
and  plaintiff  consented,  and  work  was  resumed.  The  train 
reached  Sioux  City  about  3  a.  m.  of  August  3d,  and  after  some 
delay  in  getting  his  engine  to  the  roundhouse  plaintiff  went  to 
bed  about  5  o'clock  a.  m.  On  account  of  the  heat,  or  his  extreme 
weariness,  he  was  unable  to  sleep,  and  at  8  o'clock  he  arose  and 
started  for  the  station,  for  the  purpose  of  requesting  a  layoff. 
On  his  way  he  met  the  company's  "call  boy,"  who  informed  him 
that  he  was  wanted  by  the  foreman  of  engines,  whose  duty  it 
was  to  assign  enginemen  to  their  runs.  On  responding  to  the 
call,  he  informed  the  foreman  he  was  ''feeling  bum,"  and  told 
him  of  his  want  of  sleep.  The  foreman  complained  of  a  lack 
of  enginemen,  and  that  he  had  no  one  else  to  fire  the  engine 
which  was  to  haul  the  passenger  train  due  to  leave  for  Mis- 
souri Valley  about  noon.  Plaintiff  spoke  of  his  need  of  rest  and 
sleep;  but  the  foreman  told  him  it  was  only  about  two  hours' 
^york,  and  that  he  "could  stand  it  all  right."  He  also  told  plain- 
tiff to  come  back  prepared  to  stay  at  Sioux  City,  as  the  company 
would  thereafter  use  him  as  engineer.     Plaintiff  finally  under- 
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took  the  sefvice  and  proceeded  to  put  his  engine  in  readiness. 
The  train  pulled  out  at  12:20  p.  m. ;  plaintiff  doing  the  usual 
work  of  fireman  until  it  neared  the  town  of  Whiting.  At  this 
point,  and  while  the  train  was  in  motion,  he  was  standing  with 
one  foot  on  the  engine  and  one  foot  on  the  tender,  in  the  act  of 
breaking  up  lumps  of  coal,  when  he  suddenly  became  uncon- 
scious and  fell  outward  to  the  ground,  receiving  the  alleged  in- 
juries for  which  he  demands  compensation.  The  engineer  was 
looking  in  another  direction  at  the  time,  and  no  one  appears  to 
have  witnessed  the  accident.  Plaintiff  has  no  recollection  what- 
ever of  what  occurred  after  he  undertook  to  break  the  coal  uniii 
he  again  regained  consciousness  after  being  picked  up  and  taken 
aboard  the  train.  Xone  of  his  bones  were  broken,  but  he  re- 
ceived a  cut  on  his  head  and  one  on  his  leg.  His  shoulder  was 
also  injured,  his  ankle  was  sprained,  and  his  spine  "bothered" 
him.  One  side  of  his  face  was  bruised  by  the  gravel  and  cinders 
upon  which  he  had  fallen,  and  at  the  time  of  the  trial  he  claimed 
to  be  still  suffering  from  the  effects  of  the  accident.  He  had 
recovered  sufficiently,  however,  to  be  then  able  to  run  a  station- 
ary engine,  in  which  work  he  was  receiving  35  cents  an  hour. 

At  the  close  of  plaintiff's  testimony,  defendant  moved  for  a 
directed  verdict-  in  its  favor,  stating  1 1  grounds  for  the  requested 
ruling.  These  may  be  grouped  in  general  terms  as  follows :  ( 1 ) 
There  is  no  evidence  on  which  to  find  the  defendant  chargeable 
with  negligence;  (2)  the  evidence  does  not  sufficiently  negative 
contributory  negligence  on  plaintiff's  part;  (3)  it  appears  from 
the  evidence  that  plaintiff  had  assumed  the  risk;  and  (4)  the 
plaintiff's  fatigue,  if  any,  is  not  shown  to  have  been  the  proxi- 
mate cause  of  his  injury.  This  motion  was  sustained  generally, 
and  upon  the  verdict  so  directed  judgment  was  entered  against 
plaintiff  for  costs,  and  he  appeals. 

1.  The  first  question  naturally  arising  under  the  issues  is 
whether,  as  between  master  and  servant,  the  former  may  under 
any  circumstances  be  charged  with  negligence  in  requiring  or 
directing  the  latter  to  work  an  unreasonable  length  of  time  with- 
out adequate  opportunity  for  rest  and  sleep.  That  such  con- 
duct on  the  master's  part  may  be  negligent  as  to  a  third  person, 
who  without  fault  oil  his  part  is  injured  because  of  the  servant's 
weakness  or  exhaustion  so  produced,  is  not  denied  by  appellee 
in  argument.  See,  also.  Railroad  Co.  v,  Kelton,  28  Tex.  Civ. 
App.  137,  66  S.  W.  887;  Traction  Co.  v,  Crosbie,  169  Ind.  281. 
81  N.  E.  474,  13  L.  R.  A.  (N.  S.)  1214;  Pelin  v.  Railroad  Co.. 
102  App.  Div.  71,  92  N.  Y.  Supp.  468.  But  the  question  pre- 
sented by  the  case  at  bar  is  one  which  has  not  frequently  occu- 
pied the  attention  of  the  courts,  and  the  statute  (chapter  103. 
Laws  32d  Gen.  Assem.)  making  it  unlawful  for  any  railway 
company  to  require  or  permit  a  trainman  who  has  been  on  duty 
more    than    16    consecutive    hours     to    perform     any     further 
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service  without  having  opportunity  to  rest  at  least  10  hours,  not 
having  been  enacted  at  the  time  of  plaintiff's  injury,  has  no  bear- 
ing on  the  controversy,  except,  perhaps,  as  a  suggestion  of  the 
legislative  idea  concerning  the  limit  of  consecutive  service  which 
may  reasonably  be  required  of  servants  engaged  in  the  operation 
of  trains. 

In  Smith  v.  Railroad  Co.,  39  Tex.  Civ.  App.  468,  87  S.  VV. 
1052.  the  court  appears  to  have  reached  a  conclusion  adverse  to 
the  position  of  appellant  herein.     There  an  engineer  fell  asleep 
on  his  engine  and  was  injured  in  a  collision,  which  would  have 
been  avoided  had  he  been  awake  and  attentive  to  duty.     He 
charged  the  company  with  negligence  in  having  kept  him  on 
duty  for  31  hours  without  rest;  but  the  court  held  that  plaintiff 
assumed  the  risk  by  consenting  to  remain  at  his  post  longer  than 
his  strength  would  reasonably  permit,  and  was  therefore  not  en- 
titled to  damages.    On  the  other  hand,  in  Great  Northern  v.  Cou- 
ture, 14  Quebec  K.  B.  316,  7  A.  &  E.  Ann.  Cas.  190,  recovery 
was  allowed  for  the  death  of  a  brakeman  on  the  sole  ground  that 
deceased  had  been  kept  at  work  for  an  unreasonable  length  of 
time  without  sleep,  thereby  so  exhausting  his  strength  as  to  in- 
crease the  hazard  of  injury  in  obeying  an  order  to  make  a  coup- 
ling of  freight  cars.    It  is  true  that  in  this  instance  the  brakeman 
had  not  reached  his  majority,  and  the  action  was  brought  by  his 
iather ;  but  the  opinion  nowhere  suggests  his  minority  or  lack  of 
experience  as  a  material  circumstance  affecting  his  right  of  re- 
covery.    The  two  cases  here  referred  to,  in  which  the  courts 
appear  to  reach  opposite  conclusions,  are  the  only  precedents 
called  to  our  attention  by  counsel  as  being  directly  in  point  upon 
the  facts  involved,  and  our  search  of  the  books  reveals  no  others. 
Some  other  decisions  are  cited  as  involving  principles  appli- 
cable to  the  question  before  us.    Republic  Iron  Co.  v.  Ohler,  161 
Ind.  393,  68  N.  E.  901,  decided  by  the  Supreme  Court  of  Indiana, 
holds  that  the  fatigue  of  the  servant  from  48  hours'  continuous 
labor  was  a  competent  circumstance  for  consideration  upon  the 
question  whether  he  appreciated  the  peril  or  assumed  the  risk  of 
the  master's  alleged  negligence  in  not  providing  a  safe  place  to 
work.    The  same  court  has  held  that  a  master,  who  in  violation 
of  statute  requires  a  youth  under  16  years  of  age  to  work  more 
than  60  hours  per  week,  is  negligent,  and  when  the  employee 
thus  overworked  falls  asleep  from  exhaustion,  and  is  injured,  the 
Piaster  is  liable,  and  the  plea  of  assumption  of  risk  is  not  avail- 
able.   Steel  Co.  V,  Yedimak,  172  Ind.  423,  87  N.  E.  229.    It  is 
manifest,  however,  that  the  rules  announced  in  these  latter  cases 
are  hardly  in  point  in  determining  the  issue  we  are  now  consider- 
ing.   Nor  do  we  find  much  help  in  our  own  case  of  Kerr  v. 
Waterworks,  95  Iowa,  509,  64  N.  W.  596,  which  is  relied  upon 
by  appellee.    In  that  case  a  recovery  was  sought  on  the  theory 
that  the  employer  negligently  induced  its  employee  to  leave  his 
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sick  room  and  undertake  work  which  he  was  not  physically  fit 
to  perform,  and  thereby  caused  or  hastened  his  death.  The 
proof  offered  on  the  trial  clearly  negatived  these  allegations,  and 
the  opinion  of  the  court  does  no  more  than  to  hold  that  plaintiff 
failed  to  establish  the  case  made  by  his  pleadings. 

It  is,  however,  an  accepted  principle  of  the  law  that  the  master 
must  observe  reasonable  care  in  giving  orders  to  his  servant  and 
in  sending  him  into  places  or  situations  where  he  is  subject  to 
greater  hazard  than  naturally  pertains  to  the  particular  service 
when  performed  under  rational  and  proper  supervision.     Brick 
Co.  V.  Sobkowiak,  148  111.  573,  36  X.  E.  572 ;  Greenleaf  i\  Rail- 
road Co.,  29  Iowa,  14,  4  Am.  Rep.  181 ;  Patterson  v.  Railroad 
Co.,  76  Pa.  389,  18  Am.  Rep.  412;  Fox  v.  Railroad  Co.,  86  Iowa, 
374,  53  N.  W.  259,  17  L.  R.  A.  289;  Harker  v.  Railroad  Co.,  88 
Iowa,  413,  55   N.  W.  316,  45  Am.   St.  Rep.  242;  Hawlev  v. 
Railroad  Co.*,  82  N.  Y.  370;  Railway  Co.  z\  McCarty,  49  Xeb. 
475,  68  X  .W.  633 ;  Cook  v.  Railroad  Co.,  34  Minn.  45,  24  X.  W. 
311 ;  Hawkins  v,  Johnson,  105  Ind.  29,  4  X.  E.  172,  55  Am.  Rep. 
169;  Haley  v.  Case,  142  Mass.  316,  7  X.  E.  877;  Steel  Co.  r. 
Schymanowski,  162  111.  459,  44  X.  E.  876.     Generally  speaking, 
the  parties  do  not  stand  upon  an  equal  footing  as  to  the  control 
and  management  of  the  work  in  hand,  or  the  manner  and  means 
of  its  performance,  and  a  prudent  servant  has  a  right  to  depend 
upon  the  ability  and  skill  of  the  agent  or  vice  principal  in  whose 
charge  the  common  master  has  placed  him,  and  is  not  bound  to 
set  up  his  own  judgment  in  resistance  to  that  of  his  superior. 
Car  Co.  V,  Parker,  100  Ind.  181 ;  Rogers  v.  Overton,  87  Ind.  410. 
And  this  is  ordinarily  true,  even  where  the  servant  knows  or 
has  apprehension  of  the  danger;  for  his  position  is  one  of  sub- 
ordination and  obedience,  and  he  mav  within  reasonable  limits 
suppress  his  fears  and  suspicions  in  reliance  upon  the  superior 
knowledge  of  the  master.     Shortel  v,  St.  Joseph,  104  Mo.  lU. 
16  S.  W.  397,  24  Am.  St.  Rep.  317;  Hawlev  v.  Railroad  Co..  82 
X.  Y.  370;  Cook  v.  Railroad  Co.,  34  Minn.  45,  24  X.  W.  311: 
Sheehan  v.  Railroad  Co.,  91  X.  Y.  332. 

But  this  rule,  in  the  absence  of  a  governing  statute,  is  subject 
to  the  general  limitation  that  the  order  of  the  master  or  \'ice 
principal  cannot  be  relied  upon  to  sustain  an  action,  where  the 
hazard  is  so  clearly  imminent  or  certain  that  a  reasonably  prudent 
ser\'ant  would  refuse  obedience.  So,  too,  if  the  danger  to  be 
apprehended  in  obeying  the  order  is  better  known  to  the  servant 
than  to  the  master  giving  the  order,  or  if  the  servant  fully  appre- 
ciates the  nature  and  extent  of  the  risk  to  which  he  is  exposed, 
he  is  held  to  have  assumed  the  risk.  Westcott  z\  Railroad  Co.. 
153  Mass.  460,  27  X.  E.  10;  Gorman  v.  Brick  Co.,  99  Iowa,  2S7. 
68  X.  W.  674;  1  Labatt,  Master  &  Servant,  §  443.  Assuming, 
then,  the  truth  of  all  the  testimony  offered  by  the  plaintiff  in 
this  case,  and  applying  thereto  the  rules  of  law  to  which  we  have 
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adverted,  did  he  make  a  showing  on  which  he  was  entitled  to  a 
verdict  of  the  jury?  After  considerable  reflection  we  feel  com- 
pelled to  answer  this  question  in  the  negative.  *  That  it  was 
negligent  to  order  into  such  a  service  an  employee  who  had  been 
without  substantial  rest  or  sleep  for  30  hours  or  more  may  well 
be  conceded ;  for  while  there  are  some,  and  perhaps  many,  men 
who  could  successfully  respond  to  such  a  test  of  endurance,  there 
is  in  every  such  effort  an  ever-present  and  increasing  peril  that 
over-taxed  strength  will  give  away,  or  that  mental  faculties  will 
be  dulled  or  totally  obscured,  thereby  inducing  disaster.  To  say 
the  very  least,  a  verdict  finding  such  an  order  negligent  would 
not  be  set  aside  as  without  support  in  the  evidence. 

But  the  manner  in  which  such  negligence  affects  the  plaintiff 
i>  somewhat  peculiar.     The  peril  to  w^hich  he  was  thereby  ex- 
posed resulted  largely  from  subjective  conditions,  which  were 
necessarily  clearer  and  more  apparent  to  his  own  consciousness 
than  they  could  be  to  the  foreman  or  superintendent  under  whose 
order  or  direction  he  acted.     Indeed,  the  evidence  tends  to  show 
that  the  foreman  realized  that  plaintiff  had  been  subjected  to 
Hard  service,  and  was  doubtless  considerably  worn ;  for  he  seems 
to  have  addressed  him  by  way  of  request  and  argument,  rather 
than  by  command  or  peremptory  order.     He  told  the  plaintiff 
that  there  were  no  engineers  or  firemen  available  for  this  particu- 
lar train,  and  he  said  he  wanted  plaintiff  to  fire  the  train  to 
Missouri  Valley.     Plaintiff  did  not  refuse,  nor  does  he  appear 
to  have  asked  to  be  excused  from  the  service.     The  nearest  he 
came  to  such  an  expression  was  to  say  that  he  "felt  bum,"  and 
Mi  "more  like  laying  off  than  to  make  the  run."     As  a  witness 
he  says  he  "felt  all  right,  except  being  tired  and  sleepy."     The 
foreman  encouraged  him  by  saying  that  the  run  was  a  short  one, 
and  that  on  his  return  he  would  have  steady  work  as  an  engineer, 
and  with  the  response,  "If  I  have  to  go,  I  guess  I  can,"  he  con- 
sented to  the  service.    The  conversation  was  of  a  good-natured 
and  friendly  character,  and  at  no  time  was  there  any  suggestion 
tbat  plaintiff  would  be  discharged,  or  visited  with  other  evidence 
oi  the  company's  displeasure,  if  he  should  say  that  his  condition 
^as  such  that  he  must  decline  to  undertake  the  work.     If  his 
physical  exhaustion  had  reached  that  degree  which  rendered  it 
doubtful  whether  he  could  do  an  additional  two  or  three  hours' 
labor  as  fireman,  and  he  was  not  himself  conscious  of  the  fact. 
there  is  nothing  in  the  record  to  indicate  that  such  condition  was 
any  more  apparent  to  the  foreman  than  it  was  to  himself.     In- 
deed, as  we  have  already  said,  the  natural  inference  is  that  he 
^as  better  advised  of  his  ability  or  want  of  ability  to  stand  the 
strain  than  the  foreman  could  possibly  have  been,  and  with  this 
knowledge  or  superior  means  of  knowledge  he  chose  to  accept 
^he  service  he  must  be  held  to  have  assumed  the  risk. 
What  effect  the  present  statute  may  have  upon  the  rule  of 
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assumed  risk  as  applied  to  cases  of  this  kind  we  have  no  occasion 
to  consider.  In  many  of  its  applications  the  rule  of  assumption 
of  risk  of  perils  created  by  or  arising  from  an  employer's  negli- 
gence is  a  harsh  one,  which  as  an  original  proposition  cannot 
well  be  harmonized  with  an  enlightened  sense  of  justice;  but. 
until  modified  or  abolished  by  statute,  the  courts  are  bound  to 
observe  it  as  a  fixed  principle  of  the  law  of  master  and  ser\'ant. 
It  may  farther  be  said  that  in  the  case  before  us  we  have  an 
illustration  of  the  operation  of  the  rule  in  its  least  objectionable 
aspect,  in  that  plaintiff,  knowing  the  conditions,  of  which  he 
now  complains,  better  than  it  was  possible  for  the  defendant  to 
known  them,  and  apparently  with  full  appreciation  of  his  alleged 
physical  unfitness  for  the  task,  voluntarily  undertook  its  per- 
formance. 

Appellee  also  argues  that  there  is  no  sufficient  showing  that  the 
alleged  negligent  order  was  the  proximate  cause  of  plaintiff's 
injury,  and  that  in  any  event  he  has  not  shown  himself  free  from 
contributory  negligence.  We  incline  to  the  view  that,  were  the 
case  otherwise  sustainable,  these  were  legitimate  questions  for 
the  jury  to  determine. 

For  the  reasons  stated,  the  judgment  of  the  district  court  is 
affirmed. 


Illinois  Cent.  R.  Co.  ^^  Dodds. 

(Supreme  Court  of  Mississippi,   Nov.  7,  1910.     Suggestion  of  Error 

Overruled    Nov.    14,    1910.) 

[53    So.    Rep.    409.] 

Damages  —  Punitive  Damages  —  When  Recoverable.*  —  Punitive 
damages  are  only  allowable  when  there  exists  some  element  of  in- 
tentional wrong,  or,  in  the  absence  thereof,  negligence  so  gross  as 
to  show  a  reckless  disregard  of  the  consequences. 

Carriers — Actions  by  Passengers — Punitive  Damageaf — Where  a 
conductor,   through   inadvertence,   took  up   a  passenger's   round-trip 


♦For  the  authorities  in  this  series  on  the  subject  of  the  right  to 
recover  punitive  or  exemplary  damages,  see  foot-note  of  Vlasscr- 
vitch  V.  Augusta,  etc.,  R.  Co.  (S.  Car.),  35  R.  R.  R.  721,  58  Am.  & 
Eng.  R.  Cas.,  N.  S.,  721;  last  foot-note  of  Philadelphia,  etc.,  R.  Co. 
V.  Green  (Md.),  34  R.  R.  R.  414,  57  Am.  &  Eng.  R.  Cas.,  N.  S.,  414. 

tFor  the  authorities  in  this  series  on  the  subject  of  the  right  to 
recover  punitive  or  exemplary  damages  for  wrongs  to  passengers, 
see  last  foot-note  of  Owens  v.  Atlantic  Coast  Line  R.  Co.  (N- 
Car.),  36  R.  R.  R.  483,  59  Am.  &  Eng.  R.  Cas.,  N.  S.,  483;  Amann  v. 
Chicago  Consol.  Traction  Co.  (111.),  35  R.  R.  R.  141,  58  Am.  &  Eng. 
R.  Cas.,  N.  S..  141;  foot-note  of  St.  Louis,  etc.,  R.  Co.  v.  Garner 
(Miss.),  35  R.  R.  R.  185,  58  Am.  &  Eng.  R.  Cas.,  N.  S.,  185. 
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ticket  without  returning  the  return  ticket,  and  there  was  no  wan- 
tonness and  disregard  of  the  passenger's  rights,  the  carrier  was  lia< 
ble  only  for  actual  damages. 

Appeal  from  Circuit  Court,  Attala  County;  G.  A.  McLean, 
Judge. 

Action  by  Maria  Dodds  against  the  Illinois  Central  Railroad 
Company.  From  a  judgment  for  plaintiff,  defendant  appeals. 
Reversed  and  remanded. 

Mayes  &  Longstreet,  for  appellant. 

Teat  &  Niles,  5".  L.  Dodd,  and  Flowers,  Fletcher  &  Whitfield, 
for  appellee. 

McLain,  C.  The  plaintiff  obtained  a  judgment  in  the  circuit 
court  of  Attala  county  for  the  sum  of  $175  against  the  defend- 
ant railroad  company  for  damages,  from  which  judgment  the 
defendant  railroad  company  appeals  to  this  court. 

Maria  Dodds,  the  plaintiff,  is  an  old  colored  woman,  living  at 
Kosciusko,  Miss.,  and  on  the  24th  day  of  December,  1909,  she 
purchased  a  round-trip  Christmas  excursion  ticket  from  defend- 
ant railroad  company  at  Kosciusko  to  Brookhaven,  Miss.,  and 
return.  The  object  of  her  visit  to  Brookhaven  was  to  pay  a 
social  visit  and  to  spend  Christmas  with  her  friends,  Le  Roy 
Cooper  and  wife,  colored,  living  at  Brookhaven.  The  evidence 
in  this  case  is  clear  and  conclusive  that  she  did  purchase  the 
ticket.  After  the  purchase  of  the  ticket,  she  boarded  the  train 
of  defendant  and  changed  cars  at  Durant,  there  taking  No.  3 
south  for  Brookhaven.  Some  time  after  this  train  pulled  out 
from  Durant,  the  conductor  came  around  and  took  up  her  ticket, 
giving  her  check  or  station  slip  in  lieu  thereof.  When  the  train 
blew  its  whistle  for  Brookhaven,  the  conductor  came  around  and 
took  up  her  slip,  leaving  her  without  ticket  or  check.  She  dis- 
embarked at  Brookhaven,  and  was  met  by  one  of  the  Coopers, 
who  took  her  out  to  his  home  in  the  edge  of  the  city. 

On  arriving  at  Brookhaven,  she  states  the  weather  was  cold 
and  the  ground  wet,  and  that  she  walked  to  Cooper's  house,  and 
in  doing  so  she  got  her  feet  wet,  because  her  shoes  were  poor  and 
had  no  bottoms.  She  further  testifies,  realizing  that  she  had  no 
return  ticket,  she  went  to  the  railroad  station  at  Brookhaven  the 
next  morning  and  informed  the  agent  that  the  conductor  had 
taken  up  the  return  portion  of  her  ticket,  as  well  as  the  direct 
portion.  The  evidence  shows  that  the  agent  treated  her  with 
kindness  and  courtesy,  and  told  her  that  he  would  see  the  con- 
ductor of  No.  3  about  the  matter.  He  did  so,  and  afterwards 
informed  the  plaintiff  that  the  conductor  said  that  she  had  only 
given  him  one  ticket,  and  that  he  had  no  return  ticket.  The 
plaintiff  states  that  the  day  after  Christmas,  she  was  somewhat 
indisposed,   and    was    sick  on   and   off    for    several    days.     She 
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attributes  this  sickness  of  hers  to  the  frequent  visits  she  had 
to  make  to  see  the  agent  in  reference  to  this  ticket ;  but,  upon  an 
examination  of  this  record,  we  find  that  this  question  of  her 
sickness  was  eliminated  from  the  jury  by  an  instruction  of  the 
court,  and  such  action  of  the  court,  we  think,  was  correct  under 
the  facts.  The  plaintiff  remained  in  Brookhaven  for  ten  days  or 
two  weeks,  when  she  returned  home,  borrowing  the  money  to 
pay  her  passage  from  her  friend  Le  Roy  Cooper. 

The  record  in  this  case  nowhere  shows  that  she  was  treated 
A'ith  any  harshness,  disrespect,  or  insult.  She  testifies  herself 
in  effect  to  this.  Upon  the  trial  of  the  cause  below,  the  chief 
question  tried  before  the  jury  was  as  to  whether  or  not  plaintiff 
had  the  right  to  recover  punitive  damages.  The  instruction? 
given  for  the  plaintiff  submitted  this  question  to  the  jur>\  while 
the  court  refused  an  instruction  for  the  defendant  to  the  effect 
that  the  plaintiff  is  not  entitled  to  any  punitive  or  vindictive  dam- 
ages. 

Upon  an  inspection  of  the  record  in  this  case,  it  is  manifest 
that  the  proof  did  not  warrant  the  rendering  of  a  verdict  for 
exemplary  damages,  nor  the  submission  of  that  question  to  the 
jury.  It  is  nowhere  hinted  or  suggested  in  the  record  that  the 
action  of  the  conductor  was  willful  and  wanton,  nor  does  it  show 
a  reckless  disregard  of  the  rights  of  the  plaintiff,  and  his  actions 
in  this  matter  are  wholly  free  from  any  element  of  insult  or 
rudeness.  Punitive  damages  are  only  allowable  when  there  exists 
some  element  of  intentional  wrong,  or,  in  the  absence  of  intention, 
there  must  be  negligence  so  gross  as  to  show  a  reckless  disre- 
gard of  consequences.  The  action  of  the  conductor  in  taking 
up  the  return  portion  of  plaintiff's  ticket  was  clearlv  through 
hurry  and  inadvertence,  and  the  facts  show  that  his  actions 
were  absolutely  free  from  the  elements  of  willfulness,  wanton- 
ness, and  disregard  to  plaintiff's  rights.  Of  course,  upon  this 
occasion,  he  was  derelict  in  duty,  and  for  this  defendant  is  re- 
sponsible for  all  actual  damages  flowing  from  this  negligence  of 
the  conductor ;  but  it  certainly  affords  no  ground  to  inflict  puni- 
tive damages. 

As  above  stated,  this  is  a  case  in  which  exemplary  damage? 
were  not  allowable,  and  the  court  should  have  so  informed  the 
jury,  as  requested  by  the  defendant  in  one  of  its  instructionfi. 
In  the  case  of  Chicago  Railroad  Company  v.  Scurr,  59  Miss. 
436,  42  Am.  Rep.  373,  the  court  says:  ''That  in  any  and  all 
actions  for  damages,  where  the  proof  fails  to  show  anything 
that  will  warrant  an  imputation  of  willfulness,  recklessness,  or 
rudeness,  it  is  the  duty  of  the  court  to  inform  the  jury,  when 
requested  to  do  so,  that  thev  cannot  inflict  punitory  damages. 
Not  to  do  so,  in  a  case  free  from  doubt,  would  be  an  abdication 
of  judicial  authoritv,  and  the  permission  of  the  jury  to  violate 
the    settled    principles   of    law."     In   the    same   case   the  court 
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further  says:  "For  any  dereliction  of  duty  he  is  to  be  dealt 
with,  as  to  the  measure  of  damages,  like  other  men.  The  powers 
of  common  carriers  over  the  persons  and  property  committed  to 
their  custody  is  very  great ;  and  hence  the  law  imposes  ui>on  them 
the  severest  exactions,  and  a  degre.e  of  responsibility  unknown 
to  other  callings  of  life.  But,  though  these  exactions  are  more 
numerous  and  stringent,  a  nonperformance  of  them  brings  to 
the  delinquent  just  that  which  a  default  of  duty  brings  to  all 
men;  that  is  to  say,  full  compensation  for  thoughtlessness  and 
carelessness,  exemplary  punishment  for  recklessness,  willfulness, 
or  insult." 

For  reasons  assigned  above,  we  think  the  case  should  be  re~ 
versed  and  remanded. 

Per  Curiam.     For  reasons  above  set  forth  by  the  Commis- 
sioner, this  case  is  reversed  and  remanded. 


Hayes  v.  Wabash  R.  Co. 

(Supreme  Court  of  Michigan,  Nov.  11,  1910.) 
[128  N.  W.  Rep.  217.] 

Appeal  and  Error — Review; — Claim  Not  Made  bdow — ^Variance. — 

The  question  of  variance  between  the  declaration  and  plaintiff's 
proof  cannot  be  raised  for  the  first  time  on  appeal. 

Carriers— Contract  of  Carriage— Authority  of  Ticket  Agent.*— The 
passenger  and  ticket  agent  of  a  carrier  having  authority  to  make  all 
usual  and  ordinal  y  contracts  of  carriage  may  contract  to  carry  one 
promptly  to  a  certain  place  on  the  regular  train  to  arrive  there  at 
a  certain  time,  guaranteeing  connection  at  an  intermediate   station. 

Carriers — Contract  of  Carriage — Evidence.f — A  contract  of  car- 
nage is  not  to  be  determined  alone  from  the  passenger  ticket  is- 
sued; but  it  may  be  shown  by  parol  that  before  it  was  issued  the 
ticket  agent  guaranteed  connection  at  a  certain  place,  and  conse- 
quent arrival  at  destination  at  a  certain  time. 

Carriers— Breach  of  Contract  of  Carriage — Damages.^: — Where  a 
earner's  ticket  agent  is  fully  and  repeatedly  informed  that  it  is  nec- 

^  *See  extensive  note,  33  R.  R.  R.  647,  56  Am.  &  Eng.  R.  Cas.,  N. 

S..^647. 

•For  the  authorities  in  this  series  on  the  subject  of  the  admissi- 
•^"'ty  of  parol  evidence  to  vary  the  contract  purported  to  be  ex- 
Pressed  by  the  terms  of  a  railroad  passenger  ticket,  see  last  foot- 
"ote  of  Shelton  v.  Erie  R.  Co.  (N.  J.),  25  R.  R,  R.  70,  48  Am.  & 
fi"g-  R.  Cas.,  N.  S.,  70;  Crabtree  v.  Washington  County  Ry.  Co. 
^^^).  24  R.  R.  R.  472,  47  Am.  &  Eng.  R.  Cas.,  N.  S.,  472. 

+For  the  authorities  in  this  series  on  the  subject  of  the  damages 
recoverable   for  failure   to  carry,   or  delay   in   carrying   a   passenger. 
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cssary  for  one  and  his  attorneys  to  be  in  attendance  at  a  certain 
place  by  a  certain  time  on  a  matter  of  importance,  and  that  if  they 
cannot  so  arrive  by  his  road  they  will  go  by  another,  and  he  guar- 
antees cdnnection  at  B.,  and  consequent  seasonable  arrival  at  desti- 
nation, the  expense  of  a  special  train  from  B.  to  overtake  the  train. 
which  had  left  there  before  their  arrival,  was  in  the  contemplation 
of  the  parties  when  making  the  contract,  so  as  to  be  recoverable  a^ 
damages. 

Carriers — Breach  of  Contract  of  Carriage — Liability — Evidence— 
Time-Tables. § — The  time-table  of  a  carrier,  stating  that  the  time  oi 
arrival  and  departure  of  its  trains  was  not  guaranteed,  and  that  it 
did  not  hold  itself  responsible  for  failure  to  make  connections,  is  in- 
admissible to  show  its  limited  liability,  in  an  action  for  breach  of  il^ 
contract,  made  by  its  ticket  agent,  guaranteeing  connection  at  a  cer 
tain  place,  so  that  the  passenger  should  arrive  at  destination  by  a 
certain  time;  the  passenger  having  a  right  to  rely  on  the  agent's 
representations  and  the  contract  entered  into,  and  not  being  oblii;ed 
to  consult  time-tables  or  public  schedules. 

Witnesses — Credibility — Evidence. — The  time-table  of  a  carrier, 
stating  that  the  time  of  arrival  and  departure  of  its  trains  is  not 
guaranteed,  is  inadmissible  as  bearing  on  the  credibility  of  its  agent, 
who  testified  he  did  not  make  a  contract  with  a  passenger  guaran- 
teeing connection  of  the  train  at  a  certain  place,  so  that  he  could 
arrive  at  destination  at  a  certain  time. 

Error  to  Circuit  Court,  Wayne  County;  Henry  A.  Mandell, 
Judge. 

Action  by  Edward  Hayes  against  the  Wabash  Railroad  Com- 
pany. Judgment  for  plaintiff.  Defendant  brings  error.  Af- 
firmed. 

Argued  before  Ostrander,  Hooker,  Moore,  McAlvay,  and 
Brooke,  JJ. 

Hunt  &  Altland,  for  appellant. 

/.  Lawrence  Hihhard  (Stevenson,  Carpenter  &  Butzel,  of 
counsel),  for  appellee. 

McAlvay,  J.  Upon  writ  of  error  this  case  is  brought  to  this 
court  for  review  by  defendant,  asking  that  a  judgment  recovered 

see  foot-note  of  Illinois  Cent.  R,  Co.  v.  Head  (Ky.),  15  R.  R.  R.  283. 
38  Am.  &  Eng.  R.  Cas.,  N.  S.,  283;  foot-note  of  Miller  r.  Southern 
Ry.  Co.  (S.  Car.),  15  R.  R.  R.  33,  38  Am.  &  Eng.  R.  Cas.,  K.  S..  3a, 
where  all  those  preceding  it  are  collected;  last  foot-note  of  Arkan- 
sas Cent.  R.  Co.  v.  Janson  (.-Xrk.),  32  R.  R.  R.  481,  55  Am.  &  Eng. 
R.  Cas.,  N.  S.,  481;  last  head-note  of  Cincinnati,  etc..  Ry.  Qo.  v. 
Raine  (Ky.),  31  R.  R.  R.  603,  54  Am.  &  Eng.  R.  Cas..  N.  S..  603. 

§For  the  authorities  in  this  series  on  the  subject  of  the  duty  of 
passengers  to  inform  themselves  as  to  the  movements  of  trains,  see 
last  paragraph  of  third  foot-note  of  Black  v.  Atlantic  Coast  Line  R. 
Co,  (S.  Car.),  32  R.  R.  R.  603,  55  Am.  &  Eng.  R.  Cas.,  N,  S.,  603. 


Vol  38  R  R  R— Vol  61  Am  &  Eng  R  Cas  N  S        513. 

Hayes  v.  Wahash  R.  Co 

against  it  be  reversed  for  reasons  hereafter  stated.  The  suit 
was  biought  by  plaintiff  to  recover  certain  damages  claimed,  to 
have  been  sustained  by  him  on  account  of  the  failure  of  defend- 
ant to  perform  a  certain  special  contract  of  carriage  made  and 
entered  into  between  plaintiff  and  the  agent  of  defendant  com- 
ply-in  Detroit  having  entire  charge  of  its  ticket  office  in  the  dty, 
being  styled  the  "city  passenger  and  ticket  agent,"  and  who  has 
been  so  employed  for  many  years.  Plaintiff  having  urgent  busi- 
ness before  one  of  the  Departments  at  Washington,  D.  C,  re- 
quiring his  presence  with  his  attorneys  on  July  20,  1904,  at  10 
o'clock  a.  m.,  and  desiring  to  use  the  least  time  possible  in  making 
the  trip,  claims  that  he  stated  the  circumstance  to  this  passenger 
and  ticket  agent  of  defendant  at  Detrioit  several  days  prior  to 
that  date,  desiring  to  know  if  the  defendant  company,  whose 
train  left  later  than  a  Michigan  Central  train,  would  without  fail 
furnish  transportation  and  carry  the  party  from  Detroit  to  arrive 
at  Washington  before  the  required  time ;  that  if  this  could  not  be 
done  he  would  take  the  Michigan  Central;  that  both  parties 
understood  that  the  making  of  the  connection  at  Buffalo  was 
essential  to  make  the  trip  within  the  time  specified ;  that  the  agent 
promised  to  convey  and  transport  plaintiff  and  his  party  from 
Detroit  to  Washington  in  time  for  the  hearing  and  guaranteed 
and  agreed  to  make  the  connection  at  Buffalo  with  the  Pennsyl- 
vania Railroad  Company  without  fail;  that  relying  upon  fhis 
agreement  plaintiff  afterwards  on  July  18,  1904,  purchased  five 
tickets  and  berths  for  himself  and  party  at  the  office  of  defend- 
ant company  in  Detroit  from  such  agent  for  transportation  to 
Washington,  D.  C,  and  proceeded  upon  the  journey;  that  at 
Buffalo  the  train  missed  connections,  and  plaintiff,  in  order  to 
arrive  at  his  destination  on  time,  chartered  a  special  train  at 
Buffalo  at  an  expense  of  $140,  and  succeeded  in  catching  the 
train  for  Washington  at  Oleon;  that  on  that  train  he  was  re- 
quired to  pay  a  further  sum  of  $4  for  berth  accommodations. 
For  the  recovery  of  these  sums  this  suit  was  instituted.  Upon 
the  trial  there  was  a  dispute  as  to  whether  the  claimed  special 
contract  was  in  fact  made.  This  question  was  submitted  to  the 
jury  and  determined  in  favor  of  the  plaintiff.  A  motion  to 
direct  a  verdict  for  defendant  was  denied.  The  jury  found  a 
verdict  for  the  amount  claimed  by  plaintiff.  Defendant  made  a 
motion  for  a  judgment  in  its  favor  non  obstante  veredicto,  which 
was  denied,  and  a  judgment  was  duly  entered  for  plaintiff.  The 
errors  assigned  relate  to  the  denial  of  these  motions,  refusals  to 
charge,  portions  of  the  charge  as  given,  and  the  acceptance  and 
rejection  of  evidence.  Of  these  many  errors  assigned  it  will 
be  necessary  to  discuss  but  a  few. 

Defendant  claims  in  its  brief  that  there  is  a  fatal  variance  be- 
tween the  declaration  and  the  proofs  of  the  plaintiff.     We  do 

38  R  R  R— 33 
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not  find  that  such  a  claim  was  made  in  the  court  below.  Ft  is 
well  settled  that  this  question  cannot  for  the  first  time  in  a 
case  be  raised  in  this  court. 

The  question  as  to  whether  the  special  contract  of  carriage 
was  made  by  defendant's  agent,  as  claimed  by  plaintiff,  has  been 
settled  by  the  jury  and  will  be  accepted  by  this  court  as  an 
established  fact. 

The  question  of  importance  in  the  case  relates  to  the  authority 
of  the  agent  to  make  this  contract.  It  is  vigorously  denied  on 
the  part  of  defendant  that  this  agent  had  authority  to  make  the 
contract  claimed  by  plaintiff,  and  insisted  that  no  testimony  was 
introduced  by  him  showing  such  authority,  that  the  evidence  on 
the  part  of  defendant  upon  the  question  was  positive  and  un- 
disputed. 

It  is  established  by  the  authorities  that  the  ticket  or  shipping 
agents  of  common  carriers  have  no  authority  to  make  all  usual 
and  ordinary  contracts  of  carriage  and  shipment,  and  that  the 
public  has  a  right  to  assume  that  they  are  authorized  to  do  what- 
ever they  attempt  to  do.  Rudell  v.  Ogdensburg  Transit  Co., 
117  Mich.  568,  76  N.  W.  380,  44  L.  R.  A.  415,  and  cases  cited. 
From  that  case  we  quote:  "Only  when  contracts  are  of  an 
unusual  and  extraordinary  character  is- the  shipper  put  to  in- 
quiry as  to  the  agent's  authority.  Hutch.  Carr.  par.  267 ;  5  Am. 
&  Eng.  Ency.  Law  (2d  Ed.)  351.  A  guaranty  to  a  theatrical 
troupe  that  it  would  arrive  at  a  given  time  is  held  valid.  Foster 
V.  Railway  Co.  [C.  C]  56  Fed.  434.  One  writer  says:  *As 
common  carriers  especially  at  the  present  day  transact  the  greater 
part,  if  not  all,  of  their  business  with  the  public  through  agents 
and  servants,  it  is  plain  that  the  public  have  a  right  to  assume 
that  they  are  authorized  to  do  whatever  they  attempt  to  do.' 
Lawson,  Contracts  of  Carriers,  par.  229.  The  rule  does  not  in- 
clude contracts  so  unusual  and  extraordinary  that  they  cannot 
reasonably  be  included  within  the  general  authority.  *  *  * 
Many  cases  like  the  present  and  that  of  the  theatrical  troupe  arc 
constantly  arising,  where  delivery  at  a  certain  time  is  essential. 
When  the  shipper  and  the  carrier  agree  through  its  agent  upon 
a  date  of  delivery  at  destination  which  gives  the  usual  time  to 
make  the  trip,  such  contract  cannot  be  held  unusual  or  extra- 
ordinary and  is  within  the  general  authority  of  the  agent,  *  *  * 
and  when  the  contract  is  a  reasonable  one  it  must  be  upheld  in 
the  absence  of  notice  of  lack  of  authority."  The  facts  in  the 
case  of  Foster  v.  Railway  Co.,  cited  supra,  were  as  nearly  ident- 
ical as  possible  with  the  case  at  bar.  The  contract  made  with 
the  agent  of  the  carrier  was  the  same  as  that  made  in  this  case. 
That  court  said:  "The  transportation  was  not,  and  was  not  to 
be,  any  different  from  what  any  party  might  have  had  upon  the 
same  train.  The  substance  of  the  guaranty  was  that  such  con- 
nection should  be  made  at  Crawfordsville  as  would  take  the 
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t^ff  tbrough  in  time.    This  was  nothing  undue,  but  was  what 
W2S  due,  and  if  it  was  not  undue  it  was  not  unreasonable."    The 
coDtTBCt  in  this  case  was  to  carry  plaintiff  and  his  party  promptly 
from  Detroit  to  Washington  upon  the  regular  train,  to  arrive 
there  at  the  time  required,  guaranteeing  the  connection  at  Buff- 
alo.  The  agent  of  defendant  company  who  made  this  agreement 
was  its  passenger  and  ticket  agent.    We  are  unable  to  distinguish 
this  case  from  Rudell  v.  Ogdensburg  Transit  Co.,  supra.     The 
court  was  not  in  error  in  holding  and  instructing  the  jury  upon 
this  proposition  that,  if  they  found  that  the  contract  as  claimed 
by  plaintiff  was  made,  he  had  a  right  to  rely  upon  it  in  this  case. 
Argument  is  made  that  the  contract  between  these  parties  is 
determined  by  the  ticket  issued  at  the  time,  claimed  to  have  been 
a  reduced  rate  ticket,  under  which  plaintiff  cannot  recover.    The 
record  does  not  warrant  the  claim  that  this  was  a  reduced  rate 
ticket.   This  passenger  and  ticket  agent  testified  that  it  was  the 
regular  rate  to  Washington  given  at  the  time  by  all  the  railroads. 
The  authorities  already  cited  hold  that  the  contract  of  carriage 
may  be  shown  by  parol,  and  plaintiff's  proofs  tended  to  show 
that  it  was  made  several  days  before  the  tickets  were  purchased. 
This  is  also  held  in  Erie  R.  R.  Co.  v.  Winter,  Adm'r,  143  U.  S. 
60, 12  Sup.  Ct.  356,  36  L.  Ed.  71. 

It  is  contended  that  the  damages  recovered  are  special,  and 
could  not  have  been  within  the  contemplation  of  the  parties  at 
Ae  time  of  making  the  contract.     It  appears  from  the  record 
^hat  defendant's  agent  was  fully  and  repeatedly  informed  of  the 
exigency  that  plaintiff  and  his  attorneys  must  be  in  attendance 
before  one  of  the  Departments  at  Washington  on  July  20th,  in 
fte  forenoon,  on  a  matter  of  importance,  and  the  agent  so  testi- 
fcs.  It  is  true  the  Department  and  the  case  were  not  mentioned. 
ITie  notice,  however,  was  sufficiently  explicit  for  the  purposes  of 
this  case.    The  entire  claim  is  for  money  spent  by  plaintiff  to 
accomplish  exactly  what  defendant  failed  to  do,  and  the  particu- 
lar risk  was  expressly  assumed  by  defendant  as  the  verdict  in- 
dicates. 

Defendant  discusses  but  two  other  assignments  of  error.    The 
<^urt  refused  to  admit  in  evidence  defendant's  time-table   for 
the  purpose  of  showing  that  it  contained  a  paragraph  stating  the 
^e  of  arrival  and  departure  of  its  trains  was  not  guaranteed 
and  the  company  did  not  hold  itself  responsible  for  failure  to 
n^e  connections,  to  show  the  limited  liability  of  the  company, 
and  as  bearing  upon  the  credibility  of  the  agent.     The  plaintiff 
*ent  to  the  proper  place  for  his  information,  and  made  his  con- 
tract with  the  agent  who  assumed  the  authority  to  make  it.    He 
nad  a  right  to  rely  upon  the  representations  of  the  agent  and  the 
contract  entered  into,  and  was  under  no  obligation  to  consult 
^??^-^Wes  or  public  schedules.    Van  Camp  v.  M.  C.  R.  R.,  137 
.wicl\.  471,  100  N.  W.  771.    For  these  reasons  it  was  properly 
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excluded  and  as  bearing  upon  the  agent's  credibility  was  not 
admissible. 

The  other  error  relates"  to  the  claimed  inconsistencies  contained 
in  plaintiff's  teotimony,  and  the  charge  of  the  court  as  to  what 
the  contract  was  which  was  relied  upon  by  plaintiff.  The  testi- 
mony of  plaintiff  taken  together  does  not  present  to  us  the  dif- 
ficulty complained  of.  In  fact,  it  appears  to  us  both  consistent 
and  clear  in  stating  the  terms  of  this  agreement.  The  contract 
relied  upon  was  to  transport  plaintiff  and  his  party  to  Washing- 
ton by  a  certain  time,  by  way  of  Buffalo,  and  guaranteeing  to 
get  them  to  Buffalo  in  time  for  the  connection  for  Washington. 
It  is  obvious  that  the  connection  at  Buffalo  was  a  necessity  in 
order  to  fulfill  the  contract,  and  it  was  the  failure  to  make  this 
connection  in  which  defendant  defaulted.  Defendant  does  not 
appear  to  grasp  the  fact  that  both  propositions  were  necessarily 
included  in  the  contract  which  the  jury  found  was  entered  into 
between  the  parties.  The  portions  of  the  charge  of  the  court 
complained  of  are  consistent  with  this  understanding. 

We  find  no  error  in  this  case. 

The  judgment  is  affirmed. 


Central  of  Georgia  Ry.  Co.  v.  Madden. 

(Supreme  Court  of  Georgia,  Sept.  30,  1910.) 

[69   S.   E.   Rep.  166.] 

Carriers — Carriage  of  Passengers — Duty  to  Render  Physical  As- 
sistance.*— As  a  general  rule,  it  is  not  the  duty  of  the  employees  of 
a  railway  company  in  charge  of  a  passenger  train  to  physically  as- 
sist passenger  in  alighting  therefrom,  but  to  furnish  reasonable  op- 
portunity and  facilities  for  leaving  the  train;  but  the  duty  of  render- 
ing assistance  may  arise  from  special  circumstances. 

Carriers — Carriage  of  Passengers — Duty  to  Allow  Leaving  of  Train 
before  Destination. — Ordinarily,  where  a  passenger  obtains  a  ticket 
entitling  him  to  transportation  over  a  railway  between  two  desig- 
nated points,  no  duty  exists  on  the  part  of  the  carrier  to  afford  him 
opportunities  to  leave  the  train  before  reaching  his  destination,  or 
to  assist  him  in  so  doing. 

Carriers — Carriage  of  Passengers — Duty  to  Passenger  Becoming 
Ill.t — If  a  passenger  on  a  railway  train  becomes  ill  in  transit,  and 

*See  fourth  foot-note  of  Chicago,  etc.,  R.  Co.  v.  Lampman  (Wyo.)i 
34  R.  R.  R.  28,  57  Am.  &  Eng.  R.  Cas.,  N.  S.,  28. 

tFor  the  authorities  in  this  series  on  the  subject  of  the  duties  and 
liabilities  of  a  carrier  as  affected  by  the  sickness,  infirmity  or  help- 
less condition  of  a  passenger,  see  first  foot-note  of  Illinois  Cent 
R.  Co.  V.  Allen  (Ky.),  20  R.  R,  R,  149,  43  Am.  &  Eng.  R.  Cas.,  N. 
S.,  149,  where  all  those  preceding  it  are  collected;  first  foot-note  oi 
Denver,  etc.,  R.  Co.  v,  Derry  (Colo.),  36  R.  R.  R.  141,  59  Am.  & 
Eng.  R.  Cas.,  N.  S.,  141. 
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this  is  known  to  the  servants  of  the  carrier  in  charge  of  such  train, 
or  is  so  apparent  that  they  are  charged  with  knowledge  of  it,  it  is 
their  duty  to  give  him  such  care  and  protection  beyond  that  demanded 
under  ordinary  circumstances  as  is  reasonably  practicable  with  the 
facilities  at  hand,  and  consistent  with  the  safe  and  proper  conduct 
of  the  business  and  the  safety  and  comfort  of  the  other  passengers. 
Carriers — Carriage  of  Passengers — Duty  to  Protect  Passenger — 
Care  Required. — If  a  duty  of  protecting  a  passenger  on  board  of  a 
railway  train  arises,  either  in  the  ordinary  course  of  business  or  un- 
der special  circumstances,  the  measure  of  diligence  required  to  be 
exercised  by  the  carrier  is  extraordinary  care. 

Carriers — Carriage  of  Passengers — Injury  to  Passenger — Action — 
Instructions. — Where  a  female  plaintiff  contended,  and  introduced 
evidence  tending  to  piove,  that  s\^^  became  ill  while  on  board  a 
passenger  train,  and  that  the  carrier  was  negligent  in  failing,  on 
request,  to  afford  her  an  opportunity  to  leave  the  train  in  order  to 
procure  assistance  and  medical  attention,  and  in  failing  to  assist  her 
in  leaving  it  after  knowledge  of  her  condition,  but  that  she  suc- 
ceeded in  getting  oflF,  though  suffering  extreme  pain  and  about  to 
be  delivered  of  a  child,  it  was  not  error  to  refuse  to  charge  that,  if 
the  jury  believed  she  was  able  to  leave  the  train  without  the  assist- 
ance of  the  conductor,  she  would  not  be  entitled  to  recover. 

Damages — Instructions — Personal  Injuries. — It  was  error  to  charge 
that  "for  pains  incident  to  childbirth,  if  no  more,  if  not  unusual  pain, 
you  should  find  for  defendant,"  inasmuch  as,  if  there  were  unusual 
pain,  it  might  not  have  resulted  from  negligence  of  the  defendant. 

Trial— -Instructions — Requests. — It  is  not  good  practice  to  omit  en- 
tirely to  give  the  jury  any  instruction  on  the  subject  of  the  measure 
of  damages,  or  the  diminution  of  damages  which  may  result  from 
negligence  on  the  part  of  the  person  injured,  even  in  the  absence  of 
requests  therefor. 

Evidence — Supposition  of  Witness. — Ordinarily  the  supposition  of 
a  witness  is  not  admissible  in  evidence.  But  where  the  nature  of  the 
case  was  such  that  the  question  of  the  knowledge  of  the  conductor 
of  a  railway  train  of  the  physical  condition  of  a  passenger,  and 
whether  he  failed  in  his  duty  toward  a  sick  passenger,  were  involved, 
as  affecting  the  question  of  liability  of  the  railroad  company  and  the 
extent  of  the  recovery,  if  any,  it  was  admissible  for  him  to  testify 
that  the  passenger  complained  of  being  sick,  but  did  not  state  the 
nature  of  such  sickness,  and  that  he  "supposed  it  was  train  sickness." 
Other  Questions  Not  Considered. — There  were  some  other  inaccuracies 
of  expression  in  charges  complained  of;  but  they  will  probably  not 
occur  on  another  trial,  and  need  not  be  specifically  considered.  The 
newly  discovered  evidence,  if  competent,  can  be  offered  on  another 
trial. 

(Syllabus  by  the  Court.) 


518        Vol  38  R  R  R— Vol  61  Am  &  Eng  R  Cas  N  S 

Central  of  Georgia  Ry.  Co.  v    Madden 

Error  from  Superior  Court,  Monroe  County;  E.  J.  Reagan, 
Judge. 

Action  by  Mary  Madden  against  the  Central  of  Georgia  Rail- 
way Company.  Judgment  for  plaintiff  and  defendant  brings  er- 
ror.   Reversed. 

The  substance,  now  material,  of  the  position  as  amended,  in  an 
action  brought  by  Mary  Madden  against  the  Central  of  Georgia 
Railway  Company,  was  as  follows:  The  plaintiif  boarded  the 
defendant's  passenger  train  in  Atlanta  at  about  8  o'clock  a.  m., 
bound  for  Wrightsville,  Ga.,  having  purchased  a  ticket  for  the 
journey  from  defendant,  and  having  had  her  trunk  checked  from 
the  former  to  the  latter  place.  The  train  was  due  in  Macon  at 
about  11 :30  a.  m.  She  was  far  gone  in  pregnancy  at  the  time, 
and  expected  to  be  confined  in*  about  two  weeks.  Her  condition 
must  have  been  apparent  to  the  conductor  of  the  train,  had  he 
exercised  the  slightest  care  in  observing  her.  She  was  accom- 
panied only  by  her  little  son,  who  was  too  young  to  render  her 
any  assistance.  The  motion  of  the  train  brought  on,  prematurely, 
the  pains  of  childbirth.  When  she  realized  that  the  pains  of 
labor  were  upon  her,  she  notified  the  conductor  of  the  fact,  and 
requested  him  to  put  her  and  her  trunk,  which  contained  her 
own  clothes  and  those  she  had  prepared  for  the  child  to  be  bom, 
off  at  the  next  station,  where  she  could  receive  the  care  and  treat- 
ment proper  for  one  in  her  condition.  This  request  was  first 
made  of  the  conductor  when  the  train  was  about  20  or  25  miles 
from  Atlanta.  He  refused  to  comply  with  her  request,  and  in- 
formed her  that  she  must  go  on  to  Macon.  Her  pains  became 
more  frequent  and  severe  as  the  train  continued  on  its  way,  and, 
realizing  that  the  child  was  about  to  be  born  on  the  train,  despite 
her  efforts  to  repress  her  labors  and  to  defer  the  event,  she  ap- 
pealed to  the  conductor  repeatedly,  and  as  often  as  he  passed 
through  the  car,  to  put  her  and  her  trunk  off  at  each  next  sta- 
tion, and  to  assist  her  in  getting  off.  She  was  unable,  on  account 
of  the  great  pain  that  she  was  suffering,  to  alight  from  the  train 
without  assistance,  and  so  informed  the  conductor  whenever 
she  made  such  requests  of  him.  He  continued  to  refuse  to  put 
her  and  her  trunk  off,  saying  that  she  must  go  to  Macon.  Her 
condition  became  obvious  to  the  other  passengers,  and  she  en- 
deavored to  hide  herself  in  the  toilet-room  for  ladies  in  the 
coach.  When  the  train  reached  Bolingbroke,  her  pain  had  be- 
come so  extreme  and  the  birth  of  the  child  so  imminent  that,  in 
her  desperation,  hardly  knowing  what  she  was  doing,  she  alighted 
from  the  train  with  intense  pain  and  anxiety,  rushed  into  the 
station  house  of  the  defendant,  and  requested  the  young  and  un- 
married man  in  charge  thereof  to  procure  her  a  doctor  at  once, 
as  she  was  about  to  be  delivered  of  a  child.  In  a  verv  few  min- 
utes,  and  before  a  doctor  came,  the  child  was  bom  in  the  station 
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house,  without  any  assistance  to  relieve  her  and  to  alleviate  her 
pain,  and  where  there  was  no  bed  or  couch  upon  which  she 
could  lie,  and  without  any  of  the  conveniences  necessary  at  such 
times.    On  the  defendant's  road,  between  Jonesboro  (about  18 
or  20  miles  from  Atlanta)  and  BoHngbroke,  there  are  seven  or 
eight  stations  where  the  train  stopped,  "and  several  towns-  of 
iMigc  size,  to  wit,  Griffin,  where  there  is  a  hospital,  Barnesville 
and  Forsyth,  where  she  could  have  alighted  from  the  train  if 
assisted,  and  where  her  trunk  could  have  been  put  off,  and  she 
could  readily  have  obtained  medical  assistance,  and  other  as- 
sistance needed  by  women  in  her  condition,     *     *     *     but  at 
neither  of  these  stations  or  towns  would  the  conductor  assist 
her  from  the  train  or  put  off  her  trunk."    She  "suffered  while  on 
said  train,  not  only  the  pains  incident  to  childbirth,  but  these 
pains  were  aggravated  by  her  surroundings,  and  by  the  fact  that 
she  was  on  a  train  which  was  constantly  in  motion.     She  en- 
dured extreme  anxiety  and  nervousness  incident  to  the  conduct 
of  the  conductor  in  refusing  to  put  her  off  with  her  baggage,  and 
in  refusing    to  procure  her    medical  assistance.      Her    delivery 
was  rendered  far  more  painful  on  account  of  such  conduct,  and 
she  was  compelled  to  be  delivered  of  her  child  in  the  station 
house  at  BoHngbroke  on  account  of  the  conduct  of  the  con- 
ductor."    The  negligence  charged  was   (1)   the  failure  of  the 
conductor  to  recognize  the  plaintiff's  condition,  and  to  realize 
that  she  could  not  be  carried  to  Macon,  especially  after  he  was 
informed  by  her  that  she  was  already  in  labor;  (2)  his  refusal  to 
comply  with  her  request  to  put  her  and  her  trunk  off  and  to  as- 
sist her  in  getting  off  the  train;  (3)  his  failure  to  procure  for 
her  "a  physician,  if  there  was  one  on  the  train,  or  telegraphing 
for  one,  or  in  not  asking  for  one  at  some  of  the  various  stations 
which  the  train  passed;"  and  (4)  the  failure  of  the  conductor  to 
assist  her  in  alighting  from  the  train  at  BoHngbroke  and  to  put 
off  her  trunk  at  that  station.    Damages  were  claimed  for  the  pain 
and  suffering,  both  physical  and  mental,  which  she  endured  by 
reason  of  the  negligence  of  the  defendant's  agents  and  employees. 
The  petition  was  demurred  to,  and  the  demurrer  overruled.    The 
trial  resulted,  upon  sharply  conflicting  evidence,  in  a  verdict  for 
the  plaintiff.    The  case  came  up  on  a  bill  of  exceptions  sued  out 
by  the  railway  company,  assigning  error  upon  the  overniling  of 
its  demurrer  and  upon  the  refusal  to  grant  a  new  trial. 

Hall  &  Cleveland,  Cabaniss  &  Willingham,  and  /.  E.  Hall,  for 
plaintiff  in  error. 
R.  L.  Berner  and  /.  M.  Fletclier,  for  defendant  in  error. 

Fish,  C.  J.  (after  stating  the  facts  as  above).  The  demurrer 
began  with  the  following  language :  "And  now  comes  the  de- 
fendant in  the  above-stated  case,  and  demurs  to  the  plaintiff's 
petition,  and  moves  the  court  to  dismiss  the  same,  for  the  follow- 
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ing  reasons."  Then  followed  a  series  of  reasons,  each  beginning 
with  the  word  "because."  We  construe  this  demurrer  to  be  gen- 
eral in  its  character,  and  as  declaring  that  the  whole  petition 
should  be  dismissed  for  certain  assigned  reasons,  and  not  that 
certain  parts  of  the  petition  were  insufficient,  or  that  certain  al- 
legations were  specially  demurred  to  and  sought  to  be  stricken 
therefrom.  The  exception  is  to  the  overruling  of  the  demurrer 
as  a  whole,  and  the  refusal  to  dismiss  the  entire  petition,  not  to 
the  refusal  to  strike  any  particular  part  of  it.  We  will,  there- 
fore, only  deal  with  the  question  whether  the  petition  as  a  whole, 
together  with  the  amendment  thereto,  set  out  a  cause  of  action. 
Thus  considered,  we  think  the  demurrer  was  properly  ovemiled. 
It  does  not  follow,  however,  that  because  we  hold  that  the  pe- 
tition, as  a  whole,  should  not  be  dismissed  for  certain  reasons, 
this  adjudicates  that  each  of  the  allegations  sets  out  a  cause  of 
action,  or  a  valid  right  on  which  to  base  a  recovery. 

A  carrier  of  passengers  is  bound  to  use  extraordinary  dili- 
gence to  protect  the  lives  and  persons  of  its  passengers.  Civ. 
Code  1895,  §  2266.  What  extraordinary  care  requires  depends 
upon  circumstances.  One  circumstance  for  consideration  in 
dealing  with  a  passenger  is  the  condition  of  such  passenger, 
known  to  the  carrier  or  its  agents,  or  so  apparent  as  to  charge 
them  with  knowledge.  To  illustrate :  What  would  be  a  reason- 
able time  to  allow  a  passenger  in  vigorous  health,  and  in  full 
possession  of  his  faculties,  to  alight  from  a  car,  might  not  be 
reasonable  for  a  lame  or  blind  passenger,  or  one  disabled  by 
disease.  If  the  carrier  or  its  agents  know  of  the  infirm  or  dis- 
abled condition  of  a  passenger,  this  is  a  circumstance  to  be  con- 
sidered in  determining  what  extraordinary  care  requires  in  this 
regard.  As  to  persons  who  are  not  passengers,  as,  for  instance, 
a  person  who  is  seen  to  be  crossing  a  railroad  track  by  the  serv- 
ants of  the  railroad  company  engaged  in  running  its  approaching 
train,  the  condition  of  such  person  as  to  age.  feebleness,  deafness, 
or  other  disabling  cause,  if  known  or  apparent  to  them,  would 
be  for  the  consideration  of  the  jury  in  determining  what  ordi- 
nary care  required  on  the  part  of  such  agents  of  the  railroad  com- 
pany, where  the  meavSure  of  diligence  required  was  ordinary  care. 
There  is  a  difference  between  common  carriers  of  goods  and  car- 
riers of  passengers.  The  former  undertakes  to  carry  and  de- 
liver; the  latter  ordinarily  undertakes  to  carry  and  afford  rea- 
sonable opportunity  and  facilities  for  entering  upon  the  carriage 
and  leaving  it  at  the  point  of  destination.  It  is  not  one  of  the 
ordinary  undertakings  of  a  carrier  of  passengers  to  furnish 
nurses  or  medical  attention.  This  idea  has  been  expressed  by 
saying  that  the  carrier  does  not  conduct  a  hospital.  If  one  who 
is  sick,  with  knowledge  of  the  fact,  gets  aboard  a  train,  he  can- 
not complain  that  he  suffers  pain  because  of  such  sickness,  or 
that  the  ordinary  and  necessary  motion  of  the  train  increases  his 
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pain,  without  negtigence  on  the  part  of  the  carrier ;  nor  that  he 
lacks  medical  attention  or  nursing,  with  which  he  has  not  pro- 
vided himself,  and  which  the  carrier  has  not  agreed  to  provide 
for  him.  Nevertheless  a  carrier  of  passengers  does  not  deal 
with  the  strong  and  well  and  the  vigorous  alone ;  and  a  condition 
may  arise  by  reason  of  the  sickness  of  a  passenger  upon  its 
train  which  will  create  an  emergency  imposing  upon  the  carrier 
the  duty  of  dealing  with  the  passenger  in  accordance  with  the 
situation  thus  arising. 

General  statements  of  rules  are  sometimes  subject  to  modi- 
fication under  peculiar  emergencies  or  situations.  Thus  it  may 
be,  and  often  is,  stated  in  general  terms  that  a  passenger  who 
pays  his  fare  is  entitled  to  be  carried  to  his  destination  and  there 
afforded  reasonable  opportunity  to  leave  the  train.  But  if  it 
should  be  ascertained  that  a  passenger  was  suffering  w^th  small- 
pox, the  carrier  not  only  might  cause  him  to  leave  the  train  be- 
fore arriving  at  the  destination  pointed  out  in  his  ticket,  but, 
under  its  duty  for  the  protection  of  its  other  passengers,  it  might 
become  necessary  to  compel  him  to  do  so.  So,  also,  if  a  passen- 
ger should  have  a  ticket  for  a  journey  of  1,000  miles,  and  after 
he  has  been  carried  100  miles  it  should  be  ascertained  by  the  con- 
ductor of  the  train  that  such  passenger  is  in  a  dying  condition, 
it  could  hardly  be  successfully  urged  that  the  agents  of  the  car- 
rier could  wholly  ignore  this  situation  and  allow  the  man  to  die, 
without  the  opportunity  for  obtaining  assistance  or  attention, 
jTwely  because  he  had  not  reached  the  destination  pointed  out 
in  his  ticket.  It  will  thus  be  seen  that  circumstances  and  emer- 
gencies may  raise  a  duty  on  the  part  of  the  carrier  to  afford  a 
passenger  a  reasonable  opportunity  to  leave  the  train  and  to 
obtain  assistance  before  reaching  the  destination  originally  in- 
tended. If  the  passenger  traveled  to  the  end  of  his  journey,  the 
duty  of  exercising  extraordinary  care  for  the  safety  and  protec- 
tion of  his  person,  in  connection  with  his  discharge  as  a  passen- 
ger, would  rest  upon  the  carrier.  If  the  circumstances  were 
such  as  to  raise  the  duty  on  the  part  of  the  carrier  to  discharge 
him  from  the  carriage  before  reaching  the  destination  indicated 
by  his  ticket,  it  is  not  easy  to  see  why  extraordinary  care  should 
not  also  be  required  of  the  carrier  in  discharging  him  at  such 
intermediate  point.  Under  ordinary  circumstances  it  has  been 
sometimes  declared  that  there  was  no  general  duty  on  the  part 
of  the  carrier  to  assist  passengers  in  alighting  from  a  train :  but 
[t  has  never  been  held  in  this  state,  where  the  point  was  directly 
involved,  that  under  no  circumstances  does  extraordinary  care 
require  the  lending  of  assistance  to  persons  who  are  disabled  by 
sickness  and  without  attendants,  and  so  known  to  be  bv  the 
^{[ents  of  the  carrier. 

In  Atlanta  Consolidated  Street  Railwav  Co.  v,  Hardage,  93 
Ga.  457,  21  S.  E.  100,  Bleckley,  C.  J.,  in  d'iscussing  a  case  where 
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a  woman  and  child,  who  were  sick,  boarded  a  street  car  and  were 
ejected  therefrom,  said:  "If  it  was  a  fact  that  she  and  her  child 
were  sick,  and  the  conductor  knew  it,  why  should  not  this  go  be- 
fore the  jury?  If  they  were  sick  people,  they  were  entiUed  to 
be  treated  as  such;  the  conductor  knowing  of  their  condition," 
It  is  true  that  this  was  said  in  dealing  with  a  case  of  ejection;  but 
it  treated  the  sickness  of  the  passenger,  known  to  the  conductor, 
as  a  circumstance  to  be  considered  by  the  jury  in  determining 
what  was  the  proper  method  of  dealing  with  her  and  treating 
her.  In  Southern  Railway  Co.  v.  Reeves,  116  Ga.  743,  42  S.  E. 
1015,  it  was  said:  "Ordinarily  it  is  no  part  of  the  duty  of  the 
employees  of  a  railway  company  in  charge  of  a  passenger  train 
to  assist  passengers  to  alight  therefrom;  but  this  duty  on  their 
part  may  arise  when  the  circumstances  are  such  as  to  suggest 
to  them  the  necessity  of  assistance.  Whether  in  a  given  case 
the  circumstances  were  such  as  to  suggest  the  necessity  of  as- 
sisting a  passenger  to  alight  is  a  question  to  be  determined  by 
the  jury."  See,  also.  Southern  Railway  Co.  v,  Hobbs,  118  Ga. 
227,  230,  231,  45  S.  E.  23,  63  L.  R.  A.  68,  and  authorities  there 
cited ;  1  Fetter  on  Carriers  of  Passengers,  §  106  et  seq. 

In  the  present  case,  if  the  plaintiff,  knowing  of  her  condition, 
entered  upon  the  train  and  suffered  pain,  which  w^as  produced 
or  increased  by  the  ordinary  and  usual  motion  of  the  train,  this 
would  not  furnish  her  any  cause  of  action.  If  the  company  was 
liable,  it  must  have  been  because  of  some  breach  of  duty  on  its 
part,  or  that  of  its  agents,  toward  her.  If  she  became  worse, 
so  that  confinement  was  imminent,  and  she  so  informed  the  con- 
ductor, and  requested  that  she  be  allowed  to  leave  the  train  at 
some  station  before  arriving  at  her  contemplated  point  of  desti- 
nation, in  order  that  she  might  obtain  assistance  and  be  properly 
treated,  the  conductor,  with  knowledge  of  her  condition,  could 
not  disregard  such  request  merely  because  her  ticket  entitled  her 
to  be  carried  to  a  station  further  on.  In  view  of  this  situation, 
he  would  be  bound  to  use  extraordinary  care,  and  if  such  care 
required  that  she  be  allowed  to  leave  at  some  intenxning  sta- 
tion, or  that  she  be  assisted  in  so  doing,  in  view  of  her  condition, 
and  there  was  a  failure  of  duty  in  that  regard,  the  company 
would  be  liable  to  the  extent  of  the  damages  resulting  therefrom. 
The  rule  is  thus  stated  in  2  Hutchinson  on  Carriers,  §  992: 
"The  carrier,  it  has  been  said,  is  under  no  duty  to  turn  his  ve- 
hicles into  hospitals,  or  his  employees  into  nurses.  But  if  an  un- 
attended person,  who  is  sick,  aged,  or  otherwise  so  infirm  as 
to  be  unable  to  assist  or  care  for  himself,  be  accepted  as  a  pas- 
senger, the  carrier,  if  he  has  notice  of  the  passenger's  condition, 
is  bound  to  exercise  for  his  safety  a  dejgree  of  care  commensu- 
rate with  the  responsibility  assumed,  and  that  would  be  such 
care  as  would  be  reasonably  necessary  to  protect  him  from  the 
injury  in  view  of  his  physical  or  mental  condition.     And  if  the 
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passenger  should  be  so  unfortunate  as  to  become  sick  while  upon 
.  the  journey,  and  in  consequence  less  able  to  look  after  himself, 
he  would  not  thereby  be  put  beyond  the  pale  of  care  and  protec- 
tion, and  it  would  be  the  duty  of  the  carrier,  if  the  passenger's 
condition  were*  made  known  to  him,  to  give  him  such  care  and 
protection  beyond  that  demanded  under  ordinary  circumstances 
as  would  be  reasonably  practicable,  with  the  facilities  at  hand, 
without  unduly  delaying  the  train  or  unreasonably  interfering 
with  the  safety  and  comfort  of  the  other  passengers/!  See,  also, 
Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Weber,  33  Kan.  543,  6  Pac.  877, 
52  Am.  Rep.  543 ;  Lake  Shore  &  Mich.  So.  R.  Co.  v.  Salzman, 
52  Ohio  St.  558,  40  N.  E.  891,  31  L.  R.  A.  261 ;  Sheridan  v. 
Brooklyn  &  N.  R.  Co.,  36  N.  Y.  39,  93  Am.  Dec.  490;  Pitts- 
burg &  C.  R.  Co.  V.  McClurg,  56  Pa.  294;  Gulf  &  S.  F.  R.  Co. 
V.  Coopwood  (Tex.  Civ.  App.),  96  S.  W.  102. 

There  was  no  error  in  refusing,  on  written  request,  to  charge 
the  jury  that,  if  they  believed  from  the  evidence  that  the  plain- 
tiff "was  able  to  leave  the  train  without  the  assistance  of  the 
conductor,  she  would  not  be  entitled  to  recover."  This  made 
the  case  turn  upon  the  question  of  absolute  ability  on  the  part 
of  the  plaintiff  to  leave  the  train  without  assistance,  and  would 
have  practically  amounted  to  an  instruction  to  find  for  the  de- 
fendant, inasmuch  as  both  the  petition  and  the  plaintiff's  own 
testimony  showed  that  she  did  leave  the  train  without  the  as- 
sistance of  the  conductor  or  other  agent  of  the  company,  al- 
though she  testified,  "The  reason  I  got  off,  I  was  desperate,  and 
didn't  know  hardly  what  to  do.  I  didn't  think  I  would  live, 
and  I  didn't  think  I  could  get  off  until  I  got  there.  I  was  about 
half  crazy  and  in  desperation.  I  didn't  want  the  child  to  be 
bom  among  strangers,  and  so  I  leaped  off.  Nobody  helped 
me  off." 

The  court  charged  as  follows:  "In  other  words,  the  defend- 
ant would  not  in  any  event  be  responsible  for  such  pain  as  she 
would  have  necessarily  suffered  on  account  of  the  birth  of  a 
child.  For  pains  incident  to  childbirth,  if  no  more,  if  not  un- 
usual pain,  you  should  find  for  defendant."  This  charge  was 
erroneous.  According  to  the  plaintiff's  own  statement,  her  de- 
livery was  premature.  She  contended  that  this  was  caused  by 
the  motion  of  the  train;  but  there  was  neither  allegation  nor 
proof  that  there  was  any  unusual  or  negligent  motion.  Thus 
there  may  have  been  a  premature  birth  without  negligence  on 
the  part  of  the  defendant.  If  so,  it  is  altogether  possible  that 
such  a  delivery  may  have  caused  unusual  pain,  without  creating 
any  liability  on  the  part  of  the  defendant.  Besides,  the  ex- 
pression "unusual  pain"  did  not  clearly  indicate  whether  the 
comparison  was  to  be  made  between  this  delivery  and  former 
deliveries  by  the  same  woman — her  testimony  showing  that  she 
had  previously  given  birth  to  other  children — or  whether  the 
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comparison  was  to  be  with  what  was  usual  with  other  women. 
The  mere  fact  that  a  woman  under  such  circumstances  may 
have  suffered  more  than  usual  pain  would  not  prevent  a  finding 
for  the  defendant.  If  there  could  be  a  recovery,  it  must  be  for 
that  which  resulted  from  a  want  of  due  care  on  'the  part  of  the 
carrier  or  its  agents. 

The  court  nowhere  gave  to  the  jury  any  instruction  as  to  the 
measure  of  damages,  except  from  such  intimations  as  might 
be  gathered  in  charges  like  that  just  dealt  with.  Where  there 
is  no  exact  pecuniary  measure,  but  the  extent  of  a  recovery, 
if  any,  must  be  left  to  the  enlightened  consciences  of  impartial 
jurors,  no  very  elaborate  instructions  are  required;  but  it  would 
certainly  have  been  better  practice  for  the  court  to  have  given 
the  jury  some  instruction  on  the  subject.  Neither  did  the  court 
instruct  the  jury  as  to  the  law  of  comparative  negligence,  and 
the  diminution  of  damages  if  both  parties  were  at  fault,  but  the 
plaintiff's  fault  was  not  such  as  to  prevent  a  recovery  by  her. 
Whether  or  not  these  things  alone  would  necessitate  a  new 
trial,  in  the  absence  of  a  request  to  charge,  the  omissions  em- 
phasize the  harm  which  may  have  been  done  to  the  defendant 
by  the  inaccurate  expressions  in  certain  charges  which  were 
given. 

The  conductor  testified:  "She  [plaintiff]  said  she  wanted  to 
get  off  at  the  next  station,  as  she  was  sick.  I  did  not  ask  her 
the  nature  of  her  sickness,  but  supposed  it  was  train  sickness." 
Upon  objection,  the  court  ruled  out  the  words,  "but  supposed 
it  was  train  sickness."  The  supposition  of  the  witness  would 
furnish  no  evidence  of  the  existence  of  the  fact  supposed.  But 
in  this  case,  where  knowledge  on  the  part  of  the  conductor  as  to 
the  condition  of  the  plaintiff  was  involved  as  affecting  the  ques- 
tion of  liability  and  the  extent  of  the  damages  recoverable, 
and  where  the  plaintiff  sought  to  prove  that  he  had  knowledge 
of  her  actual  condition,  such  evidence  was  admissible  in  be- 
half of  the  defendant. 

There  were  some  other  inaccurate  expressions  in  the  charge, 
besides  those  dealt  with  above.  Thus  the  presiding  judge  sub- 
mitted to  the  jury  the  question  whether  the  plaintiff,  while  a 
passenger,  was  injured  "by  the  acts  of  the  defendant  company." 
At  another  time  he  charged  that  if  the  plaintiff,  by  the  exercise 
of  ordinary  care  and  diligence  on  her  part,  "could  have  avoided 
the  injury  sustained."  Again,  in  stating  the  duty  of  the  defend- 
ant company,  he  used  the  expression,  which  was  probably  rather 
broad,  "in  preventing  any  injury  to  her."  Still  again  he  in- 
structed the  jury  that  "for  any  humiliation  or  indignities"  which 
the  plaintiff  may  have  suffered  by  reason  of  the  act  of  the  de- 
fendant, if  negligent,  she  could  recover,  there  being  no  evidence 
of  any  indignities.  Whether  or  not  these  verbal  inaccuracies 
amounted  to  errors,  in  the  light  of  the  entire  charge  and  the 
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evidence,  need  not  be  discussed,  as  they  will  probably  not  occur 
again.  So  likewise,  as  a  new  trial  is  granted  on  other  grounds, 
the  newly  discovered  evidence  will  be  available,  if  competent, 
on  another  hearing. 

Xo  specific  ruling  as  to  the  trunk  of  plaintiff  was  assigned 
as  error,  and  we  iflake  none. 

Judgment  reversed.    AM  the  Justices  cbncur. 


Olund  v,  Worcester  Consol.  St.  Ry.  Co. 

(Supreme  Judicial  Court  of  Massachusetts,  Worcester,  Oct.  19,  1910.) 

[92  N.  E.  Rep.  720.] 

Carriers — Dangerous  Position — Negligence — ^Question  for  Jury.* — 

Whether  it  is  negligence  for  a  passenger  to  stand  upon  the  run- 
ning board  while  riding  upon  an  open  electric  car  is  a  question  for 
the  jury. 

Carriers — Negligence — Conductor's  Duty — Stopping  Car. — The  con- 
ductor of  an  electric  street  car  is  not  lequired  to  stop  the  car  at  a 
place  not  scheduled,  and  his  failure  to  do  so  is  not  negligence  on 
the  part  of  the  carrier. 

Carriers — Negligence — Leaving  Conveyance — Dangerous  Position. 
—A  person  riding  upon  the  running  board  of  an  electric  street  car, 
and  continuing  aboard  after  having  signaled  the  car  to  stop,  is  still 
a  passenger,  towards  whom  the  carrier  must  exercise  reasonable 
care  to  protect  him  from  injury. 

Carriers — Negligence — Dangerous  Position — ^Warning  of  Jolts  and 
Liirches.t — Where  a  passenger  on  an  electric  street  car  remains  on 
the  running  board,  the  car  not  being  crowded,  it  is  not  the  duty  of 
the  conductor  to  warn  him  of  the  danger  from  jolts  or  lurches  in- 
cident to  the  ordinary  motion  of  the  car  when  passing  over  switches 
or  rounding  curves. 

Carriers— Negligence — Dangerous  Position — Rate  of  Speed.— When 

*Sce  foot-note  of  Harding  v.  Philadelphia,  etc.,  Co.  (Pa.),  26  R. 
R.  R.  234,  49  Am.  &  Eng.  R.  Cas.,  N.  S.,  234;  Egan  v.  Old  Colony 
St.  Ry.  Co.  (Mass.),  23  R.  R.  R.  406,  46  Am.  &  Eng.  R.  Cas.,  N.  S., 
406. 

tFor  the  authorities  in  this  series  on  the  subject  of  the  duty  to 
warn  and  instruct  passengers  and  negligence  in  allowing  them  to 
expose  themselves  to  danger,  see  second  foot-note  of  Farrington  v. 
Boston  Elev.  Ry.  Co.  (Mass.),  34  R.  R.  R.  229,  57  Am.  &  Eng.  R. 
Cas.,  N.  S.,  229;  foot-note  of  Southern  Ry.  Co.  v.  Nowlin  (Ala.), 
30  R.  R.  R.  261,  53  Am.  &  Eng.  R.  Cas.,- N.  S.,  261. 

For  the  authoiities  in  this  series  on  the  subject  of  the  degree  of 
care  required  of  a  carrier  of  passengers  as  affected  by  the  fact  that 
the  passenger  is  riding  in  a  dangerous  place  or  position,  see  second 
foot-note  of  Math  v.  Chicago  City  Ry.  Co.  (111.),  34  R.  R.  R.  206,  57 
Am.  &  Eng.  R.  Cas.,  N.  S.,  206,  where  all  those  preceding  it  are 
collected. 
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the  conductor  of  an  electric  street  car,  knowing  of  a  passenger's  ex- 
posed position  standing  upon  the  running  board,  runs  the  car  at 
such  unreasonably  high  speed  while  passing  a  switch  or  curve  as 
to  cause  the  passenger  to  be  whirled  off,  the  question  of  defendant's 
negligence  is  for  the  jury. 

CarrierB — Negligence — ^Evidence— Question  for' Jury. — Evidence,  in 
an  action  for  personal  injuries  sustained  by  a  passenger  by  being 
thrown  from  the  running  board  of  an  open  electric  car,  held  insuffi- 
cient to  go  to  the  jury  on  the  issue  whether  the  car  was  run  unrea- 
sonably fast  over  a  switch. 

Exceptions  from  Superior  Court,  Worcester  County;  John 
A.  Aiken,  Judge. 

Action  by  Jonas  Olund  against  the  Worcester  Consolidated 
Street  Railway  Company.  In  the  superior  court  a  verdict  was 
ordered  for  the  defendant  at  the  close  of  the  plaintiff's  evidence, 
and  plaintiff  excepts.     Exceptions  overruled. 

M.  M,  Taylor,  for  plaintiff. 
.    Charles  C.  Milton,  Bullock  &  Thayer,  and  F.  //.  Dewey,  for 
defendant. 

Braley,  J.  This  is  an  action  of  tort  for  personal  injuries 
to  the  plaintiff  while  he  was  a  passenger  on  an  open  car  of  the 
defendant.  In  the  superior  court  a  verdict  for  the  company 
having  been  ordered  at  the  close  of  the  plaintiff's  evidence,  the 
case  is  before  us  on  his  exceptions.  It  appears  that  his  place  of 
employment  was  on  the  line  of  the  defendant's  railway  between 
Greendale  and  Worcester,  and  that  cars  running  to  Greendale 
from  Lincoln  Square,  Worcester,  usually  stopped  at  the  "en- 
trance to  the  works"  to  take  on  and  leave  passengers.  The 
plaintiff,  who  was  a  night  workman,  intended  to  take  a  "Green- 
dale car,"  and  get  off  at  the  works,  but,  not  finding  one,  boarded 
a  car  on  the  night  of  the  accident  going  to  Fitchburg,  which  un- 
noticed by  him  bore  a  sign  "Express  to  Greendale."  Upon 
boarding  the  car  he  went  into  the  rear  vestibule,  where  he  rode 
until  the  car  stopped  at  a  railroad  crossing  to  wait  until  the 
track  was  clear,  when  he  passed  to  the  running  board  where, 
until  thrown  off  and  injured,  he  stood  with  one  hand  grasp- 
ing a  stanchion  of  the  car,  and  with  the  other  hand  holding  a 
bundle.  To  stand  upon  the  running  board  of  an  open  electric  car 
during  transportation  is  not  of  itself  negligence  on  the  part  of  a 
passenger,  and  the  issue  of  the  plaintiff's  due  care,  if  questioned 
by  the  defendant  was  for  the  jury.  Pomeroy  z\  Boston  & 
Northern  Street  Railway,  193  Mass.  507,  79  N.  E.  764.  Ob- 
serving that  the  car  was  nearing  the  stop  at  the  works  the  plain- 
tiff gave  a  signal  indicating  that  he  wished  to  get  off,  which 
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TvJ^cLa^^^  find  was  seen,  and  understood  by  the  conductor. 
l2r      '^'  however,  was  not  required  to  stop  the  car  at 
3  pisce  which  was  not  scheduled  for  that  trH>,  and  his  failure 
to  do  SO  did  not  constitute  negligence  on  the  part  of  the  com- 
pany.   [Jpon  realizing  that  tfie  car  had  not  stopped,  the  plain- 
tiff, without  further  communication   with   the   conductor,   ap- 
parently "decided  to  go  on  to  Greendale,  whidrwas  the  next 
stop,"  although  from  other  parts  of  his  evidence  he  seems  to 
have  been  in  doubt  as  to  where  the  next  stopping  place  might 
be.  But  wherever  it  was,  as  he  continued  to  be  a  passenger  until 
he  reached  the  end  of  the  journey,  the  defendant  was  bound  to 
exercise  reasonable  care  according  to  the  circumstances  to  pro- 
tect hira  from  injury.     Marshall  v.  Boston  &  Worcester  Street 
Railway,  195  Mass.  284,  286,  287,  81  N.  E.  195.     Under  the 
most  favorable   interpretation   of   his    confused    description   as 
to  what  afterwards  happened,  the  jury  could  have  found  that 
the  car  as  it  came  to  the  crossing  slackened  speed,  stopped,  and 
then  passed  over  to  a  "switch  on  the  curve,"  when  the  speed 
^^s  increased,  and   he   was    "whipped    off   the    car     *     *     * 
itter  it  got  a  little  over  the  switch."     But  there  having  been 
!^o  proof  of  any  defect   in  either  the  roadbed   or  the    car   and 
^ts  equipment,  the  plaintiff  rests  his  right  of  recovery  upon  the 
ground  that  the    conductor    should    have   warned   him   of   the 
<^anger  which  might  be  incurred  by  remaining  on  the  running 
'^rd,  or  that  the   speed  was   excessive.     The   plaintiff   could 
^3ve  returned  to  the  vestibule,  or  stepped  within  the  car,  which 
^oes  not  appear  to  have  been  crowded,  but  having  remained  on 
fte  running  board  it  was  not  incumbent  on  the  conductor  to 
J^arn  him  of  the  danger  to  which  he  might  be  exposed  from 
Johs  or  lurches  incidental  to  the  ordinary  motion  of  the  car 
^'hen  passing  over  switches,    or    rounding    curves.      Rand   v, 
Boston  Elevated  Railway,  198  Mass.  569,  573,  84  N.  E.  841 ; 
^'olan  V,  Newton  Street  Railway  Co.,  206  Mass.  384,  92  N.  E. 
^^-  If,  however,  the  conductor  knew  of  the  plaintiff's  exposed 
Position,  and  ran  the  car  when  going  over  the  switch,  or  the 
^nre,  at  such   an   unreasonably   high    speed   as   to   cause   the 
plaintiflf  to  lose  his  grip  upon  the  stanchion,  and  to  be  whirled 
ofi,  there  was  evidence  for  the  jury  of  the  defendant's  negli- 
gence.   Spooner  v.  Old  Colony  Street  Railway  Co.,  190  Mass. 
132.  76  N.  E.  660.    The  plaintiff  introduced  a  rule  of  the  com- 
pany that  "the  speed  of  cars  on  sharp  grades,  frogs,  switches, 
^nd  cross-overs  must  not  exceed  three  miles  an  hour."     But  if 
in  his  testimony  he  used  the  expressijDns  that,  after  it.  reached 
^^e  switch,  the  car  "started  up  faster*"  that  "the  car  ran  fast," 
and  that  "the  car  was  going  too  fast,"  the  exceptions  are  silent 
^  to  any  direct  estimate  of  the  speed,  or  any  descriptive  state- 
ment from  which  an   inference  would   have   been    fairly  war- 
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ranted,  that  the  car  ran  faster  than  usual,  or  that  the  rate  of 
speed  was  unusually  great,  or  dangerous.  The  ruling  that  the 
plaintiff  could  not  recover  was  right.  Byron  v.  Lynn  &  Boston 
Railroad,  177  Mass.  303,  58  N.  E.  1015;  Hofnauer  v.  R  H. 
White  Company,  186  Mass.  47,  49,  70  N.  E.  1038. 

Exceptions  overruled. 


Alabama  City,  G.  &  A.  Ry.  Co.  v,  Sampley. 

(Supreme  Court  of  Alabama,  June  2,  1910.) 

[53  So.  Rep.  142.] 

Carriers — Assault  on  Passenger  by  Conductor — Actions — Complaint 
— Sufficiency. — In  an  action  by  a  passenger  for  an  assault  by  the 
conductor,  a  general  averment  in  the  complaint  that  plaintiff  was  a 
passenger  at  the  time  of  the  assault,  is  sufficient,  and  it  need  not 
allege  that  the  passenger  was  at  the  time  on  the  car  of  the  carrier. 

Carriers — Carriage  of  Passengers — Duty  to  Protect  Passengers.* 
—A .carrier  must  carry  passengers  safely,  and  conserve  by  every  rea- 
sonable means  their  safety  throughout  the  journey,  and  protect  them 
from  insult  or  personal  violence  whether  from  other  passengers, 
strangers,  or  employees,  and  its  duty  continues  until  the  passenger 
is  safely  landed  at  his  destination. 

Carriers — Carriage  of  Passengers — Assault  by  Conductor — Liabil- 
ity.t — Where  a  conductor  attacked  a  passenger  before   he  alighted 

*For  the  authorities  in  this  series  on  the  subject  of  the  duty  of 
railroads  to  protect  their  passengers  from  assaults,  see  foot-note  of 
McMahon  v.  Chicago  City  Ry.  Co.  (111.),  32  R.  R.  R.  536,  55  Am.  & 
Eng.  R.  Cas.,  N.  S..  536;  foot-note  of  Farrier  v,  Colorado  Springs, 
etc.,  Ry.  Co.  (Colo.),  30  R.  R.  R.  110,  53  Am.  &  Eng.  R.  Cas.,  N.  S., 
110;  foot-note  of  Goodwin  v.  Cincinnati  Traction  Co.  (C.  C.  A.),  35 
R.  R.  R.  477,  58  Am.  &  Eng.  R.  Cas.,  N.  S.,  477;  second  foot-note 
of  St.  Louis,  etc.,  Ry.  Co.  v.  Shaw  (Ark.),  35  R.  R.  R.  451,  58  Am. 
&  Eng.  R.  Cas.,  N.  S.,  451;  last  foot-note  of  Rand  v.  Butte  Elec. 
Ry.  Co.,  35  R.  R.  R.  480,  58  Am.  &  Eng.  R.  Cas.,  N.  S.,  480;  Bir- 
mingham, etc.,  Co.  V.  Parker  (Ala.),  34  R.  R.  R.  215.  57  Am.  &  Eng. 
R.  Cas.,  N.  S.,  215;  Yazoo  &  M.  V.  R.  Co.  v,  Shelby  (Miss.),  34  R. 
R.  R.  54,  57  Am.  &  Eng.  R.  Cas.,  N.  S.,  54. 

For  the  authorities  in  this  series  on  the  subject  of  the  liability 
of  a  railroad  company  for  insults  by  employees  to  passengers,  see 
first  foot-note  of  Caldwell  v.  Northern  Pac.  Ry.  Co.  (Wash.),  35  R. 
R.  R.  161,  58  Am.  &  Eng.  R.  Cas.,  N.  S.,  161;  Birmingham,  Ry.,  etc., 
Co.  v.  Parker  (Ala.),  34  R.  R.  R.  215,  57  Am.  &  Eng.  R.  Cas.,  N. 
S.,  215;  last  paiagraph  of  foot-note  of  Yazoo  &  M.  V.  R.  Co.  v. 
Fitzgerald  (Miss.),  34  R.  R.  R.  58,  57  Am.  &  Eng.  R.  Cas.,  N.  S..  58. 

fFor  the  authorities  in  this  series  on  the  question,  what  acts  are 
and  are  not,  within  the  scope  of  employment  of  a  railroad  employee, 
see  foot-note  of  Black  v.  Rock  Island,  etc.,  R.  Co.  (La.),  35  R.  R.  R- 
64,  58  Am.  &  Eng.  R.  Cas.,  N.  S.,  64;  Yazoo  &  M.  V.  R.  Co.  v. 
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from  the  car.  and  continued  the  assault  after  the  passenger  had  left 
the  car,  the  carrier  was  liable  not  only  for  the  initial  assault  but 
for  the  consequences  following  therefrom  in  nattu'al  sequence  and,  as 
a  part  of  one  continuous  transaction. 

Appeal  and  Error — Record — PresumptionB^ — Where  the  record  on 
appeal  left  the  question  uncertain  whether  counts  in  a  complaint  had 
been  amended,  the  court  must  presume  that  the  counts  had  not  been 
amended  in  support  of  the  ruling  of  the  trial  court  admitting  evi- 
dence in  response  to  the  allegations  of  the  counts. 

Carriers  —  Injuries  to  Passengers —  Evidence —  Admissibility.  — 
Where,  in  an  action  by  a  passenger  for  an  assault,  the  complaint  al- 
leged that  the  conductor  assaulted  the  passenger  and  also  permitted 
other  persons  to  assault  him,  evidence  that  while  the  passenger  and 
the  conductor  were  fighting  some  person  ran  from  the  car  and  struck 
the  passenger,  and  that  the  conductor  did  not  undertake  to  prevent 
such  person  striking  the  passenger,  was  lesponsive  to  the  issue,  and 
was  properly  admitted,  though  the  passenger  subsequently  failed  to 
prove  that  the  conductor  knew  or  had  any  reason  to  anticipate  that 
such  person  was  about  to  assault  the  passenger,  thereby  not  show- 
ing the  carrier's  responsibility  for  such  assault. 

Trial— Evidence^Instructions. — Where  evidence  was  properly  ad- 
mitted as  responsive  to  the  issues  raised  by  the  pleadings,  but  there 
was  a  failure  of  proof  to  authorize  a  recovery  based  on  such  evi- 
dence, the  remedy  against  the  evidence  was  by  motion  or  charge  on 
the  conclusion   of  the  whole  Case. 

Appeal  and  Error — Harmless  Error — Evidence. — In  an  action  by 
a  passenger  for  an  assault  by  the  conductor,  the  sustaining  of  an 
objection  to  a  question  to  a  companion  of  plaintiff  on  cross-exami- 
oation  whether  he  had  said  anything  to  raise  a  row  was  not  ground 
for  reversal,  though  the  court  in  its  discretion  might  have  allowed 
the  question,  since  the  carrier  had  no  absolute  light  to  have  the  wit- 
ness determine  whether  he  had  said  anything  calculated  to  bring  on 
a  difficulty  between  the  passenger  and  the  conductor,  or  to  state  his 
undisclosed  purpose  of  bringing  on  a  difficulty. 

Witnesses — Harmless  Error — Erroneous  Admission  of  Evidence. — 
It  is  not  error  to  permit  a  witness  to  repeat  on  redirect  examination 
a  statement  made  in  response  to  a  question  on  cross-examination. 

Carriers — Assault  on  Passenger — Actions — Evidence. — Where,  in 
an  action  by  a  passenger  for  an  assault  by  the  conductor,  the  evi- 
dence showed  that  the  assault  followed  a  wrangle  concerning  the 
failure  of  the  passenger  and  his  companions  to  leave  the  car  at  their 
destination,  it  was  proper  to  show  the  facts  whether  their  failure  to 
leave  the  car  was  due  to  their  carelessness  or  to  the  conductor's  fail- 
Shelby  (Miss.),  34  R.  R.  R.  54,  57  Am.  &  Eng.  R.  Cas.,  N.  S.,  54; 
Kunza  v.  Chicago  &  N,  W.  R.  Co.  (Wis.).  33  R.  R.  R.  347,  56  Am. 
&  Eng.  R.  Cas.,  N.  S.,  347. 

38  R  R  R-34        * 
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ure  to  announce  the  station  as  shedding  light  on  the  contentions  of 
the  parties  and  to  mitigate  the  damages,  though  neither  reason  for 
failing  to  get  off  would  be  conclusive  on  the  right  to  recover. 

Evidence — ConcluBion  of  Witness. — In  an  action  by  a  passenger 
for  an  assault  by  the  conductor,  questions  whether  the  passenger 
abused  the  conductor  and  tried  to  bulldoze  him  were  improper,  as^ 
asking  for  mere  conclusions. 

Evidence — Res  Gestae. — Where,  in  an  action  by  a  passenger  for  an 
assault  by  the  conductor,  the  evidence  showed  that  the  assault  fol- 
lowed a  wrangle  concerning  the  failure  of  the  passenger  and  his 
companions  to  leave  the  car  at  their  destination,  evidence  of  what 
the  passenger  and  his  companions  said  at  the  time  was  admissible 
as  a  part  of  the  res  gestae,  and  to  show  who  was  in  fault  for  the 
failure  of  the  passenger  and  his  companions  to  alight  at  their  desti- 
nation. 

Trial — Instructions — Conformity  to  Evidence. — Where,  in  an  ac- 
tion by  a  passenger  for  an  assault  by  the  conductor,  the  theory  of 
plaintiff  was  that  the  conductor  assaulted  him  while  he  was  a  pas- 
senger, aujd  the  theory  of  the  defense  was  that  the  relations  of  car- 
rier and  passenger  had  ceased  at  the  time  of  the  assault,  so  that 
the  carrier  owed  plaintiff  no  duty  in  guarding  against  the  conduct- 
-or's  assault,  instructions  as  to  the  duty  of  a  carrier  to  a  passenger  in  the 
operation  of  its  conveyance,  or  as  to  taking  precautions  against  as- 
sault from  others  than  employees,  were  immaterial. 

Trial — Instructions — Evidence — Sufficiency — ^Assault  on  Passenger 
— Actions. — In  an  action  by  a  passenger  for  an  assault  by  the  con- 
ductor, a  charge  that  unless  plaintiff  has  lifted  the  burden  of  proof 
and  satisfied  the  jury  that  the  conductor  assaulted  him  while  on  the 
car,  or  on  its  step,  plaintiff  was  not  entitled  to  recover,  was  prop- 
erly refused  because  plaintiff  was  only  required  to  satisfy  the  jury 
reasonably. 

Carriers — Assault  on  Passenger — Instructions. — Where,  in  an  ac- 
tion by  a  passenger  for  an  assault  by  the  conductor,  the  carrier 
sought  to  show  that  the  assault  was  in  necessary  defense  of  the 
conductor's  person,  a  charge  that  if  the  passenger  first  struck  the 
conductor,  and  the  conductor  only  struck  the  passenger  to  protect 
himself  from  assault,  the  jury  should  find  for  the  carrier,  was  proper. 

Appeal  from  Circuit  Court,  Etowah  County;  John  W.  Inzer, 
Judge. 

Action  by  James  J.  Sampley  against  the  Alabama  City, 
Gadsden  &  Attalla  Railway  Company.  From  a  judgment  for 
plaintiff,  defendant  appeals.     Reversed  and  remanded. 

The  questions  referred  to  in  assignments  15  and  16  are  as 
follows:  "Did  you  abuse  the  conductor?"  and  "Didn't  you  try 
to  bulldoze  him  ?" 
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The  following  charges  were  refused  to  the  defendant:     (2) 
Unless  the  plaintiff  has  lifted  the  burden  of  proof,  and  satisfied 
the  jury  that  Lovejoy  assaulted  plaintiff  while  on  the  car  or  on 
its  step,  the  plaintiff  is  not  entitled  to  recover.     (3)  The  court 
charges  the  jury  that  if  Sampler  first  struck  Lovejoy,  the  con- 
ductor, and  Lovejoy-   only   struck   Sampley  to  protect  himself 
from  assault,   the   jur\'    should    find    the   verdict    for    the  de- 
fendant." 

Hood  &  Murphrce,  for  appellant. 
Goodhue  &  Blackwood,  for  appellee. 

Sayre,  J.  Suing  as  a  passenger,  appellee  claimed  damages  for 
an  assault  and  battery  at  the  hands  of  defendant's,  conductor. 
The  fourth  count  alleges  that  plaintiff  was,  on  an  occasion  speci- 
fied, a  passenger  on  one  of  defendant's  cars,  and  that  while  he 
was  a  passenger  defendant's  conductor  in  charge  of 
the  car  did  assault  and  beat  him.  No  good  purpose  was  to  be 
served  by  incumbering  the  count  with  the  averment  of  details. 
On  a  principle  to  be  referred  to  presently  it  may  have  been  that 
plaintiff's  right  to  a  passenger's  immunity  from  abuse  and  mis- 
treatment by  defendant's  servants  extended  beyond  the  time 
when  he  was  actually  upon  the  car.  In  stating  his  case,  there- 
fore, it  was  not  essential  that  plaintiff  should  allege  that  he  was 
upon  the  car.  The  general  averment  that  he  was  a  passenger  at 
the  time  of  the  wrong  and  injury  complained  of  was  sufficient, 
and  the  count  was  not  demurrable. 

Plaintiff,  with  two  companions,  got  upon  the  defendant's  car 
at  Attalla  for  passage  to  Alabama  City.  This  was  between  9  and 
10  o'clock  in  the  evening.  The  car  stopped  at  Alabama  City, 
but  it  appears  that  plaintiff  and  his  companions  were  unfamiliar 
with  the  route,  and  failed  to  alight  there.  Afterwards,  when 
the  conductor  demanded  a  second  fare  for  transportation  to 
Gadsden  towards  which  point  the  car  was  moving,  as  ordinarily 
he  was  entitled  to  do,  an  altercation  arose  as  to  whether  he  had 
announced  the  Alabama  City  station.  Defendant  assigned  fault 
in  bringing  on  the  controversy  to  the  fact  that  plaintiff's  party  had 
been  drinking,  and  this  theory  had  substantial  support  in  the 
evidence.  However  that  may  have  been,  no  conduct  of  the  party 
while  they  remained  upon  the  car,  such  as  would  excuse  an  as- 
»ult  upon  the  plaintiff,  was  shown.  Birmingham  Railway  & 
Electric  Co.  v,  Baird,  130  Ala.  334,  30  South;  456,  54  L.  R.  A. 
/52,  89  Am.  St.  Rep.  43.  The  question  vital  to  this  case,  and 
about  which  the  evidence  was  in  sharp  conflict,  was  whether  de- 
fendant's conductor  attacked  plaintiff  before  he  had  alighted 
itom  the  car,  the  rest  following  uninterruptedly  as  plaintiff  con- 
tended, or  whether,  on  the  contrary,  defendant's  conductor,  hav- 
ing been  dragged  from  the  car  step  by  plaintiff,  acted  in  defense 
oi  himself  against  an  attack  made  upon  him  by  plaintiff,  and 
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possibly  one  of  his  companions,  after  the  latter  had  alighted 
from  the  car,  or  in  any  case,  whether  the  conductor  did  not  de- 
fer his  attack  until  plaintiff  had  gone  some  15  feet  away  from 
the  car.  Each  of  these  versions  found  support  in  the  evidence. 
On  defendant's  version  of  the  facts  least  variant  from  that  put 
forward  by  plaintiff,  namely,  that  although  the  conductor  was 
not  justified  on  the  ground  of  necessary  self-defense,  he  de- 
ferred his  attack  until  plairtiff  had  safely  gone  on  his  way  some 
15  feet  from  the  car,  the  conductor's  wrongful  act  was  with- 
out the  range  of  his  emplovment,  and  the  defendant  was  not 
liable.  Gilliam  v.  S.  &  N.  A.'  R.  Co.,  70  Ala.  270.  On  plaintiff's 
contention  as  to  the  facts  defendant  was  responsible,  we  think, 
not  only  for  the  initial  assault  but  for  such  consequences  as 
followed  therefrom  in  natural  sequence  and  as  a  part  of  one 
continuous  transaction.  Common  carriers  are  obliged,  not  only 
to  carry  passengers  safely,  but  also  to  conserve  by  every  reason- 
able means  their  comfort  and  safety  throughout  the  journey, 
and  protect  them  from  indignity,  insult,  and  personal  violence 
whether  from  other  passengers,  strangers,  or  employees.  Bir- 
mingham Ry.  &  Electric  Co.  v.  Baird,  supra.  The  relation,  and 
the  duties  arising  out  of  it,  continues  until  the  passenger  is  safely 
landed  at  his  destination.  Montgomerv  St.  Rv.  Co.  v.  Mason, 
133  Ala.  508,  32  South.  261 ;  Birmingham  Light  &  Power  Co. 
V.  Anderson,  50  South.  1021. 

Counts  3,  7,  and  8  contained  an  averment  that  defendant's  con- 
ductor did  also  permit  and  suffer  other  persons  to  assault  and 
beat  plaintiff.  Count  3  was  stricken  on  demurrer,  and  this  aver- 
ment, on  the  day  of  the  trial,  was  eliminated  by  amendment 
from  counts  7  and  8.  Frost,  one  of  plaintiff's  companions  on 
that  occasion  and  a  witness  for  him  at  the  trial,  testified  without 
objection  that  while  plaintiff  and  the  conductor  were  fighting 
on  the  ground,  some  person  ran  from  the  car  and  struck  plain- 
tiff. The  witness  was  then  pennitted,  over  the  defendant's  ob- 
jection, to  testify  that  the  conductor  did  not  undertake  to  pre- 
vent the  other  person  striking  plaintiff.  It  must  be  presumed 
here  that  counts  7  and  8  had  not  yet  been  amended,  because  the 
record  leaves  the  matter  at  large,  and  this  presumption  favors 
the  ruling  of  the  trial  court.  Kelly  v,  Burke,  132  Ala.  245,  31 
South.  512.  In  this  status  of  the  case  the  question  and  answer 
were  directly  responsive  to  one  of  the  issues  presented  by  the 
pleading.  It  is  true  beyond  question  that  on  the  evidence  as  a 
whole  and  as  it  finally  appeared,  defendant's  conductor  neither 
knew  nor  had  any  reason  to  anticipate  that  the  third  person  was 
about  to  assault  plaintiff,  and,  therefore,  that  neither  the  con- 
ductor nor  the  defendant,  under  the  circumstances  obtaining  at 
the  moment,  were  responsible  for  that  assault.  But  the  court 
was  not  required  to  anticipate  the  final  failure  of  plaintiff's  proof 
in  respect  to  responsibility  for  this  assault,  nor  was  its  action  in- 
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voked  on  the  ground  that  on  the  case,  as  it  then  stood,  defendant 
could  not  be  held  responsible.  Plaintiff's  remedy  against  this 
testimony  was  by  motion  or  charge  on  the  conclusion  of  the 
whole  evidence. 

On  cross-examination  defendant  asked  the  witness  Frost: 
"You  hadn't  said  anything  to  raise  a  row  ?'*  We  cannot  put  the 
trial  court  in  error  for  sustaining  an  objection  to  this  question, 
though  the  court,  in  its  discretionary  control  of  the  cross-ex- 
amination, might  well  have  allowed  it.  Defendant  had  no  abso- 
lute right  to  have  the  witness  sit  in  judgment  whether  anything 
he  had  said  was  calculated  to  bring  on  a  difficulty  between  plain- 
tiff and  the  conductor.  If  the  question,  on  its  other  permissible 
interpretation,  intended  to  ask  whether  the  witness  had  said 
anything  with  the  purpose  of  bringing  on  the  difficulty,  it  asked 
for  a  purpose  wholly  foreign  to  the  merits  of  the  difficulty  which 
resulted  in  an  assault  upon  plaintiff  by  the  conductor.  Those 
merits  were  to  be  determined  upon  consideration  of  what  was 
said  and  done  rather  than  upon  any  secret,  uncommunicated 
purpose  of  the  witness.  There  is,  of  course,  nothing  in  the  ex- 
ception to  the  admission  of  the  testimony  of  this  witness,  on  re- 
direct examination,  to  the  effect  that  he  had  told  the  conductor, 
when  he  paid  his  fare,  where  he  wanted  to  get  off.  This  testi- 
mony was  a  literal  repetition  of  what  the  witness  had  respon- 
sively  sworn  in  answer  to  a  question  by  the  defendant. 

This  witness  was  permitted  to  testify  that  he  did  not  know 
when  the  car  passed  through  Alabama  City,  and  that  he  became 
aware  of  that  fact  after  the  car  had  passed  that  point.  Whether 
the  fact  that  plaintiff  and  his  companions,  of  whom  this  witness 
was  one,  remained  on  the  car  after  it  had  stopped  at  Alabama 
City,  was  attributable  to  the  fault  of  the  conductor  in  failing  to 
announce  the  station  or  to  the  drunken  carelessness  and  inat- 
tenticm  of  plaintiff's  party — either  inference  being  open  to  the 
jurj- — was  not  conclusive  of  plaintiff's  right  one  way  or  the  other. 
But  the  assault  upon  plaintiff  having  followed  upon  a  wordy 
wrangle  concerning  the  failure  of  plaintiff's  party  to  get  off  at 
Alabama  City,  it  was  proper  to  put  the  jury  in  possession  of 
facts  by  which  they  might  locate  the  fault  as  shedding  light  upon 
the  respective  contentions  and  to  mitigate  damages  in  the  event 
that  contention  should  be  determined  against  the  defendant. 

There  was  no  error  in  sustaining  objections  to  the  questions 
addressed  to  plaintiff  by  defendant,  and  made,  the  subject  of  as- 
signments of  error  15  and  16.    They  asked  for  mere  conclusions. 

We  do  not  understand  why  at  one  time  defendant  was  denied 
the  right  to  have  an  answer  to  its  question  to  the  conductor  con-  * 
cludinjg:     '*J"st  tell  what  each  of  them  said,"  referring  to  the 
plaintiff  and  his  party.     This  was  error,  and  must  result  in  a 
reversal  of  this  case.     The  matter  asked   for  was  of  the  res 
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gestae,  and  material  for  purposes  already  indicated.  Defendant 
may  have  had  the  benefit  of  a  similar  question  at  another  time, 
but,  if  so,  the  fact  is  not  made  to  appear. 

Appellant  assigns  for  error  several  parts  of  the  court's  oral 
charge  to  the  jury.  We  need  not  approve  them  as  an  alto- 
gether adequate  statement  of  the  law  of  the  case.  The  com- 
plaint of  them  is  that  they  were  so  phrased  as  to  convey  to  the 
jury  the  idea  that  the  carrier  became  an  insurer  of  plaintiflF's 
safety  while  a  passenger.  But  we  think  that  when  the  charge 
in  its  entirety  and  the  issues  of  fact  presented  by  the  evidence 
are  referred  to,  it  appears  that  there  was  nothing  in  the  charge 
which  requires  reversal.  Those  parts  of  the  charge  to  which 
exceptions  were  taken  laid  down  the  duty  of  the  carrier  to  safely 
carry  its  passenger  without  statement  of  the  extent  or  degree 
of  the  care  and  diligence  to  be  employed  in  the  discharge  of 
that  duty.  At  another  point  the  charge  informed  the  jury  that 
a  carrier  does  not  insure  the  safety  of  its  passenger.  But  the 
issues  of  fact  presented  by  the  pleading  and  the  evidence  were 
such  that  no  statement  of  the  law  in  respect  to  the  degree  of 
care  to  be  exercised  in  carrying  the  passenger,  or  in  protecting 
Tiim  from  attack,  was  necessary  to  a  correct  disposition  of  the 
case.  The  complaint  went  upon  an  assault  and  battery  suffered 
by  plaintiff  while  a  passenger  and  at  the  hands  of  defendant's 
conductor  then  and  there  charged  with  plaintiff's  safety.  There 
was  evidence  to  support  the  complaint,  and  in  the  event  the 
jury  found  with  it,  they  must  have  found  a  breach  of  an  abso- 
lute duty  in  respect  to  the  performance  of  which  there  were 
no  degrees  of  diligence.  On  the  other  hand,  the  defense  rested 
upon  the  theory  that  the  relations  of  carrier  and  passenger  had 
ceased  to  exist  at  the  time  of  the  assault,  so  that  the  defendant 
owed  plaintiff  no  duty  in  guarding  him  against  the  conductor's 
assault.  For  the  solution  of  the  issues  thus  presented  it  was  not 
necessary  to  state  the  law  in  respect  to  the  duty  a  carrier  owes 
its  passenger  in  the  operation  of  its  conveyance,  or  in  respect 
to  taking  precaution  against  assault  from  others  than  those  to 
whose  care  the  passenger  is  directly  committed. 

By  written  charge  2  the  defendant  sought  to  impose  upon  the 
plaintiff  the  burden  of  satisfying  the  jury.  Such  charges  have 
been  repeatedly  condemned  by  this  court  as  exacting  too  high  a 
degree  of  proof.  Plaintiff  was  required  to  satisfy  the  jury  rea- 
sonably only.  Torrey  v,  Bumey,  113  Ala.  496,  21  South.  348; 
Lawrence  v.  Alabama  State  Land  Co.,  144  Ala.  530,  41  South. 
612. 

Charge  3  was  designed,  it  seems,  to  predicate  defendant's  ac- 
quittal on  proof  of  the  defense  set  up  by  the  plea  that  the  de- 
fendant's conductor  acted  in  the  necessary  defense  of  his  own 
person.    Our  opinion  is  that  the  predicate  of  the  charge  follows 
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-Ae  predicate  of  the  plea  in  every  substantial  particular,  and 

that  the  charge  should  have  been  given. 

We  have  examined  every  assignment  of  error  insisted  upon 
in  this  case.  For  the  errors  indicated,  we  are  of  opinion  that  the 
judgment  below  must  be  reversed. 

Reversed  and  remanded. 

Simpson,  Anderson,  and  Mayfield,  JJ.,  concur. 


Penny  v.  Atlantic  Coast  Line  R.  Co. 

(Supreme  Court  of  North  Carolina,  Oct.  26,  1910.) 

[69  S.  E.  Rep.  238.] 

Trial — Instructions — Assumption  of  Facts.* — An  instruction  that 
a  carrier  was  liable  for  injury  to  a  passenger,  on  a  second  passen- 
ger attempting  to  shoot  a  third,  if,  by  using  the  highest  degree  of 
care,  it  could  have  prevented  the  third  passenger  from  making  the 
assault  which  provoked  the  shooting,  was  improper,  as  assuming 
that  the  carrier  was  liable  for  the  third  passenger's  acts. 

Carriers — Injury  to  Passenger — ^Acts  of  Employee  OS  Duty — Lia- 
Mity  of  Carrier .t — ^As  affecting  a  carrier's  liability  for  injury  to  a 
passenger,  an  employee  traveling  on  a  train  off  duty  must  be  re- 
garded as  a  mere  passenger. 

Carriers — Protection  of  Passengers — ^Assaults — Carrier's  Duty.* — 
While  not  an  insurer  against  assault  upon  passengers  by  fellow  pas- 
sengers and  intruders,  a  carrier  must  guard  them  against  such  as- 
saults as  may  reasonably  be  expected. 

Trial — ^Instructioxis — Lack  of  Supporting  Evidence. — An  instruc- 
tion in  an  action  against  a  carrier  for  injury  to  a  passenger  on  a 
second  passenger  attempting  to  shoot  a  third,  making  the  carrier 
liable  if  the  baggage  master  lent  a  pistol  to  the  third  passenger,  who 
provoked  the  shooting,  knowing  why  he  wanted  the  pistol,  was 
^""or,  where  there  was  no  evidence  that  the  baggage  master  knew. 


*For  the  authorities  in  this  series  on  the  subject  of  the  duty  of 
*  railroad  company  to  protect  its  passengers  against  their  fellow 
Passengers,  see  Widener  v.  Philadelphia  Rapid  Transit  Co.  (Pa.), 
34  R.  R.  R,  6,  57  Am.  &  Eng.  R.  Cas.,  N.  S.,  6;  first  foot-note  of 
JJorris  V.  Southern  Ry.  (S.  Car.),  33  R.  R.  R.  208,  56  Am.  &  Eng. 
^  Cas.,  N.  S.,  208. 

For  the  authorities  in  this  series  on  the  subject  of  the  duty  of 
the  carrier  to  protect  its  passengers  against  strangers,  see  St.  Louis, 
«tc,  Ry.  Co.  V.  Shaw  (Ark.),  35  R.  R.  R.  451,  58  Am.  &  Eng.  R.  Cas., 
N.  S.,  451;  first  foot-note  of  Irwin  v.  Louisville  &  N.  R.  Co.  (Ala.), 
34  R.  R.  R.  11,  57  Am.  &  Eng.  R.  Cas.,  N.  S.,  11. 

tSee  first  foot-note  of  Harris  v.  Puget  Sound  Elec.  Ry.  (Wash.), 
34  R.  R.  R.  45,  57  Am.  &  Eng.  R.  Cas.,  N.  S.,  45. 
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or  had  reason  to  know,  that  the  pistol  was  borrowed  for  an  unlaw- 
ful purpose. 

Carriers — Injury  to  Passenger — ^Proximate  Caiise4 — A  trainman's 
act  in  lending  a  pistol  to  a  passenger  was  not  the  proximate  cause 
of  the  injury  to  a  second  passenger  shot  by  a  third  who  attempted 
to  shoot  the  passenger  who  borrowed  the  pistol  while  the  latter  was 
trying  to  shoot  him;  and  hence  the  carrier  is  not  liable  for  sach 
injury. 

Negligence — Liability — Proximate  Cause.} — Negligence,  to  be  ac- 
tionable, must  be  the  proximate  cause  of  injury. 

Carriers — Injury  to  Passenger — Contributory  Negligence. — ^A  pas- 
senger was  guilty  of  contributory  negligence  barring  recovery  for 
injury  on  being  shot  on  alighting  by  one  fellow  passenger  attempt- 
ing to  shoot  another,  if  he  left  the  car  while  the  pistol  was  pointed 
toward  the  platform,  and  the  danger  was  as  obvious  to  him  as  to 
the  carrier. 

Trial  —  Instructions  —  Requests  —  Matters  Included  in  Charge  as 
Given. — An  instruction  that  a  passenger  injured  by  one  fellow  pas- 
senger attempting  to  shoot  another*  was  bound  to  exercise  his 
senses  for  his  own  protection  did  not  warrant  refusal  of  an  instruc- 
tion that  he  could  not  recover  if  he  left  the  car  while  the  pistol  was 
pointed  toward  the  platform,  and  if  the  danger  was  as  apparent  to 
him  as  to  the  carrier. 

Carriers — Passengers — Protection  from  Assault — ^Carrier's  Duty.§ 
— If  a  conductor  saw  that  it  was  dangerous  for  a  passenger  to 
alight  on  account  of  shooting  between  other  passengers,  he  was 
bound  to  warn  him  of  the  danger;  and,  if  the  passenger  was  igno- 
rant of  the  danger,  the  carrier  is  liable  for  the  conductor's  breach 
of  such  duty. 

Appeal  from  Superior  Court,  New  Hanover  County;  Cooke, 
Judge. 

Action  by  B.  F.  Penny  against  the  Atlantic  Coast  Line  Rail- 
road Company.  From  a  judgment  for  plaintiff,  defendant  ap- 
peals.    Reversed. 

The  following  issues  were  submitted: 

*'(1)  Was  the  plaintiff  injured  by  the  negligence  of  the  de- 
fendant.   Ans.    Yes. 

}For  the  authorities  in  this  series  on  the  question  what  is,  and  is 
not,  the  proximate  cause  of  an  injury,  see  last  foot-note  of  Stever- 
man  v.  Boston  Elev.  Ry.  Co.  (Mass.),  36  R.  R.  R.  736,  59  Am.  & 
Eng.  R.  Cas.,  N.  S.,  736;  second  head-note  of  House  v.  Southern  R. 
Co.  (N.  Car.),  36  R.  R.  R.  508,  59  Am.  &  Eng.  R.  Cas.,  N.  S..  508; 
Palmer  v,  Portland  Ry.,  etc.,  Co.  (Ore.),  36  R.  R.  R.  68,  59  Am.  & 
Eng.  R.  Cas.,  N.  S.,  68;  last  foot-note  of  Erie  R.  Co.  v.  Schemer 
(C.  C.  A.),  35  R.  R.  R.  303,  58  Am.  &  Eng.  R.  Cas.,  N.  S.,  303. 

§For  the  authorities  in  this  series  on  tne  subject  of  the  duty  to 
warn  and  instruct  passengers  and  prevent  them  from  exposing  them- 
selves to  danger,  see  last  foot-note  of  Feil  v.  West  Jersey  &  S,  R- 
Co.  (N.  J.),  34  R.  R.  R.  422,  57  Am.  &  Eng.  R.  Cas.,  N.  S.,  422. 
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**{2)  Did  the  plaintiflf  by  his  own  negligence  contribute  to 
ft/s  injury?   Ans.    No. 

"(3)  What  damage,  if  any,  has  the  plaintiff  sustained  ?    Ans. 
Five  thousand  dollars  ($5,000). 

"(4)  Is  the  cause  of  action  stated  in  the  amendment  to  the 
complaint  filed  at  April  term,  1910,  barred  by  the  statute  of  lim- 
itation ?    Ans.     No. 
From  the  judgment  rendered  the  defendant  appealed. 

Davis  &  Davis^  J.  D,  Bellamy,  and  Geo,  Rountree,  for  appel- 
lant. 

A.  J.  Marshall,  £.  K,  Bryan,  and  Bellamy  &  Bellamy,  for 

appellee. 

» 

Brown,  J.  We  are  of  opinion  that  the  complaint  presents 
but  one  cause  of  action,  and  that  is  ^he  allegation  that  the  de- 
fendant, while  the  plaintiff  was  a  passenger  on  its  train  and 
entitled  to  its  protection,  negligently  failed  to  protect  him  while 
alighting  at  the  end  of  the  journey,  in  consequence  of  which  the 
plaintiff  was  injured.  The  amended  complaint  sets  out  no 
cause  of  action  and  adds  nothing  to  the  original  complaint. 
Therefore  the  fourth  issue  in  regard  to  the  statute  of  limita- 
tions is  unnecessary. 

There  is  evidence  tending  to  prove  that  on  September  18,  1898, 
plaintiff  was  a  passenger  on  defendant's  train  from  Wilmington 
to  Leland,  N.  C.,  in  the  second-class  car.  A  negro  passenger, 
Sam  Calloway,  partly  intoxicated,  became  very  disorderly,  and 
after  much  trouble  was  subdued  by  the  conductor  with  the  as- 
sistance of  the  porter,  the  baggage  master.  Van  Amringe,  and 
one  La  Motte,  who  was  a  passenger  on  this  train,  although  in 
the  employment  of  defendant,  but  not  on  duty.  The  conductor 
then  undertook  to  search  Calloway  for  arms,  but  found  none. 
The  disturbance  had  been  entirely  quieted  before  train  reached 
Leland.  Calloway  jumped  off  train  at  Leland  and  while  on  the 
ground,  seeing  La  Motte,  asked  him  if  he  meant  to  cut  him. 
La  Motte  replied:  "I  will  cut  your  heart  out,"  and  then  went 
in  baggage  car,  and  asked  Van  Amringe,  the  baggage  master, 
for  his  pistol,  which  Van  Amringe  gave  him.  La  Motte  then 
went  to  the  platform  of  the  second-class  car;  the  train  being 
at  full  stop  for  passengers  to  get  off.  The  negro  Calloway  was 
on  the  ground  in  a  diagonal  direction  on  the  Leland  side.  La 
\  Motte  snapped  pistol  three  times  at  him,  but  it  did  not  fire.  Just 
about  this  time  plaintiff  passed  over  from  the  second-class  car 
on  the  platform  of  first-class  car,  and  down  the  steps  of  the  car 
for  the  purpose  of  leaving  the  train.  It  was  then  that  Calloway 
fired  and  the  bullet  took  effect  on  plaintiff,  injurying  him. 

It  is  contended  by  the  plaintiff  that  the  conductor  was  standing 
on  the  car  platform,  knew  what  was  going  on,  and  permitted 
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plaintiff  unwhtti^y  without  warning  to  step  down  on  car  steps 
in  a  highly  dangerous  position  in  consequence  of  which  he  was 
shot.  This  is  plaintiff's  only  cause  of  action,  and  it  is  clearly 
stated  in  the  complaint.  The  defendant  denies  the  alleged  neg- 
ligence of  the  conductor,  Carmon,  and  offers  evidence  tending 
to  controvert  plaintiff's  contention.  Defendant  also  contends  that 
the  plaintiff  must  have  seen  the  disturbance,  and  carelessly  and 
negligently,  without  necessity,  exposed  himself  to  obvious  dan- 
ger. 

His  honor  instructed  the  jury  that  if  the  defendant,  by  the 
exercise  of  the  "highest  degree  of  care  and  human  forethought/' 
could  have  prevented  La  Motte  from  assaulting  Calloway,  and 
that  this  would  have  saved  Penny  from  being  injured,  and  de- 
fendant failed  to  do  so,  defendant  would  be  liable,  and  to  answer 
first  issue,  "Yes."  This  instruction  is  erroneous  in  two  respects: 
( 1 )  It  assumes  that  the  defendant  is  in  any  event  liable  for  La 
Motte's  acts.  He  was  not  on  duty,  but  was  a  passenger  on  the 
train,  and  in  the  consideration  of  this  case  must  be  regarded 
as  such.  The  conductor  in  charge  of  the  train  was  not  bound 
to  foresee  that  La  Motte  would  borrow  a  pistol  and  engage  in  a 
difficulty  with  Calloway  after  Calloway  had  left  the  train,  and 
ceased  to  be  a  passenger.  The  conductor  could  not  foresee  that 
Calloway  had  a  pistol  with  which  injury  might  be  inflicted  on  a 
passenger,  sioce  he  had  searched  Calloway  and  found  none.  (2) 
While  the  carrier  is  not  an  insurer,  its  servants  are  required  to 
exercise  the  highest  degree  of  care  in  the  transportation  of  as 
well  as  the  protection  of  passengers  from  actual  impending  as- 
saults of  fellow  passengers  and  intruders.  For  the  latter  pur- 
pose, it  must  use  all  available  means  at  hand.  But  the  carrier 
is  not  required  to  foresee  and  guard  the  passenger  against  all 
assaults,  but  only  against  such  as  from  the  circumstances  may 
reasonably  be  expected  to  occur.  The  dutv  of  the  defendant  is 
clearly  stated  in  Britton's  Case,  88  N.  C.  536,  43  Am.  Rep.  749. 
by  Ruffin,  Judge,  as  follows:  "And  while  not  required  to  fur- 
nish a  police  force  sufficient  to  overcome  all  force,  when  unex- 
pectedly and  suddenly  offered,  it  is  his  duty  to  provide  ready 
help  sufficient  to  protect  the  passenger  against  assaults  from 
every  quarter  which  might  reasonably  be  expected  to  occur  un- 
der the  circumstances  of  the  case  and  the  condition  of  the 
parties."  This  view  of  the  law  is  well  sustained  by  authorities 
elsewhere.  Pounder  v.  Railroad  (1892)  1  Q.  B.  D.  383;  Roy- 
ston  V,  Railroad  Co.,  67  Miss.  376,  7  South.  320;  Putman  r. 
Railroad  Co.,  55  N.  Y.  108,  14  Am.  Rep.  190;  Brooks  v.  Rail- 
road Co.,  168  Mass.  164,  168,  46  N.  E.  566.  The  court  further 
instructed  the  jury:  "If  the  jury  shall  find  by  the  greater 
weight  of  the  evidence  that  a  difficulty  was  pending  between  La 
Motte  and  Calloway,  and  Van  Amringe,  the  baggage  master  on 
the  train,  with  a  knowledge  of  the  purpose  for  which  La  Motte 
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wanted  it,  handed  him  a  pistol  with  which  he  could  shoot  Cal- 
loway, and  that  La  Motte  to<Jc  the  pistol  out  on  the  platform, 
and,  pointing  the  same  towards  Calloway,  tried  to  shoot  him, 
but  could  not  discharge  the  pistol,  and  this  caused  the  said  Cal- 
loway to  fire  the  shots  at  La  Motte,  which  struck  the  plaintiff, 
then  the  jury  should  answer  the  first  issue  'Yes.'  " 

It  is  contended  that  his  honor  neglected  to  give  the  correlative 
contention  of  the  defendant,  and  that  he  should  have  told  the 
jury  that,  if  Van  Amringe  gave  the  pistol  to  La  Motte  without 
any  knowledge  of  the  purpose  for  which  La  Motte  intended  to 
use,  then  tlie  defendant  would  not  be  liable  on  this  ground.    In 
Jarrett  v.  Trunk  Co.,  144  N.  C.  299,  56  S.  E.  937,  it  is  held  that, 
if  the  trial  judge  undertakes  to  apply  the  law  to  the  facts  and 
gives  the  contention  of  one  side,  it  is  his  duty,  without  being  re- 
quested, to  give  the  correlative  contention  of  the  other  side.  But 
the  instruction  in  our  opinion  is  itself  erroneous     (1)     because 
there  is  no  evidence  that  Van  Amringe  knew  or  had  reason  to 
believe  that  La  Motte  borrowed  the  pistol  for  an  unlawful  pur- 
pose;   (2)    the  act  of  Van  Amringe  in  lending  the  pistol  to  La 
Motte  was  not  the  proximate  cause  of  the  injury  to  plaintiff, 
which  was  caused  by  a  stray  bullet  fired  from  Calloway's  pistol. 
The  accidental  wounding  of  plaintiff  did  not  follow   in  direct 
sequence  from  the  act  of  Van  Amringe,  assuming  for  the  sake 
of  argument  that  the  latter  was  guilty  of  negligence  in  lending 
his  pistol  to  La  Motte.     Ramsbottom  7^  Railway,  138  N.  C.  39, 
50  S.  E.  448.     In  this  case  it  is  held  by  Mr.  Justice  Hoke  that 
the  proximate  course  of  an  injury  is  one  that  produces  the  re- 
sult in  continuous  sequence,  without  which  it  would  not  occur 
and  which  a   man  of   ordinary  prudence  could   reasonably   be 
expected  to  foresee.    There  is  in  legal  parlance  no  direct  causal 
connection  between  the  act  of  Van  Amringe  in  loaning  the  pistol 
and  the  unforeseen  accidental  injury  to  plaintiff  by  Callowav. 
Harton  V,  Telegraph  Co.,  146  N.  C.  429,  59  S.  E.  1022,  14  L. 
R.  A.  (N.  S.)  956;  McGee  v.  Railroad  Co.,  147  N.  C.  142,  60 
S.  E.  912,  24  L.  R.  A.  (N.  S.)  119;  Bowers  v.  Railroad  Co.,  144 
^^  C.  684,  57  S.  E.  453,  12  L.  R.  A.  (N.  S.)  446;  1  Street's 
Foundations,  120.     To  constitute  liability,  there  must  not  only 
^  a  breach  of  duty  owing  by  the  defendant  to  the  plaintiff  and 
injury  to  the  latter,  but  the  breach  of  duty  must  be  the  cause, 
and  the  proximate  cause,  of  the  inquiry.     So  far  as  the  act  of 
^  an  Amringe  is  concerned,  it  is  a  case  of  post  hoc,  but  not  "ergo 
Propter  hoc,"  as  was  said  by  Manning,  J.,  in  Hudson  v.  McAr- 
thur,  152  N.  C.  452,  67  S.  E.  998. 

In  McDowall  v.  Great  W.  R.  R.  Co.  (1903)  2  K.  B.  331,  on 
page  337,  Vaughan  Williams,  L.  J.,  says :  "In  those  cases  in 
which  a  part  of  the  cause  of  action  was  an  interference  of  a 

stranger  or  a  third  person,  the  defendants  are  not  held  responsi- 
ble unless  it  is  foimd  that  that  which  they  do,  or  omitted  to  do — 
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the  negligence  to  perfom  a  particular  duty — is  itself  the  effect- 
ive cause  of  the  accident."  That  case  is  instructive  upon  this 
point.  It  was  there  held  that  the  servants  of  the  defendant  had 
been  guilty  of  negligence  in  not  properly  placing  the  railway  van, 
but  that,  it  having  been  interfered  with  trespassers,  the  negli- 
gence of  the  defendant's  servants  was  not  the  effective  cause  of 
the  accident,  and  the  defendant  was  exonerated.  In  Burt  v.  Ad- 
vertising Newspaper  Co.,  154  Mass.  238,  28  N.  E.  1,  13  L.  R.  A. 
97,  Mr.  Justice  Holmes  uses  this  language:  "Wrongful  acts 
of  independent  third  persons,  not  actually  intended  by  the  de- 
fendant, are  not  regarded  by  the  law  as  natural  consequences  of 
his  wrong,  and  he  is  not  bound  to  anticipate  the  general  proba- 
bility of  such  acts,  any  more  than  a  particular  act  by  this  or  that 
individual."  That  proposition  is  illustrated  in  a  great  number 
of  cases.  Cole  v.  German  S.  &  L.  Soc.,  124  Fed.  113,  59  C.  C. 
A.  593,  63  L.  R.  A.  416;  Laidlaw  v.  Sage,  158  N.  Y.  73,  52  X. 
E.  679,  44  L.  R.  A.  216;  Leeds  v.  N.  Y.  Tel.  Co.,  178  N.  Y.  118, 
70  N.  E.  219;  Clark  v.  Wilmington  R.  R.  Co.,  109  N.  C.  430, 
14  S.  E.  43,  14  L.  R.  A.  749;  Butts  v.  Railroad,  110  Fed.  329, 
49  C.  C.  A.  69 ;  Jamagin  v.  Association,  133  Fed.  892,  66  C.  C. 
A.  622,  68  L.  R.  A.  499;  Winfree  v,  Jones,  104  Va.  39,  51  S. 
E.  153,  1  L.  R.  A.  (N.  S.)  201. 

Upon  the  issue  of  contributory  negligence,  the  court  failed  to 
give  the  following  requested  instruction,  which  is  assigned  as  er- 
ror: "If  the  jury  shall  find  the  evidence  that  Penny,  the  plain- 
tiff, went  out  on  the  platform,  and  at  that  time  the  negro  had  the 
pistol  aimed  towards  the  car  where  Penny  was,  and  the  danger 
could  be  as  reasonably  apprehended  by  the  plaintiff  as  by  the 
defendant,  and  the  plaintiff  did  not  turn  out  of  his  way  or  go 
back  to  avoid  the  injury,  and  the  accident  happened,  he  would 
be  guilty  of  contributory  negligence.  It  was  the  duty  of  the 
plaintiff  to  exercise  his  senses  for  his  own  protection,  and  if 
he  saw  the  danger,  or  could  have  seen  it  in  the  exercise  of  the 
reasonable  care  of  a  prudent  man  and  failed  to  do  so,  he  would 
be  guilty  of  contributory  negligence,  and  you  should  answer  the 
second  issue,  'Yes.' "  Thib  is  a  correct  proposit^'on  of  law,  and 
should  have  been  given.  This  instruction  points  to  particular 
phases  of  the  evidence,  and  it  was  error  to  refuse  it,  although 
his  honor  did  tell  the  jury  in  very  general  terms  that  "it  was 
plaintiff's  duty  to  exercise  his  senses  for  his  own  protection," 
Home  V.  Power  Co.,  141  N.  C.  50,  53  S.  E.  658. 

Recurring  to  the  allegation  of  negligence,  the  duty  which  de- 
fendant owed  to  plaintiff  is  to  be  determined  by  what  transpired 
when  the  train  stopped  at  Leland  and  the  plaintiff  undertook 
to  alight  at  the  end  of  his  journey.  It  is  undoubtedly  true  that 
the  conductor  had  no  power  to  restrain  plaintiff  and  prevent  him 
from  leaving  the  train.  Nevertheless,  if  as  is  charged  by  plain- 
tiff, the  conductor  was  standing  on  platform  when  plaintiff  came 
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out  of  the  car  for  the  purpose  of  leaving,  and,  if  the  conductor 
could  then  see  that  it  was  obviously  dangerous  for  plaintiff  to 
go  down  the  steps  at  that  moment,  it  was  his  duty  to  warn  the 
plaintiff,  and  apprise  him  of  his  danger.  If  the  conductor,  hav- 
ing such  knowledge,  failed  to  warn  plaintiff  and  permitted  him 
to  venture  on  the  steps  ignorantly  and  unwittingly  in  the  pres- 
ence of  obvious  danger,  it  would  be  an  act  of  negligence  upon 
the  part  of  the  conductor,  and  the  defendant  would  be  liable 
for  consequent  injury.  Per  contra,  it  is  equally  true  that,  if 
when  plaintiff  came  out  on  the  car  platform  he  could  see  for 
himself  the  "fracas"  going  on,  it  was  his  duty  to  exercise  his 
faculties,  and  to  act  with  the  care  of  a  prudent  man,  and  not 
venture  down  the  steps  into  the  midst  of  obvious  danger.  If 
plaintiff  could  see  for  himself  the  apparent  danger,  then  he 
needed  no  warning.  If  then  he  ventured  in  the  face  of  it,  the 
consequent  injury  will  be  attributed  to  plaintiff's  own  negli- 
gence, and  he  cannot  recover. 
Xew  trial. 


Black  v.  Charleston  &  W.  C.  Ry.  Co. 

(Supreme  Court  of  South  Carolina,  Nov.  11,  1910.) 

[69   S.    E.    Rep.   230.] 

Carriers — Liability — ^Act  of  God.* — An  act  of  God  will  not  excuse 
a  carrier  from  liability  imposed  by  law,  unless  the  injury  could  not 
nave  been  prevented  by  any  reasonable  foresight  or  care. 

Carriers— Delay  in  Carriage  of  Passengers — Ezcuse.t — Act  Cong. 
March  4,  1907,  c.  2939,  34  Stat.  1415  (U.  S.  Comp.  St.  Supp.  1909,  p. 
ll'O).  prohibiting  any  interstate  carrier  from  permitting  its  eni- 
Pjoyecs  to  remain  on  duty  more  than  16  consecutive  hours,  is  not 
violated  where  a  crew  is  permitted  to  remain  on  duty  more  than  16 
""urs  because  of  casualty,  unavoidable  accident,  or  act  of  God,  or 
where  the  delay  in  the  operation  of  the  train  was  the  result  of  a 
^ausc  not  known  to  the  carrier  when  the  employees  left  a  terminal, 
and  which  could  not  have  been  foreseen;  but  the  act  does  not  ex- 
^^€  a  carrier  failing  to  operate  its  train  a  specified  distance  within 
^ne  16-hour  period,  because  of  its  negligence. 

Trial— Remarks  of  Trial  Judge — Charging  Juries  as  to  Matters  of 
'^^ct— Remarks  of  the  court,  made  during  the  trial  in  passing  on 

For  the  authorities  in  this  series  bearing  on  the  subject  of  the 
^ct  of  God  as  a  defense  in  negligence  cases,  and  using  the  term 
^^  nomine,  see  last  foot-note  of  Briggs  v.  Durham  Traction  Co.  (N. 
^^y.  30  R.  R.  R.  324,  53  Am.  &  Eng.  R.  Cas.,  N.  S.,  324. 
y ^^orthe  authorities  in  this  series  on  the  subject  of  the  duties  and 
'^aoiuties  of  a  carrier  with  respect  to  delay  in  transporting  passen- 
ff^'  see  first  foot-note  of  Taber  v.  Seaboard  Air  Line  Ry.  (S.  Car.), 
^^  R.  R.  R.  466,  59  Am.  &  Eng.  R.  Cas.,  N.  S.,  466. 
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evidence  or  motions  for  nonsuit  or  direction  of  verdict,  are  not 
within  the  constitutional  prohibition  against  charging  juries  as  to 
matters  of  fact,  and  are  not  reversible,  unless  they  are  made  so  as  to 
impress  on  the  jury  the  opinion  of  the  judge  as  to  some  vital  fact. 

Appeal  and  Error — Harmless  Error — Erroneous  Remarks  of  Trial 
Judge. — Where  the  court  in  its  charge  impressed  on  the  jury  that 
they  were  the  sole  judges  of  the  facts,  the  remark  of  the  court,  in 
passing  on  an  offer  to  prove  a  fact,  that  the  fact  would  not  affect 
the  case,  because  the  party  could  have  foreseen  an  event  and  should 
have  provided  against  it,  was  not  reversible  error. 

Carriers — Passengers — Delay  in  Transportation — Punitive  Dam- 
ages.^ — A  passenger,  on  a  mixed  freight  and  passenger  train,  takes 
passage  subject  to  the  delays  incident  to  such  trains,  and  for  any  un- 
reasonable delay  he  may  recover  actual  damages;  but  where  there 
was  nothing  to  show  that,  when  he  was  accepted,  the  conductor 
knew  or  had  reasonable  cause  to  believe  that  he  would  not  be  able 
to  run  his  train  that  night,  or  that  he  would  be  ordered  to  lie  over 
at  an  intermediate  point,  punitive  damages  could  not  be  awarded  be- 
cause of  a  delay  caused  by  an  order  to  lie  over  at  such  point. 

Appeal  from  Common  Pleas  Circuit  Court  of  Barnwell 
County;  W.  B.  Gruber,  Special  Judge. 

Action  by  Paul  Delacy  Black  against  the  Charleston  &  West- 
ern Carolina  Railway  Company.  From  a  judgment  for  plain- 
tiff, defendant  appeals.     Reversed. 

S.  J.  Simpson  and  Wyntan  &  Wyman,  for  appellant. 
R.  C,  Holman,  for  respondent. 

HvDRiCK,  J.  Plaintiff  recovered  judgment  against  defendant 
for  $300,  actual  and  punitive  damages,  for  failure  to  carry  him 
to  his  destination  within  a  reasonable  time.  The  complaint  al- 
leged, and  the  testimony  tended  to  show,  that  plaintiff  became 
a  passenger  on  a  local  freight  and  passenger  train  on  defend- 
ant's road  at  Fairfax,  between  4  and  5  o'clock  p.  m.,  Februar)' 
22,  1909,  after  telling  the  conductor  that  he  was  anxious  to  get 
to  his  home,  about  two  miles  in  the  country  from  Millett's.  a 
station  21  miles  from  Fairfax,  that  night,  because  his  wife  was 
there  sick,  unprotected,  and  alone  except  the  presence  of  some 
small  children,  and  she  was  expecting  him  to  return  that  night, 
and,  if  the  train  would  not  go  to  Millett's  that  night,  he  would 

JFor  the  authorities  in  this  series  on  the  question  when  exemplary 
or  punitive  damages  may,  and  may  not,  be  recovered  for  wrongs  to 
passengers,  see  first  foot-note  of  Owens  r.  Atlantic  Coast  Line  R. 
Co.  (N.  Car.),  36  R.  R.  R.  483,  59  Am.  &  Eng.  R.  Cas.,  N.  S.,  ^S^\ 
foot-note  of  St.  Louis,  etc.,  R.  Co.  v.  G.irner  (Miss.),  35  R.  R.  R- 
185,  58  Am.  &  Eng.  R.  Cas.,  N.  S.,  185;  Amann  v.  Chicago  Consol. 
Traction  Co.  (111.),  35  R.  R.  R.  141,  58  Am.  &  Eng.  R.  Cas.,  N.  S., 
141. 
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hire  a  conveyance  and  drive  through  the  country  to  his  home. 

Being  assured   by  the    conductor  that    the  train   would    go  to 

Millett's  that  night,  he  got  aboard  and  paid  his  fare  to  Millett's. 

The  train  was  then  several  hours  behind  its  schedule  time.  It 
anived  at  Allendale,  5  miles  from  Fairfax,  between  6  and  7 
o'clock,  and,  after  remaining  there  about  two  hours,  it  was  side- 
tracked, and  the  conductor  informed  plaintiff  that  he  had  re- 
ceived orders  to  lie  over  there  until  the  next  morning,  and 
could  go  no  further.  It  was  then  dark  and  raining.  Plaintiff 
spent  the  night  at  a  hotel,  and  was  carried  to  Millett's  the  next 
morning  on  the  same  train. 

The  defendant  denied  the  allegations  of  the  complaint,  and 
pleaded,  as  an  excuse  for  its  failure  to  carry  plaintiff  to  his  des- 
tination that  night,  the  act  of  Congress  (Act  March  4,  1907,  c. 
2939,  34  Stat.  1415.  [U.  S.  Comp.  St.  Sup.  1909,  p.  1170]), 
which  prohibits  carriers  engaged  in  interstate  traffic  (and  this 
train  was  so  engaged)  from  requiring  or  permitting  any  of  its 
employees  to  remain  on  duty  more  than  16  consecutive  hours. 
The  defendant's  testimony  tended  to  show  that  some  of  the 
train's  crew  went  on  duty  that  morning  at  6  o'clock,  and  that 
it  would  have  been  impossible  to  carry  the  train  to  any  station 
beyond  Allendale,  at  which  it  could  lie  over,  within  the  16  hours, 
and  that  the  delay  was  due  to  the  fact  that  the  train  was  a  very 
heavy  one,  and  carried  that  diay  an  unusually  large  quantity  of 
local  freight,  which  had  to  be  handled,  and  also  to  the  fact  that 
it  had  to  give  the  right  of  way  to  some  extra  trains  passing  over 
the  road. 

The  defendant  moved  the  court  to  direct  a  verdict  in  its  favor, 
on  the  ground  that  it  was  excused  from  liability  by  the  act  of 
Congress.  The  court  refused  the  motion,  and  charged  the  jury 
that  the  act  of  Congress  afforded  defendant  no  protection,  if 
the  delay  was  caused  by  its  negligence.  In  this  there  was  no 
error.  Even  what  is  termed  in  law  an  act  of  God  will  not  ex- 
cuse a  carrier  from  the  liability  which  the  law  imposes  upon  him, 
unless  he  shows  that  the  injury  could  not  have  been  prevented 
by  any  foresight,  pains,  or  care  reasonably  to  be  expected  of 
him.  Harzburg  v,  Ry.,  65  S.  C.  539,  44  S.  E.  75,  and  cases  cited. 
Certainly  the  act  of  Congress  cannot  be  allowed  to  shield  a  car- 
rier from  the  consequences  of  his  own  negligence.  Moreover, 
by  its  terms,  the  act  does  not  apply  in  cases  of  casualty,  unavoid- 
able accident,  or  the  act  of  God :  nor  where  the  delay  was  the 
result  of  a  cause  not  known  to  the  carrier,  when  the  employees 
left  a  terminal,  and  which  could  not  have  been  foreseen.  There- 
tore,  if  the  delay  was  due  to  any  of  said  causes,  it  would  not 
have  been  a  violation  of  the  act  of  Congress  to  permit  the  crew 
to  remain  on  duty  more  than  16  hours,  and,  in  that  event,  the 
let  can  be  no  defense.     If  the  delay  was  not  due  to  one  of  said 
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causes,  to  what  else  could  it  have  been  due,  except  the  defend- 
ant's negligence? 

During  the  argument  of  the  motion  for  direction  of  the  ver- 
dict, it  occurred  to  defendant's  attorney  that  he  should  have 
proved  that  defendant's  trains  are  moved  by  telegraphic  orders, 
and  that  the  telegraph  office  at  the  nearest  station  to  Millett's 
beyond  Allendale  at  which  the  train  could  lie  over  was  closed 
at  night  He  therefore  asked,  and  was  allowed,  to  prove  that 
fact ;  but,  in  responding  to  the  request,  the  court  said :  "I  do  not 
think  it  would  affect  the  case,  because,  although  the  law  may 
have  prevented  this  work  crew  running  more  than  16  hours, 
and  it  may  be  that  they  could  not  have  carried  this  train  through 
to  a  station  beyond  Millett's,  those  circumstances  alone  would 
not  have  excused  the  defendant  from  liability  in  this  case,  be- 
cause the  defendant  could  foresee  this,  and  should  have  provided 
against  it.  This  delay  should  have  been  provided  for."  The 
defendant  alleges  error  in  the  foregoing  remarks  of  the  trial 
judge,  made  in  the  presence  of  the  jury,  as  a  charge  on  the 
facts,  especially  the  last  part  of  them,  in  which  his  honor  said: 
"Because  the  defendant  could  foresee  this,  and  should  have  pro- 
vided against  it.    This  delay  should  have  been  provided  for." 

While  the  remarks  were  made  in  the  presence  of  the  jury, 
they  were  not  made  to  the  jury,  or  in  charging  the  jury,  but  to 
counsel  in  passing  upon  his  request.  This  court  has  recently, 
in  a  number  of  cases,  been  called  upon  to  consider  such  remarks 
made  by  judges  during  the  progress  of  trials,  and  the  general 
rule  announced  is  that  such  remarks,  made  in  passing  upon  the 
admissibility  of  evidence  ot  motions  for  nonsuit  or  directon  of 
the  verdict,  do  not  fall  within  the  inhibition  of  the  Constitution 
against  judges  charging  juries  with  respect  to  matters  of  fact, 
and  become  reversible  error,  imless  they  are  made  in  such  manner 
or  under  such  circumstances  as- to  so  impress  upon  the  jury  the 
opinion  of  the  judge  as  to  some  vital  fact  in  issue  that  he  thereby 
becomes  a  participant  in  the  decision  of  such  fact  to  the  preju- 
dice of  appellant.  State  v.  Driggers.  84  S.  C.  530,  66  S.  E.  1042 ; 
Latimer  v.  Electric  Co.,  81  S.  C.  379,  62  S.  E.  438,  and  cases 
cited.  In  his  charge  to  the  jury,  the  trial  judge  impressed  upon 
them  that  they  were  the  sole  judges  of  the  facts  in  issue.  We 
must  assume  that  the  jury  was  composed  of  men  of  sufficient 
intelligence  and  integrity  to  understand  and  obey  the  instruc- 
tions of  the  court ;  and  we  do  not  think  the  error  complained  of 
was  so  prejudicial  as  to  require  a  reversal  of  the  judgment. 

We  think,  however,  that  the  court  erred  in  refusing  to  charge, 
as  requested  by  defendant,  that  the  plaintiff  was  not  entitled  to 
recover  punitive  damages.  We  have  stated  the  testimony  most 
strongly  in  plaintiff's  favor,  and  we  find  in  it  nothing  tending  to 
show  a  reckless  or  willful  disregard  of  plaintiff's  rights.  There 
is  nothing  to  show  that,  when  plaintiff  was  accepted  as  a  pas- 
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senger.  the  conductor  knew,  or  had  reasonable  cause  to  believe, 
that  he  would  not  be  able  tc  run  his  train  to  Millett*s  that  night, 
or  that  he  would  be  ordered  to  lie  over  at  Allendale.  There  was 
no  evidence  of  rudeness  or  disrespect  toward  plaintiff.  On  the 
contrary,  there  was  evidence  that,  when  he  was  ordered  to  He 
over  at  Allendale,  the  conductor  asked  by  telegraph  for  permis- 
sion to  carry  plaintiff  to  Millett's;  but  his  request  was  refused, 
as  he  said,  because  there  were  some  special  trains  on  the  road. 
In  Fort  V.  Railway,  64  S.  C.  423,  42  S.  E.  196,  the  court  said: 
*'One  who  board  as  passenger  a  mixed  freight  and  passenger 
train,  takes  passage  subject  to  the  delays  incident  to  that  mode 
of  conveyance.  For  any  unreasonable  delay,  considering  that 
mode  of  conveyance,  the  passenger  has  redress  for  actual  dam- 
ages occasioned  thereby;  and,  if  the  conduct  of  the  defendant 
company  is  such  as  to  show  a  wanton  or  willful  disregard  of 
diitv  to  such  passenger,  exemplary  damages  mav  be  awarded." 
In  Aaron  v.  Railway,  68  S.  C.  99,  46  S.  E.  556,  the  plaintiff 
sued  for  punitive  damages  only.  The  facts  were  very  similar  to 
the  facts  of  this  case.  A  nonsuit  was  sustained  by  this  court. 
Judgment  reversed. 


Indiana  Union  Traction  Co.  v,  Keiter. 

(Supreme  Court  of  Indiana,  Nov.  17,  1910.) 
[92  N.  E.  Rep.  983.] 

Appeal  and  Error — Verdict — Conclusiveness. — The  court  on  ap- 
peal will  not  weigh  the  evidence  to  determine  its  sufficiency  to  sup- 
port the  verdict,  but  will  only  regard  that  most  favorable  to  the 
prevailing  party. 

Carriers — Passengers — Contributory  Negligence.* — A  passenger  on 
an  interurban  railway,  who  pays  his  fare  and  informs  the  conductor 
at  the  time  of  his  destination,  may  assume  that  the  carrier  will  dis- 
charge its  duty  and  stop  at  that  point  without  further  notice  to  the 
conductor,  and  that  the  carrier  will  exercise  due  care  in  stopping 
the  car  at  the  point  of  destination. 

Carriers — Passengers— Obligation  of  Carricr.f — A  carrier  must  ex- 


*For  the  authorities  in  this  series  on  the  subject  of  the  right  of 
a  passenger  to  rely  on  the  assumption  that  the  carrier  has  performed  or 
will  perform  its  duties  to  him,  see  second  foot-note  of  Struble  v.  Penn- 
sylvania Co.  (Pa.),  35  R.  R.  R.  217,  58  Am.  &  Eng.  R.  Cas.,  N.  S., 
217;  last  foot-note  of  Cossitt  v.  St.  Louis,  etc.,  Ry.  Co.  (Mo.),  35 
R.  R.  R.  501,  58  Am.  &  Eng.  R.  Cas.,  N.  S.,  501;  second  foot-note 
of  Denver,  etc.,  R,  Co.  v.  Darry  (Colo.),  36  R.  R.  R.  141,  59  Am. 
&  Eng.  R,  Cas.,  N.  S.,  141;  first  foot-note  of  Illinois  Cent.  R.  Co.  v. 
Daniels  (Miss.),  34  R.  R.  R.  196,  57  Am.  &  Eng.  R.  Cas.,  N.  S.,  196. 

tSce  first  foot-note  of  Gardner  v.  Metropolitan  St.  Ry.  Co.  (Mo.), 
36  R.  R.  R.  448,  59  Am.  &  Eng.  R.  Cas.,  N.  S.,  448. 
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ercise  the  highest  degree  of  care,  consistent  with  the  mode  of  con- 
veyance and  the  practical  prosecution  of  its  business,  for  the  protec- 
tion of  its  passengers,  until  its  passengers  have  alighted  from  the 
cars  at  their  destination  at  the  usual  stopping  place. 

Carriers — Passengers — Contributory  Negligence. — Whether  a  pas- 
senger is  guilty  of  contributory  negligence  in  the  manner  in  which 
he  alights  from  the  car  at  the  point  of  destination  is  ordinarily  for 
the  jury  under  proper  instructions. 

Carriers — Passengerji — Contributory  Negligence. — Whether  a  pas- 
senger injured  while  alighting  from  a  car  was  guilty  of  contribu- 
tory negligence  held,  under  the  evidence,  for  the  jury. 

Appeal  and  Error — Questions  of  Fact. — The  court  on  appeal  in  a 
personal  injury  action  cannot  say,  as  a  matter  of  law,  that  plaintiff 
was  guilty  of  contributory  negligence,  unless  the  facts  are  undis- 
puted, and  the  inferences  therefrom  indisputable,  and  a  verdict  of 
freedom  from  contributory  negligence  justified  by  evidence  is  con- 
clusive on  the  court. 

Carriers — Injuries  to  Passengers — Negligence — Question  for  Jury. 
— Whether  a  carrier  was  guilty  of  negligence  causing  injury  to  a 
passenger  while  attempting  to  alight  from  a  car  held,  under  the  evi- 
dence, for  the  jury. 

Carriers — Injuries  to  Passengers — Contributory  Negligence — Bur- 
den  of  Proof. — The  burden  of  proving  contributory  negligence  of  a 
passenger  suing  for  a  personal  injury  received  while  attempting  to 
alight  from  a  car  rests,  under  the  statute,  on  the  carrier. 

Negligence — Contributory  Negligence — Question  for  Jury. — Proxi- 
mate cause  is  an  essential  element  in  actions  for  negligence,  and 
generally  the  question  of  what  is  the  proximate  cause  of  an  injury 
is  for  the  jury,  though  it  may,  under  undisputed  facts,  become  a 
question  of  law. 

Trial — Instructions — Refusal  to  Give  Instructions  Covered  by  the 
Charge  Given — "Proximate  Cause." — Where  the  court  in  a  negli- 
gence case  charged  that  the  proximate  cause  was  not  necessarily  the 
cause  closest  in  point  of  time  to  the  injury  complained  of,  but  was 
the  cause  which  set  in  motion  the  things  causing  the  injury,  the  re- 
fusal to  charge  that  proximate  cause  was  the  inducing  cause,  or  the 
act  which  set  in  motion  the  chain  of  circumstances  operating  in  a 
continuous  and  uninterrupted  sequence  which  produced  the  injury, 
was  not  erroneous. 

Trial — Instructions. — An  instruction,  in  an  action  for  injuries  to 
a  passenger  while  attempting  to  alight  from  a  car,  following  a  re- 
cital of  the  allegations  of  the  complaint  and  a  statement  that  the 
answer  was  a  general  denial,  that  the  burden  was  on  plaintiff  to 
prove  the  allegations  of  the  complaint  by  a  fair  preponderance  of 
the  evidence,  and  that,  if  he  had  done  so,  the  verdict  should  be  for 
him,  was  not  bad  for  failing  to  advise  a  verdict  for  the  carrier  if  the 
contributory    negligence    of    the    passenger   was    established,    where 
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other  instructions  submitted  the  issue  of  contributory  negligence, 
since  the  instructions  dealt  with  the  complaint  and  the  burden  of 
proof  only. 

Appeal  from  Superior  Court,  Marion  County;  P.  W.  Bar- 
tholomew, Judge. 

Action  by  Harry  T.  Keiter  against  the  Indiana  Union  Trac- 
tion Company.  From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

las.  A.  Van  Osdol,  Kane  &  Kane,  L.  B,  Bivbank,  and  /.  /?. 
Morgan,  for  appellant. 

Alfred  R.  Hoz'ey,  Geo.  T.  PatHson,  Omer  U.  Newntan,  W.  N. 
Harding,  Solon  A,  Enloe,  and  Albert  M.  Bristor,  for  appellee. 

Jordan,  J.  Appellee,  as  plaintiff  below,  instituted  this  action 
apon  a  complaint  consisting  of  one  paragraph  to  recover  damages 
for  personal  injuries  sustained  by  him  while  a  passenger  on  ap- 
pellant's traction  railway  on  account  of  certain  alleged  negli- 
gence upon  the  part  of  appellant  company.  The  answer  was 
a  general  denial,  trial  by  jury,  verdict  in  favor  of  appellee, 
awarding  him  $6,625  as  damages.  Appellant  moved  for  a  new 
trial,  assigning  various  reasons  in  support  of  its  motion.  Mo- 
tion overruled,  and  judgment  on  verdict  of  the  jury.  From  this 
judgment  appellant  has  appealed  and  assigns  as  error  the  Over- 
ruling of  its  motion  for  a  new  trial.  The  complaint  alleges  that 
the  defendant,  the  Indiana  Union  Traction  Company,  is  a  cor- 
poration duly  organized  under  the  laws  of  the  state  of  Indiana ; 
that  on  the  15th  day  of  December,  1905,  it  controlled  a  certain 
line  of  interurban  railway  running  into  and  between  the  cities 
of  Logansport  and  Kokomo  in  said  state,  and  through  inter- 
mediate points,  including  Galveston,  in  Cass  county,  Ind.,  and 
Jewel,  in  Howard  county,  Ind. ;  that  the  defendant's  business 
was  to  carry  freight  and  passengers  for  hire ;  and  that  its  power 
was  applied  through  overhead  wires  and  by  what  is  known  as 
the  "trollev  system."  It  is  charged  that  on  said  15th  day  of  De- 
cember the  plaintiff,  at  said  town  of  Galveston,  took  passage 
^  a  passenger  on  one  of  the  defendant's  cars  to  be  carried  to 
the  said  town  of  Jewel,  which  was  a  station  on  defendant's 
road;  that  as  said  passenger  he  paid  the  usual,  regular,  and  or- 
dinar\'  fare  fixed  and  charged  by  defendant  for  the  regular  pas- 
=^e  between  said  stations  of  Galveston  and  Jewel ;  that  while 
he  was  on  said  car  he  informed  the  defendant,  through  its  con- 
ductor in  charge  thereof,  that  he  desired  to  get  off  at  Jewel,  the 
aforesaid  station;  that  the  usual  custom  of  defendant  since 
commencing  to  operate  its  railway  had  been  to  make  a  very 
short  stop  of  its  car  at  said  station ;  that  by  the  said  custom  pas- 
sengers on  its  car  or  cars  were  required  to  be  in  readiness  to 
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alight  from  its  cars  quickly  at  said  station;  that,  in  compliance 
with  said  custom  and  requirement,  plaintiff,  having  previously 
notified  the  conductor  in  charge  of  the  defendant's  car  that  he 
desired  to  leave  the  car  at  said  station,  stepped  out  on  the  rear 
platform  of  the  car  as  it  approached  said  station  known  as 
Jewel ;  that  it  was  then  late  in  the  nighttime,  and  the  defendant, 
through  its  conductor  in  charge  of  the  car,  carelessly  and  negli- 
gently failed  to  signal  the  motorman  who  was  operating  the 
car  to  stop  at  the  said  station  of  Jewel,  and  the  defendant  care- 
lessly and  negligently  ran  said  car  rapidly  past  said  station  at 
which  plaintiff  so  intended  to  alight;  that  while  the  plaintiff 
was  on  the  platform  of  the  car,  and  after  it  had  passed  said  sta- 
tion, the  usual  signal  was  given  the  motorman  to  stop  the  car; 
and  that  thereupon  the  defendant,  through  its  motorman,  care- 
lessly and  negligently  reversed  the  power  applied  to  running 
said  car,  and  carelessly  and  negligently  applied  the  brakes  at- 
tached thereto  for  stopping  the  car,  and  carelessly  and  negH- 
gently  suddenly  checked  the  speed  of  said  car,  and  carelessly 
and  negligently  stopped  said  car,  whereby  and  by  reason  of  said 
careless  and  negligent  acts  on  the  part  of  said  defendant, 
through  its  said  motorman  and  conductor,  the  plaintiff  was 
thrown  from  said  car  and  precipitated  against  one  of  said  de- 
fendant's trolley  poles  standing  near  defendant's  track,  whereby 
and  by  reason  of  which  he  was  badly  bruised  and  injured,  in 
this,  to  wit,  his  skull  was  fractured  (here  his  particular  injuries 
are  alleged  and  set  out).  Damages  in  the  sum  of  $10,000  are  de- 
manded. 

The  reasons  relied  on  bv  appellant  for  reversal  of  the  judg- 
ment below,  as  advanced  in  its  brief,  are  the  following :  (1) 
The  evidence  fails  to  show  that  any  negligence  of  defendant  was 
the  proximate  cause  of  the  plaintiff's  injury.  (2)  That  the  un- 
disputed evidence  discloses  that  appellant  was  guilty  of  contrib- 
utory negligence.  (3)  That  the  court  erred  in  giving  to  the  jur}-, 
on  its  own  motion,  instruction  No.  6.  (4)  That  the  court  erred 
in  giving,  on  its  own  motion,  instruction  No.  7,  defining  the  mean- 
ing of  "proximate  cause."  (5)  That  the  court  erred  in  refusing, 
over  appellant's  request,  to  give  instruction  No.  2.  (6)  That 
the  court  erred  in  giving,  on  its  own  motion,  instruction  No.  3. 
(7)  That  the  court  erred  in  giving  to  the  jury,  on  its  own  mo- 
tion instruction  No.  9.  (8)  That  it  was  error  of  the  court  to 
give  instruction  No.  1,  as  requested  by  plaintiff.  (9)  That  the 
court  erred  in  giving  instruction  No.  2.  as  requested  by  the 
plaintiff. 

The  theory  of  the  complaint  and  the  theory  upon  which  the 
case  was  tried  below  appears  to  be  that  the  injury  sustained  by 
appellee  was  caused  by,  or  was  due  to,  the  negligence  of  ap- 
pellant's motorman  in  applying  the  brakes  to  the  car  in  question, 
and  thereby  suddenly  checking  its  speed  and  suddenly  stopping 
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it,  after  appellee  had  been  carried  beyond  the  station  at  Jewel, 
his  place  of  destination.  It  will  be  noted,  on  examination  of 
the  complaint,  that  the  negligence  complained  of  is  not  imputed 
to  the  speed  of  the  car,  but  to  the  sudden  stopping  thereof. 

Turning  to  the  evidence  in  the  case,  we  find  that  there  is  evi- 
dence to  establish  the  following  facts :  Appellant  company  is  a 
common  carrier  of  freight  and  passengers  for  hire  over  the  trac- 
tion railway  which  it  operates  and  controls.  Its  railroad  ex- 
tends from  the  city  of  Logansport,  Cass  county,  Ind.,  to  the  city 
of  Tipton  in  said  state,  passing  through  the  village  of  Galveston 
in  Cass  county  and  that  of  Jewel  in  Howard  county,  both  of 
which  are  stations  and  stops  upon  appellant's  railway.  On  De- 
cember 15,  1905,  at  about  12  o'clock  at  night,  at  said  village  of 
Galveston,  appellee,  together  with  one  Myron  W.  Gates,  boarded 
one  of  appellant's  cars  which  it  ran  over  its  railway.  This  car 
was  in  charge  of  a  conductor  and  motorman.  They  went  into 
the  car  and  took  seats  near  the  front  of  the  passenger  depart- 
ment, and* each  of  them  paid  to  the  conductor,  when  he  came 
around  to  collect  their  fare,  the  sum  of  10  cents,  which  was  the 
regular  fare  from  Galveston  to  Jewel.  Appellee  and  Gates  each 
notified  the  conductor  that  they  desired  to  get  off  the  car  at 
Jewel.  After  taking  their  seats,  it  appears  that  Gates  got  up 
from  where  he  was  sitting  by  the  side  of  appellee  and  went  into 
the  smoking  department  of  the  car.  The  distance  between  Gal- 
veston and  Jewel  is  about  five  miles.  When  about  one-eighth  of 
a  mile  from  Jewel,  Gates  came  from  the  smoker  into  the  car 
where  appellee  was  sitting  and  tapped  him  on  the  shoulder,  and 
said:  "We're  pretty  near  there."  Gates  then  went  onto  the  rear 
platform  of  the  car  and  was  followed  by  the  appellee.  When  he 
reached  the  rear  platform,  the  car  was  about  400  feet  from  the 
Jewel  crossing  and  began  to  slow  down  when  very  near  the  cross- 
ing. Gates  testified  that  he  saw  the  car  was  going  to  pass  the 
Jewel  stop,  and  he  gave  the  stop  signal,  giving  the  bell  one  tap ; 
that  appellee  was  coming  through  the  door  onto  the  rear  plat- 
form when  he  gave  this  signal.  The  car  began  to  slow  down,  and 
as  it  did  so  appellee  stepped  down  to  the  first  step  of  the  plat- 
form and  took  hold  of  the  rods  or  "grabirons"  on  each  side  of 
the  car.  He  placed  his  right  foot  on  the  first  step  down  from 
the  vestibule,  and  his  left  foot  was  on  the  floor  of  the  vestibule, 
his  face  inward  towards  the  vestibule,  and  he  was  preparing  to 
get  ready  to  alight  from  the  car  when  it  stopped  at  the  station 
of  Jewel.  He  was  not  preparing  or  intending  to  get  off  the  car 
until  it  stopped  at  said  station.  After  appellee  had  taken  this 
position,  as  shown,  in  getting  ready  to  alight  from  the  car  when 
it  stopped  at  the  station,  the  car  very  suddenly  began  to  check 
ap,  and  in  doing  so  it  "bounced  and  jerked"  because  the  brakes 
were  applied  in  such  a  sudden  manner.  After  the  plaintiff  had 
taken  the  position  in  question,  he  did  not  have  time  to  get  back 
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on  the  platform  before  the  accident.  In  fact,  there  is  evidence 
to  show  that  the  motorman  applied  the  brakes  in  such  a  manner 
as  caused  the  car  to  give  sudden  jerks  and  to  bounce,  and  that 
by  reason  of  its  sudden  jerking  and  bouncing  plaintiff's  hold  upon 
the  "grabirons"  or  rods  was  broken,  and  he  was  suddenly  and 
violently  thrown  off  the  car  against  one  of  the  trolley  poles,  and 
thereby  was  very  seriously  injured,  as  alleged  in  the  complaint. 
After  he  was  thrown  off  the  car,  it  ran  a  distance  beyond  the 
point  where  he  was  thrown  off  equal  to  that  which  intervened 
between  two  or  three  trolley  poles  before  it  came  to  a  full  stop. 
Appellee  was  thrown  against  the  third  trolley  pole  standing  be- 
yond the  crossing  at  Jewel.  These  trolley  poles  are  about  100 
feet  apart.  The  conductor  in  charge  was  sitting  in  the  car  when 
Gates  and  appellee  got  up  and  went  to  the  rear  platform  for  the 
purpose  of  alighting  from  the  car  when  it  stoppe<l  at  Jewel. 
They  passed  by  the  conductor,  but  he  said  nothing  to  them  and 
gave  no  signal  whatever  to  the  motorman  to  stop  the  car  at  said 
station. 

There  is  evidence  to  show  that  the  conductor  had  notice  that 
appellee  and  his  companion  were  going  to  the  rear  of  the  car  for 
the  purpose  of  preparing  to  alight  therefrom  when  it  stopped 
at  the  station  of  Jewel.  The  car  was  a  local  one  and  stopped 
only  at  Jewel  on  a  signal  from  the  conductor.  The  car,  before 
it  reached  Jewel,  there  is  evidence  to  show,  was  running  at  an 
ordinar}'  rate  of  speed.  In  respect  to  its  speed  at  this  time  the 
evidence  is  conflicting.  It  was  at  the  Jewel  crossing  where  the 
car  gave  the  first  jerk,  jump,  or  bounce,  which,  as  the  wit- 
ness testified,  appeared  to  be  caused  by  a  sudden  applica- 
tion of  the  brakes.  At  the  time  appellee's  hold  on  the  "grab- 
irons"  was  broken  by  the  jerking  and  bouncing  of  the  car,  he 
testified  that  he  was  holding  on  tightly  to  said  iron ;  that  he  had 
no  intention  of  jumping  off  of  said  car;  that  the  only  purpose  he 
had  in  placing  himself  in  the  position  he  did  was  to  be  in  readi- 
ness to  alight  from  the  car  when  it  stopped.  When  appellee 
went  to  the  rear  platform  of  the  car,  it  was  just  a  few  hundred 
feet  from  the  Jewel  crossing.  He  was  making  no  attempt  what- 
ever, as  the  evidence  shows,  to  either  jump  off  or  get  off  the 
car  before  it  stopped  at  the  station  of  Jewel.  He  was  merely, 
as  he  stated,  preparing  to  be  in  readiness  that  he  might  quickly 
alight  from  the  car  when  it  stopped  at  said  station.  At  the 
time  of  the  accident  he  was  21  years  old  and  was  a  robust  young 
man. 

It  is  not  our  province  to  weigh  the  evidence  in  a  case,  and  in 
considering  it  in  this  case  we  have  given  regard  only  to  that 
which  is  most  favorable  to  appellee,  the  prevailing  party  in  the 
lower  court.  Diamond  Coal  Co.  v,  Cuthbertson.  166  Ind.  290, 
76  N.  E.  1060.  In  this  latter  case  we  said:  "In  order  to  au- 
thorize us  on  an  appeal  to  disturb  the  judgment  of  the  trial  court 
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on  the  evidence  alone,  it  must  appear  that  the  evidence  in  the 
case  is  such  as  to  raise  or  present  for  our  decision  not  merely 
a  question  of  fact,  but  one  purely  of  law  on  some  material  is- 
sue, and  that  such  question  of  law  under  the  judgment  of  the 
trial  court  was  decided  erroneously.  (Citing  authorities.) 
*  *  *  The  fact  that  the  evidence  in  the  case  on  some  partic- 
ular and  material  issue  appears  to  be  weak  or  unsatisfactory  is 
not  alone  sufficient  to  warrant  this  court  in  disturbing  the  judg- 
ment." 

Counsel  for  appellant  company  do  not  seriously  controvert 
the  question  that  there  is  evidence  to  establish  the  negligence 
alleged  in  the  complaint,  but  they  advance  the  contention  and 
argument  that  the  negligence  of  appellant  company  is  not  shown 
to  be  the  proximate  cause  of  the  injury  sustained  by  appellee, 
and  that  under  the  evidence  it  appears,  as  a  matter  of  law,  that 
he  was  guilty  of  contributory  negligence. 

The  evidence  discloses  that  the  relation  of  carrier  and  pas- 
senger existed  between  appellant  and  appellee.  He  paid  the 
regular  fare  exacted  by  the  company  for  his  passage  on  the 
car  between  the  stations  of  Galveston  and  Jewel.  At  the  time 
he  paid  his  fare  he  informed  appellant's  agent,  the  conductor 
in  charge  of  the  car,  that  the  place  of  his  destination  was  Jewel ; 
that  he  desired  to  leave  the  car  at  said  station.  Thereafter  dur- 
ing his  passage  he  was  justified  in  assuming  that  appellant 
would  discharge  the  duty  it  owed  to  him  as  a  passenger — that 
his  request  would  be  complied  with,  or,  in  other  words,  that 
the  car  would  be  stopped  at  the  point  of  his  destination  without 
his  giving  any  further  notice  to  the  conductor,  and  that  the  com- 
pany would  exercise  due  care  in  stopping  it  at  Jewel.  Terre 
Haute,  etc.,  Ry.  Co.  v.  Buck,  96  Ind.  346,  49  Am.  Rep.  168; 
Louisville,  New  Albany,  etc.;  Rv.  Co.  v.  Cook,  12  Ind.  App.  109, 
38  N.  E.  1104;  Citizens'  St.  Ry.  Co.  v.  Hoffbauer,  23  Ind.  App. 
614,  56  N.  E.  54;  Heinze  ^,  Interurban  Rv.  Co.,  139  Iowa,  189, 
117  N.  W.  385,  21  L.  R.  A.  (N.  S.)  715 ;  City  R.  Co.  v.  Lee,  50 
N.  J.  Law,  435,  14  Atl.  883,  7  Am.  St.  Rep.  798;  Dickinson  r. 
Port  Huron,  etc.,  R.  Co.,  53  Mich.  43,  18  N.  W.  553. 

While  appellant  as  a  common  carrier  of  passengers  is  not, 
under  the  law,  an  insurer  of  their  safety,  nevertheless  the  law 
requires  of  it  the  exercise  of  the  highest  degree  of  care  consist- 
ent with  the  mode  of  its  conveyance  and  the  practical  prose- 
cution of  its  business  for  the  safety  and  protection  of  its  pas- 
sengers, and  it  is  bound  to  continue  the  exercise  of  such  care 
until  its  passengers  have  ahghted  from  the  cars  at  the  end  of 
their  destination  at  the  usual  place  of  stopping  the  cars ;  and  for 
its  neglect  to  exercise  such  care  it  is  liable  to  a  passenger  who 
suffers  an  injury  on  account  of  such  negligence  where  no  fault 
of  his  own  is  shown  to  have  contributed  to  such  injury.  Jeffer- 
sonville  Ry.  Co.  v,  Hendricks,  26  Ind.  228 ;  Terre  Haute,  etc.,  R. 
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Co.  V.  Buck,  supra,  and  authorities  there  cited ;  Terre  Haute,  etc., 
R.  Co.  V,  Sheeks,  155  Ind.  74,  56  N.  E.  434;  3  Thompson  on  Neg- 
ligence, §  2862. 

As  a  general  rule,  the  authorities  affirm  that  the  law  does  not 
point  out  or  prescribe  the  particular  manner  in  which  a  passen- 
ger must  act  or  conduct  himself  in  leaving  the  car  or  vehicle 
of  the  carrier.  There  is  nc  rule  of  the  law  which  demonstrates 
whether  a  given  course  of  conduct  on  his  part  will  or  will  not 
constitute  liegligence.  Therefore  the  question  whether  he,  un- 
der the  evidence  and  circumstances  in  the  particular  case,  is 
guilty  of  contributory  negligence,  is,  ordinarily  speaking,  a  ques- 
tion of  fact  to  be  determined  by  the  jury  under  proper  instruc- 
tion from  the  trial  court.  Penn  Co.  v.  Marion,  123  Ind.  415,  23 
N.  E.  973,  7  L.  R.  A.  687,  17  Am.  St.  Rep.  330;  Cleveland,  etc., 
R.  Co.  V,  Moneyhun,  146  Ind.  147, 44  N.  E.  1106,  34  L.  R.  A.  141 ; 
Louisville,  etc.,  R.  Co.  v.  Crunk,  119  Ind.  542,  21  N.  E.  31,  12 
Am.  St.  Rep.  443;  Indpls.  Street  R.  Co.  v.  Hockett,  159  Ind. 
677,  66  N.  E.  39,  and  authorities  there  cited;  Wabash  River 
Traction  Co.  v.  Baker,  167  Ind.  262,  78  N.  E.  196;  Fleck  v. 
Union  R.  Co.,  134  Mass.  480;  3  Thompson  on  Negligence,  §§ 
2953,  3592,  3600. 

Appellee  cannot  be  held  as  a  matter  of  law  to  hav^  been  guilty 
of  contributory  negligence  by  reason  of  his  acts  or  conduct  in 
making  the  preparation  which  he  did  to  alight  from  the  car  at 
Jewel;  but  this  question,  under  the  authorities  which  we  have 
cited,  was  one  of  fact  for  the  determination  of  the  jury  under 
proper  instruction  by  the  trial  court.  The  jury  having  deter- 
mined that  issue  adversely  to  appellant,  and,  as  there  is  evidence 
to  justify  the  finding,  we  are  not  authorized  to  disturb  the  judg- 
ment below  upon  the  issue  of  contributory  negligence.  We  can- 
not in  any  case  adjudge  as  a  matter  of  law  that  the  complaining 
party  is  guilty  of  contributory  negligence,  unless  the  facts  are 
undisputed  and  the  conclusions  or  inferences  to  be  deduced 
therefrom  are  also  indisputable.  Cincinnati,  etc.,  R.  Co.  v. 
Grames,  136  Ind.  39,  34  N.  E.  714;  Cleveland,  etc.,  R.  Co.  v. 
Moneyhun,  supra. 

In  this  case,  upon  the  question  of  appellee's  negligence,  it 
was  the  province  of  the  jury  to  draw  all  reasonable  conclusions 
or  inferences  from  the  facts  which  they  found  to  be  established 
by  the  evidence.  The  burden  of  proving  contributory  negligence 
rested,  under  the  statute,  upon  appellant,  and,  the  jurors  upon 
sufficient  evidence  having  found  that  issue  against  it,  their  find- 
ing must  be  accepted  as  controlling  in  this  appeal. 

Appellant  tendered  to  the  court  a  request  to  give  instruction 
No.  2,  whereby  it  asked  the  court  to  advise  the  jury  that  by  the 
term  "  'proximate  cause'  is  meant  the  inducing  cause,  or  the  act 
or  acts  which  set  in  motion  the  chain  of  circumstances  q>erating 
in  continuous  and  uninterrupted  sequence  which  produced  the 
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injury  complained  of."  The  court  refused  this  charge,  but  on 
iti  own  motion,  by  instruction  No.  7,  informed  the  jury  that 
"proximate  cause  is  the  cause  not  necessarily  the  closest  in 
point  of  time  to  the  injury  of  the  person,  but  it  is  the  cause 
which  sets  in  motion  the  things  which  cause  the  injury." 

The  term  "proximate  cause"  has  been  variously  defined  by 
the  courts.  Sometimes  it  is  said  to  be  the  *'probable  cause," 
then  again  the  "efficient  cause,"  or  "one  which  necessarily  sets 
the  other  causes  in  motion."  Proximate  cause  is  an  essential 
element  or  fact  in  actions  arising  out  of  ne|;ligence,  and  as  a 
general  rule  the  question  of  what  is  the  proximate  cause  of  the 
injury  or  wrong  is  one  purely  of  fact  for  the  decision  of  the  jury, 
although  it  may,  under  undisputed  facts,  become  a  matter  or 
question  of  law.  Davis  v-  Mercer  Lumber  Co.,  164  Ind.  413,  73 
N.  E.  899.  As  stated  by  the  court  in  its  charge,  proximate  cause 
is  "not  necessarily  the  closest  in  point  of  time  to  the  injury." 
We  perceive  no  substantial  difference  in  the  instruction  re- 
quested by  appellant  and  the  one  given  by  the  court*  The 
latter  stated  that  proximate  cause  is  "that  cause  which  sets  in 
motion  the  things  which  cause  the  injury,"  while  the  former 
affirmed  that  it  meant  "the  inducing  cause  or  the  act  or  acts 
which  set  in  motion  the  chain  of  circumstances  operating  in 
continued  and  uninterrupted  sequence  which  produced  the  in- 
jury." It  is  true  that  the  court  in  its  charge  omitted  the  word 
"efficient"  immediately  preceding  the  term  "cause ;"  but  the  state- 
ment that  "it  is  the  cause  which  sets  in  motion  the  things  which 
cause  the  injury"  is  certainly  the  equivalent  of  stating  that  it 
must  be  the  efficient  or  inducing  cause.  While  it  may  be  said 
that  the  instruction  in  question  was  not  as  well  constructed  as  it 
might  have  been,  nevertheless  it  substantially  covers  or  embraces 
the  principle  stated  in  the  one  requested  by  appellant,  and  it  is 
apparent,  we  think,  that  the  jury  could  not  have  been  misled 
thereby  to  the  prejudice  of  appellant.  This  view  is  fully  con- 
firmed when  the  charge  in  question  is  considered  and  construed 
along  with  other  charges  given  by  the  court  bearing  upon  the 
same  question.  Under  the  circumstances,  the  court  did  not 
^^yn  refusing  to  give  the  charge  as  requested. 

The  court,  after  reciting  to  the  jury  the  allegations  of  the 
complaint  and  stating  that  the  answer  of  the  defendant  was  a 
general  denial,  advised  the  jury  that  the  burden  was  ufK)n  the 
plaintiff  to  "prove  the  material  allegations  of  his  complaint  by  a 
^a\T  preponderance  of  the  evidence,  and  if  he  has  done  so,  said 
the  court,  your  finding  should  be  for  the  plaintiff;  and,  if  he 
»^s  not  done  so,  your  finding  should  be  for  the  defendant." 
^ounsel  for  appellant  impute  error  to  this  instruction  because 
tne  court  did  not  therein  advise  the  jury  to  return  a  verdict  for 
me  defendant  in  the  event  contributory  negligence  on  plaintiff's 
P*rt  was  established.     The  court  by  the  charge  in  question  was 
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dealing  alone  with  the  complaint  and  the  burden  which  rested  on 
plaintiff  thereunder  in  orcfer  to  entitle  him  to  recover.  By  other 
instructions  the  court  informed  the  jury  that  the  plaintiff  could 
not  recover  if  he  was  shown  to  be  guilty  of  contributory  negli- 
gence. The  instruction  in  question  cannot  be  held  to  be  bad 
because  it  does  not  cover  or  apply  to  all  of  the  separate  issues 
or  questions  involved  in  the  case,  where  such  questions  or  issues 
are  covered  by  other  instructions  given  by  the  court.  New 
Castle,  etc.,  R.  Co.  v.  Doty,  168  Ind.  259,  79  N.  E.  485. 

Other  charges  of  the  court  are  criticised  by  appellant's  counsel 
but  an  examination  thereof  discloses  that  the  criticisms  are  not 
justified. 

There  is  evidence  to  fully  support  a  recovery  by  appellee,  and 
no  good  reasons  are  advanced  by  appellant  why  the  judgment 
should  be  disturbed  upon  the  evidence.  It  appears  that  appellee 
was  severely  and  permanently  injured.  The  sight  of  one  of  his 
eyes  is  destroyed,  and  his  hearing  is  very  materially  impaired. 
His  skull  was  fractured,  his  right  kneecap  broken,  and  he  is  in 
such  a  condition  that  it  may  be  said  he  is  a  "physical  wreck." 
No  question,  however,  is  raised  as  to  the  damages  awarded  be- 
ing excessive. 

No  reversible  error  being  presented  by  the  record,  the  judg- 
ment is  therefore  affirmed. 


B.ASLER  et  ux.  V.  Sacramento  Gas  &  Electric  Co. 

(Supreme  Court  of  California,  Oct.  20,  1910.     Rehearing  Denied,  N'ov. 

19,  1910.) 

[Ill   Pac.    Rep.   530.] 

Negligence — Injury  to  Wife — Imputation  of  Husband's  Negli- 
gence.*— As  affecting  liability  for  injury  to  a  wife,  in  the  care  and 
custody  of  her  husband,  his  negligence  is  imputable  to  her. 

Negligence — Injury  to  Wife — Husband's  Rights. — Since  recovery 
for  injuries  to  a  wife  is  community  property  under  the  husband's 
control,  if  his  negligence  contributes  proximately  to  the  injury  there 
can  be  no  recovery. 

Negligence — Nature.f — Negligence  may  be  active  or  passive,  con- 

♦For  the  authorities  in  this  series  on  the  subject  of  imputed 
negligence,  see  foot-note  of  Cathey  v.  Seattle  Elec.  Co.  (Wash.).  36 
R.  R.  R.  403,  59  Am.  &  Eng.  R.  Cas.,  N.  S.,  403;  first  foot-note  of 
Ingalls  V.  Lexington,  etc.,  St.  R.  Co.  (Mass.),  35  R.  R.  R.  297,  58  Am. 
&  Eng.  R.  Cas.,  N.  S.,  297;  foot-note  of  Gibson  ?'.  Bessemer,  etc.,  R. 
Co.  (Pa.),  35  R.  R.  R.  87,  58  Am.  &  Eng.  R.  Cas.,  N.  S.,  87. 

tFor  the  authorities  in  this  series  on  the  subject  of  the  defini- 
tions of  actionable  negligence,  see  last  foot-note  of  Cahill  v.  Illinois 
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sisting  in  heedlessly  doing  an  improper  thing  or  in  heedlessly  re- 
fraining from  doing  the  proper  thing. 

Negligence — ^"Contributory  Negligence" — Essentials  to  Bar  Recov- 
ery4— Contributory  negligence  which  will  bar  recovery  must  be  such 
as  to  show  that  the  person  charged  therewith  by  failing  to  use  the 
required  care  proximately  contributed  to  the  injury  so  that  but  for 
his  concurring  fault  it  would  not  have  happened. 

Carriers — ^Alighting  Passengers — Injury — Contributory  Negligence 
—Pleading — Sufficiency. — On  a  suit  for  injury  to  a  passenger  caused 
by  cars  colliding  while  she  was  alighting,  a  plea  that  the  motorman 
of  the  colliding  car  was  engrossed  in  his  personal  affairs  and  became 
excited  at  the  presence  of  the  other  car,  but  not  stating  why  he  be- 
came excited  or  whether  he  perceived  the  car  sufficiently  far  away 
to  have  stopped  his  car,  that  the  passenger's  husband  was  standing 
on  the  ground  to  assist  her  to  alight  and  saw  the  car  in  ample  time 
to  have  given  an  alarm  and  caused  the  on-coming  car  to  stop  or 
the  other  car  to  move  on,  but  took  no  steps  to  prevent  the  collision, 
and  that  the  employees  on  the  standing  car  failed  to  observe  the 
approach  of  the  other  car  because  engaged  in  assisting  alighting 
passengers  is  insufficient  to  show  contributory  negligence  of  the 
husband  imputable  to  the  wife. 

Appeal  and  Error — Harmless  Error — Striking  Pleaded  Matter. — 
Striking  matter  from  an  answer,  instead  cf  sustaining  a  demurrer 
thereto,  was  harmless  error. 

Costs— Tender  after  Suit— Torts.— Code  Civ.  Proc.  §  997.  authoriz- 
ing a  tender  by  a  defendant  after  suit,  applies  to  suits  for  tort. 

Tender — After  Suit — Pleading. — A  plea  of  tender  after  suit  under 
Code  Civ.  Proc  §  997,  should  not  contain  explanatory  or  extenuat- 
ing matters  not  affecting  the  defense,  and  such  matter  is  properly 
stricken  as   surplusage. 

Husband  and  Wife— Suit  by  Wife— Husband  as  Party.— A  husband 
is  a  necessary  party  to  a  suit  for  peisonal  injuries  to  a  wife,  though 
it  be  brought  solely  for  her  injuries. 

Husband  and  Wife — Suit  by  Wife — Pleading. — A  complaint  by  a 
husband  and  wife  for  personal  injuries  to  her  asking  compensation 
for  "plaintiffs"  is  not  bad  as  involving  compensation  for  the  husband 
as  well  as  for  the  wife. 

Witnesses — Cross-Examination — Personal  Injury. — Where  defend- 
ant in  a  personal  injury  action  seeks  to  show  a  previous  condition  of 
invalidism  of,  or  malingering  by,  plaintiff,  liberal  latitude  in  cl"oss- 
examining  plaintiff  should  be  permitted. 


Cent.  R.  Co.  (Iowa),  36  R.  R.  R.  618,  59  Am.  &  Eng.  R.  Cas.,  N.  S., 
618;  last  foot-note  of  Young  v.  St.  Louis,  etc.,  Ry.  Co.  (Mo.),  36  R. 
R.  R.  197,  59  Am.  &  Eng.  R.  Cas.,  N.  S.,  197;  first  foot-note  of  Wick- 
ert  V,  Wisconsin  Cent.  Ry.  Co.  (Wis.),  36  R.  R.  R.  172,  59  Am.  &  Eng. 
R.  Cas.,  N.  S.,  172. 

tSee  second  foot-note  of  Bourrett  v.  Chicago  &  N.   W.   Ry.  Co. 
(Iowa),  34  R.  R.  R.  284,  57  Am.  &  Eng.  R.  Cas.,  N.  S.,  284. 
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Trial — Evidence. — In  establishing  a  personal  injury  to  a  wife,  evi- 
dence showing  deterioration  in  her  physical  condition  after  the  ac- 
cident was  not  improperly  admitted  as  involving  compensation  to 
the  husband,  where  on  objection  the  trial  court  and  counsel  ex- 
pressly confined  the  effect  of  the  testimony  to  her  condition  before 
the  accident. 

Damages — Personal  Injuries — Instructions. — An  instruction  that» 
if  plaintiff  was  injured  through  defendant's  negligence,  she  could  re- 
cover for  any  physical  suffering  and  pain  and  mental  anguish  suf- 
fered or  reasonably  certain  to  be  suffered,  was  not  improper  as  au- 
thorizing an  award  for  suffering  by  her  husband. 

Carriers — Injuries  to  Passengers— Negligence — Liability  of  Carrier. 
— A  street  railway  company  was  not  relieved  from  responsibility  for 
injury  to  an  alighting  passenger  caused  by  colliding  cars,  though  its 
employees  were  skillful,  if  on  the  particular  occasion  they  did  not 
use  due  care. 

Department  2.  Appeal  from  Superior  Court,  Sacramento 
County;  C.  N.  Post,  Judge. 

Action  by  Charles  M.  Basler  and  wife  against  the  Sacramento 
Gas  &  Electric  Company.  From  a  judgment  for  plaintiffs  and 
from  an  order  refusing  a  new  trial,  defendant  appeals.  Affirmed. 

Wm,  B.  Bosley,  J,  P.  Coghlan^  and  L,  T.  Hatfield,  for  appel- 
lant. 

W,  E.  Kleinsorge,  C  £.  McLaughlin,  and  R.  T.  McKissick, 
for  respondents. 

Henshaw,  J.  This  is  an  action  by  husband  and  wife  to  re- 
cover damages  for  injuries  sustained  by  the  wife  while  a  pas- 
senger upon  one  of  defendant's  street  railway  cars.  The  action 
was  tried  before  a  jury.  Plaintiffs  obtained  a  verdict,  and  from 
the  judgment  which  followed  and  from  the  order  of  the  court 
refusing  its  motion  for  a  new  trial  defendant  appeals. 

Plaintiffs  were  returning  from  an  evening  entertainment. 
Reaching  their  place  of  debarkation,  the  car  stopped  to  permit 
them  and  other  passengers  to  alight.  The  husband  had  stepped 
off  the  car  and  was  waiting  to  assist  his  wife  therefrom,  when 
another  car  of  defendant  heedlessly  collided  with  the  rear  of 
the  stationery  car.  Mrs.  Basler,  who  was  standing  at  the  time, 
was  thrown  across  a  seat  and  to  the  floor  of  the  car,  receiving 
the  injuries  for  which*  compensation  was  sought.  The  answer 
reached  was,  first,  by  way  of  general  denial,  and  for  a  second 
and  special  defense,  contributory  negligence  was  charged  against 
Mrs.  Basler's  husband.  The  court  struck  out  this  special  de- 
fense, and  \ks  ruling  in  this  regard  first  demands  attention.  This 
special  defense  alleged:  That  Basler,  debarking  from  the  car, 
had  reached  the  ground  "for  the  purpose  of  assisting  his  wife  to 
alight,"  when  another  car  came  into  collision  with  the  car  upon 
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which  plaintiffs  had  been  passengers.  That  the  other  car  was 
fuMy  equipped  with  all  necessary  appliances,  and  that  the  motor- 
man  thereof  was  of  long  experience  and  skill  in  operating  such 
cars;  but  that  when  approaching  the  stationary  car  he  was  "tem- 
porarily engrossed  in  his  own  personal  affairs,  and  became  ex- 
cited and  alarmed  at  the  presence  of  the  car  upon  which  plaintiff 
had  been  riding,  *  *  *  and  upon  the  spur  of  the  moment,  and 
in  the  exercise  of  his  judgment  under  the  circumstances,  such 
employee  failed  to  take  proper  action  to  stop  such  other 
car  until  the  same  struck  the  car  upon  which  plaintiffs  had 
been  riding.  *  *  *  That  plaintiff,  Charles  M.  Basler,  at 
the  time  of  the  approach  of  such  other  car,  was  stand- 
ing upon  the  ground  alongside  of  such  car  which  he  and  his  wife 
had  been  riding  and  was  not  otherwise  engaged,  and  saw  such 
car  approaching  for  a  long  distance  and  in  ample  time  and  full 
opportunity  to  have  given  a  signal  or  alarm  and  caused 
such  on-coming  car  to  stop  or  the  other  car  to  move,  but 
he  gave  no  alarm  or  signal  of  any  kind  to  the  persons  in 
charge  of  the  car  upon  which  he  had  been  a  passenger  and 
took  no  steps  whatever  to  prevent  such  collision,  but  stood  silently 
and  idly  bv  and  observed  such  other  car  come  in  contact  with  the 
car  upon  which  he  had  been  riding  and  upon  which  his  wife  still 
was.  That  the  persons  in  charge  of  the  car  upon  which  plaintiffs 
had  been  j  assengers  were  engaged  in  seeing  that  the  passengers 
thereon  were  enabled  to  alight  and  did  not  see  the  approach  of  the 
car  that  caused  the  collision.  That  plaintiff,  Charles  M.  Basler, 
claims  to  be  familiar  with  the  operation  of  cars  and  capable  of 
judging  of  the  speed  of  cars  and  of  the  best  mode  of  controlling 
the  same,  but  he  made  no  effort  to  .prevent  such  collision  nor 
did  he  do  anything  whatever  to  avoid  it,  although  fully  aware 
that  a  collision  was  imminent.  *  *  *  Defendant  avers  that  if 
the  said  Bessie  M.  Basler  received  any  injury  of  any  character  by 
reason  of  such  collision  it  was  because  she  did  not  exercise  due 
care  on  her  part  to  avoid  injury  and  also  by  the  failure  of  plain- 
tiff. Charles  M.  Basler,  to  notify  the  persons  in  charge  of  the 
car  in  which  plaintiff,  Bessie  M.  Basler,  was  riding,  or  to  notify 
the  employees  of  defendant  on  said  other  car  of  the  danger  of 
collision,  he  thereby  directly  contributed  to  whatever  injury  may 
have  been  sustained  by  the  said  Bessie  M.  Basler." 

Appellant's  contention  is  that  this  special  defense  charges  a 
complete  case  of  contributory  negligence  against  the  plaintiff 
husband,  and  that  this  negligence  bars  the  right  of  either  and 
both  plaintiffs  to  recover:  First,  because  the  wife  was  in  the 
care  and  custody  of  her  husband,  and  consequently  his  negli- 
gence is  imputable  to  her,  under  the  doctrine  of  Lamb  v.  Har- 
baugh,  105  Cal.  680,  39  Pac.  56;  McKune  v.  Santa  Clara,  etc.,  Co., 
HO  Cal.  487,  42  Pac!  980;  Paine  v.  San  Bernardino,  etc.,  Co., 
143  Cal.  658,  77  Pac.  659.     And,  second,  regardless  of  the  ques- 
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tion  as  to  whether  or  not  the  wife  was  so  in  the  husband's  care 
and  custody,  if  his  negligence  contributed  proximately  to  her 
injury  (since  under  the  laws  of  this  state  the  recovery  for  her 
injuries  is  community  property,  in  which  the  husband  snares  and 
over  which  he  has  control),  the  law  will  not  permit  him  to  benefit 
by  his  own  wrong,  and  therefore  a  recovery  will  not  be  permitted. 
McFadden  v,  Santa  Ana,  etc.,  Ry.,  87  Cal.  468,  25  Pac.  681,  11 
L.  R.  A.  252;  Beach,  Con.  Neg.  p.  165,  note.  The  propositions 
of  <law  here  advanced  by  appellant  are  sound  and  accepted  doc- 
trines in  this  state.  It  is  also  true  that  negligence  may  be  active 
or  passive  in  character.  It  may  consist  in  heedlessly  doing  an 
improper  thing  or  in  heedlessly  refraining  from  doing  the 
proper  thing.  Whether  the  circumstances  call  for  activity  or 
passivity,  one  who  does  not  do  what  he  should  is  equally  charge- 
able with  negligence  with  him  who  does  what  he  should  not. 
These  principles  are  but  an  elaboration  of  the  maxim,  Idem  est 
facerem  et  non  prohibere  cum  possis;  et  qui  non  prohibit  cum 
prohibere  possit  in  culpa  est  (aut  jubet).  The  questicxis  thus 
resolve  to  the  single  proposition :  does  or  does  not  the  special  de- 
fense charge  contributory  negligence  with  legal  particularity  and 
certainty;  in  other  words,  are  the  allegations  of  this  defense 
sufficient  in  law  as  a  defense? 

Herein  it  is  to  be  noted  that  the  contributory  negligence  which 
will  bar  a  recovery  must  be  such  as  to  establish  that  the  person 
by  failure  to  exercise  the  required  amount  of  care  proximately 
contributed  to  produce  the  injury  complained  of  "so  that  but 
for  his  concurring  and  co-operative  fault  the  injury  would  not 
have  happened."  Williams  v.  S.  P.  Co.,  9  Pac.  152;  Cross  v. 
California  St.  R.  R.  Co.,  102  Cal.  315,  36  Pac.  673.  What  does 
the  defense  aver  in  this  respect?  It  declares  that  the  motorman 
was  "engrossed  by  his  personal  affairs ;"  that  "he  bcame  excited 
and  alarmed  at  the  presence  of  the  car  upon  which  plaintiffs 
had  been  riding,  at  the  place  where  the  same  had  stopped."  It 
does  not  say  how  far  distant  he  was  when  he  perceived  the  car, 
why  he  should  have  become  excited  or  alarmed,  or  whether  or 
not  he  perceived  the  car  when  it  was  sufficiently  distant  to  have 
enabled  him  to  have  stopped  his  own  car.  The  declaration  in 
this  regard  is  merely  to  the  effect  that,  when  he  discovered  the 
presence  of  the  other  car  (and  where  his  car  was  at  the  time  of 
that  discovery  is  not  indicated),  he  "failed  to  take  the  proper 
action  to  stop  his  car"  and  so  the  collision  occurred.  So  much 
for  the  conduct  of  the  motorman.  Basler  it  is  averred  was 
standing  upon  the  ground  waiting  to  assist  his  wife  to  debark 
"and  was  not  otherwise  engaged."  He  saw  the  approaching  car 
for  a  long  distance  and  in  ample  time  to  have  given  the  signal  or 
alarm  and  cause  such  on-coming  car  to  stop  or  the  other  car  to 
move  on  but  gave  no  alarm  or  signal  of  any  kind  and  took  no  steps 
to  prevent  the  collision,  "and  stood  silently  and  idly  by  and  ob- 
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served  such  other  car  come  in  contact  with  the  car  upon  which  he 
had  been  riding  and  upon  which  his  wife  still  was."  The  failure  of 
the  employees  upon  the  stationary  car  to  observe  the  approach 
«f  the  other  is  then  sought  to  be  excused  upon  the  allegation  that 
the>'  "were  engaged  in  seeing  that  the  passengers  thereon  were 
<naWed  to  alight."     But  in  this  connection  it  is  to  be  noted  that 
the  defense  also  avers  that  Easier  "had  reached  the  ground  for 
the  purpose  of  assisting  his  wife  to  alight."  It  is  then  charged 
that  by  the  failure  of  Easier  to  notify  the  persons  in  charge  of 
the  car  upon  which  he  had  been  riding,  or  to  notify  the  employee 
of  the  approaching  car,  of  the  danger  of  collision,  he  thereby 
directly  contributed  to  Mrs.  Easier 's  injuries.     The  plea  is  sin- 
gular, in  that  the  defendant  excuses  its  own  employees  for  non- 
observance  of  the  approaching  car  upon  the  ground  that  they 
vere  "seeing  that  the  passengers  were  enabled  to  alight,"  but 
charges  Easier  with  full  knowledge  of  the  approaching  car,  not- 
withstanding the  fact  that  he  was  standing  on  the  ground  doing 
the  very  thing  which  is  offered  as  an  excuse  for  the  conduct 
of  defendant's  employees,  namely,  watching  and  waiting  for  the 
purpose  of  assisting  his  wife  to  alight.     However,  the  plea  is 
not  to  be  condemned  for  its  singularity.     It  is  to  be  condemned 
solely,  if  at  all,  for  deficiency.     Eut  we  think  it  is  subject  to 
condemnation  upon  this  ground.     To  constitute  a  good  plea  of 
contributory  negligence,  it  must,  as  has  been  said,  be  charged 
^nd  made  to  appear  that  the  act  or  omission  was  such  that  but 
for  it  the  injury  would  not  have  happened.  To  sustain  this  plea  it 
^ust  be  assumed  and  charged  against  Easier  that  he  not  only 
knew  that  the  car  was  approaching,  but  knew  also  that  its  motor- 
nian  was  temporarily  engrossed  in  his  own  personal  affairs  and 
did  not  know  that  he  vvas  nearing  a  collision,  that  when  the 
niotorman  discovered    that  he  was  approaching  a  stationary  car, 
although  in  time  to  avert  the  accident,  he  would  become  excited 
and  alarmed  and  so  not  check  the  speed  of  his  car.     He  must 
also  be  charged  with  knowing  that  the  employees  upon  the  sta- 
tionary car,  whose  duty  it  certainly  was  to  protect  their  car  from 
accident  and  injury,  were  themselves  so  engaged  as  not  to  dis- 
cover the  approach,  and  it  must  finally  be  charged  against  Easier, 
as  matter  of  law,  and  under  all  these  circumstances,  that,  if  he 
W  notified  the  employee  or  motorman  of  the  approaching  car, 
the  latter  would  not,  as  he  did,  become  excited  and  alarmed,  but 
^th  calmness  and  discretion  would  have  prevented  the  accident. 
Such  knowledge  is  not  imputable  to  Easier,  and  it  may  not  be 
said  that  there  is  the  slightest  showing  that  if  Easier  had  done 
that,  which  it  is  alleged  he  failed  to  do,  the  collision  would  have 
oeen  in  any  wise  averted.     Easier  was  entitled  to  consider,  as 
any  other  person  would  be  entitled  to  consider,  that  it  was  a 
thn\g  not  to  be  expected,  merelv  because  one  street  car  was  run- 
^^"^g  up  behind  another,  that  the  danger  of  accident  was  immi- 
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nent,  and  that  it  was  his  duty  to  sound  an  alarm.  The  case  is 
entirely  different  from  that  presented  by  Lawrence  v.  Pitchburg 
&  L.  St.  Ry.  Co.,  201  Mass.  489,  87  N.  E.  898,  where  upon  a 
dark  night  a  street  car  ran  into  an  automobile,  stalled  alongside 
the  track,  where  the  occupants  of  the  automobile  had  ample 
time  to  make  known  their  position,  yet  sat  indifferent  in  the  car. 
trusting  to  the  motorman  to  see  them  and  stop,  and  this,  when 
their  automobile  was  out  of  the  traveled  highway  at  a  place 
where  vehicles  did  not  run  and  where  the  presence  of  a  vehicle 
was  not  to  be  expected.  In  that  case  the  Supreme  Court  merely 
declared  that  they  omitted  to  employ  any  precaution  to  avert  the 
accident  which  any  ordinarily  prudent  person  situated  as  were 
the  plaintiffs  would  have  used.  But  to  say  that  that  case  is 
authority  for  the  proposition  that  one  must  sound  a  warning 
when  he  sees  a  street  car  approaching  another  stationary  one  from 
the  rear  is  an  extension  of  the  doctrine  of  contributory  negli- 
gence to  which  'assent  cannot  be  given. 

The  court's  action  in  striking  out  this  matter,  rather  than  in 
sustaining  a  demurrer  to  it,  was  an  irregularity  without  injury. 
The  special  defense  was  doubtless  as  complete  as  it  could  be 
made,  and  an  amendment  to  cure  its  defects  manifestly  could 
not  be  pleaded. 

Defendant  offered  to  permit  plaintiffs  to  take  judgment  in 
the  sum  of  $2,000,  and  the  offer  was  refused.  It  renewed  its 
offer  in  its  answer,  with  certain  argumentative  and  exculpatory 
averments  as  to  why  it  was  made,  and  that  it  was  made  in  re- 
liance "solely  upon  the  statements  of  plaintiffs,  their  attorneys, 
physicians,  and  representatives,"  and  more  to  the  same  effect. 
The  court  struck  out  this  argumentative  matter  and  left  the 
simple  offer  as  contemplated  by  section  997  of  the  Code  of  Civil 
Procedure.  We  are  not  disposed  in  the  least  to  question  the 
right  of  a  defendant  in  an  action  for  tort  to  make  such  an  offer 
under  the  Code  provision.  Douthitt  v.  Finch,  84  Cal.  215.  24 
Pac.  929;  Redington  v.  Pacific  Postal  Tel.  Co.,  107  Cal.  322, 
40  Pac.  432,  48  Am.  St.  Rep.  132;  Kaw  Valley  Fair  Assn  v. 
Miller,  42  Kan.  20,  21  Pac.  794;  Hammond  %k  Northern  Pac. 
R.  Co.,  23  Or.  157,  31  Pac,  299.  But  it  is  not  in  contemplation 
of  the  law  that  the  pleading  of  tender  shall  be  burdened  with 
explanatory,  apologetic,  or  extenuating  matters  in  no  way  go- 
ing to  the  defense  of  the  action,  and  the  court  properly  struck 
out  such  matters  here  alleged  as  mere  surplusage. 

Nor  did  the  court  err  in  overruling  defendant's  demurrer  to 
the  complaint.  The  husband  was  a  necessary  party  to  the  ac- 
tion, notwithstanding  that  the  action  was  sorely  for  a  recovery 
for  damages  for  injuries  inflicted  upon  the  wife.  The  com- 
plaint sounded  in  damages  for  this  reason  and  for  this  reason 
alone.  Neither  in  the  complaint  nor  in  the  taking  of  evidence 
is  there  any  indication  of  a  violation  of  the  rule  declared  in  Tell 
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t'.  Gibson,  66  Cal.  249,  5  Pac.  233.  The  whole  argumoit  of  ap- 
pellant in  this  regard  is  that  the  complaint  asks  compensation 
for  the  "plaintiffs/'  and  "upon  such  allegation  it  must  be  that 
two  dements  are  involved,''  compensation  for  the  husband  and 
compensation  for  the  wife.  This  position  is  absolutely  unten*- 
able. 

Much  argument  is  indulged  in  to  the  effect  that  the  court  in- 
juriously limited  and  curtailed  the  cross-examination  of  plain- 
tiff Bessie  M.  Easier,  and  confined  the  defendant's  inquiry  into 
the  condition  of  her  health  before  the  accident,  to  the  year  im- 
mediately preceding.  It  would  be  useless  to  answer  m  detail 
all  that  is  urged  upon  this  proposition,  for  the  answer  itsdf 
would  consist  principally  of  extracts  and  quotations  from  evi- 
dence actually  introduced  to  show  that  the  asserted  grievance 
is  ill-founded.  Suffice  it  to  say  that  we  recognize  the  rule  that 
where  the  defendant  seeks  to  establish  a  previous  condition  of 
invalidism  upon  the  part  of  plaintiff,  or  seeks  to  prove  that  the 
plaintiff  is  malingering,  liberal  latitude  in  cross-examination 
should  be  permitted.    But  that  latitude  was  here  allowed. 

This  same  declaration  will  serve  to  answer  many  of  the  ap- 
pellant's objections  to  the  rulings  of  the  court  in  the  admission 
and  rejection  of  testimony.  Certain  evidence  was  admitted,  in 
establishing  plaintiff's  injuries,  to  show  deterioration  in  her 
physical  condition  after  the  accident  from  what  it  had  been 
shortly  prior  thereto.  It  is  argued  by  appellant  that  the  admis- 
sion of  this  evidence  was  error  because  the  evidence  itself  was 
testimony  touching  the  ability  of  the  plaintiff  to  perform  phys- 
ical labor,  and  therefore  involved  the  question  of  the  husband's 
compensation  for  loss  of  her  services,  which  question  was,  of 
course,  not  involved  in  the  action.  This  objection,  too,  is  over- 
refined.  An  excerpt  from  the  evidence,  declarations  of  coun- 
sel, and  rulings  of  the  court  will  serve  to  illustrate  this  beyond 
argument:  "Testimony  of  Mrs.  Easier.  Q.  Mrs.  Easier,  prior 
to  the  17th  day  of  November,  1906,  state  to  the  jury  the  condi- 
tion of  your  health  and  your  ability  to  perform  your  household 
duties.  A.  Well,  I  had  always  been  able  to  do  my  own  work 
and  look  after  my  family,  do  my  own  sewing,  and  so  on,  general 
housework.  Mr.  Hatfield  (for  defendant):  I  understand  the 
counsel  that  these  questions  have  reference  simply  to  her  phys- 
ical condition,  not  to  any  loss  of  time.  Mr.  McLaughlin  (for 
plaintiff)  :  Simply  the  physical  condition.  We  confine  it  solely 
to  show  her  condition  before  the  accident.  We  state,  your  honor, 
that  we  are  offering  this  line  of  testimony  solely  to  show  her 
physical  condition  and  for  no  other  purpose  and  to  confine  it 
to  that  physical  condition.  The  Court :  I  understand  it.  Mr. 
Hatfield:  We  object  on  the  ground  that  any  testimony  as  to 
her  ability  to  do  work  is  incompetent  and  irrelevant  under  the 
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pleadings  in  this  case.  It  should  be  confined  solely  to  the  phys- 
ical injury  of  the  plaintiff.  The  Court:  This  testimony  is  to 
show  her  health,  for  that  purpose,  not  for  the  purpose  of  fixing 
damage  for  loss  of  personal  service.  Mr.  Hatfield:  I  under- 
stand the  purpose,  but  we  do  not  agree  with  the  conclusion,  that 
is  what  we  say.  We  object  to  that  as  irrelevant  and  incompe- 
tent not  within  the  issues  of  this  case ;  not  involved  in  any  man- 
ner, personal  services.  Mr.  McLaughlin:  Understand,  }'Our 
honor,  our  offer  of  this  evidence  of  each  witness  along  this 
line  is  confined  to  this  one  purpose.  The  Court:  Only  ad- 
mitted for  this  one  purpose,  to  show  her  physical  condition,  that 
is  all.  Mr.  Hatfield:  I  move  to  strike  out  the  answer.  The 
Court:     Admitted  for  the  sole  purpose,  as  offered." 

Complaint  is  made  of  many  of  the  instructions,  that  they  au- 
thorized the  jury  to  give  damages  for  the  physical  and  mental 
suffering  endured  by  the  husband;  whereas,  the  action  was 
limited  to  a  recovery  for  such  sufferings  as  the  wife  alone  had  en- 
dured. Instruction  No.  3  will  illustrate  them  all:  The  jury  is  in- 
structed that,  if  they  find  that  the  plaintiff  Bessie  M.  Basler  was 
injured  through  the  negligence  of  the  defendant  as  alleged  in  the 
complaint  in  estimating  the  damages  they  will  allow  plaintiffs  for 
any  physical  suffering  and  pain  and  mental  anguish,  if  any.  she 
has  suffered  and  shown  in  evidence,  or  which  it  is  reasonably 
certain  she  will- suffer  in  the  future  in  consequence  of  the  said 
alleged  injuries.*'  Wherein,  by  this  and  the  like  instructions,  the 
jury  is  informed  that  it  may  make  an  award  for  any  physical 
suffering  or  mental  anguish  which  the  husband  has  endured, 
we  are  utterly  unable  to  perceive. 

Exception  is  taken  to  certain  other  instructions  actually  given 
and  to  certain  proposed  ins>tructions  which  the  court  refused  to 
give.  Generally  speaking,  appellant  was  contending  for  the  prop- 
osition that,  if  it  had  used  proper  care  in  the  equipment  of 
its  cars  and  in  the  furnishing  of  competent  men  to  operate  those 
cars,  its  responsibility  was  at  an  end,  and  that  any  other  rule 
would  make  of  the  defendant  compwiny  an  absolute  insurer.  The 
court  in  fact  instructed  in  these  matters  that  the  defendant  was 
not  relieved  from  responsibility,  notwithstanding  that  its  em- 
ployee might  have  been  skillful,  if  in  fact  upon  the  particular 
occasion  in  question  the  employee  did  not  use  due  care  and 
skill.  This  is  the  law  as  universally  recognized  in  this  state, 
Cunningham  v,  Los  Angeles  Ry.,  115  Cal.  561,  47  Pac.  452; 
Bosqui  7'.  Sutro  Rv.  Co.,  131  Cal.  399,  63  Pac.  682;  Harrington 
V.  Los  Angeles  Rv.  Co.,  140  Cal.  522.  74  Pac.  15,  63  L.  R.  A. 
238,  98  Am.  St.  Rep.  85 ;  Bonneau  v.  North  Shore  R.  R.  Co.,  152 
Cal.  411,  93  Pac.  106,  125  Am.  St.  Rep.  68. 

No  other  matters  seem  to  call  for  specific  consideration,  and 
for  the  foregoing  reasons  the  judgment  and  order  appealed 
from  are  affirmed. 

We  concur:    Lorigan,  J.;  Melvin,  J. 
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(Supreme  Court  of  Michigan,  Sept.  28,  1910.) 
[127  N.  W.  Rep.  748.] 

CanierB — Ordinance  as  to  Fares — Extension  of  Corporate  Limits 
— E£Fcct. — An  oidinance  accepted  by  a  street  railway  company  pro- 
viding that  at  certain  hours  during  the  day  the  company  should 
charge  certain  fares  over  its  lines  within  the  city  must  be  construed 
strictly  against  the  company,  and  therefore  has  equal  effect  in  terri- 
tory subsequently   annexed   to   the   city. 

Municipal  Corporations — Extension  of  Corporate  Limits — Effect 
on  Ordinances. — A  city  ordinance  of  general  effect  operates  through- 
out its  actual  boundaries,  though  they  be  enlarged  from  time  to 
time. 

Franchises — Strict  Construction. — The  terms  of  a  franchise  must 
be  construed  strictly  against  the  grantee. 

On  rehearing.    Affirmed. 

For  former  opinion,  see  125  N.  W.  700. 

Argued  before  Bird,  C.  J.,  and  Ostrander,  Hooker,  Moore, 
Stone,  McAi^vay,  Brooke,  and  Blair,  JJ. 

John  C,  Donnelly,  Charles  D,  Joslyn,  and  William  L.  Carpen- 
ter, for  appellant. 
P.  J,  Holly,  for  the  People. 

Stone,  J.  A  rehearing  having  been  granted  in  these  cases, 
they  have  been  reargued  and  reconsidered.  The  sole  question 
here  involved,  as  we  view  it,  is  the  construction  to  be  placed 
upon  an  ordinance  granted  the  Detroit  City  Railway  in  1889. 
Subdivision  D  of  section  3  of  such  ordinance  reads  as  follows: 
"Such  arrangements  shall  be  made  by  said  company  that  within 
two  months  after  this  ordinance  shall  have  been  accepted  by  said 
company  it  shall  carry  such  passengers  as  shall  have  taken  pas- 
sage on  the  cars  between  the  hours  of  five-thirty  o  clock  and 
seven  o'clock  in  the  morning,  and  between  the  hours  of  five- 
fifteen  o'clock  and  six-fifteen  o'clock  in  the  afternoon,  over  any 
of  its  lines  in  said  city  for  a  single  fare,  to  be  paid  for  by  a 
ticket  sold  at  the  rate  of  eight  tickets  for  twenty-five  cents,  for 
one  continuous  trip,  with  all  the  rights  of  transfer  and  through 
carriage  provided  for  in  paragraphs  *A,'  *B'  and  *C'  of  this 
section."  The  ordinance  was  duly  accepted.  It  is  conceded  that 
the  Detroit  United  Railway  has  become  the  successor  and  as- 
signee of  the  Detroit  City  Railway  Company  by  purchase.  This 
being  so,  we  think  it  accepted  the  benefits  of  the  franchise 
granted,  as  well  as  assumed  the  obligations  imposed  upon  it. 

Does  the  ordinance  relative  to  workingmen's  tickets  have  ap- 
plication to  that  territory  now  a  part  of  the  city,  but  without 


564       Vol  38  R  R  R— Vol  61  Am  &  Eng  R  Cas  N  S 

People  V.  Detroit  United  Ry 

its  confines  at  the  time  the  ordinance  was  granted  ?  A  further  in- 
vestigation of  the  questions  involved  satisfies  us  of  the  correct- 
ness of  the  reasoning  and  conclusion  of  Chief  Justice  Mont- 
gomery who  wrote  the  former  opinion  in  these  cases,  to  which 
opinion  reference  is  here  made.  He  cited  and  followed  the  case 
of  Indiana  Railway  Co.  v,  Hoffman,  161  Ind.  593,  69  N.  E.  399, 
decided  by  the  Supreme  Court  of  Indiana.  That  case  is  well 
reasoned,  and  is  supported  by  the  authorities  therein  cited,  and 
we  think  it  should  be  followed  in  these  cases.  It  may  be  asserted 
as  a  general  proposition,  applicable  here,  that  a  municipal  law 
or  ordinance  designed  for  a  city  at  large  operates  throughout 
its  actual  boundaries,  whatever  they  are,  and  is  not  affected  by 
the  fact  that  these  are  enlarged  from  time  to  time.  The  fol- 
lowing authorities  support  the  proposition  that  a  municipal 
ordinance,  regulation,  or  contract  designed  for  a  city  at  large  op- 
erates throughout  its  boundaries  whatever  their  change:  Mc- 
Kuillin,  Municipal  Ordinances,  §  218;  Dillon,  Municipal  Cor- 
porations (4th  Ed.)  §  185,  citing  St.  Louis  Gaslight  Co.  v,  St. 
Louis,  46  Mo.  121 ;  Toledo  v.  Edens,  59  Iowa,  352,  13  N.  W. 
313.  In  St.  Louis  Gaslight  Co.  v,  St.  Louis,  above  cited,  which 
involved  the  amount  due  the  company  for  gas  furnished  the 
city  in  its  enlarged  boundaries,  the  court  said:  "The  additional 
orders  for  lamps  were  all  to  be  within  the  citv,  and  the  city  is 
a  unit,  though  with  changing  boundaries,  'fhere  might  be  a 
question  as  to  the  extension  of  the  exclusive  rights  of  the  plain- 
tiff, for  grants  of  monopolies  are  to  be  strictly  construed;  but 
tl'iere  is  no  doubt  that  a  city  ordinance,  or  a  city  contract,  de- 
signed for  the  city  at  large,  operates  throughout  its  boundaries 
whatever  their  change."  In  Toledo  v,  Edens  it  is  said:  "If  an 
ordinance  be  enacted  and  afterwards  the  cit>'  limits  be  extended 
by  adding  thereto  adjacent  territory,  no  one  would  contend  that 
a  new  ordinance  must  be  passed  in  order  to  be  curative  in  the 
newly  acquired  territory."  It  is  true  that  that  case  involved  a 
police  regulation,  but  the  authorities  cited  seem  to  make  no  dis- 
tinction between  such  a  regulation  and  an  ordinance  or  contract 
relating  to  traffic  regulation. 

We  agree  with  Chief  Justice  Montgomery  that  the  cases  pre- 
sented do  not  involve  an  interference  with  any  vested  right  of 
the  company  as  assignee  of  the  Fairview  Railway,  but  resolves 
itself  into  a  question  of  the  construction  of  the  ordinance.  The 
rule  that  the  terms  of  the  franchise  must  be  construed  strictly 
against  the  respondent,  as  held  in  West  Bloomfield  Township  v. 
Railway,  146  Mich.  198,  109  N.  W.  258,  117  Am.  St.  Rep.  628, 
is  applicable  here. 

We  see  no  reason  to  recede  from  the  former  ruling  in  these 
cases,  and  the  convictions  are  affirmed. 
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(Conrt  of  Appeals  of  Kentucky,  Sept.  29,  1910.) 

[130  S.  W.  Rep.  813.] 

Carriers— Injuries  to  Passengers — Issues — Instructions. — Where, 
in  an  action  for  injuries  to  a  passenger  while  alighting  from  a  car, 
there  was  evidence  that  the  brakeman  jerked  the  passenger  and 
caused  her  to  fall,  but  there  was  no  evidence  that  the  train  did  not 
stop  a  sufficient  time  to  give  the  passengers  a  reasonable  opportu- 
nity to  alight,  the  instructions  should  be  confined  to  the  question 
whether  the  brakeman  negligently  jerked  the  passenger  from  the 
steps  of  the  car,  and  the  court  should  not  submit  the  issue  of  a 
negligent  failure  to  stop  the  train  a  sufficient  length  of  time. 

Carriers — Passengers — ^Assistance   in   Alighting."^ — A    carrier    need 

not  assist  a  passenger  in  alighting,  but,  when  a  brakeman  undertakes 

to  assist  a  passenger  to  alight,   he  must  exercise  reasonable  care, 

and,  where  he  negligently  pulls  a  passenger  from  the  steps  of  the 

cars  and  causes  him  to  fall,  the  carrier  is  liable. 

Evidence — Res  Gestae.t — Statements  of  a  brakeman  assisting  a 
passenger  to  alight,  made  just  after  the  passenger  had  fallen  from 

the  steps  of  the  car,  are  admissible  as  a  part  of  the  res  gestae. 

Carriers — Injuries  to  Passengers — Evidence. — Where,  in  an  action 
for  injuries  to  a  passenger  while  alighting  from  a  train,  the  evidence 
showed  that  the  passenger  fell  from  the  steps  of  the  car,  and  was 
in  a  position  of  danger  if  the  train  moved,  and  the  brakeman  ad- 
monished her  to  move  at  once,  evidence  whether  he  spoke  in  a 
pleasant  or  angry  tone,  or  what  his  manner  was,  was  immaterial. 

Evidence — Opinion  Evidence — Admissibility. — A  nonexpert  may 
not  testify  that  one  suing  for  a  personal  injury  is  an  invalid;  that 
being  for  the  jury. 

Damages — Personal  Injuries — ^Pleadings — Evidence. — A  petition  in 
an  action  for  personal  injuries,  which  alleges  that  plaintiff  was  se- 
riously injured  in  and  about  her  ribs,  sides,  and  other  parts  of  her 
body,  is  sufficient  to  admit  evidence  that  two  of  her  ribs  were  frac- 
tured, and  that,  by  reason  thereof,  the  pleuia  became  inflamed,  and 
pleurisy  set  in. 

*For  the  authorities  in  this  series  on  the  question  whether  it  is 
the  carrier's  duty  to  assist  a  passenger  to  board,  or  alight  from,  a 
train  or  street  car,  see  second  foot-note  of  St.  Louis,  etc.,  Ry.  Co. 
V.  Green  (Ark.),  27  R.  R.  R.  671,  50  Am.  &  Eng.  R.  Cas.,  N.  S., 
•71;  last  foot-note  of  Chicago,  etc.,  R.  Co.  v.  Lampman  (Wyo.),  34 
R.  R.  R.  28,  57  Am.  &  Eng.  R.  Cas.,  N.  S.,  28. 

tFor  the  authorities  in  this  series  on  the  question  when  the  dec- 
larations of  railroad  employees  are,  and  are  not,  res  gestae  in  actions 
against  their  respective  companies,  see  first  foot-note  of  Vaillan- 
court  V.  Grand  Trunk  Ry.  Co.  (Vt.),  33  R.  R.  R.  353,  56  Am.  &  Eng. 
R.  Cas.,  N.  S.,  353. 
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Appeal  from  Circuit  Court,  Bullitt  County. 

Action  by  Maudie  Lee  against  the  Louisville  &  Nashville  Rail- 
road Company.  Judgment  for  plaintiff,  and  defendant  appeals. 
Reversed  and  remanded. 

Benjamin  D.  Worfield,  Charles  Carroll,  and  Charles  H,  Moor- 
man, for  appellant. 

Ben  Chapeze  and  Thos.  Cochran,  for  appellee. 

HoBsoN,  J.  Appellee,  Afaudie  Lee,  was  a  passenger  on  one 
of  appellant's  trains  from  Louisville  to  Shepherdsville.  She  had 
with  her  her  little  boy  seven  years  old,  her  baby,  fourteen  months 
old,  and  some  packages.  There  were  on  the  train  several  other 
ladies  for  Shepherdsville.  When  the  train  reached  Shepherds- 
ville, the  iadies  all  got  up  to  leave  the  car.  One  of  them  took 
appellee's  little  boy  out  with  her,  another  some  of  her  packages, 
and  she  brought  up  the  rear,  carrying  her  baby  and  some  of  the 
packages.  When  the  last  of  the  ladies  was  off  the  steps,  she 
started  down.  The  brakeman  was  on  the  platform  at  the  bot- 
tom of  the  steps,  and  had  helped  the  other  ladies  off.  Accord- 
ing to  her  testimony,  he  reached  up  his  hand  and  took  hold  of  her 
hand,  then  stood  back  and  gave  her  a  pull,  which  caused  her  to 
fall  from  the  step  to  the  platform,  twisting  her  foot  under  her. 
To  quote  her  own  language,  she  thus  states  it:  "Q.  Now  tell 
the  jury  how  you  fell.  A.  Why,  when  he  gave  me  a  jerk,  I 
had  no  way  to  catch  myself;  and,  when  he  pulled  me  and  gave 
me  a  jerk,  he  twisted  my  hand  loose,  and  I  fell  on  this  foot  and 
arm,  and  that  twisted  me  over.  When  he  seen  me  down  on  the 
ground — I  tried  to  raise  myself,  but  couldn't — he  tried  to  pull 
me  out  of  the  way  of  the  train ;  and  he  told  me  to  get  out  of  the 
way  of  the  train  or  the  train  would  run  over  me."  By  reason  of 
her  fall  her  ankle  was  sprained,  and  she  has  not  since  been  able 
to  walk  on  the  foot.  She  also  received  painful  injuries  to  the 
shoulder  and  to  two  of  her  ribs.  She  introduced  on  the  trial  a 
bystander,  whose  testimony  in  some  measure  sustains  hers  as 
to  how  she  came  to  fall.  On  the  other  hand,  the  proof  for  the 
defendant  showed  that  the  brakeman  did  not  jerk  or  pull  her, 
but  that  in  stepping  from  the  car,  with  her  baby  and  bundles  in 
her  arms,  she  accidentally  twisted  her  foot  and  fell.  She 
weighed  195  pounds  and  the  brakeman,  according  to  this  evi- 
dence, helped  her  off  just  as  he  had  helped  the  other  ladies.  The 
train  was  standing  still,  and  did  not  move  until  she  got  up.  She 
recovered  in  the  circuit  court  a  verdkrt  and  judgment  for  $5,000 
for  her  injuries.     The  railroad  company  appeals. 

By  instruction  1  the  court  told  the  jury  that  if  the  defendant 
negligentlv  failed  to  stop  its  train  at  the  station  a  sufficient  length 
of  time  to  afford  plaintiff  a  reasonable  opportunity  to  alight 
therefrom  in  safety  to  herself,  or  if  she  was  negligently  pulled 
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or  jerked  therefrom  by  the  brakeman  and  by  reason  of  either 
of  these  things  was  hurt,  they  should  find  for  her.  There  was 
no  evidence  in  the  case  that  the  train  was  moving.  The  plain- 
tiff herself  says  that  it  was  not  moving  but  standing  still,  and 
all  the  other  testimony  is  to  the  effect  that  the  train  did  not  move 
from  the  time  it  stopped  for  passengers  to  get  off  until  after  the 
plaintiff  had  been  removed  from  the  ground  where  she  felL 
There  was  no  evidence  in  the  case  tending  to  show  that  the 
train  did  not  stop  at  the  station  a  sufficient  time  to  give  the  pas- 
sengers a  reasonable  opportunity  to  alight,  and  all  of  this  mat- 
ter should  have  been  eliminated  from  the  instruction.  To  sub- 
mit the  matter  to  the  jury  was  to  submit  to  them  a  matter  on 
which  there  was  no  evidence.  The  instruction  should  have  been 
confined  simply  to  the  question  whether  the  brakeman  negli- 
gently pulled  or  jerked  the  plaintiff  from  the  steps  of  the  car. 

By  the  second  instruction  the  court  told  the  jury  that  it  was 
the  duty  of  the  defendant  to  exercise  the  utmost  care  which 
careful  and  prudent  persons  are  accustomed  to  exercise  under 
like  circumstances  to  carry  the  plaintiff  safely  to  her  destina- 
tion, and  to  stop  at  that  place  long  enough  to  allow  her  a  reason- 
able opportunity  to  get  off,  and  that  it  was  the  duty  of  those 
employees  in  charge  of  the  train  to  exercise  a  like  degree  of 
care  in  assisting  her  to  leave  the  train.  In  L  C.  R.  R.  Co.  v. 
Cruse,  123  Ky.  462,  96  S.  W.  821,  29  Ky.  Law  Rep.  914,  8  L. 
R.  A.  (N.  S.)  299,  we  held  that  the  carrier  does  not  contract  to 
render  the  passenger  personal  service  or  attention  in  alighting 
from  the  vehicle  in  which  he  is  carrying  him.  In  that  opinion 
a  number  of  authorities  are  collected,  and  under  the  principles 
there  laid  down  the  second  instruction  was  erroneous,  and  should 
not  have  been  given.  The  jury  might  well  have  concluded  from 
that  instruction  that  it  was  the  duty  of  the  railroad  company  to 
have  a  flagman  at  the  steps  strong  enough  to  hold  up  the  plain- 
tiff in  case  she  lost  her  footing  as  she  stepped  from  the  cars, 
and  so  to  have  prevented  her  from  falling.  In  lieu  of  the  sec- 
ond instruction,  the  court  should  have  told  the  jury  that  the 
carrier  was  under  no  obligation  to  assist  the  plaintiff"  in  alight- 
ing from  the  car;  but,  when  the  flagman  undertook  to  assist 
her.  it  was  his  duty  to  exercise,  in  doing  so,  that  degree  of  care 
that  may  be  reasonably  expected  of  a  person  of  ordinary  pru- 
dence under  like  circumstances,  and  that  if  she  accidentally 
twisted  her  foot  in  stepping  from  the  car  and  so  fell  without 
being  negligently  pulled  or  jerked  from  the  car  by  the  flagman, 
as  set  out  in  No.  1,  they  should  find  for  the  defendant.  We 
penceive  no  error  in  the  third,  fourth,  or  fifth  instructions,  and 
these,  with  those  we  have  indicated,  present  the  whole  law  of 
the  case. 

What  the  brakeman  said  to  the  plaintiff  just  after  she  fell 
was  so  closely  connected  with  the  fall  as  to  be  properly  admitted 
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as  part  of  the  res  gestae.  She  says  he  said  to  her,  '*Get  out  of 
the  way.  Get  tip  or  the  train  will  run  over  you.  The  train  is 
going.'*  A  bystander  who  was  the  only  witness  she  introduced 
on  the  subject  said  the  brakeman*s  words  were,  "Lady,  you  will 
have  to  move  up,  and  let  the  train  go  by."  She  was  in  a  posi- 
tion of  danger.  If  the  train  moved,  she  might  be  drawn  under 
it.  The  brakeman  was  right  in  admonishing  her  to  move  and 
move  at  once ;  and,  if  he  was  a  little  excited  or  positive,  this  did 
not  make  the  words  an  insult  or  improper.  And  so  it  was  im- 
material whether  he  spoke  in  a  pleasant  or  angry  tone,  or  what 
his  manner  was  in  saying  this,  and  this  part  of  the  examination 
of  the  plaintiff  should  be  omitted.  The  witness  can  state  what 
occurred  but  the  examination  should  stop  there. 

On  another  trial  Mrs.  Bridwell  will  not  be  permitted  to  state 
that  the  plaintiff  is  an  invalid  for  Hfe,  as  Airs.  Bridwell  is  not  a 
physician  and  no  more  qualified  to  give  an  opinion  on  this  sub- 
ject than  any  of  the  jury. 

The  allegations  of  the  plaintiff's  petition  to  the  effect  that  by 
her  fall  she  was  seriously  and  permanently  injured  in  and  about 
her  back,  ribs,  sides,  foot,  ankle,  legs,  and  other  parts  of  her  body 
are  broad  enough  to  admit  the  proof  offered  to  the  effect  that 
two  of  the  ribs  were  fractured,  and  that  by  reason  of  this  injury 
the  pleura  became  inflamed  and  pleurisy  set  up  as  the  injury  to 
the  pleura  was  the  result  of  the  injury  to  the  ribs  and  sides  which 
is  alleged  in  the  petition. 

The  court  did  not  err  in  refusing  to  instruct  the  jury  peremp- 
torily to  find  for  the  defendant.  If  the  brakeman  negligently 
pulled  or  jerked  the  plaintiff  from  the  steps  of  the  car,  and  thus 
caused  her  to  fall  and  receive  the  injuries  sued  for,  the  defend- 
ant is  liable.  It  is  common  for  carriers  to  have  a  person  to  as- 
sist passengers  in  alighting,  and,  while  they  are  not  required  to 
do  this,  it  is  done  as  a  courtesy  or  a  precaution  against  danger. 
And  if  the  servant,  instead  of  assisting  the  passenger  in  alight- 
ing, negligently  pulls  him  from  the.  steps,  and  causes  him  to  fall, 
this  is  an  actionable  wrong. 

Judgment  reversed  and  cause  remanded  for  a  new  trial,  and 
further  proceedings  consistent  herewith. 
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(Supreme   Court   of   South   Carolina,   Oct.   22,    1910.) 

[69  S.  £.   Rep.  148.] 

Carriers— Passengem—Tickets^Rights  Acquired.— An  interchange- 
able mileage  ticket,  which  stipulates  that  coupons  from  the 
ticket  will  not  be  honored  on  trains,  except  from  nonagency  sta- 
tions and  agency  stations  not  open  for  sale  of  tickets,  but  that  the 
coupons  must  be  presented  at  ticket  offices  and  exchanged  for  pas- 
sage tickets,  is  a  part  of  the  contract  evidenced  by  the  ticket,  and 
warrants  the  tender  on  trains  of  coupons  from  a  station  where  there 
are  no  agents,  or  where  the  agents  are  not  on  duty,  or  for  any 
other  valid  reason  it  is  impracticable  for  the  passenger  to  have  his 
mileage  exchanged  for  a  ticket. 

Carriers — Passengers — ^Tickets — Rights  Acquired — "Impracticable." 
—Where  the  holder  of  an  interchangeable  mileage  ticket,  stip- 
ulating that  coupons  from  the  ticket  would  not  be  honored  on 
trains,  except  from  nonagency  stations  and  agency  stations  not  open 
for  sale  of  tickets,  failed  to  exchange  coupons  for  a  ticket  at  an 
agency  station  where  the  train  stopped  several  minutes,  or  to  make 
any  attempt  to  exchange  for  a  ticket,  though  he  knew  that  the  train 
would  stop  for  several  minutes,  he  could  not  tender  coupons  from 
the  ticket,  because  it  was  not  "impracticable"  for  him  to  make  the 
exchange;  "impracticable"  being  defined  as  incapable  of  being  ef- 
fected from  lack  of  adequate  means  (citing  4  Words  and  Phrases, 
3443). 

Appeal  from  Common  Pleas  Circuit  Court  of  Barnwell 
Comity;  W.  B.  Gruber,  Special  Judge. 

Action  by  John  A.  Des  Portes  against  the  Southern  Railway 
Company.  From  a  judgment  for  plaintiff,  defendant  appeals. 
Reversed. 

Harley  &  Best,  for  appellant. 

G.  Duncan  Bellinger,  W.  H.  Townsend,  and  R.  C,  Holman, 
for  respondent. 

Jones,  C.  J.  The  plaintiff  brought  this  action  to  recover  ac- 
tual and  punitive  damages  for  an  alleged  unlawful  and  wanton 
expulsion  from  defendant's  train  at  Reynolds,  S.  C,  on  No- 
vember 11,  1908.  Plaintiff  is  a  traveling  salesnian,  and  had  pur- 
chased from  defendant  at  Columbia,  S.  C,  a  1,000-mile  inter- 
changeable mileage  book  or  ticket,  good  for  passage  over  de- 
fendant's line  upon  compliance  with  conditions.  On  November 
11,  1908,  plaintiff  boarded  defendant's  train  at  Denmark,  S.  C, 
having  exchanged  coupons  for  a  ticket  to  Blackville,  S.  C- ;  but, 
about  the  time  the  train  arrived  at  Blackville,  plaintiff  decided  to 
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go  on  to  Williston,  S.  C,  10  miles  further,  on  the  same  train, 
and  kept  his  seat  on  the  train.  Blackville  is  an  agency  station, 
and  on  this  occasion  the  train  remained  there,  waiting  on  con- 
nections, about  25  minutes.  Plaintiff  made  no  inquiry,  and  made 
no  effort  to  exchange  his  mileage  coupons  for  a  ticket,  thinking 
the  train  would  leave  at  any  minute  according  to  its  schedule,  and 
thinking  he  had  the  right  to  tender  his  mileage  book  for  fare  on 
train.  After  the  train  left  Blackville,  the  conductor  requested 
plaintiff  to  pay  his  fare,  and  plaintiff  tendered  his  mileage 
book,  but  the  conductor  declined  to  accept  same  and 
demanded  that  he  pay  the  regular  fare.  The  plaintiff  was 
supplied  with  money,  but  refused  to  tender  anything  but  the 
mileage  lK)ok.  The  fare  to  Williston  was  25  cents.  The  con- 
ductor appealed  to  plaintiff  not  to  give  him  any  trouble,  but  in- 
formed him  that  he  would  have  to  pay  his  fare  or  leave  the  train. 
Upon  plaintiff's  refusal  to  do  either,  he  was  removed  from  the 
train  at  the  next  station,  Reynolds,  S.  C,  without  rudeness,  in- 
sult, or  injury,  and  with  only  such  force  as  was  necessary.  After 
his  removal  at  Reynolds,  which  is  a  nonagency  station,  the  con- 
ductor informed  plaintiff  that  he  would  accept  his  mileage  cou- 
pons for  fare;  but  plaintiff  declined  to  get  back  upon  the  train. 
Plaintiff  was  furnished  a  conveyance  by  his  friends,  but  was 
subjected  to  a  few  hours'  delay  and  loss  of  time,  and  he  testified 
that  he  was  humiliated  by  the  expulsion.  The  jury  rendered 
verdict  for  $500  in  favor  of  plaintiff. 

There  are  a  number  of  exceptions  to  the  refusal  of  nonsuit, 
to  the  charge,  and  to  refusal  of  new  trial;  but  they  mainly  de- 
pend upon  the  question  whether  there  was  any  evidence  of  any 
negligent  oi  willful  breach  of  duty  by  defendant.  The  plaintiff's 
case  depends  upon  whether  it  was  the  duty  of  the  conductor  to 
accept  tender  of  the  mileage  coupons  for  fare  under  the  circum- 
stances. The  court,  Hon.  W.  B.  Gruber,  Special  Judge,  in- 
structed the  jury  in  substance  that  if  Blackville  was  an  agency 
station,  and  it  was  practicable  by  the  exercise  of  reasonable 
care  under  the  circumstances  for  plaintiff  to  have  exchanged 
his  mileage  coupons  for  a  ticket,  it  was  not  the  duty  of  the  con- 
ductor or  ticket  taker  to  accept  the  coupons,  and  that  upon  re- 
fusal of  plaintiff  to  pay  the  fare  the  agents  of  defendant  had  the 
right  to  expel  him,  using  only  so  much  force  as  was  necessary, 
but  that,  if  it  was  impracticable  by  the  exercise  of  reasonable 
care  for  plaintiff  to  make  such  exchange,  he  had  the  right  to  be 
upon  the  train  and  to  tender  the  coupons  in  payment  of  fare,  and 
that  ejection  under  such  circumstances  would  be  an  invasion  of 
plaintiff's  right.  The  mileage  book,  whkrh  gave  transportation 
for  less  than  the  usual  fare,  was  accepted  by  plaintiff  subject  to 
certain  conditions,  one  of  which  was:  "(6)  Regulations. — 
Coupons  from  this  ticket  will-  not  be  honored  on  trains  or  boats, 
nor    in    checking    baggage    (except     from    nonagency    stations 
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and  agency  stations  not  open  for  sale  of  tickets),  but  must  be 
presented  at  ticket  offices  there  exchanged  for  continuous 
passage  tickets,  which  continuous  passage  tickets,  will  be 
honored  in  checking  baggage  and  for  passage  when  pre- 
sented in  connection  with  this  mileage  ticket.  This  ticket 
is  subject  to  the  exceptions,  rules  and  regulations  of 
each  line  over  which  it  reads,  with  which  exceptions, 
rules,  and  regulations  purchaser  hereof  must  acquaint  himself." 
Upon  defendant's  time-table,  introduced  in  evidence  by  plaintiff, 
there  was  the  following  regulation :  "Mileage  Transportation  to 
be  Exchanged  at  Ticket  Office. — Especial  attention  is  called  to 
the  arrangement  whereby  all  forms  of  mileage  transportation 
sold  on  or  after  April  1,  1908,  are  to  be  exchanged  at  ticket 
offices  for  passage  tickets,  except  from  stations  where  there  are 
no  agents  or  where  the  agent  is  not  on  duty,  or  for  any  other 
valid  reason,  making  it  impracticable  for  the  passenger  to  have 
his  or  her  mileage  exchanged  for  a  passage  ticket." 

We  agree  with  the  circuit  court  that  this  regulation  enters  into 
the  contract  and  warrants  the  tender  on  train  of  mileage  cou- 
pons from  a  station  "where  there  are  no  agents,  or  where  the 
agent  is  not  on  duty,  or  for  any  other  valid  reason,  making  it 
impracticable  for  the  passenger  to  have  his  or  her  mileage  ex- 
changed for  a  passage  ticket."  But  we  think  there  was  no  evi- 
dence in  the  case  tending  to  show  it  was  impracticable  for  plain- 
tiff to  have  exchanged  his  mileage  coupons  for  a  passage  ticket. 
On  the  contrary,  plaintiff's  own  testimony  is  that  he  made  no 
inquiry  and  made  no  effort  whatever  to  make  the  exchange.  It 
is  not  disputed  that  Blackville  is  an  agency  station,  and  there 
was  no  evidence  that  the  office  was  not  open  during  the  time  the 
train  remained  there.  The  testimony  for  the  defendant  was 
that  the  office  was  open.  The  only  reason  given  by  plaintiff  to 
the  conductor  why  he  did  not  make  the  exchange  at  the  ticket 
office  was  that  he  thought  he  had  the  right  to  use  his  mileage 
book  on  the  train,  and  here  is  plaintiff's  explanation  on  the  wit- 
ness stand:  "Q.  Why  did  you  not  get  out  of  that  car  and  get 
you  a  ticket?  A.  Well,  because  I  believed  that  I  had  a  right  to 
stay  on  there  and  that  they  would  pull  my  mileage.  Q.  Were 
you  familiar  with  that  route  ?  A.  Yes,  sir.  Q.  What  train  was 
it?  A.  No.  35,  from  Branchville  to  Augusta.  Q.  I  believe  you 
said  you  got  that  schedule  for  your  guidance.  A.  Yes,  sir;  I 
carry  one  from  each  railroad.  Q.  Please  look  at  No.  35,  and 
read  the  schedule  from  Blackville  to  Reynolds  station.  A.  No. 
35  is  due  at  Blackville  at  11 :35.  Q.  What  time  at  Reynolds? 
A.  11:42.'  Q. .  How  many  minutes?  A.  Seven.  Q.  How. 
many  miles?  A.  Four.  Q.  And  you  had  that  to  guide  you 
by?  A.  I  certainly  did.  Q.  Was  or  was  it  not  practicable  for 
you,  with  the  lights  before  you  and  with  that  schedule  before 
you,  to  get  off  the  train  at  Blackville  and  get  a  ticket?    A.     It 
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was  not.  *  *  *  Q.  How  long  did  you  stop  at  Blackville? 
A.  Some  minutes;  I  did  not  time  the  stop  at  all.  Q.  It 
was  some  minutes?  A.  Yes,  sir.  Q.  What  were  you  doing 
while  it  stopped  at  Blackville?  A.  Sitting  in  the  train.  I  had 
no  special  work  to  do.  Q.  You  had  no  special  work  to  do?  A. 
No,  sir.  Q.  The  depot  at  Blackville  is  always  open,  is  it  not? 
It  is  always  open  during  the  day,  is  it  not?  A.  I  have  never 
been  around  the  depot  all  day.  Q.  When  you  have  been  around 
the  depot,  it  was  always  open?  A.  I  have  been  there  when  it 
was  closed.  Q.  You  always  exchanged  your  mileage  at  Black- 
ville when  you  boarded  the  train  there?  A.  Yes,  sir.  Q.  You 
would  not  say  this  depot  had  not  been  open  30  minutes  before  the 
arrival  of  that  train?  A.  No.  sir;  I  do  not  know.  Q.  You 
could  not  say?  A.  No,  sir;  I  could  not.  Q.  And  you  say  it 
was  open  on  that  morning  when  you  got  there — when  you  arrived 
at  Blackville?  A.  I  did  not  say  so.  Q.  Your  complaint  does 
not  say  so?  You  did  not  inquire?  A.  No,  sir.  Q.  You  made 
no  effort  to  exchange  your  mileage  for  a  ticket  at  Blackville?  A. 
No,  sir.  Q.  You  made  no  effort?  A.  No,  sir;  there  was  no 
reason  for  me  to  do  it.  *  *  *  Q.  You  testified  on  the 
direct  examination  that  the  reason  you  did  not  get  off  and  get  a 
ticket  at  Blackville  was  because  you  had  a  right  to  ride  on  your 
mileage.  A.  That  is  the  only  reason,  and,  too,  because  I  did 
not  think  that  I  had  time.  Nobody  told  me  that  the  train  would 
stay  there  that  length  of  time.  If  I  had  been  notified  that  I  had 
time  to  get  a  ticket,  I  could  have  possibly  done  so." 

It  will  be  noticed  that  the  plaintiff  does  not  testify  even  that 
he  would  have  attempted  to  make  the  exchange  if  he  had  been 
informed  of  the  length  of  time  the  train  would  stay  there.  He 
merely  stared  that  he  could  possibly  have  done  so  if  he  had  been 
informed.  The  fact  that  plaintiff  thought  he  did  not  have  time 
furnished  no  sort  of  reason  for  noncompliance  with  his  con- 
tract, which  excused  him  from  making  the  exchange  only  when  it 
was  impracticable  to  do  so.  It  was  his  duty  to  make  necessary  in- 
quiry and  effort  to  ascertain  whether  it  was  practicable.  Had 
he  informed  the  conductor  of  his  situation,  and  inquired  whether 
there  would  be  opportunity  to  make  the  exchange,  he  would 
doubtless  have  found  it  quite  practicable.  Further,  the  testi- 
mony shows  that  plaintiff  knew  that  the  train  would  at  least 
stop  for  several  minutes  on  connection,  as  appears  by  his  testi- 
mony :  0-  EHd  you  not  know  at  that  time  that  this  train  made 
connection  with  the  trains  coming  from  Batesburg  and  one  from 
Augusta?  A.  Yes,  sir;  I  knew  there  were  two  trains  due 
about  that  time.  Q.  And  you  knew  it  was  absolutely  necessary 
for  the  train  to  wait  there  a  few  minutes  on  the  train  coming 
from  Perry,  and  for  them  to  exchange  baggage  from  No.  35  to 
the  train?     A.  Yes,  sir.     Q.  And  you  knew  that  the  train  on 
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which  you  were  a  passenger  made  connection  at  Blackville  ?  A. 
Yes,  sir;  it  had  seven  minutes." 

A  thing  is  impracticable  when  it  cannot  be  accomplished  with 
available  means.  "Impracticable"  is  defined  as  incapable  of  be- 
ing effected  from  lack  of  adequate  means.  4  Words  and  Phrases, 
3443.  As  there  was  no  evidence  tending  to  show  any  breach  of 
duty  on  the  part  of  defendant,  there  was  no  basis  for  judgment 
for  either  actual  or  punitive  damages. 

The  judgment  of  the  circuit  court  is  reversed. 


Philadelphia  &  R.  Ry.  Co.  v.  County  of  Philadelphia. 

(Supreme   Court   of   Pennsylvania,  July   1,   1910.) 

[77  Atl.   Rep.   892.] 

Carriera^Railroad  Ratefr— Passenger  Traffic— Constitutional   Law. 

—Where  a  railroad  company  is  carrying  passengers  at  a  loss,  wh'ch 
it  can  reduce  by  charging  rates  in  excess  of  the  requirements  of  Act 
April  5,  1907  (P.  L.  59),  but  within  the  limit  which  the  law  would 
otherwise  permit,  and  can  in  this  manner  obtain  a  proper  return 
upon  its  capital,  the  company  will  be  relieved  from  compliance  with 
the  act  under  the  constitutional  provision  that  the  Legislature  can 
alter  an  existing  charter  only  in  such  a  way  that  no  injustice  snail 
be  done  to  the  incorporators. 

Appeal  from  Court  of  Common  Pleas,  Philadelphia  County. 

Bill  by  the  Philadelphia  &  Reading  Railway  Company  against 
the  County  of  Philadelphia.  From  a  decree  granting  an  in- 
junction, defendant  appeals.     Affirmed. 

Willson,  P.  J.,  filed  the  following  opinion  in  the  court  below: 
"The  act  of  assembly  of  April  5,  1907  (P.  L.  59),  commonly 
known  as  the  two-cent  fare  law,  was  an  attempt  by  the  law- 
making power  of  the  commonwealth  to  impose  upon  all  the  rail- 
road corporations  of  the  state,  irrespective  of  the  character  or 
location  of  their  roadbeds  and  of  the  expense  of  operation 
thereon,  a  flat  rate  of  two  cents  per  mile  for  the  transportation 
of  each  passenger.  With  the  question  of  the  wisdom  or  un- 
reasonableness of  such  a  general  indiscriminate  provision  we  are 
not  concerned.  It  cannot  now  be  regarded  a3  a  question  open 
to  debate  whether  it  is  within  the  power  of  the  Legislature  to 
regulate  the  rates  of  fare  or  freight  to  be  charged  by  railroad 
corporations  by  a  general  statute,  leaving  the  question  of  the 
application  of  the  statute  to  particular  cases  to  be  determined 
according  to  the  particular  cincumstances  of  each.  It  would  be 
easy  to  cite  many  cases  which  have  arisen  and  been  decided  in 
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different  parts  of  the  country  wherein  the  rights  of  the  states  to 
enact  such  laws  has  been  recognized  and  affirmed.  We  need 
not,  however,  go  further  than  the  decision  of  our  own  Supreme 
Court  in  the  case  of  Pennsylvania  Railroad  Company  v.  Phil- 
adelphia County,  220  Pa.  100,  68  Atl.  676,  15  L.  R.  A.  (N.  S.) 
108,  to  find  an  exposition  of  the  doctrine.  This  case  furnishes 
to  us  all  the  standards  needed  for  the  disposition  of  one  of  the 
main  questions  which  have  been  raised  in  the  present  contro- 
versy. We  must  assume  in  the  consideration  of  the  matter  in 
hand  that  the  act  of  1907  will  apply  to  the  plaintiff  company  and 
determine  the  rates  of  fare  which  can  lawfully  be  imposed  upon 
its  passengers,  unless  some  controlling  reason  can  be  found  in 
constitutional  rights  which  the  company  can  assert  and  rely  upon 
to  exempt  it  from  the  statutory  requirements.  The  burden  of 
exhibiting  and  establishing  the  basis  for  such  exemption  un- 
doubtedly rests  upon  the  plaintiff.  So  much  may  be  regarded  as 
conceded,  and  it  would  be  a  waste  of  time  to  elaborate  either  a 
statement  or  a  discussion  of  the  question.  It  does  not  seem  to 
us  to  be  at  all  necessary  to  state  at  length  the  details  of  tlie 
history  of  the  plaintiff  corporation,  or  to  show  how  it  became 
possessed  of  the  various  sections  or  parts  which  now  constitute 
its  entire  system. 

"A.  After  a  careful  study  of  the  whole  case  as  it  has  been 
presented  to  us,  we  have  reached  the  conclusion  that,  to  apply 
the  principles  settled  by  the  Pennsylvania  Railroad  Case  to  the 
present,  it  is  not  requisite  to  analyze  the  entire  system  of  the 
plaintiff's  railroad,  and  separate  it  into  its  original  units  for  the 
purpose  of  ascertaining  what  rights  the  constituent  companies 
possessed  as  to  the  fixing  of  rates  of  fare  for  passengers.  In 
the  case  of  one  or  two  of  these  original  corporations  whose  road- 
beds are  now  parts  of  the  entire  system,  the  acts  of  incorpora- 
tion limited  the  maximum  charge  for  passengers  to  two  cents 
per  mile;  but  these  instances  were  of  roads  of  insignificant 
length,  and  not  of  sufficient  relation  to  the  w^hole  system  to  make 
it  worth  while  to  give  to  them  a  separate  consideration,  or  any 
determining  weight  in  the  case.  As  to  these  it  may  be  conceded 
that  the  inhibition  as  to  charges  above  two  cents  per  mile  is 
still  in  force,  and  yet  the  larger  question  as  to  what  the  plaintiff 
company  may  lawfully  charge  upon  these  lines  generally  will 
still  be  open. 

*'B.  The  Philadelphia  &  Reading  Railroad  Company  was  in- 
corporated by  act  of  assembly  of  April  4.  1833  (P.  L.  1832-33. 
p.  144).  Whatever  powers  it  then  acquired  to  impose  tolls  or 
charges  for  transportation  of  passengers,  so  far  as  these  powers 
may  be  said  to  have  constituted  a  part  of  the  contract  which  the 
state  entered  into  with  the  corporation,  were  expressed  and  are 
to  be  found  within  the  limits  of  that  statute.  It  does  not  seem 
to  us  that  it  can  properly  be  contended  that  there  was  in  the 


Vol  38  R  R  R— Vox.  61  Am  &  Eng  R  Cas  N  S        575 

Philadelphia  &  R.  Ry.  Co.  v.  County  of  Philadelphia 

Statute  any  express  grant  of  a  power  or  right  to  the  corporation 
to  charge  any  fixed  or  maximum  rate  for  passenger  transporta- 
tion. In  this  respect  the  case  before  us  differs  from  that  of  the 
Pennsylvania  Railroad  Company.  It  is  true  that,  in  the  twen- 
tieth section  of  the  act,  it  was  provided  that  the  president  and 
managers  might  from  time  to  time  'ordain  and  establish  rules 
and  regulations  for  the  due  ordering  of  all  traveling  and  trans- 
portation on  the  said  road,  and  for  its  preservation,  with  power 
to  alter,  repeal,  enlarge  or  amend  the  said  rules  and  regulations 
as  they  may  deem  expedient.  *  *  *  Provided,  that  the  toll  of 
any  species  of  property  shall  not  exceed  an  average  of  four  cents 
per  ton  per  mile,  nor  upon  each  passenger  an  average  of  two 
cents  per  mile.'  The  limitations  of  the  proviso  doubtless  related 
to  a  condition  of  affairs  which  existed  in  the  early  history  of 
railroad  development,  namely,  the  carriage  of  merchandise  and 
passengers  in  vehicles  furnished  bv  third  persons  to.be  trans- 
ported by  the  railroad  company.  The  case  of  Boyle  v.  Philadel- 
phia &  Reading  R.  R.  Co.,  54  Pa.  310,  treats  of  this  condition 
of  affairs,  and  exhibits  a  striking  difference  between  what  was 
contemplated  when  railroads  were  first  introduced  into  the 
country  and  what  now  exists. 

"C.  By  subsequent  leases  and  merges  the  Philadelphia  & 
Reading  Railroad  Company  absorbed  into  its  system  a  very  large- 
number  of  railroads,  belonging  to  various  companies  which  had 
been  separately  incorporated.  Some  of  these  railroads  were  ex- 
tremely diminutive  in  length.  All  of  these  properties  so  acquired, 
together  with  the  railroad  of  the  main  line  as  authorized  by  the 
act  of  1833,  and  together  also  with  all  franchises,  etc.,  which  the 
Philadelphia  &  Reading  Railroad  Company  possessed,  were,  in 
1888,  covered  by  a  mortgage  made  and  executed  by  that  com- 
pany to  a  ti*ustee  for  the  protection  of  bondholders.  In  the  vear 
io%.  under  foreclosure  proceedings  all  the  property  and  rights 
covered  by  the  mortgage  was  sold,  and  the  plaintiff  company  was 
formed  for  the  purpose  of  taking,  holding,  using,  and  operating 
all  the  properties  and  the  rights  that  had  been  embraced  in  the 
said  mortgage.  All  of  said  properties  and  rights  were  conveyed 
or  transferred  to  the  plaintiff  company.  At  the  same  time  an- 
other corporation,  called  the  Reading  Company,  was  organized 
for  the  purpose  of  carrying  out,  in  some  of  its  details,  the  reor- 
ganization of  the  company.  The  capital  of  the  plaintiff  company 
^'as  made  for  the  purposes  of  the  reorganization  $20,000,000; 
out  this  was  merely  nominal  in  character,  and  it  was  all  issued  to, 
and  is  still  held  by,  the  said  Reading  Company.  But  one  certifi- 
cate was  issued  for  the  entire  amount  of  the  capital  stock.  In 
the  same  year,  namely,  1896,  the  plaintiff  company,  by  resolu- 
tion of  its  board  of  directors,  accepted  all  the  provisions  of  the 
present  Constitution  of  the  state,  and  especially  the  provisions 
0^  article  16  of  the  same. 
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"This  epitome  is  sufficient  to  enable  us  to  approach  the  vital 
question  in  this  part  of  the  case.  Following  the  course  adopted 
by  us  in  treating  the  case  of  Pennsylvania  Railroad  Company 
when  it  was  before  us — ^a  course  which  was  approved  by  the 
Supreme  Court,  on  appeal — ^we  shall  only  consider  the  effect  of 
the  act  of  1907,  so  far  as  it  relates  to  the  passenger  business  of 
the  plaintiflT  corporation,  leaving  out  of  view  altc^ether  the  con- 
dition or  the  net  results  of  the  total  traffic,  freight  and  passenger, 
of  that  company. 

"With  reference  to  the  passenger  business  of  the  company,  we 
find: 

"1.  That  this  portion  of  the  business  of  the  company  is  small 
both  in  extent  and  in  pecuniary  results,  as  compared  with  the 
other  business  of  the  company. 

"2.  That  the  carriage  of  passengers  by  the  plaintiff  involves 
a  net  loss  each  year,  whether  the  calculation  of  results  is  made  by 
the  revenue  train  mileage  system,  which  is  that  primarily  adopted 
by  the  plaintiff  in  the  presentation  of  its  case,  or  by  any  other 
standard  that  has  been  exhibited  to  lis.  It  is  true  that  if.  as 
against  the  actual  receipts  from  that  class  of  business,  only  what 
may  properly  be  called  operating  expenses  are  charged,  there 
would  appear  to  be  a  profit;  but,  to  arrive  at  a  true  and  just 
result,  it  is  clearly  necessary  to  include  also  other  charges  or 
deductions.  As  to  these  there  is  a  mass  of  testimony  and  calcu- 
lations, which  we  have  (carefully  studied ;  but  in  our  opinion  it 
would  be  of  no  advantage  to  the  case  to  set  them  forth  or  to 
discuss  them  in  detail.  We  agree  with  the  plaintiff  company  that 
it  is  a  proper  method  of  reaching  results — which  in  any  possible 
way  of  attempting  to  reach  them  must  necessarily  be  only  ap- 
proximate— to  set  off  against  the  total  receipts  not  only  the 
strictly  operating  expenses  connected  with  passenger  traffic,  but 
also  a  certain  proportion  of  common  expenses,  expenses  common 
to  passenger  and  freight  business,  and  others  which  relate  solely, 
or  so  nearly  so  as  not  to  be  divisible,  to  the  passenger  traffic. 
In  our  opinion,  among  such  deductions  not  embraced  in  operat- 
ing expenses  there  may  and  should  properly  be  included  fixed 
charges,  interest  on  cost  of  passenger  equipment,  interest  on  the 
terminal  bonds,  and  improvements,  interest  on  the  cost  of  shops 
at  Reading,  interest  on  10  per  cent,  of  the  cost  of  the  subway, 
interest  on  the  improvements  to  and  at  Neshaminy  Falls,  and 
interest  on  cost  of  elevation  of  tracks  on  Ninth  street  in  this 
city.  Such  deductions  are  made  by  the  plaintiff  in  some  in- 
stances by  a  division  according  to  revenue  train  mileage,  or  by 
some  other  reasonable  standard,  and  in  others  by  a  deduction  of 
the  total  interest  charges,  as  for  example  in  the  cases  of  the 
Neshaminy  Palls  improvement  and  the  work  on  Ninth  street. 
Whether  the  alleged  resulting  loss  of  over  $3,000,000  thus  arrived 
at  by  the  plaintiff,  or  one  much  smaller,  according  to  the  conten- 
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tion  of  th2  defendant's  expert  accountant,  is  correct,  is  not  a 
matter  of  great  moment.  In  either  event,  we  are  satisfied  from 
the  proofs  that  the  faet  outcome  of  the  plaintiff's  passenger  busi- 
ness involves  a  large  loss  to  the  company  from  year  to  year. 

"3.  At  the  same  time,  it  is  true  that  owing  to  changes  which 
the  plaintiff  company  instituted,  principally  in  suburban  rates,  in 
the  neighborhood  of  this  city,  after  the  act  of  1907  went  into 
effect,  the  actual  net  loss  in  the  year  1907-1908  was  less  than  it 
was  in  the  year  1906-1907. 

"4.  It  is  also  true  that  the  plaintiff  company  has  included  in 
its  receipts  upon  the  basis  of  which  calculations  have  been  made 
on  its  behalf  the  amounts  received  in  part  from  interstate  busi- 
ness, namely,  from  business  passing  over  about  27  miles  of 
roadbed  extending  from  the  Delaware  river  to  Bound  brook  in  the 
state  of  New  Jersey  and  about  12  miles  of  roadbed  in  the  state 
of  Delaware. 

"5.  There  are  various  other  matters  upon  which  the  parties 
on  one  side  or  the  other  rely ;  but  we  will  reserve  what  we  have 
to  say  in  regard  to  them  until  we  shall  answer  the  requests  which 
have  been  presented  to  us  for  findings. 

"We  are  asked  to  make  a  decree  declaring  the  act  of  1907  to 
be  unconstitutional  and  void,  and  enjoining  the  defendant  from 
attempting  to  enforce  its  provisions.  It  seems  to  us  that  we 
have  stated  so  much  of  the  case  as  is  necessary  to  determine  the 
bearing  of  the  principle  which  was  settled  by  the  decision  of 
the  Pennsylvania  Railroad  Company  v,  Philadelphia  County, 
220  Pa.  100,  68  Atl.  676,  15  L.  R.  A.  (N.  S.)  108,  upon  the 
present  case.  We  are  certainly  justified  in  following  the  example 
of  the  Supreme  Court  in  limiting  our  consideration  of  this  branch 
of  the  case  to  the  question  'whether  the  act  of  1907  transgresses 
the  provisions  of  article  16,  §  10  of  the  Constitution,  that  the 
legislative  power  to  alter  or  annul  shall  be  exercised  only  in  such 
manner  that  no  injustice  shall  be  done  to  the  corporators.'  Fol- 
lowing this  same  example,  we  must  assume  that  injustice  would 
be  done  to  the  corporators  of  the  plaintiff  company,  in  case  the 
requirements  of  the  act  of  1907,  if  obeyed  by  the  company,  would 
result  in  depriving  the  corporation  plaintiff  of  a  return  from  the 
prosecution  of  its  passenger  business  of  a  rate  of  profit  not  less 
than  a  legal  rate  of  interest.  That  test  was  plainly  recognized 
and  approved  in  the  same  case,  as  well  as  in  Brymer  v.  Butler 
Water  Co.,  179  Pa.  231,  36  Atl.  249,  36  L.  R.  A.  260.  There  is 
no  occasion  for  us  to  rehearse  the  grounds  upon  which  the 
Supreme  Court  reached  the  conclusions  referred  to.  Having 
been  reached  and  expressed  as  the  judgment  of  that  court,  it 
is  our  duty  to  follow  them.  The  question  therefore  which  we 
have  to  determine,  in  order  to  ascertain  the  bearing  of  what  has 
been  settled  by  that  court  upon  this  branch  of  the  case,  is  one 
of  fact,  viz.,  whether  or  not  the  requirements  of  the  act  of  1907, 
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if  obeyed  by  the  plaintiff  company  in  fixing  its  rates  of  fare  for 
passengers,  would  work  injustice  to  the  corporators  by  de- 
priving them  of  a  just  return  upon  their  share  in  the  company's 
property  and  business. 

**We  are  of  the  opinion  that  this  question  must  be  settled  in 
favor  of  the  plaintiff  company,  and  we  think  that  the  state  of 
facts  which  have  already  set  forth  sufficiently  justifies  such  a 
conclusion.  The  company  clearly  had  the  right,  previous  to  the 
passage  of  the  act  of  1907,  either  under  the  provisions  of  its 
original  charter  of  1833  or  under  the  general  railroad  act  of  1849, 
to  charge  a  rate  of  at  least  2^  cents  for  each  passenger  per 
mile.  This  charge  it  did  make  on  a  large  portion  of  its  passenger 
traffic.  It  is  true  that,  for  the  purpose  of  stimulating  business 
and  increasing  results  by  a  multiplication  of  passengers  over 
short  routes,  adjacent  to  this  city,  it  established  commutation 
and  other  rates  which  were  largely  below  the  maximum  rate  just 
referred  to.  This  course  must  be  regarded  as  experimental  and 
as  intended  to  give  information  to  the  company  in  regard  to  the 
best  manner  of  conducting  its  business  and  of  imposing  reason- 
able, profitable  rates  for  passenger  travel.  It  was  not  obliged 
to  lower  any  of  its  rates  below  2y2  cents  a  mile,  and  it  was  at 
liberty  at  any  time  to  impose  the  highest  lawful  rate  upon  its 
passengers  on  either  the  whole  or  any  portion  of  its  lines. 

The  right  to  charge  a  higher  rate  than  two  cents  a  mile  was 
valuable,  and,  if  it  is  made  to  appear  that  the  lower  rate  men- 
tioned would  prevent  a  return  of  at  least  six  per  cent,  upon  the 
amount  invested  on  the  side  of  passenger  traffic,  to  take  away 
that  right  would  work  an  injustice  to  the  corporators. 

"It  is  true  that,  so  far  as  actual  results  are  concerned,  by  means 
of  the  shifting  of  rates  and  attempts  to  avoid  loss,  the  company 
does  not  appear  actually  to  have  suffered  any  diminution  in  net 
receipts.  This,  however,  has  been  effected  at  very  considerable 
loss  to  those  who  have  been  accustomed  to  travel  at  lower  rates 
than  those  which  have  been  imposed  since  the  act  of  1907  was 
enacted,  and  it  is  by  no  means  certain  that  the  policy  thus  adopted 
will  prove  in  the  long  run  to  be  remunerative. 

"It  is  also  true  that  the  actual  amount  of  loss,  which,  upon 
the  basis  of  the  present  passenger  business  of  the  company,  has 
resulted  from  obedience  to  the  requirements  of  the  act  in  ques- 
tion, has  not  been  more  than  about  $200,000  for  the  year  taken 
as  a  test,  shows  results.  This  we  do  not  regard  as  decisive. 
In  any  event,  it  seems  to  be  beyond  question  that  the  amount  of 
loss  has  been  and  will  be  substantial,  and.  in  the  development 
and  growth  of  the  plaintiff's  business,  it  is  reasonably  certain 
that  in  the  future  the  loss  will  be  very  great.  We  consider  that 
the  case  is  to  be  looked  at,  not  merely  with  reference  to  present 
conditions  or  results,  but  with  reference  to  the  probabilities  of 
the  future  and  the  actual  rights  of  the  company  to  derive  a 
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profit  from  the  transaction  of  its  business.  It  certainly  cannot 
be  successfully  claimed,  simply  because  by  shifts  and  adjust- 
ments in  a  particular  year  the  company  may  be  able  to  avert  any 
serious  disaster  or  loss,  that  the  company  will  not  be  able  to 
make  a  reasonable  and  proper  profit  in  other  years,  in  case  it 
was  permitted  to  adopt  and  enforce  rates  above  the  maximum 
fixed  by  the  act  of  1907.  The  future  probable,  reasonably  cer- 
tain, effect  of  the  law  should  not  be  left  out  of  consideration. 

"At  this  point  it  is  proper  also  to  say  that  we  do  not  consider 
that  the  case  before  us  is  to  be  seriously  affected  by  the  circum- 
stance that  as  to  a  portion  of  the  passenger  traffic  taken  into 
consideration  there  is  an  inclusion  of  the  results  of  the  inter- 
state business.  We  grant  that  the  results  of  such  business  have 
no  proper  place  in  the  controversy.  At  the  same  time  we  agree 
with  the  view  urged  on  the  part  of  the  plaintiff,  viz.,  that  the 
inclusion  of  results  of  the  interstate  business,  taking  both  re- 
ceipts and  expenses  into  consideration,  can  make  no  difference 
in  the  substantial  condition  of  affairs,  so  far  as  those  affairs 
are  involved  in  the  present  controversy.  The  extent  of  the  loss 
suffered  by  the  plaintiff  company  in  the  prosecution  of  its  pas- 
senger traffic  is  too  great  to  be  affected  materially  one  way  or 
the  other  by  the  outcome  of  the  interstate  business. 

"We  therefore  conclude,  in  view  of  the  fact  that  the  company 
is  prosecuting  its  passenger  traffic  at  a  loss,  and  that  it  is  within 
the  power  of  the  company  to  reduce  this  loss  by  charging  rates 
to  passengers  in  excess  of  the  requirements  of  that  statute,  but 
within  the  limit  which  the  law  would  otherwise  permit,  and  that 
in  this  manner  the  company  could  more  nearly  approach  a  rea- 
sonable and  proper  return  vpon  its  capital,  that  it  would  work  an 
injustice  to  the  corporators  of  the  plaintiff  company  if  that  com- 
pany were  required  to  obey  the  provisions  of  the  act  of  1907. 

"It  follows,  from  the  protection  which  is  afforded  by  the  con- 
stitutional provision  to  the  effect  that  the  Legislature  can  alter 
or  annul  an  existing  charter  only  in  such  a  manner  that  no  in- 
justice shall  be  done  to  the  incorporators,  that  the  plaintiff  com- 
pany is  relieved  from  the  duty  of  compliance  with  the  require- 
ments of  the  statute  in  question.  Upon  this  ground  alone  we 
hold  that  the  plaintiff  is  entitled  to  the  decree  and  injunction 
prayed  for." 

Argued  before  Fell^  C.  J.,  and  Potter,  Elkin,  Stewart, 
and  MoscHziSKER,  JJ. 

C.  /.  Hepburn,  M.  Hampton  Todd,  Atty.  Gen.,  Andrew 
Wright  Crawford  and  Ernest  Lou»engrmid,  Asst.  City  Sols.,  and 
/.  Howard  Gendelt,  City  Sol,  for  appellant. 

Abraham  Af.  Beitler,  W.  U,  Hensel,  Samuel  Dickson,  /.  D. 
Campbell,  and  Charles  Heebner,  for  appellee. 
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Per  Curiam.  All  questions  of  law  that  were  necessarily  in- 
volved in  the  decision  of  this  case  in  the  common  pleas  were  con- 
sidered and  settled  in  Penna.  Railroad  Co.  v,  Philadelphia 
County,  220  Pa.  100,  68  Atl.  676,  15  L.  R.  A.  (N.  S.)  108.  The 
question  of  fact  at  the  hearing  on  which  the  case  turned,  was 
whether  the  enforcement  of  the  act  of  April  5.  1907  (P.  L.  59), 
against  the  plaintiff  would  do  an  injustice  to  its  stockholders  by 
depriving  them  of  a  just  return  upon  their  shares  of  stock. 
The  learned  judges  who  heard  the  case  found  after  a  most 
thorough  investigation  that  the  plaintiff's  passenger  business 
yielded  no  net  profit  but  resulted  in  a  heavy  loss  each  year. 
Their  conclusion  on  the  whole  case  is  thus  summarized  in  the 
opinion  of  the  learned  president  judge  of  the  court :  "We  there- 
fore conclude,  in  view  of  the  fact  that  the  company  is  prosecuting 
its  passenger  traffic  at  a  loss,  and  that  it  is  within  the  power  of 
the  company  to  reduce  this  loss  by  charging  rates  to  passengers 
in  excess  of  the  requirements  of  that  statute,  but  within  the 
limit  which  the  law  would  otherwise  permit,  and  that  in  this 
manner  the  company  could  more  nearly  approach  a  reasonable 
and  proper  return  upon  its  capital,  that  it  would  work  an  in- 
justice to  the  corporators  of  the  plaintiff  company  if  that  com- 
pany were  required  to  obey  the  provisions  of  the  act  of  1907. 
It  follows,  from  the  protection  which  is  afforded  by  the  con- 
stitutional provision  to  the  effect  that  the  Legislature  can  alter 
or  annul  an  existing  charter  only  in  such  manner  that  no  in- 
justice shall  be  done  to  the  incorporators  that  the  plaintiff  com- 
pany is  relieved  from  the  duty  of  compliance  with  the  require- 
ments of  the  statute  in  question.  Upon  this  ground  alone  we 
hold  that  the  plaintiff  is  entitled  to  the  decree  and  injunction 
prayed  for." 

In  the  opinion  of  a  majority  of  this  court  the  finding  of  fact 
was  fully  warranted  by  the  testimony,  and  the  conclusion  an- 
nounced necessarily  followed.  The  additional  prayer  for  re- 
lief set  out  in  the  amendment  to  the  bill,  that  the  penalties  im- 
posed by  the  act  for  any  disregard  of  its  provisions  are  so  out 
of  proportion  to  the  fault  as  to  be  evidence  that  they  were  not 
in  good  faith  intended  to  secure  observance  of  the  law,  but  to 
force  acceptance  of  its  terms  by  deterring  a  resort  to  the  courts, 
and  that  the  act  is  therefore  unconstitutional,  need  not  now  be 
considered. 

The  decree  enjoining  the  defendant  is  affirmed,  at  ifs  cost. 
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(Supreme  Judicial  Court  of  Massachusetts,  Plymouth,  Oct/  20,  1910.) 

[92   N.   E.   Rep.   725.] 

Carriers — Street  Railroads — Assault  on  Passenger  after  Alighting.* 

—A  carrier  is  not  liable  for  an  assault  committed  on  a  passenger^ 
after  he  had  left  the  car  at  his  destination,  by  the  carrier's  conductor, 
standing  on  the  street,  inflicted  out  of  a  spirit  of  vindictiveness  aris- 
ing out  of  a  prior  altercation  between  them  on  the  car. 

Carriers — ^Assault  on  Passenger. — Where  a  passenger  was  assaulted 
by  defendant's  conductor  as  he  was  leaving  a  street  car,  either  at 
his  destination  or  in  response  to  the  conductor's  order,  without  re- 
sistance and  in  an  orderly  manner,  the  carrier  was  liable,  under  the 
rule  that  it  is  only  where  a  passenger  refuses  to  comply  with  a  law- 
ful order  to  leave  the  car  that  reasonable  force  may  be  used  to  eject 
him. 

Carriers — ^Passengers — Ejection — Contrtfontory  Acts*  of  Passenger. 
—Where  a  passenger,  on  being  ordered  to  leave  the  car,  uses  vio- 
lence beyond  what  is  necessary  to  prevent  blows  or  protect  himself 
from  excessive  force,  the  burden  is  on  him,  in  an  action  against  the 
carrier,  to  prove  that  his  illegal  acts  did  not  contribute  to  the  injury. 

Carriers — Passengers — Ejection — Action — Pleading. — Where,  in  an 
action  for  an  assault  on  a  passenger  by  a  street  car  conductor,  de- 
fendant intended  to  rely  on  a  defense  that  plaintiff  was  rightfully 
ejected  with  no  more  force  than  was  necessary,  such  defense  should 
be  pleaded  in  avoidance,  and  was  not  available  under  an  answer 
which,  after  denying  that  the  assault  was  committed  while  plaintiff 
was  a  passenger,  alleged  that,  if  an  assault  was  committed,  the  con- 
ductor was  not  acting  within  the  scope  of  his  employment,  or,  if 
so,  the  force  used  was  not  excessive,  but  justifiable  in  self-defense  to 
repel  an  attack  by  plaintiff. 

Carriers — Street  Railroads — Assault  by  Conductor — Justification. — 
Where  a  street  car  conductor  is  attacked  by  a  passenger  during 
transportation,  he  may  use  sufficient  force  to  repel  the  assault  and 
protect  himself;  and  this  is  available  to  defendant,  when  sued  by  the 
passenger  for  the  conductor'^  acts. 

Carriers — Assault  on  Passenger — Provocation. — Abusive   language, 


*For  the  authorities  in  this  series  on  the  subject  of  the  liability 
of  a  carrier  for  assaults  by  its  employees  on  its  passengers,  see  foot- 
note of  Arnold  v.  Atchison,  etc.,  Ry.  Co.  (Kan.),  34  R.  R.  R.  438, 
57  Am.  &  Eng.  R.  Cas.,  N.  S.,  438;  Philadelphia,  etc.,  R.  Co.  v.  Green 
(Md.),  34  R.  R.  R.  414,  57  Am.  &  Eng.  R.  Cas.,  N.  S.,  414;  foot- 
note of  Birmingham,  etc..  R.  Co.  v.  Parker  (Ala.),  34  R.  R.  R.  215, 
57  Am.  &  Eng.  R.  Cas.,  N.  S.,  215;  Yazoo  &  M.  V.  R.  Co.  v.  Shelby 
(Miss.),  34  R.  R.  R.  54,  57  Am.  &  Eng.  R.  Cas.,  N.  S.,  54;  foot-note 
of  Rand  v.  Butte  Elec.  Ry.  Co.  (Mont.),  35  R.  R.  R.  480,  58  Am.  & 
Eng.  R.  Cas.,  N.  S.,  480;  Goodwin  v.  Cincinnati  Traction  Co.,  35  R. 
R.  R.  477,  58  Am.  &  Eng.  R.  Cas.,  N.  S.,  477. 
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used  by  a  passenger  to  a  street  car  conductor,  was  no  justification 
for  a  subsequent  assault  by  the  conductor  on  the  passenger  as  he 
was  leaving  the  car. 

Action — Assault  on  Passenger — Nature  of  Action. — Where  a  street 
car  passenger  is  unjustifiably  assaulted  by  the  conductor  as  he  is 
leaving  the  car,  he  may  sue  either  in  tort  or  for  violation  of  the 
contract  of  carriage. 

Carriers — Injury  to  Passenger — Assault  by  Servant — Scope  of  Au- 
thority.— A  carrier,  being  bound  to  carry  its  passenger  safely  and 
properly,  and  to  treat  him  respectfully,  is  liable  for  an  unjustifiable 
assault  committed  on  the  passenger,  either  by  strangers  or  by  the 
carrier's  servant,  though  the  assault  by  the  servant  is  not  within  the 
scope  of  his  duty. 

Carriers — Assault  on  Passenger — Insolent  Conduct — Mitigation  of 
Damages. — ^Though  provocation  by  mere  words  spoken  by  a  pas- 
senger to  a  carrier's  conductor  is  insufficient  to  exonerate  the  car- 
rier from  liability  for  an  assault  committed  by  the  conductor  on 
the  passenger,  yet,  when  sued  for  the  assault  evidence  of  the  pas- 
senger's insulting  language  and  insolent  conduct,  which  induced  the 
assault,  is  admissible  in  mitigation  of  compensatory  damages,  if  it 
appears  that  the  provocation  and  the  blow  were  substantially  coin- 
cident. 

Report  from  Superior  Court,  Plymouth  County;  Charles  A. 
Bell,  Judge. 

Action  by  George  F.  Jackson  against  the  Old  Colony  Street 
Railway  Company  for  an  assault  on  plaintiff  by  one  of  defend- 
ant's street  car  conductors.  In  the  superior  court  a  verdict  was 
ordered  for  defendant,  and  the  case  was  reported  to  the  Supreme 
Judicial  Court.    Verdict  set  aside,  and  a  new  trial  granted. 

C.  B.  Snmv,  for  plaintiff. 
A.  P.  French,  for  defendant. 

Braley,  J.  The  plaintiff,  having  entered  the  car  and  paid 
his  fare,  became  a  passenger,  and  when  the  evidence  closed  it 
was  uncontroverted  that  he  had  been  assaulted  by  the  conductor, 
although  the  place  of  the  assault  was  for  the  jury  to  decide,  upon 
conflicting  evidence. 

During  the  first  part  of  the  journey,  they  engaged  in  a  verbal 
quarrel,  which  resulted  in  ill  feeling  between  them;  but  there 
was  no  testimony  that,  during  the  last  half,  the  dispute  was  re- 
newed, Or  that  the  plaintiff  was  told  that  if  upon  request  he  did 
not  depart  he  would  be  put  off  when  the  car  stopped  at  the  turn- 
out, where  the  conductor  was  to  set  a  switch  and  display  a  signal 
light.  If,  as  the  defendant  contended,  and  its  witnesses  testified, 
the  jury  were  satisfied  that  the  encounter  took  place  after  the 
conductor  returned  from  the  switch,  they  could  find  that  the 
plaintiff,  having  passed  from  the  car,  had  become  a  traveler,  and 
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the  defendant  would  not  be  responsible  for  an  injury  then  in- 
flicted out  of  a  spirit  of  vindictiveness  for  what  had  taken  place 
on  the  car,  or  by  anger  aroused  by  the  insult  with  which,  as  the 
conductor  testified,  the  plaintiff  then  greeted  him.  Creamer  v. 
West  End  St.  Ry.,  156  Mass.  320,  31  N.  E.  391,  16  L.  R.  A. 
490.  32  Am.  St.  Rep.  456;  McGilvray  v.  West  End  St.  Ry.,  164 
Mass.  122,  41  N.  E.  116;  Conroy  v,  Boston  Elevated  Ry.,  188 
Mass.  411,  74  N.  E.  672. 

The  plaintiff,  however,  contended  that,  upon  arrival  at  the 
turnout,  he  had  reached  the  end  of  his  journey  and  prepared  to 
leave,  and  the  jury  would  have  been  warranted  in  finding  upon 
his  evidence  that  as  he  stood,  with  one  foot  on  the  platform  and 
the  other  on  the  step,  and  while  in  the  act  of  descending,  the 
conductor,  who  was  standing  on  the  ground  at  the  foot  of  the 
steps,  seized,  pulled  him  off,  and  knocked  him  down.  If  the 
turnout  was  his  destination,  or  if,  in  response  to  the  conductor's 
order,  which  the  plaintiff  said  was  given,  he  was  leaving  the  car, 
as  the  evidence  shows,  without  making  any  resistance,  and  in 
an  orderly  manner,  the  use  of  violence  upon  his  person  was  un- 
justifiable. St.  John  V.  Eastern  Railroad,  1  Allen,  544.  It  is 
only  where  a  passenger  refuses  to  comply  with  a  lawful  order 
that,  if  he  resists,  reasonable  force  may  be  used  to  eject  him. 
Coleman  v.  New  York,  New  Haven  &  Hartford  Railroad,  106 
Mass.  160;  Conklin  v.  Consolidated  Railway,  196  Mass.  302, 
82  N.  E.  23.  And  if  he  uses  violence  on  his  part  be- 
yond what  is  necessary  to  prevent  blows,  or  to  protect  himself 
from  excessive  force,  the  burden  is  on  him  to  prove  that  his 
illegal  acts  did  not  >"ontribute  to  the  injury.  Coleman  v.  New 
York,  New  Haven  &  Hartford  Railroad,  106  Mass.  160.  The 
declaration,  which  is  for  an  assault  and  battery  upon  the  plain- 
tiff, alleges  that  the  assault  was  committed  by  the  defendant's 
conductor  while  the  plaintiff  was  a  passenger,  and  the  answer, 
after  a  denial  of  these  allegations,  raised  by  further  averments 
the  issues  that,  if  an  assault  was  committed,  the  conductor  at  the 
time  was  not  acting  within  the  scope  of  his  employment,  or,  if 
he  was  so  acting,  the  force  used  was  not  excessive,  but  justifiable 
in  self-defense,  to  repel  an  attack  by  the  plaintiff.  But  there  is 
no  evidence  to  which  this  last  averment  is  applicable.  It  ap- 
pears that  neither  in  the  car  nor  while  passing  from  the  car  to 
the  ground  did  the  plaintiff  threaten  him  with  bodily  harm,  or 
lay  hands  upon  the  person  of  the  conductor. 

If  the  defendant  intend^  to  rely  upon  the  defense  that  the 
plaintiff  was  rightly  ejected  with  the  use  of  no  more  force 
than  was  necessary,  it  should  have  pleaded  the  avoidance.  It 
was  not  available  under  the  present  answer.  Hathaway  z'. 
Hatchard,  160  Mass.  296,  35  N.  E.  857 ;  EHxon  r.  New  England 
Railroad,  179  Mass.  242,  249,  60  N.  E.  581.  The  conductor,  if 
attacked   during  transportation,   undoubtedly   would   have   been 
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justified  in  using  sufficient  force  to  repel  the  assault  and  pro- 
tect himself,  and  this  defense  would  be  available  in  the  defend- 
ant's behalf  when  sued  for  his  acts.  New  Orleans  &  North- 
eastern Railroad  v,  Jopes,  142  U.  S.  18,  12  Sup.  Ct.  109,  35  L. 
Ed.  919.  It  is  plain  upon  the  evidence,  as  it  stood  at  the  close 
of  the  trial,  that  a  verdict  for  the  defendant  could  not  have  been 
ordered,  and,  apparently  with  the  consent  of  the  parties,  the  judge 
submitted  to  the  jury  three  questions,  the  answers  to  which  it 
was  assumed  would  be  decisive  of  the  defendant's  liability.  The 
first  question,  however,  was  not  answered;  and  the  answer  to 
the  third  quiestion  simply  having  negatived  any  contention  of  the 
plaintiff  that  an  attempt  was  made  to  eject  him  as  he  was  leav- 
ing the  car,  the  further  issue,  covered  by  the  first  question, 
whether  he  was  assaulted  before  he  ceased  to  be  a  passenger, 
was  left  undecided. 

But  if  there  was  evidence  that  the  assault  took  place  on  the 
car,  the  defendant,  without  any  objection  by  the  plaintiff  that 
the  defense  was  not  open  under  the  pleadings,  took  the  position 
that  a  failure  to  answer  the  first  question  became  immaterial, 
since  the  jury  having  found,  in  answer  to  the  second  question, 
that  the  assault  was  provoked  by  the  plaintiff,  it  was  not  liable 
even  if  the  contract  of  carriage  had  not  been  terminated. 

The  evidence  leaves  no  doubt,  and  the  defendant  concedes,  that 
the  only  provocation  during  transportation  was  the  offensive 
language  which  the  plaintiff  addressed  to  the  conductor,  and  it 
also  should  be  borne  in  mind  that  the  jury  could  find  that  not 
only  was  the  battery  disproportionate  to  the  insult  given,  but  the 
assault  was  not  delivered  at  the  time  of  the  alleged  provocation, 
if  the  assailant  waited  until  the  plaintiff  was  leaving  the  car. 
In  other  words,  the  defense  is  that,  because  the  plaintiff,  while 
a  passenger,  insulted  the  conductor  by  the  use  of  abusive  lan- 
guage, he  contributed  to  his  own  harm,  or  invited  the  punish- 
ment inflicted  upon  him,  and  thereafter  during  transportation 
the  defendant  was  discharged  from  any  further  duty  to  protect 
him  from  an  assault  by  its  servant.  If  the  plaintiff's  words  ab- 
solved the  defendant,  then  where  a  passenger  purposely  behaves 
in  an  insulting  manner  toward  a  servant,  the  passenger  no  longer 
can  claim  the  protection  of  the  carrier,  but  is  put  in  jeopardy  of 
a  retaliatory  assault  at  any  time  before  transportation  has  ended, 
if  such  be  the  pleasure  of  the  servant.  He  may  be  seriously  in- 
jured or  crippled  for  life,  but  has  no  remedy  except  to  sue  the 
servant,  while,  in  the  meantime,  all  q/^her  duties  arising  out  of 
the  contract  must  be  reasonably  performed  by  the  carrier.  By 
the  plaintiff's  contract,  the  duty  rested  upon  the  defendant  of 
affording  him  full  protection  from  unlawful  violence  at  the  hands 
of  the  conductor^  to  whom,  as  its  representative,  the  management 
of  the  car  had  been  intrusted.  Ramsden  v.  Boston  &  Albany 
Railroad,  104  Mass.  117,  121,  6  Am.  Rep.  200.     In  Bryant  v. 
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Rich,  106  Mass.  180,  190  (8  Am.  Rep.  311),  Chief  Justice  Chap- 
man in  speaking  of  this  duty,  said :  **For  the  violation  of  such 
a  contract,  either  by  force  or  negligence,  the  plaintiff  may  bring 
an  action  of  tort  or  an  action  of  contract."  And  in  the  case  of 
Goddard  v.  Grand  Trunk  Railway,  57  Me.  202,  213,  2  Am.  Rep. 
39.  which  was  referred  to  in  the  opinion  with  approval  it  was 
said:  "The  carrier's  obligation  is  to  carry  his  passenger  safely 
and  properly  and  to  treat  him  respectfully,  and  if  he  intrusts  the 
performance  of  this  duty  to  his  servants,  the  law  holds  him 
responsible  for  the  manner  in  which  he  executed  the  trust.  The 
law  seems  to  be  now  well  settled  that  the  carrier  is  obliged  to 
protect  his  passengers  from  violence  and  insult,  from  whatever 
source  arising.  *  *  *  He  must  not  only  protect  his  passenger 
against  violence  and  insults  of  strangers  and  co-passengers,  but 
a  fortiori  from  violence  and  insults  of  his  own  servants.  If  this 
dut\'  to  the  passenger  is  not  performed,  if  its  protection  is  not 
furnished,  but  on  the  contrary  the  passenger  is  assaulted  and 
insulted,  through  the  negligence  or  the  willful  misconduct  of 
the  carrier's  servant,  the  carrier  is  necessarily  responsible." 

It  is  to  be  presumed  that  the  defendant  did  not  authorize  the 
acts  complained  of,  and  no  question  of  the  conductor's  authority 
is  involved.  The  plaintiff's  contract  was  with  the  defendant, 
whose  liability  for  the  consequences  which  could  have  been  found 
to  have  followed  from  neglect  of  its  duty  to  protect  the  plaintiff 
while  he  remained  a  passenger  from  the  conductor's  violence  is 
established  not  only  by  our  own  decisions  but  by  the  great  weight 
of  authority.  Moore  v.  Fitchburg  Railroad,  4  Gray,  465,  64 
Am.  Dec.  83;  St.  John  v.  Eastern  Railroad,  1  Allen,  544;  Rams- 
den  V.  Boston  &  Albany  Railroad,  104  Mass.  121,  6  Am.  Rep. 
200;  Bryant  v.  Rich,  106  Mass.  180,  8  Am.  Rep.  311 ;  Brooks  v. 
Old  Colon/  Railroad,  168  Mass.  164,  165,  46  N.  E.  566;  Levins 
i'.  New  York,  New  Haven  &  Hartford  Railroad,  183  Mass.  175, 
177,  66  N.  E.  803,  97  Am.  St.  Rep.  434;  Hayne  v.  Union  Street 
Railway,  189  Mass.  551,  76  N.  E.  219,  3  L.  R.  A.  (N.  S.)  605, 
109  Am.  St.  Rep.  655 ;  Kuhlen  v,  Boston  &  Northern  Street  Rail- 
way, 193  Mass.  341,  346,  79  N.  E.  815,  7  L.  R.  A.  (N.  S.)  729, 
118  Am.  St.  Rep.  516;  Busch  v.  Interborough  Rapid  Transit  Co., 
187  N.  Y.  388,  392,  80  N.  E.  197;  Hanson  v,  European  &  North 
American  Railway,  62  Me.  84,  88,  16  Am.  Rep.  404;  Pittsburg 
iComellville  Railroad  v.  Pillow,  76  Pa.  510,  18  Am.  Rep.  424; 
Craker  v.  Chicago  &  Northwestern  Railway,  36  Wis.  657,  17 
Am.  Rep.  504 ;  Chicago  &  Eastern  Railroad  Co.  v.  Flexman,  103 
111.  546,  42  Am.  Rep.  33;  Williams  v.  Gill.  122  N.  C.  967,  29 
S.  E.  879;  Birmingham  Street  Railway  Light  &  Power  Co.  v. 
Mullen,  138  Ala.  614,  35  South.  701 ;  Spohn  v.  Missouri  Pacific 
Railway,  101  Mo.  417,  14  S.  W.  880;  New  Orleans,  St.  Louis  & 
Chicago  Railroad  v.  Burke,  53  Miss.  200,  24  Am.  Rep.  689;  Mc- 
Kinley  v,  Chicago  &  Northwestern  Railroad,  44  Iowa,  314,  318, 
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24  Am.  Rep.  748 ;  Louisville  &  Nashville  Railroad  Co.  v.  Kelly, 
92  Ind.  371,  47  Am.  Rep.  149;  Sherley  v,  Billings,  8  Bush.  (Ky.) 
147,  8  Am.  Rep.  451 ;  Baltimore  &  Ohio  Railroad  Co.  v.  Barger, 
80  Md.  23.  30  Atl.  560,  26  L.  R.  A.  220,  45  Am.  St.  Rep.  319; 
Haver  v.  Central  Railroad,  62  N.  J.  Law,  282,  285,  41  Atl.  916. 
43  L.  R.  A.  84,  72  Am.  St.  Rep.  647 ;  Knoxville  Traction  Co.  v. 
Lane,  103  Tenn.  376,  53  S.  W.  557,  46  L.  R.  A.  549 ;  Mahoning 
Valley  Railway  v.  DePascale,  70  Ohio  St.  179,  71  N.  E.  633,  65 
L.  R.  A.  860 ;  Lafitte  i\  New  Orleans  City  &  Lake  Railroad,  43 
La.  Ann.  34,  8  South.  701,  12  L.  R.  A.  337;  Houston  &  Texas 
Central  Railway  v,  Batchler,  32  Tex.  Civ.  App.  14,  17,  7i  S.  W. 
981 ;  Haman  v,  Omaha  Horse  Railway,  35  Neb.  74,  52  N.  W. 
830;  Smith  v,  Norfolk  &  Western  Railway,  48  W.  Va.  69,  70, 
35  S.  E.  834 ;  Texas  &  Pacific  Railway  v,  Williams,  62  Fed.  440, 
10  C.  C.  A.  463;  Harrison  v.  Fink  (C.  C.)  42  Fed.  787;  New 
Jersey  Steamboat  Co.  r.  Brockett,  121  U.  S.  637,  7  Sup.  Ct.  1039. 
30  L.  Ed.  1049;  New  Orleans  &  N.  E.  Railroad  Co.  v.  Jopes.  142 
U.  S.  18,  12  Sup.  Ct.  109,  35  L.  Ed.  919.  It  results  from  the 
application  of  this  rule  thar  the  servant  is  justifi^  in  using  force 
upon  a  passenger  only  to  protect  himself  from  bodily  harm,  but 
even  then  he  cannot  lawfully  go  farther  than  is  reasonably  neces- 
sary for  his  defense,  and  the  proper  management  of  the  carrier's 
business. 

If  provocation  by  mere  words,  therefore,  does  not  exonerate 
the  carrier,  yet,  when  sued  for  the  assault,  evidence  of  insulting 
language  and  insolent  conduct  of  the  passenger  which  induced  the 
attack  is  admissible  in  mitigation  of  compensatory  damages, 
where  it  appears  that  the  provocation  and  the  blow  were  sub- 
stantially coincident.  Child  v.  Homer,  13  Pick.  503,  507 ;  Brown 
V,  Gordon,  1  Gray,  182;  St.  John  v.  Eastern  Railroad,  1  Allen, 
544;  Tyson  v.  Booth,  100  Mass.  258;  Bonino  v.  Caledonio,  144 
Mass.  299,  11  N.  E.  98:  Kiff  v.  Youmans,  86  N.  Y.  324.  330,  40 
Am.  Rep.  543 ;  Robison  v,  Rupert,  23  Pa.  523 ;  Baltimore  &  Ohio 
Railroad  v.  Barger,  80  Md.  23,  24,  30  Atl.  560,  26  L.  R.  A.  220. 
45  Am.  St.  Rep.  319. 

We  find  nothing  in  the  cases  cited  by  the  learned  counsel  for 
the  defendant  which  materially  modifies  or  affects  the  conclusion 
to  which  we  have  come,  except  the  case  of  Scott  v.  Central  Park, 
North  &  East  River  Railroad,  53  Hun  414,  6  N.  Y.  Supp.  382, 
where  a  contrary  decision  was  made  by  a  divided  court.  But 
that  case  was  doubted,  criticised  and  not  followed  in  Weber  v. 
Brooklyn,  Queens  Countv  &  Suburban  Railroad,  47  App.  Div. 
306,  62  N.  Y.  Supp.  1.  The  use  of  opprobrious  and  hot-tempered 
language  by  the  plaintiff,  even  though  it  was  justly  provocative 
of  anger,  and,  with  his  partial  intoxication,  might  have  warranted 
his  ejection  as  a  passenger,  did  not  justify  the  use  of  physical 
force  upon  his  person  by  the  conductor,  whatever  may  have  been 
the  motive  by  which  he  was  prompted,  and  the  defendant's  duty 
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had  not  been  discharged  until  the  plaintiff  had  a  reasonable  op- 
portunity to  pass  unmolested  from  the  car,  and  to  depart.  The 
substantial  error  of  the  trial  arose  from  the  assumption  that 
under  the  circumstances  verbal  provocation  was  the  legal  equiva- 
lent of  justification,  and  the  special  findings  of  the  jury  not  hav- 
ing determined  the  rights  of  the  parties  if  the  assault  was  com- 
mitted as  described  by  the  plaintiff,  the  court  could  not  prop- 
erly order  a  verdict  for  the  defendant.  Hurley  v,  Boston,  202 
Mass.  68,  88  N.  E.  586. 

We  do  not  find  it  necessary  to  consider  more  specifically  the 
rulings  given  and  refused,  and  in  accordance  with  the  terms  of 
the  report  a  majority  of  the  court  are  of  opinion  that  the  verdict 
must  be  set  aside  and  a  new  trial  granted. 

So  ordered. 


Illinois  Cent.  R.  Co.  v.  Massey. 

(Supreme  Court  of  Mississippi,  Oct.  24,  1910.) 

[53  So.  Rep.  385.] 

Carriers — Carriage    of   Passengers — Announcement    of    Station.'*' — 

The  customary  announcement  of  a  station  by  the  flagman  of  a  pas- 
senger train,  with  the  order,  "All  out  for"  such  station,  and  his  fast- 
ening back  of  the  door  of  the  car,  was  not  an  invitation  to  passen- 
gers to  get  off,  accompanied  with  an  assurance  that  the  train  had 
arrived  at  the  station,  but  was  merely  the  imparting  of  information 
to  such  passengers  as  might  .desire  to  get  off  at  the  station,  so  that 
they  could  be  in  readiness  to  do  so. 

Carriers — Carriage  of  Passengers — Passenger  Alighting  at  Station 
—Care  Required-f — Even  if  a  passenger  did  interpret  such  announce- 
ment as  an  invitation  to  him  to  alight,  with  an  assurance  that  the 
train  had  stopped,  he  would  not  thereby  be  absolved  from  the  duty 
to  use  due  care;  and  where  a  passenger,  upon  such'  announcement, 
repaired  to  the  platform,  while  the  train  was  moving,  at  a  place 
with  which  he  was  perfectly  familiar,  so  that  the  least  observation 
would  have  shown  him  that  the  train  was  in  motion,  and,  without 

*For  the  authorities  in  this  series  on  the  question  what  consti- 
tutes an  invitation  to  a  passenger  to  alight  from  a  train  or  street 
car,  see  last  foot-note  of  Powers  v.  Connecticut  Co.  (Conn.),  34  R. 
R.  R.  434,  57  Am.  &  Eng.  R.  Cas.,  N.  S.,  434. 

tFor  the  authorities  in  this  series  on  the  question  whether  it  is 
contributory  negligence  to  alight  from  a  moving  train,  see  first 
foot-note  of  Chesapeake  &  O.  R.  Co.  v.  Robinson  (Ky.),  35  R.  R. 
R.  205,  58  Am.  &  Eng.  R.  Cas.,  N.  S.,  205;  first  foot-note  of  Mis- 
souri Pac  Ry.  Co.  v.  Irvin  (Kan.),  35  R.  R.  R.  187,  58  Am.  &  Eng.  R.  Cas., 
N.  S.,  187;  Chicago,  etc.,  R.  (io.  v.  Lampman  (Wyo.),  34  R.  R.  R. 
28,  57  Am.   &  Eng.  R.  Cas.,  N.  S.,  28. 
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looking  or   taking  any  precaution   to   see  if  the  train   was   movtag» 
stepped  offf  and  was  run  over  and  injured,  he  could  not  recover. 

Ctrriers — Carriage  of  Passengers — Alighting  from  Moving  Tram- 
Negligence  of  Carriers.) — The  flagman,  standing  on  the  platform, 
had  a  right  to  assume  that  the  passenger  would  not  attempt  to  alight 
before  the  train  had  stopped,  and  was  not  negligent  in  failing  to 
warn  him  not  to  get  off,  as  he  descended  the  steps. 

Appeal  from  Circuit  Court,  Tate  County ;  W.  A.  Roane,  Judge. 

Action  by  F.  T.  Massey  against  the  Illinois  Central  Railroad 
Company.  Judgment  for  plaintiff,  and  defendant  appeals.  Re- 
versed and  remanded,  on  the  opinion  of  the  Commissioner. 

Mayes  &  Longstreet,  for  appellant. 
/.  W,  Lauderdale,  for  appellee. 

McLain^  C.  This  is  an  appeal  by  the  appellant  railroad  com- 
pany from  a  judgment  of  $5,000,  rendered  against  it  in  the  circuit 
court  of  Tate  county  in  favor  of  the  appellee,  for  injuries  sus- 
tained by  him  in  stepping  off  a  train  of  appellant  company  while 
it  was  in  motion.  The  controlling  question  involved  in  this  cause 
is:  Did  the  trial  judge  commit  error  in  refusing  the  peremptory- 
instruction  asked  by  the  appellant? 

Before  passing  upon  the  question,  it  is  necessary  for  us  to 
surrender  ourselves  with  the  leading  facts.  The  plaintiff  below 
was  a  young  man,  between  21  and  22  years  of  age,  living  out  on 
a  farm  some  eight  or  nine  miles  west  of  Coldwater.  On  the 
morning  preceding  the  evening  on  which  the  injury  complained 
of  was  committed,  he  and  Mr.  A.  H.  Hurt,  an  uncle,  took  pas- 
sage to  Coldwater,  on  defendant's  south-bound  train,  for  Bates- 
ville.  That  evening  they  boarded  at  Batesville  defendant's 
north-bound  train  on  return  trip  to  Coldwater.  taking  seats  in  the 
smoking  compartment,  which  was  the  rear  half  of  the  middle 
coach  on  the  train.  As  the  train  approached  Coldwater,  the  engi- 
neer sounded  the  whistle  at  the  usual  place.  Soon  thereafter 
the  flagman  entered  the  rear  end  of  the  smoker,  where  plaintiff 
and  his  uncle  were  riding,  and  called  out,  "Coldwater."  He  then 
proceeded  to  the  door  separating  the  colored  compartment  from 
the  smoker,  and  again  called  out.  "Coldwater."  He  then  re- 
turned to  the  rear  door  of  the  smoker,  threw  the  same  open  and 
propped  it,  and  -called  out,  "All  out  for  Coldwater."  With 
lighted  lantern  in  hand,  he  crossed  over  the  platform  of  the  rear 
end  of  the  smoker  onto  the  platform  of  the  forward  end  of  the 
ladies'  coach,  and  made  the  same  announcement  to  passengers  in 

JFor  the  authorities  in  this  series  on  the  subject  of  the  duty  to 
warn  and  instruct  passengers,  see  Feil  r.  West  Jersey  &  S.  R-  Co. 
(N.  J.),  34  R.  R.  R.  422,  57  Am.  &  Eng.  R.  Cas..  N.  S.,  422;  last 
foot-note  of  Farrington  t'.  Boston  Elev.  Ry.  Co.  (Mass.),  34  R.  R. 
R.  229,  57  Am.  &  Eng.  R.  Cas.,  N.  S.,  229. 
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that  coach,  and  then  stepped  back  again  on  the  forward  end  of 
the  ladies'  coach  and  stood  on  the  lowest  step,  with  lighted 
lantern  in  hand,  waiting  for  the  train  to  stop.  He  was  then  on 
the  east  side  of  the  train.  This  was  about  6:30  p.  m.,  and  it 
was  dark. 

After  this  announcement  by  the  flagman,  and  while  he  was 
still  standing  on  the  steps  the  plaintiff  came  out  of  the  rear  door 
of  the  smoker  on  the  platform,  being  followed  by  his  uncle,  and, 
without  stopping  to  look  out,  turned  and  descended  from  the 
car,  on  the  east  side  of  same,  to  the  ground,  holding  to  the  iron 
rail  as  he  alighted,  and  he  fell.  In  the  fall,  one  of  his  hands 
was  crushed  by  the  wheels  of  the  train.  It  was  so  badly  muti- 
lated and  crushed  that  it  was  necessary  to  amputate  same  above 
the  wrist,  which  was  done  that  night.  His  uncle,  who  came  out 
on  the  platform  with  him,  did  not  attempt  to  descend  the  steps, 
stating  on  the  trial  of  this  cause  that  he  discovered  the  train 
was  moving  while  he  was  standing  on  the  platform,  by  seeing 
the  train  pass  a  telegraph  pole.  He  testified  that  he,  too,  thought 
the  train  had  stopped  when  he  arose  from  his  seat,  and  did  not 
know  any  better  until  he  saw  the  train  pass  said  telegraph  pole, 
and  at  that  moment  he  saw  his  nephew  stepping  to  the  ground, 
and  he  called  out  to  him  to  stop,  but  it  was  too  late.  The  flag- 
man states,  also,  that  when  he  saw  the  plaintiff  stepping  off  the 
last  step  to  the  ground  he  called  out  to  him  to  stop,  but  it  was 
too  late.  Plaintiff  states  in  his  testimony  that,  after  the  flagman 
called  out,  "All  out  for  Coldwater,''  he  thought  the  train  had 
stopped. 

The  evidence  shows  that  he  had  traveled  some  upon  trains, 
and  was  familiar  with  this  depot  and  all  of  its  surroundings, 
having  taken  the  train  there  often,  and  had  visited  the  town  of 
Coldwater  many  times.  Upon  the  trial  of  this  cause,  he  admitted 
in  his  testimony  that  he  made  no  effort  whatever  to  ascertain  if 
the  train  had  stopped,  and  did  not  look  for  the  depot  or  any 
other  familiar  object.  He  admits  that  he  paid  no  attention  to 
whether  the  train  was  running  or  not,  and  made  no  effort  to 
ascertain  if  the  train  had  reached  the  depot.  When  asked, 
among  others,  the  following  question,  he  answered :  "Q.  You 
did  not  take  notice  to  see  whether  it  was  running  or  not?  A. 
No,  sir."  In  another  part  of  the  record  he  was  asked:  "Q. 
Didn't  you  say,  just  now,  that  you  did  not  pay  any  attention  to 
whether  it  was  running  at  all  ?  A.  Yes,  sir.  Q. '  The  flagman 
was  out  there  on  the  platform?  A.  Yes.  sir.  Q.  Had  his 
lantern?.  A.  Yes,  sir.  Q.  And  was  shedding  light  around? 
A.  It  was  lighted.  Q.  Could  not  you  see,  from  that  light,  where 
the  train  was?  A.  I  went  out  to  the  door  and  turned.  I  had 
been  watching  the  steps.  Q.  You  gave  your  solid  attention  to 
the  steps?  A.  Yes,  sir.  Q.  When  you  got  on  the  steps,  didn't 
you  pause  a  little?     A.    No,  sir;  I  went  straight  down.     Q.    It 
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was  not  so  dark  that  you  could  not  see  a  big  thing  like  that? 
If  you  had  seen  the  platform,  you  would  have  been  satisfied  the 
train  was  not  at  the  depot?  If  you  had  given  any  attention, 
you  would  have  seen,  by  the  light  of  the  lantern,  that  the  train 
was  running?  A.  I  might.  Q.  And  you  did  not  try?  A.  No. 
sir.  Q.  You  could  also  have  seen  this  cotton  platform,  if  you 
had  tried  to  see  it?  A.  I  could  if  I  had  tried.  Q.  You  gave 
no  attention  to  see  whether  the  train  was  still  running  or  not? 
A.  No,  sir.  Q.  Then  you  made  no  effort  to  see  whether  you 
had  reached  the  depot?  A.  I  just  relied  on  what  the  flagman 
said.  Q.  Did  you  look  that  night  to  see  whether  there  was  any 
light  up  there  or  not?  A.  No,  sir.  Q.  If  you  had  looked  up 
there,  you  would  have  seen  the  lights  of  the  depot  building?  A. 
If  I  had  looked  out.  Q.  And  you  made  no  eflPort  to  see?  A. 
I  did  not  look  around." 

Dr.  A.  J.  Wilson,  who  performed  the  operation  upon  plain- 
tiff, testified  that  he  said  to  him,  just  before  the  operation,  that 
he  had  acted  foolishlv  in  getting  off,  but  vvas  not  satisfied  that 
the  train  was  in  motion  when  he  go  off.  J.  L.  Christie,  testified 
that,  just  before  the  operation  this  occurred  between  him  and 
appellee:  **I  said,  *Fred,  how  did  all  this  happen  anyway?*  And 
he  said:  *It  was  just  carelessness.  I  thought  the  train  had 
stopped,  and  got  out  on  the  platform,  and  stepped  oflF,  and  fell  off, 
and  it  cut  my  hand  off.* "  This  accident  occurred  75  or  100 
yards  south  of  the  depot,  opposite  the  cotton  platform,  which 
could  have  been  seen,  if  looked  for,  and  the  lights  of  the  depot 
were  visible  from  this  point.  The  above  are  the  leading  facts 
in  the  case. 

Plaintiff,  in  his  brief,  contends  that  the  announcement  of  the 
flagman,  "All  out  for  Coldwater,"  under  the  circumstances, 
amounted  not  only  to  an  invitation  to  the  plaintiff  to  alight  from 
said  train,  but  it  amounted  to  a  command;  that  this  announce- 
ment meant  that  the  train  had  reached  the  depot,  and  had  stopped 
for  the  purpose  of  discharging  passengers,  and  if  there  were  any 
such  who  desired  to  alight  at  said  station  it  was  time  for  them 
to  get  off.  From  this  it  appears  that  plaintiff  seeks  to  justify 
and  excuses  his  conduct  upon  that  occasion,  and  to  fasten  lia- 
bility upon  defendant,  by  taking  the  ground  that  the  calling  out. 
"All  out  for  Coldwater,*'  by  the  flagman,  and  the  opening  and 
fastening  back  of  the  door  by  him,  and  his  failure  to  warn  him 
of  the  danger  when  he  descended  the  steps,  constituted  an  in- 
vitation to  him  to  alight,  and.  was  an  assurance  on  which  he  was 
justified  in  relying  that  it  was  safe  to  do  so. 

Upon  the  facts  of  this  case  we  do  not  concur  in  this  view. 
"Assuming  that  the  action  of  the  flagman,  in  calling  the  station 
and  fastening  back  the  door  was  to  be  regarded  as  an  invitation, 
it  was  clearly  not  an  invitation  to  alight  from  the  train  while  it 
was  moving,  but  from  the  train  after  it  had  come  to  a  stop.  It 
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did  not  authorize  the  plaintiff  to  attempt  to  get  off  the  train 
when  in  motion ;  but  we  do  not  think  the  action  of  the  flagman 
can,  as  a  matter  of  law,  be  regarded  as  an  invitation.  It  was,  at 
the  most,  simply  an  announcement  that  the  train  was  near  the 
station,  and  would  presently  stop,  and  was  given  in  order  that 
passengers  intending  to  alight  there  might  prepare  themselves^ 
to  do  so  when  the  train  stopped."  England  v.  B.  &  M.  R.  R. 
Co.,  153  Mass.  490,  27  N.  E.  1.  It  must  be  evident  that  the  an- 
nouncement made  on  this  occasion  by  the  flagman  was  such  as 
is  usually  made  on  all  trains,  and  is  done  in  the  interest  of  the 
passengers,  and  it  is  construed  to  mean  that  such  as  may  desire 
to  get  off  may  get  themselves  in  readiness  to  do  so.  It  is  not  an 
invitation  to  get  off,  accompanied  with  an  assurance  that  the 
train  has  arrived  at  its  destination. 

There  is  no  usage  or  custom  on  the  part  of  defendant  road, 
or  any  railroad,  requiring  that  the  station  shall  not  be  called 
out  until  after  the  train  has  stopped;  but,  on  the  contrary,  the 
usage  and  custom  requires  just  exactly  what  the  flagman  did 
do  on  this  occasion.  However,  should  a  passenger  interpret  this 
announcement,  as  plaintiff  did  on  this  occasion,  that  it  was  an 
invitation  to  him,  with  an  assurance  that  the  train  had  stopped, 
this  did  not  absolve  the  plaintiff  from  all  care,  and  throw  upon 
the  defendant  the  absolute  duty  of  insuring  his  safety;  nor 
could  plaintiff,  under  these  circumstances,  abandon  all  prudence, 
caution,  care  and  common  sense,  and  practically  cease  to  use 
his  own  faculties.  When  he  arrived  upon  the  platform,  the 
train  was  running,  and  it  is  clear,  under  the  facts  and  circum- 
stances in  evidence,  that  the  least  observation  on  the  part  of  the 
plaintiff  would  have  shown  him  that  the  train  was  in  motion. 
The  lights  of  the  train  shining  through  the  car  windows,  the  light 
of  the  lantern  of  the  flagman,  the  motion  of  the  train,  the  cot- 
ton platform  and  other  stationary  objects,  were  all  there  within 
the  range  of  his  vision  to  give  him  his  bearing,  if  he  had  only 
looked.  Bear  in  mind  he  was  familiar  with  the  topography 
there,  and  the  slightest  observation  would  have  shown  him  the 
train  had  rot  stopped.  This  is  evidenced  from  the  facts  in  this 
case  in  many  ways,  but  especially  is  it  emphasized  by  the  testi- 
mony of  his  uncle,  who  was  on  the  platform  immediately  behind 
him,  who  said  he  discovered  the  train  was  moving  by  seeing  the 
train  pass  a  telegraph  pole. 

It  is  contended  that  the  defendant  is  guilty  of  negligence,  be- 
cause the  flagman  failed  to  warn  him  not  to  get  off  as  he  de- 
scended the  steps.  We  think  this  is  a  strained  and  unreasonable 
construction  to  place  upon  the  action  of  the  flagman,  construed 
in  the  light  of  all  facts.  The  flagman  did  not  know,  and  could 
not  have  known,  that  plaintiff  intended  to  step  off  the  train; 
but,  on  the  contrary,  he  had  a  right  to  assume  that  he  would 
not.    In  the  case  of  Meams  v.  Railroad  of  N.  J.,  139  Fed.  545, 
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71  C.  C.  A.  333,  the  court,  in  passing  on  a  case  involving  about 
the  same  facts  as  this  cause,  said:  "Even  though.it  be  as- 
sumed that  the  porter  knew  that  the  train  was  in  motion,  and 
that  he  saw  the  plaintiff  step  down  from  the  platform,  this  falls 
far  short  of  showing  that  he  knew,  or  ought  to  have  known,  that 
.  plaintiff  intended  to  step  off.  It  is  so  common  for  eager  passen- 
gers, in  approaching  a  station,  to  descend  to  the  last  step  in 
order  to  avail  themselves  of  the  first  opportunity  to  alight,  that 
a  guard,  who  called  out  to  a  passenger  in  such  a  situation, 
'Don't  get  off;  the  train  has  not  stopped/  would  probably  be 
denounced  as  an  impertinent   interloper." 

*  We  are  of  the  opinion  that  the  accident  which  befell  the  plain- 
tiff was  attributable  to  his  own  lack  of  care,  and  was  not  due 
to  the  negligence  of  the  defendant. 

Per  Curiam.    For  the  reasons  set  forth  in  the  above  opinion 
by  the  Conmiissioner,  the  cause  is  reversed  and  remanded. 


Tant  v.  Southern  Ry.  Co. 
(Supreme  Court  of  South  Carolina,  Oct.  27,  1910.) 

[69  S.   E.  Rep.  158.] 

Appeal  and  Error — Questions  Reviewable — Manner  of  Raising 
Question  in  Trial  Court. — Where  the  question  whether  punitive  dam- 
ages should  have  been  submitted  to  the  jury  was  not  raised  on  the 
trial  by  motion  for  nonsuit  or  for  a  directed  verdict,  as  required  by 
circuit  court  rule  77,  an  exception  to  the  submission  to  the  jury  of 
punitive  damages  cannot  be  considered  on  appeal. 

Trial — Instructions — Refusal — Instructions  Covered  by  the  Charge 
Given. — A  requested  charge,  in  an  action  against  a  carrier  for  its  re- 
fusal to  carry  a  passenger  for  a  specified  fare,  that  if  the  trainmen 
in  asserting  the  supposed  right  to  demand  a  higher  fare  acted  with- 
out knowledge  of  the  passenger's  rights,  and  without  any  actual 
wrongful  intention  or  recklessness  evincing  malice,  the  jury  may  not 
award  punitive  damages,  is  properly  refused  because  covered  by  a 
charge  that,  if  the  conductor  consciously  refused  to  carry  the  pas- 
senger for  the  price  the  ticket  agent  had  agreed  to  carry  him  tor, 
the  act  requiring  the  passenger  to  quit  the  train  before  he  reached 
his  destination  may  be  regarded  as  willful,  justifying  punitive  dam- 
ages. 

Carriers — ^Exemplary     Damagesr— When     Authorised.* — Where  an 

'^For  the  authorities  in  this  series  on  the  question  whether  puni- 
tive or  exemplary  damages  can  be  recovered  for  wrongs  to  passen- 
gers, see  first  foot-note  of  Lexington  Ry.  Co.  v.  Johnson  (Ky.),  35 
R.  R  R  181,  58  Am.  &  Eng.  R.  Cas.,  N.  S.,  181;  Amann  v.  Chicago 
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agent  of  a  carrier,  conscious  of  one's  rights  as  a  passenger,  invades 
that  right  by  exacting  unlawful  payment  of  money  under  threat  of 
expulsion  from  the  train,  the  conduct  of  the  agent  is  willful  or  wan- 
toi^  authorizing  exemplary  damages. 

Appeal  from  Common  Pleas  Circuit  Court  of  Bamberg 
County;  Geo.  W.  Gage,  Judge. 

Action  by  J.  A.  Tant  against  the  Southern  Railway  Company. 
From  a  judgment  for  plaintiff,  defendant  appeals.    Affirmed. 

Harley  &  Best,  for  appellant. 

R.  C.  Hardwick  and  Wyman  &  Henderson,  for  respondent. 

Jones,  C.  J.  Plaintiff  recovered  judgment  against  defendant 
for  $475  in  this  action  for  damages,  actual  and  punitive,  for 
negligent  and  willful  refusal  to  transport  plaintiff  from  Ft. 
Motte,  in  Calhoun  county,  to  Denmark,  in  Bamberg  county,  for 
the  sum  of  $1,  in  accordance  with  an  alleged  contract  between 
plaintiff  and  the  ticket  agent  of  defendant  at  Ft.  Motte,  and 
because  of  the  alleged  willful  conduct  of  defendant's  conductor 
and  collector  in  unlawfully  coercing  money  from  him  and  in 
forcing  him  to  leave  the  train  at  Bamberg,  S.  C,  a  station  on 
defendcint's  railway  line  between  Ft  Motte  and  Denmark. 

The  third  exception  contends  that  the  question  of  punitive 
damages  should  not  have  been  submitted  to  the  jury,  but  this 
question,  not  having  been  first  raised  on  the  trial  by  motion  for 
nonsuit  or  to  direct  a  verdict  as  required  by  rule  77  of  the  cir- 
cuit court,  cannot  be  considered.  Fogle  v.  Southern  Ry.,  83 
S.  C.  203,  65  S.  E.  206. 

The  first  and  second  exceptions  relate  to  the  instructions  given 
the  jury.  The  court  was  requested  to  charge  the  jury:  "(4) 
If  the  jury  find  from  the  evidence  that  the  servants  of  the  rail- 
road in  charge  of  its  trains  thought  that  they  had  a  fight  to  de- 
mand the  payment  of  $.03  per  mile  for  each  mile  over  its  road 
traveled  by  the  plaintiff,  and  as  matter  of  fact  had  no  such  right 
under  the  circumstances  proven  by  the  testimony  to  exist  in 
this  case  (whatever  such  circumstances  were,  being  a  matter 
to  be  ascertained  by  the  jury  from  the  evidence),  but  did  assert 
such  supposed  right,  and  in  so  doing  acted  without  knowledge 
of  the  plaintiff's  rights,  and  without  any  actual  wrongful  inten- 
tion on  such  recklessness  or  negligence  as  evinces  malice  or  con- 
scious disregard  of  the  rights  of  the  plaintiff  or  others,  then 
the  jury  should  not,  under  the  circumstances,  punish  the  rail- 
road company  by  awarding  punitive  damages  against  it."  In- 
stead of  charging  in  the  language  of  the  above  request  the  court 

Consol,  Tract.  Co.  (III.),  35  R.  R.  R.  141.  58  Am.  &  Eng.  R.  Cas.,  N. 
S.,  141;  first  foot-note  of  Yazoo  &  M.  V.  R.  Co.  v.  Fitzgerald 
(Miss.),  34  R.  R.  R.  58,  57  Am.  &  Eng.  R.  Cas.,  N.  S.,  58. 

38  R  R  R— 39 
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instructed  the  jury:  "If  the  ticket  agent  at  Ft.  Motte,  acting 
within  the  scope  of  his  authority,  made  a  contract  with  Tant  to 
carry  him  for  a  dollar,  the  railway  company  was  bound  to 
carry  him  for  $1,  and  if  the  passenger  relied  upon  that  promise 
and  boarded  the  train  for  that  purpose,  and  if  the  other  agents 
of  the  defendant  refused  to  carry  him  at  that  contract,  whether 
they  did  so  in  good  faith  or  not,  and  caused  the  plaintiff  to  quit 
the  train  before  he  reached  Denmark,  then  the  railroad  company 
is  liable  in  damages  to  the  plaintiff.  And,  if  the  conductor  did 
so  consciously  refuse  to  carry  Tant  for  the  price  the  ticket  agent 
had  agreed  to  carry  him  for,  then  the  act  of  those  servants  may 
be  regarded  by  the  jury  as  willful,  and  you  may  find  such  dam- 
ages as  you  think  right  to  compensate  Tant  and  punish  the  rail- 
way company.  In  other  words,  gentlemen,  and  in  brief,  if  a 
principal,  to  wit,  a  railway  company,  has  many  agents,  and  it 
acts  through  one  agent  and  makes  a  contract,  another  agent 
cannot  consciously  set  that  contract  aside,  and  save  the  respon- 
sibility of  the  principal."  The  appellant  contends  that  the  in- 
struction as  requested  should  have  been  given,  and  that  the  in- 
struction given  incorrectly  stated  the  principle  of  law  as  to  puni- 
tive damages,  on  the  ground  that  the  wrong  should  be  done 
willfully,  deliberately,  and  recklessly  by  the  agents  themselves 
with  a  present  consciousness  of  invading  the  plaintiff's  rights. 
We  think  the  charge  as  given  substantially  covered  the  requested 
instruction,  and  was  not  therefore  prejudicial.  Marshall  c'. 
Crawford,  45  S.  C.  215,  22  S.  E.  792;  Thompson  v.  Railway,  78 
S.  C.  387,  58  S.  E.  1094. 

Besides,  the  charge  was  in  conformity  with  the  rule  as  stated 
in  Myers  v.  Railway,  64  S.  C.  519,  42  S.  E.  598,  and  Chiles  v. 
Southern  Railway,  69  S.  C.  327,  48  S.  E.  252,  in  which  the  court 
declared:  "If  defendant  agent,  conscious  of  plaintiff's  rights 
as  passenger,  nevertheless  invaded  that  right  by  exacting  and 
coercing  an  unlawful  payment  of  money  under  threat  of  expul- 
sion from  the  train,  his  conduct  was  willful  or  wanton,  such  as 
would  subject  defendant  to  exemplary  damages." 

The  judgment  of  the  circuit  court  is  affirmed. 


f 
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McIntosh  v.  Augusta  &  A.  Rv.  Co. 

I  (Supreme  Court  of  South  Carolina,  Oct.  27,  1910.) 

[69  S.  E.  Rep.   159.] 

Appeal  and  Error — Findings — Conclusiveness. — A  finding  of  a 
magistrate  affirmed  by  the  circuit  court  is  conclusive  on  appeal,  in 
the  absence  of  a  total  failure  of  evidence  to  support  it. 

Carriers — Passengers — Baggage. — The  court  cannot  say  as  a  mat- 
ter of  law  that  five  cents'  worth  of  ice,  wrapped  so  as  to  prevent 
leaking,  is  not  personal  baggage  of  a  passenger  attempting  to  board 
a  street  car,  and  he  may  not  be  refused  permission  to  board  the  car 
with  the  ice. 

Carriers — Punitive  Damages — Willfulness.'* — Where,  in  an  action 
against  a  street  railway  company  for  refusal  to  permit  plaintiff  to 
board  a  car,  the  evidence  showed  that  plaintiff  and  the  conductor 
had  had  a  previous  difficulty,  that  plaintiff  attempted  to  board  the 
car  in  a  proper  manner  and  with  proper  personal  baggage,  consist- 
ing of  a  small  piece  of  ice  so  wrapped  as  to  prevent  leakage,  that  he 
informed  the  conductor  of  the  urgency  of  his  carrying  the  ice  to  a 
5ick  man,  that  plaintiff  offered  to  stay  on  the  platform  with  the  ice 
and  to  pay  for  its  transportation,  but  that  the  conductor  rudely  shut 
the  gate  and  would  not  let  him  get  aboard,  and  that  the  conductor 
following  on  the  next  car  permitted  plaintiff  to  board  the  car  with 
the  ice,  there  was  evidence  of  willful  invasion  of  plaintiff's  rights, 
justifying  punitive   damages. 

Appeal  from  Common  Pleas  Circuit  Court  of  Aiken  County; 
Geo.  W.  Gage,  Judge. 

Action  by  William  Mcintosh  against  the  Augusta  &  Aiken 
Railway  Company.  From  a  judginent  for  plaintiff,  defendant 
appeals.    Affirmed. 

Boykin  Wright,  Geo,  T.  Jackson,  and  /.  B,  Salley,   for  ap- 
pellant. 
Croft  &  Croft,  for  respondent. 

Jones,  C.  J.  This  appeal  is  from  the  judgment  of  the  cir- 
cuit court  affirming  judgment  of  a  magfstrate  for  $75  in  an  ac- 
tion for  actual  and  punitive  damages  for  unlawful  and  wanton 
refusal  to  allow  plaintiff  to  board  defendant's  car. 

It  appears  that  on  the  5th  day  of  July,  1908,  plaintiff  attempted 
to  board  one  of  the  electric  passenger  cars  of  the  defendant  at 
Langley,  in  Aiken  county,  having  in  his  hand  five  cents'  worth 
of  ice  wrapped  in  a  sack.  The  plaintiff  had  bought  the  ice  for 
a  sick  man  at  Bath,  S.  C,  and  was  hastening  to  carry  it  to  him. 


*Scc  foot-note  of  preceding  case. 
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The  conductor  refused  to  allow  plaintiff  to  board  the  train  with 
the  ice,  testifying  that  the  ice  was  in  a  crocus  sack,  and  was  leak- 
ing through  the  sack  so  that  water  would  run  over  the  floor  of 
the  car.  The  testimony  of  the  plaintiff  tended  to  show  that  the 
ice  was  fully  wrapped,  and  was  not  leaking.  This  issue  was 
found  in  favor  of  plaintiff  by  the  magistrate  and  affirmed  by 
the  circuit  court;  hence  it  must  be  regarded  as  settled  that  the 
ice  was  wrapped  in  a  sack,  and  was  not  leaking. 

The  defendant  appellant  contends  that  there  was  no  evidence 
of  any  breach  of  duty,  and  that  motion  for  nonsuit  as  to  the  en- 
tire cause  of  action,  and  especially  as  to  punitive  damages,  should 
have  been  sustained.  In  arguing  these  propositions  contention 
is  made  that  ice  is  not  personal  baggage.  We  cannot  say  as 
matter  of  law  that  a  small  piece  of  ice  carried  under  the  circum- 
stances stated  is  not  personal  baggage.  But  the  rule  of  the  de- 
fendant company  and  the  instructions  given  to  its  conductor 
assume  that  it  may  be  so  regarded  under  certain  circumstances. 
Rule  No.  16  of  the  defendant  company  for  carrying  packages 
provided,  "Passengers  must  not  be  allowed  to  carry  bulky  or 
dangerous  packages  aboard  cars,"  and  tlie  verbal  instructions 
to  conductor  were  not  to  accept  anything  like  ice  which  was  not 
wrapped  or  boxed  so  as  to  prevent  melting  or  leaking  over  the 
floor.  Hence  the  rules  of  the  company  did  not  prevent  the  ac- 
ceptance as  baggage  of  a  small  piece  of  ice  wrapped  so  as  not 
to  leak  over  the  floor. 

The  circuit  court  concurred  with  the  magistrate  in  finding 
that  there  was  some  evidence  of  willful  invasion  of  plaintiff's 
right.  We  think  there  was  not  a  total  failure  of  evidence  on  this 
point,  and  therefore  the  finding  of  the  circuit  court  cannot  be 
disturbed.  There  was  testimony  that  plaintiff  and  the  conductor 
had  a  previous  difficulty;  that  plaintiff  was  attempting  to  board 
the* car  in  a  proper  manner  and  with  proper  personal  baggage; 
that  he  informed  the  conductor  of  the  urgency  of  his  carr\'ing 
the  ice  to  the  sick  man;  that  plaintiff  offered  to  stay  upon  the 
platform  with  the  ice  and  to  pay  for  its  transportation,  but  that 
nevertheless  the  conductor  rudely  shut  the  gate,  and  would  not 
let  him  get  aboard;  that  the  conductor  following  on  next  train 
permitted  plaintiff  to  board  the  car  with  the  ice  wrapped  in 
the  same  manner  without  objection. 

The  judgment  of  the  circuit  court  is  affirmed. 
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(Circuit  Court  of  Appeals,  Ninth   Circuit,  October  3,   1910.) 

[181   Fed.   Rep.   938.] 
Down    Passengers — ^Time    to     Alight — Jumping 


from  Moving  Train — Negligence.* — Where  a  carrier  either  did  not 
stop  the  train  on  which  decedent  was  riding  at  all  at  the  station 
where  he  desired  to  alight,  or  did  not  stop  for  a  sufficient  length 
of  time  to  enable  him  to  get  off  while  the  train  was  stationary,  de- 
cedent was  not  per  se  negligent  in  alighting  while  the  train  was 
moving  slowly. 

Carriers — Alighting  from  Train — Contributory  Negligence.'* — A 
passenger  is  not  negligent  in  alighting  from  a  moving  train  if  the 
speed  of  the  train  and  all  the  surrounding  circumstances  are  such 
that  a  person  of  ordinary  prudence  would  have  done  the  same  thing. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the 
Western  Division  of  the  Western  District  of  Washington. 

Action  by  Susan  E.  Felt  and  others  against  the  Puget  Sound 
Electric  Railway.  Judgment  for  plaintiffs,  and  defendant  brings 
error.    Affirmed. 

See,  also,  175  Fed.  477. 

B.  S.  Grosscup  and  W.  C.  Morrozv,  for  plaintiff  in  error. 
IV.  C.  Sharpstein,  A.  P.  Black,  George  Clark,  and  Loveday, 
Kelley  6r  McMillan,  for  defendants  in  error. 

Before  Gilbert  and  Ross,  Circuit  Judges,  and  Wolverton, 
District  Judge. 

Ross,  Circuit  Judge.  This  action  was  brought  in  the  court 
below  by  the  widow  and  minor  children  of  Horace  Felt,  de- 
ceased, to  recover  damages  alleged  to  have  been  sustained  by 
reason  of  his  death  on  the  20th  of  November,  1908.  The  de- 
ceased got  upon  the  interurban  electric  railroad  train  of  the 
plaintiff  in  error  running  from  Seattle  to  Tacoma,  in  the  state 
of  Washington,  at  Auburn  station,  and  purchased  a  ticket  to 
Valley  City  station,  where  he  intended  to  get  off.  The  only  al- 
leged grounds  of  negligence  on  the  part  of  the  railroad  company 
relied  upon  by  the  plaintiffs  in  the  court  below,  who  are  the  de- 
fendants in  error  here,  were  the  alleged  failure  of  the  defendant 
to  stop  its  train  at  Valley  City  a  sufficient  time  to  enable  passen- 

*Sec  last  foot-note  of  Owens  v.  Atlantic  Coast  Line  R.  Co.  (N. 
Car.),  36  R.  R.  R.  483,  59  Am.  &  Eng.  R.  Cas.,  N.  S.,  483;  Chesa- 
peake, etc..  R.  Co.  V.  Robinson  (Ky.),  35  R.  R.  R.  205,  58  Am.  & 
Eng.  R.  Cas.,  N.  S.,  205;  Missouri  Pac.  Ry.  Co.  v.  Irvin  (Kan.),  35 
K.  R.  R.  187,  58  Am.  &  Eng.  R.  Cas.,  N.  S.,  187;  last  foot-note  of 
Chicago,  etc.,  R.  Co.  v.  Lampman  (Wyo.),  34  R.  R.  R.  28,  57  Am. 
&  Eng.   R.   Cas.,  N.  S.,  28. 


598        Vol  38  R  R  R— Vol  61  Am  &  Eng  R  Cas  N  S 

Puget  Sound  Electric  Ry.  v.  Felt  et  al 

gers  to  alight,  and  the  alleged  sudden  starting  of  the  train  from 
Valley  City  station  with  a  jerk,  thereby  causing  the  deceased  to 
fall  against  and  under  the  train,  resulting  in  his  death.  The 
trial  having  resulted  in  a  verdict  and  judgment  for  the  plaintiffs, 
the  defendant  company  has  brought  the  cause  here  by  writ  of 
error,  relying  upon  alleged  error  of  the  trial  court  in  refusing  to 
direct  a  verdict  for  the  defendant,  and  its  alleged  errors  in  the 
giving  and  refusal  to  give  certain  instructions  to  the  jury. 

A  careful  perusal  of  the  record  fails  to  disclose  any  evidence 
tending  to  show  the  starting  of  the  train  from  Valley  City  with 
a  jerk.  The  evidence  is  substantially  conflicting  in  respect  to 
the  length  of  time  the  train  on  which  the  deceased  was  a  pas- 
senger stopped  at  that  station,  and,  indeed,  as  to  whether  it 
stopped  there  at  all  on  the  occasion  in  question.  More  than 
one  witness  on  behalf  of  the  plaintiffs  testified  that  it  did  not 
stop  there,  while  there  was  some  testimony  on  the  part  of  the 
defendant  company  tending  to  show  that  it  stopped  for  from 
1  to  lj4  minutes.  The  train  consisted  of  three  coaches,  the  first 
of  which  was  a  smoker,  in  which  the  deceased  rode  with  a  com- 
panion named  Gentry,  and  one  or  two  other  men.  There  was 
evidence  given  going  to  show  that  the  deceased  anci  Gentry  had 
passed  the  afternoon  in  a  saloon  in  Auburn  playing  pool  and 
cards,  and  boarded  the  train  at  Auburn  about  6  o'clock  in  the 
evening,  and  there  was  testimony  tending  to  show  that  as  the 
train  reached  Valley  City  tlie  deceased  was  in  the  act  of  taking 
a  drink  from  a  flask  or  bottle  of  whisky,  and  that,  upon  discov- 
ering that  the  place  was  the  station  at  which  he  desired  to  get 
off,  he  jumped  from  his  seat  and  started  for  the  door  of  the 
smoking  car,  and,  upon  reaching  the  lower  step  of  the  platform 
of  that  car,  took  hold  of  the  hand-hold  upon  the  car  and 
jumped,  holding  onto  the  handle ;  that  he  was  dragged  a  few  feet 
and  then  fell  between  the  platform  and  train;  that  the  emer- 
gency bell  was  rung  by  the  brakeman  and  the  motorman  brought 
the  train  to  a  stop  about  150  or  200  feet  from  the  south  end  of 
the  platform,  when  the  body  of  the  deceased  was  removed.  The 
brakeman  referred  to  testified  on  behalf  of  the  company  that, 
"as  they  approached  Valley  City,  he  called  the  station  several 
times,  and  assisted  some  old  ladies  with  their  baskets  in  alight- 
ing, jumping  off  the  train  before  it  stopped,**  and  that,  when 
he  saw  the  deceased  about  to  get  off,  he  (the  witness)  jumped 
down  to  the  bottom  step  of  the  second  car  and  made  a  grab 
for  the  deceased.  "He  dragged,"  continued  the  witness,  "over 
the  first  cattle  guard  all  right,  and,  going  across  the  road  cross- 
ing, I  said,  'For  God's  sake,  let  go.'  I  knew  he  would  not  let  go. 
I  didn't  know  whether  he  was  hurt  at  the  first  crossing  or  not, 
but  I  knew  the  second  cattle  guard  on  the  other  side  would 
catch  him  because  they  were  built  opposite  to  the  first  cattle 
guard,  and  I  jumped  for  the  emergency  bell,  but  we  run  for,  I 
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guess,  150  feet  before  we  stopped."  On  cross-examination  the 
brakeman  testified  that  at  the  time  he  gave  the  signal  to  the  mo-' 
torman  to  go  ahead  from  Valley  City  he  did  not  see  any  one 
tning  to  get  off  the  second  car ;  that  he  did  see  some  men  on  the 
platform  of  the  smoker,  but  did  not  know  whether  they  wanted 
to  get  off  or  had  just  gotten  on.  "Before  I  gave  the  signal  to 
start  the  train,"  continued  the  witness,  **I  did  not  look  to  see 
whether  there  was  anybody  wanting  to  get  off  the  smoker.  I 
did  not  make  any  investigation  to  see  whether  there  were  other 
passengers  to  get  off  the  train.  I  was  in  a  hurry.  We  have  to 
hurry  to  make  the  time  and  make  the  stops  at  the  stations  as 
short  as  possible  in  order  to  make  the  time  we  are  required  to 
make.  It  is  jump  and  get  from  the  minute  you  leave  Seattle 
until  you  get  to  Tacoma." 

E.  S.  Bateman,  another  witness  for  the  defendant  company, 
testified,  among  other  things,  that  **the  car  was  moving  very 
slowly  at  the  time  Felt  attempted  to  get  off." 

In  view  of  the  testimony  here  referred  to,  it  is  plain  that,  un- 
less we  are  prepared  to  hold  that  the  mere  alighting  by  a  pas- 
senger from  a  train  while  it  is  in  motion  is  per  se  negligence, 
the  trial  court  would  not  have  been  justified  in  taking  this  case 
from  the  jury.  The  cases  in  respect  to  that  question  are  very 
numerous  and  are  more  or  less  conflicting.  Our  opinion  is  that 
where,  as  in  the  case  in  hand,  there  is  testimony  tending  to 
show  that  the  railroad  company  either  did  not  stop  at  all,  or  did 
not  stop  at  the  station  to  which  the  passenger  had  purchased  a 
ticket  for  a  sufficient  length  of  time  to  enable  him  to  get  off  while 
the  train  remained  stationary,  the  alighting  by  the  passenger  at 
such  station  while  the  train  is  moving  very  slowly  is  not  neces- 
sarily negligence  on  his  part,  and  that,  if  the  speed  of  the  train 
and  all  the  surrounding  circumstaiKes  were  such  that  a  person 
of  ordinary  prudence  would  have  done  the  same  thing,  such 
passenger  cannot  be  justly  said  to  have  been  guilty  of  contribu- 
tory n^ligence. 

Such  was  the  effect  of  the  instructions  given  to  the  jury  by 
the  learned  judge  of  the  court  below,  and,  we  being  further  of 
the  opinion  that  the  instructions  given  sufficiently  covered  the 
law  of  the  case,  we  affirm  the  judgment. 

The  judgment  is  affirmed. 
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Ritchie  v.  Illinois  Cent.  R,  Co.  et  aL 

(Supreme  Court  of  Nebraska,  Oct.  22,  1910.) 
[128  N.  W.  Rep.  35.] 

(Syllabus  by   the  Court.) 

Railroads — Foreign  Corporations — Service  of  Process — ^"Managing 
Agent."* — The  Illinois  Central  Railroad  Company  was  extended  into 
this  state  from  Ft.  Dodge,  Iowa,  having  its  terminus  in  the  city  of 
Omaha,  where  it  maintained  its  station  and  agency.  The  Minneap- 
olis &  St.  Louis  Railroad  Company  had  a  line  of  railroad  running 
northward  from  Ft.  Dodge,  Iowa,  to  Minneapolis  and  St.  Paul, 
Minn.;  but  no  part  of  its  line  of  railroad  entered  this  state,  nor  is 
it  shown  by  the  evidence  that  it  had  any  place  of  business  or  agency 
within  the  city  of  Omaha,  or  elsewhere  in  this  state.  The  Illinois 
Central  Company,  by  its  agent,  sold  plaintiff  a  coupon  ticket  in 
the  usual  form,  which  authorized  plaintiff  to  travel  over  its  line  of 
road  from  Omaha  to  Ft.  Dodge  and  thence  over  the  line  of  the 
Minneapolis  &  St.  Louis  road  from  the  latter  city  of  Minneapolis, 
and  return,  as  a  passenger,  and  while  passing  over  that  line  of  road 
plaintiff  received  the  injury  complained  of.  This  suit  was  brought 
in  the  district  court  against  both  companies,  and  service  of  sum- 
mons was  made  upon  the  Illinois  Central  Company  in  the  usual 
manner  for  service  of  summons  on  railroad  companies,  and  upon 
the  Illinois  Central  Company  and  its  agent  as  the  managing  agents 
of  the  Minneapolis  &  St.  Louis  Company.  Held,  that  the  mere  sale 
of  the  coupon  ticket,  such  as  is  sold  over  connecting  lines  generally, 
did  not  constitute  the  Illinois  Central  Company  or  its  agent  the 
managing  agents  of  the  Minneapolis  &  St.  Louis  Company  upon 
whom  service  of  summons  might  be  made. 

(Additional  Syllabus  by  Editorial  Staff.) 

Corporations — Process — Service  on  "Managing  Agent."* — A  "man- 
aging agent"  of  a  foreign  corporation  for  purpose  of  service  of 
process  must  be  some  person  vested  by  the  corporation  with  gen- 
eral powers  involving  the  exercise  of  judgment  and  discretion,  as 
distinguished  from  an  ordinary  agent  or  attorney  who  acts  in  an 
inferior  capacity,  and  under  the  direction  and  control  of  superior 
authority,  both  in  regard  to  the  extent  of  his  duties  and  the  man- 
ner of  executing  it  (quoting  Words  and  Phrases,  vol.  5,  p.  4320). 

*For  the  authorities  in  this  series  on  the  questions,  where  actions 
against  railroads  may  be  brought,  and  upon  whom  in  such  actions 
summons  may  be  served,  see  foot-note  of  Arrow  Lumber,  etc.,  Co. 
V.  Union  Pac.  R.  Co.  (Wash.),  35  R.  R.  R.  14,  58  Am.  &  Eng.  R. 
Cas.,  N.  S.,  14;  foot-note  of  Stout  v.  Baltimore  &  O.  R.  Co.  (W. 
Va.),  32  R.  R.  R.  20,  55  Am.  &  Eng.  R.  Cas.,  N.  S.,  20, 
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Appeal  from  District  Court,  Douglas  County;  Troup,  Judge 

Action  by  Anna  L.  Ritchie  against  the  Illinois  Central  Rail- 
road Company,  impleaded  with  another.  Judgment  for  dle- 
fendants,  and  plaintiff  appeals.     Affirmed. 

McCoy  &  Olmstead,  for  appellant. 

John  L  Dills  and  Wm.  Baird  &  Sons,  for  appellees. 

Reese,  C.  J.  This  action  was  instituted  in  the  district  court 
against  the  Illinois  Central  Railroad  Company  and  the  Min- 
neapolis &  St.  Louis  Railroad  Company  to  recover  for  alleged 
personal  injuries  received  by  plaintiff  while  a  passenger  over  the 
defendants*  lines  of  railroad.  The  material  facts  were  that  plain- 
tiff purchased  a  round  trip  ticket  from  the  agent  of  the  Illinois 
Central  Railroad  Company,  at  its  ticket  office  in  Omaha,  for 
passage  from  Omaha  to  Minneapolis,  Minn.,  and  return.  The 
ticket  purchased  was  the  usual  coupon  ticket,  Omaha  "to  Min- 
neapolis or  St.  Paul,  Minn.,  and  return;  via  route  designated 
in  coupons  attached."  The  record  does  not  contain  the  ticket 
purchased,  nor  a  ticket  or  copy  of  one  sold  at  Omaha  for  the 
trip  designated,  but  does  contain  a  copy  of  what  is  said  to  be 
a  similar  ticket  with  a  coupon  over  another  road,  issued  for  the 
same  occasion,  to  wit,  the  G.  A.  R.  encampment  at  the  city  of 
Minneapolis.  The  line  of  the  Illinois  Central  Railroad  extended 
from  Omaha  to  Ft.  Dodge,  Iowa,  and  from  that  point  to  Min- 
neapolis the  travel  was  over  the  line  of  the  Minneapolis  &  St. 
Louis  Railroad,  and  over  which .  the  coupon  provided  passage. 
The  Illinois  Central  train  which  left  Omaha  proceeded  to  Ft. 
Dodge  and  was  there  placed  upon  the  east  and  west  line  and 
proceeded  to  Chicago  with  the  exception  of  one  Pullman  car, 
which  was  detached  and  placed  in  the  train  of  the  Minneapolis 
&  St,  Louib  Railroad  and  proceeded  to  Minneapolis.  As  plain- 
tiff was  returning  home  on  the  line  of  the  latter  road,  between 
Minneapolis  and  Ft.  Dodge,  she  received  the  injury  complained 
of.  The  Illinois  Central  enters  this  state  at  Omaha  and  has  its 
ticket  office  and  agency  in  that  city.  The  Minneapolis  &  St. 
Louis  road  does  not  enter  this  state  anywhere  and  has  no  ticket 
office  or  agency  at  Omaha,  unless  the  ticket  office  and  agency 
of  the  Illinois  Central  Company  in  that  city,  and  by  which  the 
ticket  was  sold  to  plaintiff,  can  be  said  to  be  its  ticket  office  and 
agency.  The  suit  having  been  commenced  against  both,  the 
summons  was,  presumably,  served  upon  the  Illinois  Central  Rail- 
road Company  in  the  manner  provided  by  the  statute,  and  service 
was  sought  to  be  made  upon  the  Minneapolis  &  St.  Louis  Rail- 
road Company  by  delivering  a  copy  thereof  to  the  agent  of  the 
Illinois  Central,  and  also  upon  the  Illinois  Central,  the  company 
which  sold  the  ticket  over  both  lines,  as  the  managing  agents 
of  the  Minneapolis  &  St.  Louis  Railroad  Company.     A  special 
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appearance  was  made  by  the  Minneapolis  &  St.  Louis  Railroad 
Company,  and  objection  was  made  to  the  service  and  jurisdic- 
tion of  the  court  over  it.  Upon  a  hearing  of  the  objections  to 
the  service  and  jurisdiction  over  the  Minneapolis  &  St.  Louis 
Railroad  Company,  the  district  court  found  that  no  legal  ser\'ice 
had  been  made  upon  said  company,  and  the  exceptions  to  the 
jurisdiction  were  sustained.  From  that  decision  plaintiff  ap- 
peals. 

The  sections  of  the  statute  under  which  it  is  claimed  juris- 
diction was  obtained  are  59,  60,  73,  75.  912.  and  914  of  the 
Civil  Code,  and  section  4,  art.  1,  c.  72,  Comp.  St.  1909.  These 
sections  are  as  follows: 

Section  59:  **An  r»:tion  other  than  one  of  those  mentioned  in 
the  first  three  sections  of  this  title  against  a  nonresident  of  this 
state  or  a  foreign  corporation,  may  be  brought  in  any  county  in 
which  there  may  be  property  of,  or  debts  owing  to,  said  defend- 
ant, or  where  said  defendant  may  be  found;  but  if  said  de- 
fendant be  a  foreign  insurance  company,  the  action  may  be 
brought  in  any  county  where  the  cause,  or  some  part  thereof, 
arose." 

Section  60:  "Every  other  action  must  be  brought  in  the 
county  in  which  the  defendant,  or  some  one  of  the  defendants, 
resides,  or  may  be  summoned." 

Section  73 :  "A  summons  against  a  corporation  may  be  served 
upon  the  president,  mayor,  chairman  of  the  board  of  directors 
or  trustees,  or  other  chief  officers;  or,  if  its  chief  officer  is  not 
found  in  the  county,  upon  its  cashier,  treasurer,  secretary, 
clerk,  or  managing  agent;  or,  if  none  of  the  aforesaid  officers 
can  be  found,  by  a  copy  left  at  the  office,  or  last  usual  place  of 
business   of   such   corporation." 

Section  75:  "When  the  defendant  is  a  foreign  corporation, 
having  a  managing  agent  in  this  state,  the  service  may  be  upon 
such  agent." 

Section  912:  "A  summons  against  a  corporation  may  be  served 
upon  the  president,  mayor,  chairman  of  the  board  of  directors 
or  trustees,  or  other  chief  officer,  or,  if  its  chief  officer  be  not 
found  in  the  county,  upon  its  cashier,  treasurer,  secretary,  clerk, 
or  managing  agent;  or  if  none  of  the  aforesaid  officers  can  be 
found,  by  a  copy  left  at  the  office  or  usual  place  of  business  of 
such  corporation,  with  the  person  having  charge  thereof." 

Section  914:  "When  the  defendant  is  a  foreign  corporation 
having  a  managing  agent  in  this  state,  the  service  may  be  upon 
such   agent." 

Section  4,  art.  1,  c.  72,  Comp.  St.  1909:  "Service  upon  rail- 
road companies  may  be  made  as  upon  other  corporations,  or 
by  leaving  a  copy  of  the  summons  by  the  proper  officer,  with 
any  station  agent,  ticket  agent,  conductor,  or  other  officer  of 
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said  railroad  formed  within  the  limits  of  this  state,  or  left  at 
their  usual  place  of  business  within  said  county." 

The  question  arises:  Has  plaintiff  by  the  service  made 
brought  her  case  within  any  of  those  sections?  As  we  view  the 
question,  plaintiff's  right  must  depend  upon  the  provisions  of 
sections  73  and  75  of  the  Code,  or  section  4;  art.  1,  c.  72,  Comp. 
St.  1909,  above  quoted.  If  the  service  comes  within  the  pro- 
visions of  section  73  it  must  be  because  either  the  agent  of  the 
Illinois  Central  Company,  or  that  company  itself  is  the  "man- 
^^S  agent*'  of  the  Minneapolis  &  St.  Louis  Company.  The 
same  is  true  of  section  75.  Upon  this  point  the  evidence  showed 
that  the  Minneapolis  &  St.  Louis  Company  had  no  agent  or 
agency  in  Omaha  or  elsewhere  in  this  state,  and  that  neither  of 
the  parties  served  had  any  management  of  the  traffic  or  business 
of  that  company,  unless  the  mere  fact  of  selling  the  coupon  ticket, 
as  such  tickets  are  sold  throughout  the  country,  constituted  such 
"managing"  agency.  If  we  assume  that  the  copy  of  the  ticket 
shown  in  evidence  is,  in  its  general  terms,  a  correct  copy  of  the/ 
ticket  actually  sold  plaintiff,  it  contains  the  following  clause: 
"In  selling  this  ticket  for  passage  over  other  lines,  and  in  check- 
ing baggage  on  it,  this  company  acts  only  as  agent,  and  is  not 
responsible  beyond  its  own  line."  While  this  recital  might  be 
construed  as  establishing  the  agency  of  the  Illinois  Central  Com- 
pany in  the  sale  of  the  ticket,  yet  we  are  unable  to  discover  how 
that  agency  could  be  extended  further,  or  how  it  could  constitute 
the  agent  for  selling  the  coupon  to  be  a  "managing  agent."  These 
words  have  received  judicial  construction  by  many  of  the  courts 
of  this  country ;  but  it  would  extend  this  opinion  to  an  unreason- 
able length  to  collate  the  cases,  and  we  wiir  be  content  by  refer- 
ring to  5  Words  and  Phrases,  p.  4320.  As  a  general  definition 
we  incline  to  the  first  one  given  by  the  authority  referred  to, 
which  is :  "A  'managing  agent'  must  be  some  person  vested  by 
the  corporation  with  general  powers  involving  the  exercise  of 
judgment  and  discretion,  as  distinguished  from  an  ordinary  agent 
or  attorney,  who  acts  in  an  inferior  capacity  and  under  the  direc- 
tion and  control  of  superior  authority,  both  in  regard  to  the  ex- 
tent of  his  duty  and  the  manner  of  executing  it" — citing  a  num- 
ber of  cases.  Other  definitions  are  given,  but  which  do  not  dif- 
fer essentially  from  the  above,  and  to  which  reference  may  be 
had.  In  Porter  v.  Chicago,  &  N.  W.  R.  Co.,  1  Neb.  14,  the  late 
Judge  Mason  in  writing  the  opinion  of  the  court  said:  "An 
agent  who  is  invested  with  the  general  conduct  and  control,  at  a 
particular  place,  of  the  business  of  a  corporation,  is  a  'managing 
agent,'  within  the  meaning  of  the  seventy-fifth  section  of  the 
Code,  which  authorizes  service  of  summons  on  a  managing  agent 
of  a  foreign  corporation,  and  it  is  immaterial  where  he  resides." 
The  service  was  held  good  in  that  case  as  the  defendant  had  a 
ticket  and  freight  office  at  Omaha  and  ran  its  passenger  and 
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freight  trains  into  that  city,  and  the  service  was  made  upon  the 
person  having  general  charge  of  the  business  of  the  company, 
both  there  and  in  Council  Bluffs.  As  it  is  made  clear,  by  the 
evidence,  that  the  only  authority  of  the  Illinois  Central  Railroad 
Company  or  its  agent  was  to  sell  the  coupon  ticket  over  the 
Minneapolis  &  St.  Louis  Railroad  as  they  did  over  all  other  roads 
over  which  passengers  were  to  be  routed,  we  cannot  hold  that 
either  was  a  "managing  agent*'  within  the  provisions  of  the  sec- 
tions above  quoted. 

We  are  unable  to  see  that  the  service  comes  within  the  pro- 
visions of  section  4,  art.  1,  c.  72,  Comp.  St.  1909.  It  sufficiently 
appears  that  the  Minneapolis  &  St.  Louis  Company  has  neither 
station,  station  agent,  ticket  agent  (except  as  above  stated),  con- 
ductor, or  other  officer  of  the  company,  or  that  raid  company  is 
"formed  within  the  limits  of  this  state.''  There  is  no  doubt  that 
had  the  Minneapolis  &  St.  Louis  Company  had  a  station  or 
place  of  business  in  Douglas  county,  and  had  the  summons  been 
served  upon  the  agent  of  the  company  who  was  controlling  and 
managing  its  affairs  in  this  state,  even  to  a  comparatively  limited 
extent,  the  service  might  have  been  held  good;  but  that  is  not 
this  case.  It  is  true  that  the  petition  states  a  cause  of  action 
against  the  Minneapolis  &  St.  Louis  Railroad  Company.  It  is 
carefully  and  skillfully  drawn.  But  we  must  look  to  the  facts 
as  shown  by  the  evidence  for  the  basis  of  the  decision  of  the 
district  court  and  of  this  court.  That  evidence  shows,  as  above 
suggested,  that  the  same  relation  existed  between  the  Illinois 
Central  Railroad  Company  and  the  Minneapolis  &  St.  Louis 
Railroad  Company  as  between  the  Illinois  Central  Railroad  Com- 
pany and  practically  all  other  roads  of  its  class.  Coupon  tickets 
are  sold  in  connection  with  tickets  over  its  own  line,  but  nothing 
more.  This  could  not  render  the  seller  of  the  ticket  a  "manag- 
ing agent"  of  each  road  over  which  the  ticket  provides  for  pas- 
sage. 

A  large  number  of  cases  are  cited  by  counsel  for  each  party; 
but  it  is  not  deemed  necessary  to  notice  them  further  as  the 
statutes  must  control. 

The  judgment  of  the  district  court  is  affirmed. 

Letton,  J.,  not  sitting. 
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Clayton  et  al.  v.  Minnesota,  D.  &  P.  Ry.  Co. 

(Supreme  Couit  of  South  Dakota,  Oct.  4,  1910.) 

[128  N.  W.  Rep.  131.] 

Eminent  Domain — Operation  of  Railroad — Injury  to  Adjoining 
Property — Remedy  of  Owner.* — In  an  action  against  a  railroad  com- 
pany, which  had  constructed  its  tracks  adjacent  to  plaintiff's  lot, 
closing  the  street  and  alley  adjacent  thereto,  and  cutting  off  access 
to  the  lot  on  one  side,  for  injuries  from  such  obstruction  and  from 
the  operating  of  trains  and  the  erection  of  an  elevator  adjoining 
plaintifTs  lot,  it  was  error  to  charge  that  any  person  or  corpora- 
tion is  as  a  matter  of  law  liable  to  another  for  damages  to  his  prop- 
erty, and  that,  if  defendant  had  damaged  plaintiff's  property  to  any 
extent  by  reason  of  the  facts  in  the  case,  plaintiff  could  recover, 
and  that  the  damage  in  the  case,  if  any,  was  simmered  down  to  the 
question  whether  defendant  by  its  acts  had  decreased  the  market 
value  of  plaintiff's  property,  since  under  such  instruction  the  jury 
could  base  its  verdict  upon  the  undesirability  of  plaintiff's  lot  for 
residence  purposes  or  business,  owing  to  noise,  smoke,  jarring,  etc., 
regardless  of  whether  defendant  was  in  any  wise  negligent  in  run- 
ning its  trains. 

Appeal  from  Circuit  Court,  McPherson  County. 

Action  by  A.  G.  Clayton  and  another  against  the  Minnesota, 
Dakota  &  Pacific  Railway  Company.  From  a  judgment  for 
plaintiffs,  and  an  order  denying  a  new  trial,  defendant  appeals. 
Reversed. 

A.  W.  Campbell  {W,  H.  Bremner,  of  counsel),  for  appellant. 
James  Brozvn,  for  respondents. 

Whiting,  P.  J.  This  action  was  brought  to  recover  damages 
which  plaintifTs  claimed  to  have  suffered  owing  to  the  following 
facts:  Defendant  constructed  a  line  of  railway  entering  the 
city  of  Leola  from  the  east  and  running  in  a  westerly  direction, 
crossing  said  city.  Among  the  blocks  crossed  by  the  right  of 
way  of  defendant  company  was  block  1,  and  the  plaintiffs  were 
the  owners  of  the  southeast  lot  of  said  block ;  it  being  a  lot  25  feet 
in  width,  and  such  lot  extending  east  and  west,  the  east  end 
abutting  Sherman  street  and  the  west  end  abutting  an  alley. 
Both  the  street  and  alley  were  closed  by  the  defendant  company 
without  any  authority  on  their  part  so  to  do,  and  by  such  closing 

*For  the  authorities  in  this  series  on  the  subject  of  railroads  and 
things  pertaining  to  railroads  as  nuisances,  see  foot-note  of  Tucker 
V.  Vicksburg,  etc.,  Ry.  Co.  (La.),  35  R.  R.  R.  517,  58  Am.  &  Eng.  R. 
Cas.,  N.  S.,  517;  foot-note  of  Longenecker  v.  Wichita  R.  &  Light  Co. 
(Kan.),  34  R.  R.  R.  610,  57  Am.  &  Eng.  R.  Cas..  N.  S.,  610. 
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egress  from  this  lot  to  the  north  was  entirely  cut  off.  The  busi- 
ness portion  of  the  town  lay  immediately  south  of  the  blocks 
crossed  by  the  line  of  defendant.  Plaintiffs,  in  their  complaint, 
claimed  damages,  owing  to  the  closing  of  the  street  and  alley, 
owing  to  the  erection  of  an  elevator  on  a  lot  adjoining  that  of 
plaintiffs,  and  owing  to  the  operating  of  trains  on  such  line, 
causing  discharge  of  soot  and  smoke  from  the  engines,  and  the 
shaking  and  jarring  of  the  earth,  thus  rendering  it  dangerous 
and  unpleasant  to  reside  on  such  lot.  Upon  the  trial,  over  ob- 
jection, testimony  was  received  to  show  th|it  plaintiffs  had  ceased 
to  occupy  the  premises  on  account  of  the  smoke  and  noise  from 
the  trains,  and  on  account  of  so  many  teams  being  around  there. 
Evidence  was  offered  and  received  relating  to  what  the  value 
of  the  lot  would  have  been  if  the  line  of  road  had  come  in  through 
some  other  part  of  town  and  its  value  with  the  road  where  it 
was.  There  was  no  claim  that  the  engines  or  trains  were 
handled  in  an  improper  manner,  thus  causing  more  smoke,  noise, 
or  jarring  of  the  ground  than  should  arise  from  the  proper  opera- 
tion of  trains. 

When  plaintiffs  rested  their  case,  the  defense  asked  for  a 
directed  verdict,  and  again  when  all  the  evidence  was  in.  This 
was  refused,  and  defendant  assigns  such  refusal  as  error.  We 
do  not  deem  it  necessary  to  pass  upon  these  rulings,  for  reasons 
hereinafter  set  forth. 

The  appellant  contends  that  the  court  erred  in  giving  the  fol- 
lowing instructions  to  the  jury:  **That  the  court  erred  in  in- 
structing the  jury  as  follows:  *Now,  any  person  or  corporation 
is  as  a  matter  of  law  liable  to  any  person  for  damages  they  do  his 
property,  and  if  you  find  that  these  defendants  have  damaged  this 
plaintiff's  property  to  any  extent  by  reason  of  the  facts  in  this 
case,  it  would  be  your  duty  to  ascertain  the  amount  of  that  dam- 
age, and  render  a  verdict  for  the  plaintiff  and  against  the  de- 
fendants in  such  sum  as  you  may  find  the  damage  to  be.'  That 
the  court  erred  in  instructing  the  jury  as  follows:  *I  think  the 
damage  in  this  case,  if  any,  is  practically  simmered  down  to  the 
question  oi  **Did  or  did  not  the  defendants  by  their  acts  de- 
crease the  market  value  of  plaintiff's  property?"  If  you  find 
for  the  plaintiff  at  all,  the  question  would  be,  **Did  the  defend- 
ants by  their  acts  decrease  the  market  value  of  his  property?" 
If  you  find  that  they  increased  the  value  of  his  property,  then,  of 
course,  your  judgment  would  have  to  be  for  the  defendant  in  any 
event,  whether  or  not  the  injury  was  claimed  to  be  special  or 
general/; 

The  trial  court  was  clearly  in  error  in  giving  the  instructions 
excepted  to.  It  will  be  seen  that,  under  such  instructions,  the 
jury  could  base  its  verdict  upon  the  undesirability  of  this  lot 
for  residence  purposes  or  business,  owing  to  noise,  smoke,  jar- 
ring, etc.,  regardless  of  whether  the  defendant  was  in  any  wise 
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negligent  in  running  its  trains,  damages  which,  if  recoverable  by 
the  plaintiffs,  could  be  recovered  in  greater  or  lesser  amounts 
by  any  property  owner,  within  the  sphere  of  such  noise,  smoke, 
or  vibrations  arising  from  running  of  train.  Many  things  would 
be  left  to  the  jury,  save  and  except  damages  to  the  lot  by  virtue 
of  the  closing  of  the  street  and  alley,  and  yet  the  respondent  upon 
this  appeal  bases  his  whole  contention  that  the  lower  court  should 
be  sustained  upon  the  proposition  that  the  plaintiffs  suffered  a 
damage  peculiar  to  themselves,  in  that  they  had  a  special  right 
or  property  in  the  street  and  alley  adjoining  their  lot,  which  right 
or  property  peculiar  to  them  as  distinguished  from  persons  own- 
ing property  in  other  parts  of  town,  entitled  them  to  recover 
damages  for  injury  to  such  right  or  property. 

Respondents  have  cited  numerous  authorities  in  support  of 
this  contention,  and  appellant  has  cited  authorities  which  it  is 
claimed  show  that  respondents  have  no  right  to  recover  for  any 
damages  whatever  growing  out  of  the  closing  of  the  street  and 
alley.  We  are  not  called  upon  to  determine  this  question,  as 
we  would  have  been  if  the  instructions  had  limited  the  jury  to 
the  consideration  of  this  one  matter  in  fixing  the  amount  of 
damages.  There  being  many  other  facts  which  may  have  in- 
fluenced the  jury  in  reaching  its  verdict,  which  facts,  under  such 
instructions,  the  jury  were  at  liberty  to  consider,  the  verdict  and 
judgment  rendered  thereon  cannot  stand. 

The  judgment  and  order  denying  a  new  trial  are  reversed. 


Delaware,  L.  &  W.  R.  Co.  v.  Tobyhanna  Co.,  Limited. 

(Supreme  Court  of  Pennsylvania,  July  1,  1910.) 

[77  Atl.  Rep.  811.] 

•Adverse  Possession — Lands  Subject — Railroad  Lands  Not  Part  of 
Right  of  Way.* — Land  outside  of  .its  right  of  way,  purchased  by  a 
railroad  for  general  prospective  railroad  purposes,  is  subject  to  limi- 
tations, and  title  to  it  may  be  acquired  as  against  the  company  by 
adverse  possession. 

Ejectment — Defenses — Adverse  Possession. — In  ejectment  by  a 
railroad  company  to  recover  a  strip  of  land  along  its  right  of  way, 
purchased,   but  never  appropriated,   for   railroad   purposes,    that   de- 

*For  the  authorities  in  this  series  on  the  question  whether  title 
can  be  acquired  against  a  railroad  company  by  adverse  possession^ 
5ee  foot-note  of  Northern  Pac.  R.  .Co.  v.  Devine  (Wash.),  33  R.  R. 
R.  95,  56  Am.  &  Eng.  R.  Cas.,  N.  S.,  95;  St.  Louis,  etc.,  R.  Co.  k. 
Ruttan  (Ark.),  33  R.  R.  R.  96,  66  Am.  &  Eng.  R.  Cas.,  N.  S-r  96. 
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fendant  had  been  for  24  years  in  adverse  possession  of  the  land  was 
a  good  defense. 

Taxation — ^Tax  De«d — Sufficiency  of  Proof. — Where,  in  ejectment, 
a  link  in  plaintiff's  title  was  a  treasurer's  deed  reciting  the  sale  for 
taxes  of  a  tract  of  unseated  land  embracing  the  land  in  dispute,  but 
there  was  no  evidence  of  a  valid  assessment  of  the  lands,  defendant, 
who  claimed  title  only  through  adverse  possession,  could  not  de- 
mand higher  proof  of  an  assessment  than  the  deed  itself. 

Appeal  from  Court  of  Common  Pleas,  Monroe  County. 

Action  by  the  Delaware,  Lackawanna  &  Western  Railroad  Com- 
pany against  the  Tobyhanna  Company,  Limited.  Judgment  for 
plaintiff,  and  defendant  appeals.     Reversed. 

Argued  before  Fell,  C.  J.,  and  Brown,  Elkin,  Stewart,  and 

MOSCHZISKER,  JJ. 

F,  B,  Hohnes,  for  appellant. 

A.  Mitchell  Palmer  and  C,  R.  Bensinger,  for  appellee. 

Stewart,  J.  As  early  as  1860,  the  plaintiff,  the  Delaware, 
Lackawanna  &  Western  Railroad  Company,  then  operating  an 
established  line  of  road,  anticipating  possible  future  wants,  pur- 
chased a  narrow  strip  of  land,  700  feet  in  length  by  75  in  width, 
adjoining  its  right  of  way  in  the  village  of  Tobyhanna.  The 
lot  in  dispute  here  is  part  of  that  purchase.  When  the  railroad 
company  recently  attempted  to  make  use  of  the  lot,  it  was  found 
to  be  in  possession  of  the  defendant  company.  To  recover  pos- 
session, this  ejectment  was  brought.  On  the  trial  of  the  case, 
the  plaintiff  showed  a  paper  title  which  the  court  adjudged  suffi- 
cient in  law  to  establish  a  prima  facie  right.  The  defendant  in 
reply  set  up  a  claim  of  title  by  adverse  possession  in  itself  and 
predecessors  for  more  than  21  years.  The  evidence  offered  to 
establish  such  claim  was  objected  to,  on  the  ground  that  title  to 
land  purchased  by  a  railroad  company  and  necessary  for  its  pur- 
poses cannot  be  acquired  by  adverse  possession,  however  long 
continued.  The  objection  was  sustained,  and  the  evidence  ex- 
cluded, with  the  result  that  a  verdict  was  rendered  for  the  plain- 
tiff. The  appeal  from  the  judgment  thus  obtained  raises  two 
questions:  First.  Was  the  evidence  offered  by  plaintiff  suffi- 
cient to  establish  a  prima  facie  right?  Second.  Was  the  evi- 
dence offered  by  defendant  to  show  title  by  adverse  possession 
properly  excluded? 

The  first  calls  for  little  discussion.  A  link  in  plaintiff's  chain 
of  title  was  a  treasurer's  deed,  which  recited  the  sale  for  taxes 
of  a  larger  tract  of  unseated  land  embracing  the  lot  in  dispute. 
When  the  deed  was  offered,  it  was  objected  that  no  assessment 
of  the  land  as  unseated  had  been  shown,  that  the  deed  was  not 
competent  evidence  to  establish  such  fact,  and  that  without  an 
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assessment  the  deed  was  invalid.  The  trial  judge  was  of  opinion 
that,  inasmuch  as  the  defendant  company  claimed  title  only 
through  adverse  possession,  it  was  not  in  position  to  demand 
higher  proof  of  an  assessment  than  the  deed  itself,  and  accord- 
ingly overruled  the  objection.  We  see  no  error  in  this.  In 
Foster  v.  McDivit,  9  Watts,  341,  it  is  said:  "Previous  to  the 
act  of  March  11,  1815  (6  Smith's  Laws,  p.  277),  it  has  been  cor- 
rectly said  that,  to  rest  a  title  in  the  purchase  of  land  sold  for 
taxes,  an  exact  and  minute  adherence  to  the  directions  of  the 
laws  is  necessary.  It  must  appear  that  every  direction  and  req- 
uisite of  the  acts  have  been  judicially  complied  with.  Wister 
V,  Kammerer,  2  Yeates,  100;  Blair  v,  Caldwell,  3  Yeates,  284. 
But  this  principle  is  only  true  as  between  the  purchaser  at  the 
tax  sale  and  the  person  who  is  the  owner  of  the  land  and  those 
claiming  under  him.  *  *  *  AH  that  is  required  in  a  plaintiff  in 
ejectment,  in  the  first  instance,  after  showing  title  out  of  the 
commonwealth,  as  against  an  intruder,  is  to  prove  an  actual  pos- 
session, or,  where  the  land  is  so  protected,  to  exhibit  the  deed 
from  the  commissioners  or  the  treasurer.  This  is  such  a  prima 
facie  title  as  is  sufficient  to  put  the  defendant  on  proof  of  a 
better  right."  The  rule  here  asserted  has  never  been  questioned, 
and  the  action  of  the  court  in  admitting  the  deed  was  in  strict 
accordance  with  it. 

The  other  question  calls  for  somewhat  fuller  discussion,  since 
we  cannot  concur  in  the  view  expressed  by  the  learned  trial  judge 
in  his  opinion  filed  in  overruling  the  motion  for  a  new  trial. 
The  real  question  in  the  case  covers  much  less  ground  than  does 
the  objection  urged  in  the  court  below  to  the  offer  of  the  evi- 
dence. It  needs  to  be  defined.  It  is  not  whether  title  to  any  land 
purchased  by  a  railroad  company  can  be  acquired  by  adverse 
possession,  but  whether  title  to  land  purchased  by  a  railroad 
company,  outside  its  right  of  way,  for  railroad  purposes  gen- 
erally, not  present  but  prospective,  can  be  so  acquired.  It  was 
asstmied  by  the  court  below  that  land  acquired  by  a  railroad  for 
what  is  understood  as  right  of  way  is  not  subject  to  the  statute 
of  limitations;  and  because  certain  facilities,  such  as  switches, 
sidings,  turnouts,  buildings  for  fuel,  water,  engines,  stations, 
etc.,  which  could  not  in  all  cases  be  supplied  if  the  company  were 
limited  to  its  right  of  way,  are  as  essential  to  the  operation  of 
the  railroad,  it  was  argued  that  like  exemption  must  extend  to 
land  acquired  by  the  company  for  the  purpose  of  affording  such 
facilities  or  conveniences.  In  the  first  place,  the  assumption  is 
not  justified.  If  it  has  ever  been  decided  by  this  court  that  title 
to  no  part  of  a  railroad  right  of  way,  as  originally  established, 
can  be  acquired  by  adverse  possession,  our  attention  has  not 
been  directed  to  the  case  which  so  decides.  In  the  opinion  filed 
by  the  learned  trial  judge,  many  cases  are  cited  as  supporting 

38  R  R  R— 39 
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the  view  that  a  right  of  way  of  a  railroad  is  something  inviolable. 
All  these  we  have  examined,  as  well  as  those  cited  upon  the 
argument  of  the  case.  A  review  of  these  decisions  would  un- 
duly lengthen  this  opinion.  It  is  enough  to  say  that  not  in  a 
single  one  of  them  was  the  question  that  here  concerns  us  de- 
cided. In  several  of  them  the  exemption  of  right  of  way  was 
assumed  arguendo,  only  to  show  that  it  could  not  be  a  controlling 
circumstance  in  determining  the  question  then  before  the  court. 
We. are  now  called  upon  to  decide  the  question,  and  we  express 
no  opinion  in  regard  to  it.  We  simply  say  that  it  is  an  open  one 
so  far  as  our  own  adjudications  are  concerned. 

But,  assuming  for  argument,  as  was  done  in  the  cases  referred 
to,  that  the  right  of  way  of  a  railroad  company  is  unaffected  by 
the  statute  of  limitations,  it  certainly  does  not  follow  that  like 
immunity  must  be  extended  to  all  land  held  by  a  railroad  com- 
pany. There  are  several  points  of  distinction  to  be  noted.  The 
right  of  way  of  a  railroad  company,  whatever  its  established 
width,  as  soon  as  acquired,  is  impressed  with  a  public  use.  It 
constitutes  a  public  highway.  The  railroad  company  holds  it 
in  trust  for  the  people  of  the  commonwealth.  Once  it  has  con- 
structed its  road  upon  it,  the  company  can  charge  the  established 
line  of  the  highway  only  as  it  receives  legislative  permission.  It 
may  not  even  improve  the  line  by  straightening  it,  except  as  it 
has  legislative  authority  for  so  doing.  Having  once  established 
a  highway,  its  charter  power  is  exhausted  with  respect  to  its 
location,  and  thereafter  it  holds  the  highway,  as  established,  for 
the  general  public.  Not  so  with  respect  to  estates  in  land  ac- 
quired for  facilities  in  operation,  outside  the  right  of  way.  How- 
ever important  or  necessary  these  may  be,  the  land  acquired  for 
such  purposes  is  not  impressed  with  a  public  use  in  the  same 
sense.  It  is  for  the  railroad  company  to  say  where  these  con- 
veniences or  necessary  facilities  shall  be  located,  and  how  many 
shall  be  provided,  even  anticipating  possible  future  wants;  and 
it  is  equally  within  its  power  to  abandon  any  of  them,  or  change 
their  location  at  any  time.  If  it  has  constructed  any  upon  land 
outside  its  right  of  way  which  it  has  acquired  by  ordinary  pur- 
chase, it  may  change  the  use  of  the  land  at  its  pleasure,  or  it  may 
sell  it  freely  with  or  without  the  structure  upon  it ;  not  by  virtue 
of  legislative  permission,  but  because  it  owns  it.  If  the  structure 
be  upon  lands  acquired  by  condemnation,  it  may  discontinue  the 
use,  abandon  the  property,  and  restore  it  to  the  original  owner. 
In  neither  case  has  the  public  any  concern,  so  long  as  proper 
facilities  are  provided.  No  such  public  use  is  impressed  upon 
land  acquired  for  these  purposes  as  interferes  with  the  com- 
pany's absolute  authority  over  it  in  the  matter  of  use  or  dis- 
position, extending  even  to  alienation,  where  the  right  is  not  re- 
strained by  the  grant  itself. 

But,  if  we  ignore  all  this,  and  further  assume,  as  did  the  court 
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below,  that  because  such  facilities  as  stations,  switches,  etc.,  are 
essential  to  the  operation  of  the  railroad,  that  therefore  the  land 
occupied  by  them  is  to  be  regarded  as  a  part  of  the  highway  it- 
self, a  clear  distinction  remains,  which  is  of  itself  controlling  in 
this  case.  The  law  makes  ample  provision  for  the  acquisition 
by  railroad  companies  of  land  for  these  designated  purposes  out- 
side the  right  of  way.  Each  is  allowed  to  determine  for  itself 
what  facilities  are  needed,  where  they  shall  be  located,  and  how 
much  land  will  be  required ;  and  each  is  given  the  power  to  ap- 
propriate and  condemn,  in  order  to  accommodate  itself  with 
respect  thereto.  Xow,  as  we  have  said,  the  land  so  acquired  is 
impressed  with  a  public  use.  But  that  cannot  be  said  of  land 
lying  outside  the  right  of  way,  acquired  by  purchase  outright  from 
the  owner,  and  never  appropriated  by  the  company  to  any  rail- 
road use.  Assuming  that  the  lot  in  dispute  was  conveyed  in  fee 
to  the  railroad  company,  can  the  company  be  heard  to  say,  more 
than  40  3'ears  after  the  purchase,  against  one  who  has  possessed 
it  adversely  for  the  statutory  period,  "we  bought  this  land  in7 
tending  some  day  to  use  it  for  railroad  purposes,  and  therefore 
you  can  acquire  nothing  by  your  adverse  possession,"  when  during 
all  this  long  period,  until  the  bar  of  the  statute  was  raised,  it 
had  the  unquestioned  right  to  do  with  the  land  what  it  pleased, 
use  it  for  any  purpose  not  inconsistent  with  its  charter,  or  sell 
it  if  it  so  chose?  If  the  estate  conveyed  the  company  was  only 
a  qualified  fee,  as  might  be  argued  from  the  language  of  the  deed, 
this  circumstance  would  concern  none  but  the  grantors.  The 
public  would  have  no  interest  in  it.  Viewed  from  any  stand- 
point, this  lot  was  exclusively  the  property  of  the  railroad  com- 
pany, to  do  with  as  it  pleased  as  against  everybody,  unless  we 
have  to  except  the  grantors.  How  can  property  held  in  this 
way,  for  such  a  length  of  time,  with  neither  appropriation  nor 
actual  dedication,  be  said  to  be  part  of  the  railroad  highway  in 
any  sense  whatever?  For  more  than  40  years  the  railroad  has 
been  operated  without  it,  if  the  facts  be  as  stated  in  the  offer  of 
eridence  which  was  rejected.  How,  then,  can  it  be  said  to  be 
part  of  the  highway  ?  Or  how  can  it  be  said  that  it  was  in  any 
•^ense  impressed  with  a  public  use? 

Had  the  railroad  company  attempted  originally  to  acquire  this 
particular  lot  by  condemnation,  it  would  have  been  required  to 
define  the  purpose  for  which  it  was  to  be  used,  so  that  it  might 
appear  that  the  use  was  to  be  a  public  one.  An  assertion  in  gen- 
eral terms  that  the  company  proposed  to  take  for  railroad  pur- 
poses would  not  have  been  sufficient,  for  railroads  may  lawfully 
acquire  and  hold  land  for  purposes  other  than  those  for  which 
they  have  the  right  to  condemn.  It  could  have  condemned  it 
for  a  depot,  and  that  was  the  only  definite  public  purpose  ex- 
pressed in  the  grant;  but  it  does  not  appear  that  the  company 
even  now  wants  to  devote  it  to  that  purpose.     So  far  as  appears. 
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it  may  want  to  devote  it  to  perfectly  legitimate  railroad  pur- 
poses, which  would  not  be  sufficient  to  warrant  condemnation, 
and  therefore  not  in  the  true  sense  for  public  use.  Were  it 
shown  that  the  loss  of  this  property  would  seriously  endanger 
the  usefulness  of  the  railroad  as  a  public  highway,  that  would  be 
a  consideration  not  to  be  overlooked;  but  even  this  cannot  be 
urged.  If  necessary,  and  lost  to  the  railroad  through  want  of 
vigilance  on  its  part»  it  can  be  reacquired.  In  the  exercise  of 
the  power  of  eminent  domain,  the  company  can  condemn  it,  and 
repossess  itself  of  it;  but  we  know  of  no  other  way,  except  by 
purchase  from  those  who,  by  asserting  their  adverse  possession 
of  it  for  more  than  21  years,  have  acquired  a  title  to  it  under  tbe 
inexorable  law  of  the  statute  of  limitations.  All  this  assumes 
that  the  facts  are  as  stated  in  the  offer  of  evidence  which  was 
excluded.    The  evidence  should  have  been  admitted. 

The  assignment  of  error  which  relates  to  its  rejection  is  sus- 
tained, and  the  judgment  is  reversed,  with  a  venire  facias. 


State  ex  rel.  Great  Northern  Ry.  Co.  v.  Railroad  Commis- 
sion OF  Washington  et  al. 

(Supreme  Court  of  Washington,  Sept.  23,  1910.) 

[110  Pac.  Rep.  1075.] 

Railroads — State  CommiBsions — Orders — Right  to  AppeaL — Rem. 
&  Bal.  Code,  §  1716,  authorizing  any  aggrieved  party  to  appeal  to  the 
Supreme  Court  from  a  judgment  in  any  action  or  proceeding,  and 
Const,  art.  4,  §  4,  giving  that  court  appellate  jurisdiction  in  all  pro- 
ceedingSi  entitles  the  State  Railroad  Commission  to  appeal  from  a 
judgment  of  the  superior  court  in  proceedings  under  Rem.  &  Bal. 
Code,  §  8629,  to  review  orders  of  the  commission  requiring  transpor- 
tation facilities,  etc.,  though  section  8629  authorizes  appeal  by  a  rail- 
way  company  in  such  proceedings,  and  does  not  expressly  authorize 
appeal  by  the  commission. 

Railroads — State  Commission  Orders — Review. — It  is  primarily  for 
the  State  Railroad  Commission  to  determine  what  services  or  facil- 
ities may  be  reasonably  required  of  a  company,  and  its  orders  in 
such  matters,  being  presumed  to  be  valid,  in  the  absence  of  a  show- 
ing to  the  contrary,  can  only  be  set  aside  by  the  superior  or  Su- 
preme Courts  on  a  clear  showing  of  unreasonableness. 

Railroads — State  Commission  Orders — ^Extension  of  Spur  Tracks 
— Reasonableness. — A  State  Railroad  Commission  order  requiring  a 
company  to  extend  a  spur  track  at  a  shipping  point  at  least  200  feet 
is  not  unreasonable  where  existing  loading  facilities  are  limited  to 
one  car  at  a  time  on  the  spur  track  and  five  cars  on  a  passing  track. 
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loading  on  the  passing  track  being  inconvenient  on  account  of 
switching,  and  where  facilities  for  loading  eight  to  twelve  cars  at 
one  time  are  often  required. 

Railroads — State  Commission  Orders — ^Train  Service. — An  order  of 
the  State  Railroad  Commission  requiring  a  company  to  run  an  addi- 
tional train  on  a  branch  line  held  reasonable  in  view  of  the  location 
and  population  of  a  town  on  the  branch,  the  traffic  derived  there- 
from, and  the  schedule  of  trains  on  the  main  line. 

Railroads — State  Commission  Orders — Review — Burden  of  Proof. — 
On  appeal  by  the  State  Railroad  Commission  from  a  judgment*  of  a 
superior  court  in  proceedings  under  Rem.  &  Bal.  Code,  §  8629,  re- 
versing an  order  of  the  commission  requiring  a  company  to  furnish 
particular  transportation  facilities,  the  burden  is  on  the  commission 
to  show  error. 

Railroads — Station  Facilities — ^Toilets. — That  there  is  a  waterworks 
system  in  a  town  of  2,000  population  is  insufficient  to  show  a  neces- 
sity for  flush  toilets  in  passenger  stations,  in  the  absence  of  a  shc^w- 
ing  of  inadequate  existing  facilities. 

Railroads— State  Commission  Orders — Reasonableness — Presump- 
tions.— Since  the  law  requires  the  evidence  on  which  the  State  Rail- 
road Commission  orders  a  company  to  furnish  particular  facilities  to 
be  preserved  so  that  it  can  be  considered  on  judicial  review  of  the 
order,  an  order  cannot  be  sustained  by  a  presumption  that  it  was 
made  on  sufficient  ground. 

Railroads — State  Commission*  Orders — Reasonableness  —  Moving 
Station. — A  State  Railroad  Commission  order  requiring  a  railway 
company  to  move  its  station  500  feet  in  a  town  of  75  population  held 
unreasonable  in  view  of  circumstances  stated. 

Railroads — State  Commission  Orders — Reasonableness — Stopping 
Trains. — A  State  Railroad  Commission  order  requiring  one  daily  pas- 
senger train  each  way  to  stop  on  signal  at  a  station  1J4  miles  from 
a  regular  stop  is  not  clearly  unreasonable,  where  75  people  reside  at 
such  stations. 

Railroads — State  Commission  Orders — Reasonableness — Stopping 
Trains. — State  Railroad  Commission  orders  requiring  through  trains 
to  stop  at  two  towns  of  200  population  each  held  not  unreasonable  in 
the  particular  circumstances. 

Railroads — State  Conmiission  Orders — Reasonableness — Drinking 
Water. — A  State  Railroad  Commission  order  requiring  running  water 
to  be  installed  in  waiting  rooms  is  unreasonable,  in  the  absence  of 
a  showing  of  inadequate  existing  facilities. 

Department  2.  Appeal  from  Superior  Court,  King  County; 
Wilson  R.  Gay,  Judge. 

Writ  of  review  by  the  State  of  Washington,  on  the  relation 
of  the  Great  Northern  Railway  Company,  against  Railroad  Com- 
mission of  Washington  and  others.  From  the  judgment,  both 
parties  appeal.    Partly   reversed   and  partly  affirmed. 


614        Vol  38  R  R  R— Vol  61  Am  &  Eng  R  Cas  N  S 

State  V.   Railroad  Commission 

F.  V.  Broum  and  Frederic  G.  Dorety,  for  plaintiff. 
W.  P.  Bell  and  IV.  V,  Tanner,  for  defendants. 

Parker,  J.  The  Railroad  Commission  instituted  an  inquiry 
upon  its  motion  against  the  Great  Northern  Railway  Company, 
touching  the  adequacy  of  services  rendered  and  facilities  fur- 
nished at  different  stations  and  places  upon  its  line  of  railway. 
Hearings  were  had.  and  evidence  adduced  relative  to  the  matters 
involved,  arid  at  the  conclusion  thereof  the  commission  made 
orders  requiring  the  railway  company  to  furnish  certain  services 
and  facilities.  The  railway  company,  deeming  itself  aggrieved 
by  certain  of  these  orders,  and  desiring  to  have  them  reviewed 
and  their  reasonableness  and  lawfulness  inquired  into  and  deter- 
mined, instituted  proceedings  in  the  superior  court  for  King 
county  for  that  purpose,  as  provided  by  section  8629,  Rem.  & 
Bal.  Code.  Thereupon  that  court,  by  writ  of  review,  caused 
to  be  certified  to  it  the  orders  and  proceedings  had  before  the 
commission  relative  thereto,  including  the  evidence  upon  which 
such  orders  were  based.  Thereafter,  upon  a  hearing  in  the  su- 
perior court,  it  rendered  judgment  reversing  certain  of  the  orders 
and  affirming  others  made  by  the  commission.  Thereupon  the 
commission  appealed  to  this  court  from  the  judgment  of  the 
superior  court  reversing  certain  of  its  orders,  and  the  railway 
company  appealed  to  this  court  from  the  judgment  of  the  superior 
court  affirming  other  orders  made  bv  the  commission.  We  will 
not  attempt  to  state  the  issues  involved  except  as  they  will  ap- 
pear in  our  discussion  of  the  particular  orders  in  question,  which 
we  will  deal  with  separately  after  noticing  some  matters  we  deem 
best  to  dispose  of  preliminary  thereto. 

We  are  first  confronted  with  the  motion  of  the  railway  com- 
pany to  dismiss  the  appeal  of  the  commission  upon  the  ground 
that  the  commission  has  no  right  of  appeal.  The  contentions  of 
learned  counsel  for  the  railway  company  upon  this  motion  may 
be  reduced  to  two  propositions:  (1)  That  the  law  does  not 
giv^  any  right  of  appeal  from  the  superior  court  save  to  the 
corporation  whose  duty  to  the  public  is  being  inquired  into;  (2) 
that,  in  any  event,  the  commission  is  not  a  party  in  the  sense  that 
it  can  be  aggrieved  by  the  decision  of  the  superior' court.  The 
provisions  of  the  Railway  Commission  law  relating  to  appeals 
from  the  superior  court  are  found  in  section  8629.  Rem.  &  Bal. 
Code,  as  follows:  "*  *  *  Said  railroad,  express,  telephone 
or  telegraph  company  shall  have  the  right  of  appeal  or  to  prose- 
cute by  other  appropriate  proceedings,  from  the  judgment  of 
the  superior  court  to  the  Supreme  Court  of  the  state  of  Wash- 
ington, as  in  other  civil  cases.  In  all  such  proceedings,  how- 
ever, bonds  shall  be  required  conditioned  as  hereinbefore  pro- 
vided in  addition  to  the  usual  appeal  bond."  The  additional 
bond  here  mentioned  is  the  bond  required  by  a  preceding  pro- 
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vision  of  this  section  as  a  condition  precedent  to  the  suspension 
of  the  orders  of  the  commission  pending  a  review  thereof  in 
the  courts.  Now,  if  the  Railway  Commission  Jaw  was  silent  as 
to  the  matter  of  appeal  from  the  superior  court  to  the  Supreme 
Court,  it  could  hardly  be  seriously  contended  that  the  general 
law  relating  to  appeals  was  not  ample  to  afford  any  aggrieved 
party  the  right  of  appeal  from  a  judgment  rendered  by  a  su- 
perior cx)urt  upon  a  review  of  orders  of  the  commission.  By 
that  law  it  is  provided,  in  section  1716,  Rem.  &  Bal.  Code:  "Any 
party  aggrieved  may  appeal  to  the  Supreme  Court  in  the  mode 
prescribed  in  this  title  from  any  and  every  of  the  following  deter- 
minations, and  no  others,  made  by  the  superior  court,  or  a  judge 
thereof,  in  any  action  or  proceeding.  (1)  From  the  final  judg- 
ment entered  in  any  action  or  proceeding.  *  *  *  "  In  section 
4,  art.  4,  Const.,  it  is  provided :  "The  Supreme  Court  shall  have 
*  *  *  appellate  jurisdiction  in  all  actions  and  proceedings,  ex- 
cepting that  its  appellate  jurisdiction  shall  not  extend  to  civil 
actions  at  law  for  the  recovery  of  money  or  personal  property 
when  the  original  amount  in  controversy  or  the  value  of  the 
property  does  not  exceed  the  sum  of  $200.  *  *  *  "  We  do 
not  quote  this  constitutional  provision  with  a  view  to  arguing 
that  the  state  may  not  withhold  the  right  of  appeal  from  one  of 
its  officers  or  commissions  when  made  a  party  to  an  action  or 
proceeding  involving  a  matter  of  public  concern  only,  but  only 
as  indicatmg  the  general  liberal  policy  of  our  laws  in  allowing 
appeals  to  our  court  of  last  resort.  In  view  of  these  statutory 
constitutional  provisions,  we  are  not  inclined  to  deny  the  right  of 
appeal  to  the  commission  in  the  absence  of  some  special  statute 
clearly  evidencing  the  legislative  intent  to  that  effect.  The  only 
evidence  we  have  of  such  an  intent  by  the  Legislature  is  the 
provisions  of  section  8629,  above  quoted,  which  in  terms  seems 
to  give  the  right  of  appeal  to  the  railway  company  with  no  pro- 
vision therein  as  to  an  appeal  by  the  commission  or  other  party 
that  may  have  instituted  the  proceedings  in  the  first  instance.  If 
we  need  to  look  for  a  reason  for  the  mentioning  of  the  appeal 
by  the  railway  company  to  avoid  the  conclusion  that  it  was  not 
intended  to  accord  this  right  to  the  commission  or  other  original 
complainant,  it  may  be  found  in  the  special  provisions  relating 
to  giving  bond  other  than  the  usual  appeal  bond  in  connection 
with  the  appeal  by  the  railway  company.  It  may  be  well  argued, 
as  suggested  by  learned  counsel  for  the  commission,  that  the 
matter  of  appeal  by  the  railway  company  was  only  mentioned  in 
this  statute  for  the  purpose  of  prescribing  the  conditions  upon 
which  it  might  prosecute  such  an  appeal.  It  was  certainly  un- 
necessary to  there  give  the  right  which  was  already  so  clearly 
given  by  the  general  appeal  law.  In  any  event,  we  are  of  the 
opinion  that  the  mere  absence  of  any  express  provision  in  the 
Railway  Commission  law  giving  the  right  of  appeal  to  the  com- 
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mission,  notwithstanding  other  provisions  therein,  does  not  give 
rise  to  an  inference  of  sufficient  strength  to  take  from  the  com- 
mission the  right  of  appeal  so  plainly  given  by  the  general  law 
on  that  subject,  providing,  of  course,  the  commission  has  such 
an  interest  in  the  matter  as  to  be  an  aggrieved  party. 

It  is  argued  by  learned  counsel  for  the  railway  company  that 
the  commission  is  not  concerned  officially  or  otherwise  with  the 
questions  here  involved ;  that  while  the  law  has  conferred  upon  it 
the  right  to  institute  the  inquiry  by  complaint  before  itself,  and 
conduct  the  proceeding  and  make  orders  thereon,  it  can  go  no 
further  because  the  Legislature  has  not  in  terms  authorized  it 
to  do  so.  This  argument  carried  to  its  logical  conclusion  would 
mean  that  in  a  case  where  the  inquiry  was  instituted  at  the  in^ 
stance  of  the  commission,  and  its  orders  thereon  were  brought 
before  the  superior  court  for  review,  as  they  were  in  this  case, 
the  superior  court  would  review  such  orders  ex  parte,  hearing 
no  one  save  the  railway  company.  This  is  not  analogous  to  a 
case  appealed  from  a  purely  judicial  tribunal  where  the  tribunal 
appealed  from  has  determined  questions  of  private  right  be- 
tween litigants.  Of  course,  such  a  tribunal  has  no  legal  interest 
in  maintaining  its  judgment.  This  commission  is  not  such  a 
tribunal.  True,  it  acts  in  a  sense  judicially  when  it  renders  its 
decisions  and  makes  its  orders  upon  a  hearing,  but  it  acts  in  an 
altogether  different  capacity  when  it  makes  the  preliminary  com- 
plaint, and  seeks  to  have  its  decisions  and  orders  enforced.  It 
seems  to  us  the  very  fact  that  it  is  authorized  to  institute  upon 
its  own  motion  such  an  inquiry  miist  mean  that  it  is  authorized 
to  do  so  in  the  interest  of  the  public,  just  as  a  prosecuting  at- 
torney is  authorized  to  file  an  information  charging  a  crime.  It 
is  the  public  that  is  in  effect  the  plaintiff  in  such  a  case,  though 
in  form  the  case  is  conducted  in  the  name  of  the  commission  as 
plaintiff.  If  the  commission  has  authority  of  this  nature  in  the 
very  inception  of  the  matter  when  nothing  is  established  against 
the  company  whose  service  is  being  inquired  into,  surely  the 
right  of  the  commission  to  defend  its  decisions  and  orders,  which 
are  presumed  to  establish  the  rights  of  the  public,  must  exist 
when  such  decisions  and  orders  are  sought  to  be  reviewed  in 
the  superior  court.  It  would  be  strange,  indeed,  that  the  first 
right  and  duty  should  exist  without  the  second.  The  public, 
which  the  commission  represents  and  is  acting  for,  is  certainly 
as  much  interested  in  maintaining  the  validity  of  a  decision  or 
order  made  in  its  interest  as  it  is  in  the  institution  of  the  inquiry 
which  brings  about  such  decision  or  order.  In  the  first  instance, 
there  is  no  presumption  as  to  what  the  rights  of  the  public  are ; 
while  in  the  second  we  have  a  decision  presumably  correctly 
establishing  such  rights.  There  are  really  stronger  reasons  call- 
ing for  a  defense  of  the  final  decision  of  the  commission  when 
assailed  in  court  than  there  is  for  instituting  the  original  inquiry. 
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Of  course,  there  was  no  occasion  to  provide  for  a  review  of  the 
coimnission's  orders  at  its  own  instance  in  the  superior  court  in 
a  case  instituted  originally  upon  its  own  motion.  These  observa- 
tions lead  us  to  conclude  that  the  commission  has  the  right  to  de- 
fend its  orders  when  assailed  in  the  superior  court,  and  it  is  but 
taking  another  step,  and  that  at  logical  one,  to  hold  that  the  com- 
mission may  defend  its  orders  in  the  interest  of  the  public  when 
they  are  assailed  in  the  Supreme  Court  by  an  appeal  from  a 
decision  of  the  superior  court  affirming  such  orders.  Why,  then, 
may  not  the  commission  defend  its  orders  by  itself  appealing 
from  a  decision  of  the  superior  court  when  that  court  has  re- 
versed such  orders?  It  seems  to  us  the  right  of  the  commission 
to  defend  its  orders  must  include  the  right  to  use  all  lawful  means 
to  that  end,  and  surely  an  appeal  from  the  superior  court  is  one 
of  such  lawful  means.  A  situation  very  similar  to  this  was  dealt 
with  in  Ouachita  County  v.  Rolland,  60  Ark.  516,  31  S.  W.  144, 
where  an  order  of  the  county  court  relating  to  the  granting  of 
a  license  was  reversed  by  the  circuit  court,  and  the  judge  of  the 
county  court  appealed  from  such  reversal  to  the  Supreme  Court 
of  the  state,  claiming  the  right  to  do  so  under  a  statute  which 
made  it  his  duty  to  defend  such  a  case  in  the  courts.  Here  we 
have  no  statute  specifically  making  it  the  duty  of  the  commission 
to  defend  its  orders  and  decisions  in  the  courts,  but  we  think  its 
right  to  do  so  is  equally  as  clear  as  if  there  was  a  statute  to  that 
effect.  In  that  case  the  court  said:  "Section  1270,  Sand.  & 
H.  Dig.,  provides:  *When  appeals  are  prosecuted  in  the  circuit 
or  Supreme  Court,  the  judge  of  the  county  court  shall  defend 
the  same.'  No  other  authority  in  this  respect,  it  seems,  has  been 
given.  The  extent  of  that  given  is  not  well  defined,  as  it  is  not 
dear  what  is  meant  by  the  words  'shall  defend  the  same.'  It  is 
obvious  that  the  authority  conferred  by  them  was  given  for  the 
purpose  of  protecting  the  interest  of  the  county,  which  may  be 
involved.  It  would  be  against  the  liberal  policy  of  the  law  to 
so  limit  it  as  to  deny  him  the  right  to  take  an  appeal  when  the 
county  may  be  aggrieved  by  the  judgment  of  a  circuit  court.  As 
a  general  rule,  all  parties  aggrieved  are  allowed  to  take  appeals 
from  all  judgments  of  the  circuit  and  inferior  courts.  There 
can  be  no  good  reason  why  counties  should  be  denied  the  same 
right,  except  as  to  judgments  of  the  county  courts.  As  to  these 
judgments,  it  would  serve  no  useful  purpose  to  give  the  county 
judge  the  right  to  appeal,  as  it  is  presumed  that,  having  rendered 
the  judgments,  he  would  never  see  the  occasion  for  exercising 
it.  But  it  is  different  as  to  the  judgments  of  the  circuit  courts 
which  affect  the  interest  of  a  county.  The  statute  recognizes 
this  difference  when  it  says:  'When  appeals  are  prosecuted  in 
the  circuit  or  Supreme  Court,  the  judge  of  the  county  court  shall 
defend  the  same.'  But  how  is  he  to  'defend  the  same?'  Neces- 
sarily by  taking  such  action  as  will  secure  or  protect  the  interest 
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of  his  county  as  he  shall  see  it.  By  imposing  this  duty  upon  him 
the  statute  incidentally  and  necessarily  invested  him  with  tlie 
right  to  use  those  remedies  provided  for  that  purpose.  Among 
these  one  of  the  most  valuable  is  the  right  to  appeal  to  the  highest 
court."  Ex  parte  Morten,  69  Ark.  48,  60  S.  VV.  307 ;  State  ex 
rel.  Schintgen  v.  Mayor  &  Council  of  La  Crosse.  101  Wis.  208. 
77  N.  W.  167;  Moede  v  County  of  Steams,  43  Minn.  312,  45 
N.  W.  435.  We  are  of  the  opinion  that  the  commission  acting 
for  the  public  has  siKh  an  interest  in  the  matter  as  entitles  it  to 
appeal. 

The  validity  of  the  orders  of  the  commission  here  involved 
depends  upon  their  reasonableness.  So  the  question  for  us  to 
determine  is:  Are  those  orders  imreasonable  requirements  of 
the  railway  company  in  view  of  its  property  rights  and  its  duty 
to  the  public.  In  the  examination  of  these  questions  we  are  to 
remember  that  neither  the  superior  court  nor  this  court  is  the 
original  tribunal  for  determining  in  the  first  instance  what  serv- 
ices or  facilities  may  be  reasonably  required  of  the  railway  com- 
pany. The  commission  is  to  determine  that  in  view  of  facts 
brought  before  it  in  each  particular  case.  The  courts  are  only 
to  determine  whether  or  not  the  commission  has  in  the  particular 
case  exceeded  the  bounds  of  reasonableness  in  its  orders  requir- 
ing services  and  facilities,  and,  in  determining  that  question,  the 
courts  are  to  indulge  in  the  presumption  that  the  commission 
has  acted  within  the  bounds  of  reasonableness;  and  hence  has 
acted  lawfully.  It  must  clearly  appear  to  the  contrary  before 
its  orders  can  be  set  aside.  Rem.  &  Bal.  Code.  §  8634;  X.  P. 
Ry.  Co.  V.  Railroad  Commission,  106  Pac.  61 1 ;  MinneapoHs,  etc., 
Ry.  Co.  V.  Railroad  Commission,  136  Wis.  146,  116  X.  W.  903, 
17  L.  R.  A.  (N.  S.)  821;  Morgan's,  etc.,  Co.  v.  Railroad  Com- 
mission, 109  La.  247,  33  South.  214;  Atchison,  T.  &  S.  F.  Rv. 
Co.  V.  State  (Okl.)  100  Pac.  11,  21  L.  R.  A.  (N.  S.)  908;  Inter- 
state Commerce  Commission  %*.  111.  Cent.  R.  Co.,  215  U.  S.  452. 
30  Sup.  Ct.  155,  54  L.  Ed.  .  We  will  now  proceed  to  ex- 
plain the  question  of  the  reasonableness  of  each  particular  order 
involved  in  the  appeals. 

One  of  the  orders  of  the  commission  was  to  the  effect  that  the 
present  spui  track  at  the  station  of  Custer  be  extended  at  least 
200  feet,  and  that  the  approaches  thereto  be  cleared  so  as  to  per- 
mit teams  to  load  and  unload  at  all  points  along  such  extension. 
This  order  was  reversed  by  the  superior  court,  and  is  involved 
in  the  commission's  appeal.  It  appears  from  the  evidence  that 
there  is  often  a  necessity  at  this  station  of  having  facilities  for 
unloading  cars  to  and  from  teams  direct  to  the  extent  of  eight 
or  more  cars  at  the  same  time.  At  present,  the  railway  company 
has  a  spur  track  at  this  station  so  situated  that  it  affords  oppor- 
tunity for  the  unloading  or  loading  of  one  car  only  to  or  from 
teams  at  the  same  time.    On  the  opposite  side  of  the  main  track 
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from  this  spur  there  is  a  passing  track  so  situated  that  it  affords 
opportunity  for  the  unloading  or  loading  of  only  five  cars  to  or 
from  teams  at  the  same  time,  and  cars  are  often  placed  upon  this 
passing  track  for  that  purpose  as  well  as  upon  the  spur.  There 
are  times  when  there  is  a  necessity  for  team  facilities  to  the  ex- 
tent of  twelve  cars.  Considerable  delav  and  inconvenience  are 
experienced  in  the  loading  and  unloading  of  cars  upon  the  pass- 
ing track  on  account  of  the  switching  which  necessarily  has  to  be 
done  there.  The  principal  contention  of  learned  counsel  for  the 
railway  company  is  in  substance  that  the  railway  company  should 
be  permitted  to  choose  the  manner  of  furnishmg  such  facilities 
and  that  the  order  of  the  commission  should  go  no  further  than 
to  direct  it  to  furnish  the  same,  without  directing  the  manner 
of  so  doing,  k  seems  to  us,  however,  that  the  logical  result  of 
this  argument  would  be  in  the  majority  of  cases  to  leave  the  order 
of  the  commission  so  vague  and  uncertain  as  to  render  its  en- 
forcement impraicticable.  This  order  is  not  unreasonable  simply 
because  the  increased  facilities  are  directed  to  be  furnished  in  a 
particular  manner.  It  ^as,  no  doubt,  the  privilege  of  the  rail- 
way company  to  show  to  the  commission  upon  the  hearing  that 
there  was  some  other  manner  of  furnishing  the  increased  facili- 
ties equally  good  for  the  public  and  less  burdensome  for  the 
railway  company.  We  can  easily  imagine  a  case  where  the  mak- 
ing of  an  order  by  the  commission  directing  the  furnishing  of  a 
service  in  a  particular  manner  when  another  manner  of  so  do- 
ing would  be  of  equal  value  to  the  public  and  less  burdensome 
to  the  railway  company  would  be  so  unreasonable  as  to  call  for 
reversal  by  the  courts.  It  is  argued  that  the  order  is  unreason- 
able in  this  particular  since  it  appears  that  the  passing  track  can 
be  rendered  available  for  more  team  loading  and  unloading  by 
filling  for  a  distance  alongside  thereof,  thus  creating  a  longer 
driveway.  We  are  not  advised  by  the  evidence  that  one  of  these 
methods  would  be  less  burdensome  to  the  railway  company 
than  the  other  in  the  way  of  expense.  There  is  clearly  room 
for  contention  that  the  public  woifld  be  better  served  by  an 
extension  of  the  spur  where  the  shipper  will  probably  be  less  in- 
convenienced by  switching  of  passing  trains  than  by  the  ex- 
tension of  a  roadway  upon  the  passing  track.  The  facts  here 
shown  do  not  in  our  opinion  so  clearly  establish  the  unreason- 
ableness of  this  order  as  to  warrant  interference  therewith  by 
the  court.  The  iiKreased  facilities  seem  necessary  to  public 
convenience,  and  it  does  not  appear  that  the  manner  in  which 
they  are  directed  to  be  furnished  by  the  order  is  unreasonably 
burdensome  upon  the  railway  company.  We  conclude  that  the 
judgment  of  the  superior  court  reversing  this  order  of  the  com- 
mission should  be  reversed.     It  is  so  ordered. 

Another  order  of  the  commission  was  to  the  effect  that  the 
railway  company  cause  an  additional  passenger  train  to  be  run 


620        Vol  38  R  R  R— Vol  61  Am  &  Eng  R  Cas  N  S 

State  V.  Railroad  Commission 

from  Anacortes  in  the  forenoon  so  as  to  connect  with  the  north 
and  south  bound  trains  at  Burlington  at  approximately  the  noon 
hour,  and,  returning,  leave  Burlington  for  Anacortes  within  30 
minutes  after  the  arrival  of  those  trains.  This  order  was  re- 
versed by  the  superior  court,  and  is  involved  in  the  commission's 
appeal.  This  order  was  made  with  a  view  to  a  better  train 
service  for  the  people  of  Anacortes,  and  was  the  result  of  the 
facts  developed  at  the  hearing  in  substance  as  follows;  Ana- 
cortes is  a  town  of  5,000  or  6,000  inhabitants,  situated  in  Skagit 
county,  at  the  western  terminus  of  the  Rockport  branch  of  the 
railway  company's  lines,  about  16  miles  west  of  Burlington, 
where  that  branch  crosses  the  main  north  and  south  coast  line 
of  the  railway  company.  This  main  line  connects  the  cities  of 
Seattle,  Everett,  Bellingham,  and  Vancouver,  B.  G.  Mt  Vernon, 
the  countv  seat  of  Skagit  county,  is  also  on  this  main  line,  about 
four  miles  south  of  Burlington.  The  total  amount  of  business 
done  by  the  railway  company  at  Anacortes  is  about  $20,000  per 
month  for  freight,  and  about  $800  per  month  for  passenger  fares, 
the  latter  representing  the  same  number  of  passengers.  This  is 
the  only  rail  communication  between  Anacortes  and  Mt.  Vernon. 
The  evidence  indicates  that  the  travel  by  rail  between  Anacortes 
and  the  county  seat  would  probably  be  considerably  increased  if 
the  extra  train  service  was  furnished  as  ordered;  a  considerable 
part  of  that  travel  being  at  the  present  time  by  road  vehicles  on 
account  of  the  inconvenient  train  service.  At  the  time  of  the 
hearing  the  first  train  left  Anacortes  at  7:15  a.  m.,  returning  at 
9 :50  a.  m.  Another  train  left  Anacortes  at  5 :45  p.  m.,  return- 
ing at  8  p.  m,  A  freight  train,  bringing  mail  and  also  pas- 
sengers if  they  cared  to  ride  thereon,  arrives  at  Anacortes  from 
Burlington  generally  about  5  p.  m..  though  it  is  scheduled  to 
arrive  earlier.  Through  trains  on  the  coast  line  arrive  from 
both  directions  at  Burlington  about  tlie  noon  hour,  with  which 
there  is  no  close  connection  for  Anacortes.  The  present  train 
service  has  the  effect  of  furnishing  only  a  morning  mail  service 
to  Anacortes  so  far  as  the  arrival  of  mails  is  concerned;  die 
afternoon  and  evening  trains  arriving  too  late  for  distribution 
until  morning.  Upon  the  showing  of  these  facts,  the  commission 
announced  that,  unless  a  showing  was  made  indicating  that  the 
running  of  a  midday  train  from  Anacortes  to  Burlington  and 
return  would  result  in  loss  to  the  railway  company,  such  a  serv- 
ice would  be  ordered  to  be  furnished.  No  such  showing  was 
attempted  prior  to  the  making  of  the  formal  order.  HTowever, 
the  railway  company  put  on  an  additional  train  leaving  Anacortes 
at  10:45  a.  m.,  arriving  at  Burlington  about  an  hour  later,  and 
upon  its  return  from  Rockport  arrived  at  Burlington  at  9  p.  ni. 
and  at  Anacortes  at  10  p.  m.  This  train,  it  will  be  noticed, 
helped  the  passenger  service  to  some  extent  by  arriving  at 
Burlington  a  short  time  before  the  noon  hour,  but  not  in  re- 
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turning,  and  did  not  have  any  material  effect  on  the  mail  service 
so  far  as  the  arrival  of  mails  at  Anacortes  is  concerned.  We 
think  these  facts  show  that  the  train  service  ordered  by  the  com- 
mission would  be  a  materially  better  service  than  that  which  the 
railway  company  is  furnishing,  even  with  the  added  train  put 
on  since  the  hearing,  and  we  have  seen  that  there  is  no  showing 
that  such  train  service  as  so  ordered  by  the  commission  would 
be  unreasonably  burdensome  upon  the  railway  company  by  being 
operated  at  a  loss.  It  may  be  that,  in  view  of  the  train  service 
now  furnished  to  Anacortes,  this  additional  service  ordered  by 
the  commission  is  not  such  a  service  as  could  be  reasonably  re- 
quired of  the  railway  company  upon  a  showing  that  its  opera- 
tion would  result  in  a  material  loss  to  the  railway  company.  But, 
in  view  of  the  facts  shown,  it  seems  to  us  that  this  order  is  not 
so  clearly  unreasonable  that  it  calls  for  interference  therewith 
by  the  courts.  It  follows  that  the  judgment  of  the  superior 
court  reversing  this  order  of  the  commission  should  be  reversed. 
It  is  so  ordered. 

Other  orders  made  by  the  commission  were  to  the  effect  that 
the  railway  company  be  required  to  install  modern  flush  toilets, 
accessible  to  depot  waiting  rooms,  at  certain  stations.  These 
orders  were  reversed  by  the  superior  court,  and  are  involved  in 
the  commission's  appeal.  These  orders  are  discussed  by  counsel 
as  though  the  facts  upon  which  they  were  based  are  substantially 
the  same  ai  the  several  stations,  taking  the  facts  shown  by  the 
evidence  relative  to  Colville  as  the  basis  for  their  arguments. 
We  will  deal  with  the  question  in  the  same  manner.  Learned 
counsel  for  the  commission  do  not  point  in  their  brief  to  any 
evidence  in  the  record  showing  the  present  toilet  facilities  fur- 
nished by  the  railway  company  at  Colville  or  any  other  of  the 
stations.  In  view  of  the  burden  of  the  argument  resting  upon 
them  to  show  error  of  the  learned  trial  court  in  reversing  these 
orders  of  the  commission,  we  do  not  feel  called  upon  to  search 
this  voluminous  record  for  evidence  showing  the  nature  of  such 
facilities,  but  will  presume  there  is  no  such  evidence.  There  is 
evidence  tending  to  show  that  there  is  a  waterworks  system  in 
the  town  rendering  -it  practicable  to  install  modern  flush  toilets, 
and,  so  far  as  this  record  indicates,  this  seems  to  be  the  only 
fact  which  prompted  the  commission  to  make  the  order.  It 
seems  to  us  that  such  a  showing  alone  is  not  sufficient  to  establish 
the  necessity  for  such  toilets  at  the  station.  There  should  be  at 
least  some  evidence  produced  at  the  hearing  tending  to  show 
that  there  was  some  neglect  of  duty  on  the  part  of  the  railway 
company  in  furnishing  toilet  facilities.  The  mere  fact  that 
modem  flush  toilets  could  be  furnished  does  not  establish  such 
result.  It  is  plainly  the  spirit  of  the  Railway  Commission  law 
that  the  commission  is  to  make  orders  of  this  nature  only  upon 
the  production  of  evidence  before  it,  showing  a  necessity  for  the 
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facilities  ordered.  This,  of  course,  can  be  shown  either  by  proof 
of  no  existing  facilities,  or  by  proof  of  inadequate  existing  facili- 
ties. There  was  no  proof  of  either  in  this  case.  It  is,  possible 
that  a  particular  appliance  or  facility  may  be  so  common  for  a 
given  service  that  it  could  be  said  no  other  appliance  or  facility 
is  suitable  therefor,  and  in  such  a  case  possibly  it  could  be  law- 
fully ordered  by  the  commission  to  be  supplied  by  the  railway 
company  by  a  mere  showing  that  it  was  not  being  used  in  a 
service  required  to  be  furnished  the  public.  But  it  cannot  be 
assumed  without  any  proof  of  what  toilet  facilities  the  railway 
company  is  furnishing  that  modern  flush  toilets  are  the  only 
proper  facilities  for  service  of  this  nature  in  a  town  of  two 
thousand  inhabitants,  and  this  evidence  shows  Colville  to  be. 
Our  attention  is  called  to  the  fact  that  the  commission  viewed 
the  stations.  If  this  is  meant  as  a  suggestion  that  we  are  to 
presume  that  its  members  thereby  acquired  information  as  to 
existing  facilities,  and  possibly  based  their  orders  upon  such 
information  as  well  as  upon  the  evidence  produced  before  them, 
it  should  be  replied  to  by  pointing  out  that  the  law  clearly  con- 
templates that  all  the  evidence  upon  which  the  commission  bases 
an  order  of  this  nature  is  to  be  preserved  in  some  permanent 
form,  to  the  end  that  all  of  it  be  verified  to  the  court  upon  a 
review.  Upon  no  other  theory  could  the  court  determine  the 
reasonableness  of  the  commission's  orders.  If  an  order  can 
rest  upon  information  obtained  by  a  view  of  the  members  of  the 
commission,  without  such  information  being  in  any  manner 
brought  before  the  court  upon  a  review,  then  no  order  could  be 
held  to  be  either  reasonable  or  unreasonable,  legal  or  illegal,  by 
the  court,  except  such  an  order  as  would  so  show  by  its  own 
term«.  In  such  a  case  the  presumption  of  reasonableness  would 
practically  destroy  the  right  of  review  in  the  courts,  in  view  of 
the  fact  that  no  evidence  can  be  received  before  the  court:  the 
question  being  determinable  there  only  upon  the  evidence  pro- 
duced before  the  commission,  and  by  it  certified  to  the  court. 
The  hearing  before  the  commission  is  viewed  by  the  reviewing 
court  verv  much  as  any  other  trial  in  a  lower  tribunal  is  re- 
viewed by  the  reviewing  court.  There  must  be  some  evidence 
to  support  the  determination  of  the  tribunal  hearing  the  matter, 
or  its  determination  cannot  stand  when  properly  challenged  in 
the  reviewing  court.  Indeed,  this  judicial  nature  of  the  hearing 
before  the  commission,  in  view  of  the  want  of  opportunity  to 
produce  evidence  in  the  courts  touching  the  reasonableness  of 
the  orders,  is  what  really  saves  the  law  from  being  unconstitu- 
tional. State  ex  rel.  O.  R.  &  N.  Co.  v.  Railroad  Commission, 
52  Wash.  17,  100  Pac.  179;  Chicago,  etc.,  R.  Co.  v.  Minnesota, 
134  U.  S.  418.  10  Sup.  Ct.  462,  702,  33  L.  Ed.  970.  We  assume 
that  all  of  the  evidence  upon  which  the  commission  based  its 
order  is  before  us,  as  the  law  clearly  contemplates  that  it  shall 
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be  in  order  that  the  right  of  judicial  review  be  fully  secured. 
Notwithstanding  the  presumption  as  to  the  unreasonableness  of 
the  orders,  we  are  of  the  opinion  that  there  is  such  a  want  of 
evidence  in  this  record  showing  inadequate  toilet  facilities  at  the 
several  stations  named  that  the  orders  of  the  commission  for 
the  furnishing  of  modern  flush  toilets  are  unreasonable  and  there- 
fore unlawful.  The  judgment  of  the  learned  superior  court  re- 
versing these  orders  of  the  commission  is  affirmed. 

Another  order  of  the  commission  was  to  the  effect  that  the  sta- 
tion building  at  Lamona  be  moved  from  its  present  location  to  a 
point  about  500  feet  distant.     This  order  was  reversed  by  the 
superior  court,  and  is  involved  in  the  commission's  appeal.     The 
facts  shown  upon  which  this  order  was  made  are  in  substance  as 
follows:    Lamona  is  a  town  of  about  75  people.     The  station 
building  is  now  located  within  500  or  600  feet  of  the  point  upon 
the  railwav^  nearest  the  center  of  the  town.    This  is  the  point  to 
which  the  station  building  was  ordered  moved.     There  does  not 
appear  to  be  any  reason  for  moving  the  station  building  to  this 
point  othei   than  to  bring  it  that  much  nearer  to  the  business 
center  of  the  town.     There  does  not  appear  to  be  anything  in 
the  lay  of  the  ground  rendering  the  station  building  other  than 
easy  and  convenient  of  access  at  present.     Its  present  location 
appears  to  have  been  prompted  by  what  seems  to  be  a  rule  of 
the  railway  company  of  keeping  their  station  buildings,   when 
practicable,    150   feet   or   more  away    from  other   buildings  on 
account  of  fire,  and  also  because  its  present  location  enables  an 
engine  to  take  water  from  the  tank  while  the  train  is  at  the  sta- 
tion, though  that  could  probably  be  done  at  the  proposed  new 
location,  since  it  is  about  an  equal  distance  from  the  tank  on  the 
opposite  side.     These  facts  it  seems  to  us  show  that  the  order  was 
unreasonable.     We  agree  with  the  views  of  one  of  the  commis- 
sioners who  dissented  from  this  order,  saying:     "I  dissent  on 
the  ground  that  I  think  that  when  a  station  is  located  in  a  town 
on  level  ground  that  a  distance  of  500  feet  from  its  most  central 
point  is  not  sufficient  grounds   to  order  a   removal   from   that 
point."    We  are  of  the  opinion  that  the  judgment  of  the  superior 
court  reversing  this  order  should  be  affirmed.     It  is  so  ordered. 
Another  order  of  the  commission  was  to  the  effect  that  the  rail- 
way company  cause  one  passenger  train  in  each  direction  to  stop 
at  Kulzer'?  Spur  on  flag,  and  that  the  same  be  shown  upon  the 
next  published  schedule,  leaving  the  railway  company  to  elect 
as  to  which  of  its  trains  would  so  stop.     This  order  was  re- 
versed by  the  superior  court,  and  is  involved  in  the  commission's 
appeal.    It  appears  from  the  evidence  in  substance  as  follows: 
Kulzer's  Spur  is  a  little  over  lyi  miles  south  of  the  station  of 
Valley,  where  the  trains  stop.     Kulzer's  Spur  is  a  town  or  com- 
munity of  75  people,  being  nearly  as  large  as  Valley  where  its 
residents  are  now  required  to  take  the  trains.     The  railway  com- 
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pany  has  a  siding  there,  but  nothing  more.  There  is  a  sawmill 
and  also  a  paintmill  there.  In  1898  the  railway  company  received 
$2,738  from  freight  shipped  and  received  at  this  siding.  It 
might  seem  that  this  is  a  very  short  distance  from  the  regular 
stopping  place  at  Valley  to  require  the  railway  company  to  stop 
its  trains  for  passengers,  but.  in  view  of  the  population  centered 
there  and  the  very  slight  service  required  of  the  railway  com- 
pany, we  do  not  think  this  order  can  be  said  to  be  so  clearly 
unreasonable  as  to  warrant  an  interference  therewith  by  the 
courts.  The  learned  counsel  for  the  railway  company  call  our 
attention  to  the  case  of  State  v.  Minn.  &  St.  Louis  R.  Co.,  76 
Minn.  469,  79  N.  W.  510,  in  support  of  their  contentions.  In 
that  case,  it  appears  that  an  order  of  the  commission  required 
much  more  service  than  does  this  order,  and,  besides,  the  point 
where  the  station  was  directed  bv  that  order  to  be  established 
was  only  seven-tenths  of  a  mile  from  an  established  station  on 
the  same  line.  It  is  also  to  be  remarked  that  that  decision  was 
rendered  by  a  divided  court.  We  conclude  that  the  learned 
superior  court  was  in  error  in  reversing  this  order  of  the  com- 
mission.    Therefore  its  judgment  to  that  effect  is  reversed. 

Other  orders  of  the  commission  were  to  the  effect  that  the 
north-bound  forenoon  train  and  the  south-bound  afternoon  train 
should  stop  at  Blue  Creek  on  flag,  and  that  the  north-bound 
forenoon  train  should  stop  at  Arden  on  flag.  The  order  as  to 
Blue  Creek  was  reversed  by  the  superior  court,  and  is  in- 
volved in  the  commission's  appeal;  while  the  order  as  to  Arden 
was  affirmed  by  the  superior  court,  and  is  involved  in  the  rail- 
way company's  appeal.  We  will  notice  these  orders  together, 
since  we  think  they  rest  upon  facts  so  near  alike  as  to  call  for 
the  same  disposition.  These  towns  are  business  centers  of  some 
considerable  importance,  each  having  approximately  200  or  more 
inhabitants.  They  are  situated  in  Stevens  county  south  of  Col- 
ville,  which  is  the  county  seat  of  that  county,  and  on  the  same 
line  of  railway.  The  stopping  of  these  trains  as  ordered  would 
enable  the  residents  of  these  towns  to  visit  their  county  seat, 
transact  business  therein,  and  return  the  same  day,  which  other- 
wise they  cannot  do  with  the  present  train  service.  There  is  no 
doubt  of  the  desirability  of  this  proposed  service,  so  far  as  pub- 
lic convenience  is  concerned,  at  those  points.  These  trains  are 
through  trains,  making  connections  with  other  lines  at  Spokane 
on  the  south  and  also  at  other  points  on  the  north.  The  only 
reason  seriously  urged  against  the  stopping  of  these  trains  as 
ordered  is  that  it  would  tend  to  lengthen  the  running  time  of 
the  trains,  and  that  other  smaller  towns  might  demand  similar 
service  and  thus  result  in  preventing  the  making  of  the  connec- 
tions as  at  present,  thus  inconveniencing  the  public  more  than 
this  proposed  service  would  benefit  the  public.  It  does  not 
seem  to  us,  however,  that  the  evidence  shows  that  these  stops 
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would  result  in  breaking  present  connections,  and  we  think  we 
are  now  only  called  upon  to  consider  the  possible  conflict  between 
these  proposed  stops  and  the  other  service  which  might  be 
directly  affected  thereby.  When  other  stops  of  this  nature 
directly  affect  other  service,  it  will  be  time  enough  to  consider 
their  effect  thereon.  We  cannot  say  that  these  orders  of  the 
coiimiission  are  so  plainly  unreasonable  as  to  cause  them  to  be 
subject  to  reversal  by  the  courts.  We  therefore  conclude  that 
the  judgment  of  the  superior  court  reversing  the  order  of  the 
commission  as  to  Blue  Creek  should  be  reversed,  and  that  the 
judgment  of  the  superior  court  affirming  the  order  of  the  com- 
mission as  to  Arden  should  be  affirmed. 

Other  orders  of  the  commission  require  of  the  railway  com- 
pany "that  running  water  be  installed  in  each  of  the  waiting 
rooms"  at  the  stations  of  Femdale,  Sedro-Woolley,  Stanwood, 
Leavenworth,  Wilson  Creek,  Orient,  Colville,  and  Newport. 
These  orders  were  affirmed  by  the  superior  court,  and  are  in- 
volved in  the  railway  company's  appeal.  These  orders  are  all 
dealt  with  by  counsel  for  both  sides  as  though  they  were  based 
upon  substantially  the  same  state  of  facts,  taking  the  facts  rela- 
tive to  Colville  as  the  basis  of  their  argument.  So  we  feel  war- 
ranted in  doing  the  same.  This  running  water  we  assume  from 
counsel's  argument  is  ordered  to  be  installed  for  the  purpose  of 
drinking,  though  the  orders  are  silent  upon  that  question.  All 
of  the  information  we  have  as  to  the  kind  of  drinking  water 
facilities  which  are  at  present  furnished  by  the  railway  company 
at  Colville  is  contained  in  the  following  evidence:  "Q.  What 
kind  of  drinking  water  is  supplied  in  the  waiting  room  now  ?  A. 
I  could  not  say.  I  never  drank  any  of  it.  Q.  How  is  it  provided? 
A.  I  believe  it  is  in  a  tank,  a  little  reservoir.  Q.  Not  running 
water  in  the  station?  A.  No,  sir."  It.  seems  to  us  the  views 
we  have  expressed  relative  to  the  order  for  modern  flush  toilets 
disposes  of  this  running  water  problem.  The  various  methods 
of  furnishing  drinking  water  facilities  in  public  places  are  suffi- 
ciently well  known  to  enable  us  to  take  notice  that  running  water 
is  not  the  only  sanitary  method  or  necessarily  the  best  method  of 
furnishing  drinking  water  in  such  places.  For  aught  this  record 
shows,  the  railway  company  may  be  furnishing  distilled  water; 
or  it  may  be  furnishing  ice  water  with  ample  periodical  changes 
to  keep  it  pure  and  sanitary.  For  aught  this  record  shows,  the 
railway  company  may  be  furnishing  much  better  water  than  the 
running  water  would  be  if  furnished  in  compliance  with  this  or- 
der. We  are  not  assuming  that  the  railway  company  is  doing  so. 
We  are  only  pointing  out  that  there  was  no  proof  to  the  contrary. 
As  we  have  attempted  to  show  in  discussing  the  orders  for 
toilets,  there  must  be  some  proof  of  some  delinquency  in  a  serv- 
ice on  the  part  of  the  railway  company  which  the  public  is  en- 
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titled  to  have  before  any  order  can  be  lawfully  made  by  the 
commission  for  the  furnishing  or  bettering  of  that  service-  We 
are  of  the  opinion  that  these  orders  were  unreasonable  for  want 
of  proof  to  support  them  as  above  indicated.  The  judgment  of 
the  superior  court  affirming  these  orders  of  the  commission  is 
therefore  reversed  and  the  orders  of  the  commission  are  also 
reversed  and  annulled. 

There  were  originally  involved  in  this  appeal  other  orders,  but 
they  do  not  appear  to  be  any  longer  in  controversy.  We  there- 
fore deem  it  unnecessary  to  notice  them. 

In  view  of  this  disposition  of  the  appeals,  each  party  will  pay 
its  own  costs  in  this  court. 

RuDKiN,  C.  J.,  and  Mount,  Crow,  and  Dunbar,  JJ.,  concur 


•     Gress  et  ux.  z>.  Philadelphia  &  R.  Ry.  Co. 

(Supreme  Court  of  Pennsylvania,  July  1,  1910.) 

[77  Atl.  Rep.  810.] 

Negligence — Children — Capacity — Evidence. — Where  a  child  lacks 
but  a  few  days  of  being  14  years  old  at  the  time  of  a  fatal  accident, 
the  presumption  of  incapacity  to  avoid  danger  is  very  slight,  and  is 
rebutted  by  evidence  that  the  child  had  had  years  of  experience  in  con- 
nection with  the  very  danger  which  was  risked,  and  possessed  un- 
usual  capacity  in  other  matters. 

Negligence — Imputed  Negligence — Evidence.* — Where  a  parent  com- 
mits a  child  6  years  old  to  its  sister,  14  years  old,  and  the  child  is 
killed  through  the  negligence  of  the  sister,  the  latter's  negligence 
must  be  imputed  to  the  parent. 

Mestrezat,    Elkin   and    Moschzisker,   JJ.,   dissenting. 

Appeal  from  Court  of  Common  Pleas,  Lebanon  Count\'. 

Action  by  George  Gress  and  Mary,  his  wife,  against  the  Phila- 
delphia &  Reading  Railway  Company.  Judgment  for  defendant, 
and  plaintiflFs  appeal.     Affiimed. 

Argued  before  Fell,  C.  J.,  and  Mestrez.\t,  Elkin,  Stew- 
art, and  Moschzisker,  JJ. 

♦For  the  authorities  in  this  series  on  the  subject  of  imputed  neg- 
ligence, see  first  foot-note  of  Ingalls  v.  Lexington,  etc.,  St.  Ry.  Co. 
(Mass.),  35  R.  R.  R.  297,  58  Am.  &  Eng.  R.  Cas.,  N.  S.,  297j  first 
foot-note  of  Coburn  v.  Moline,  etc.,  Ry.  Co.  (111.),  34  R.  R.  R.  429, 
57  Am.  &  Eng.  R.  Cas.,  N.  S.,  429;  Lundergan  v.  New  York  Cent, 
&  H.  R.  R.  Co.  (Mass.),  34  R.  R.  R.  344,  57  Am.  &  Eng.  R.  Cas.,  N. 
S.,  344;  sixth  foot-note  of  Yeates  r.  Illinois  Cent.  R.  Co.  (111.),  34 
R,  R.  R.  65,  57  Am.  &  Eng.  R.  Cas.,  N.  S.,  65;  foot-note  of  Gibson  v. 
Bessemer,  etc.,  R.  Co.  (Pa.),  35  R.  R.  R.  87,  58  Am.  &  Eng.  R.  Cas., 
N.  S.,  87. 
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Walter  C.  Graeff,  for  appellants. 

Charles  H.  KUlinger  and  Jefferson  Snyder,  for  appellee. 

Stewart,  J.  The  action  was  brought  by  the  plaintiffs  to  re- 
cover damages  for  the  loss  of  two  of  their  children,  a  girl  and 
a  boy,  who  were  killed  while  attempting  to  pass  over  the  tracks, 
five  in  number,  of  the  defendant  company,  at  a  public  crossing 
in  Lebanon,  by  a  passing  train.  The  girl  was  14  years  old,  lack- 
ing 10  dayc.  The  boy  was  about  6.  The  accident  occurred  at 
midday  while  the  children  were  on  their  way  home  from  school 
in  company  with  many  others.  When  they  approached  the 
crossing,  they  found  the  gate  down,  arresting  their  further  prog- 
ress. While  standing  there  a  box  car  was  shunted  from  the  east, 
which,  while  it  did  not  entirely  clear  the  crossing  at  the  point 
where  it  rested,  left  unobstructed  so  much  of  the  crossing  as 
was  directly  in  front  of  the  point  where  the  children  stood,  but 
concealed  from  their  view  me  tracks  beyond  that  on  which  it 
rested  to  the  west.  This  being  the  situation  the  children  with  a 
view  of  crossing  over  passed  under  the  gate,  they  ran  across  the 
first  track,  the  girl  leading  the  boy,  directly  in  the  rear  of  the 
shunted  car  which  was  at  rest  on  the  second  track,  and  without 
stopping  continued  over  the  next  track  beyond,  still  running, 
and  then  entered  upon  the  third  track,  when  the  boy  fell.  While 
his  sister  was  helping  him  to  his  feet,  both  children  were  struck 
by  a  train  coming  from  the  west.  The  negligence  alleged  was 
failure  to  give  proper  signal  of  the  approach  of  the  train,  and 
undue  rate  of  speed.  The  trial  judge  directed  a  verdict  for  the 
defendant  on  the  ground  of  contributory  negligence. 

This  is  the  only  feature  of  the  case  that  calls  for  present  con- 
sideration. Of  course,  for  an  accident  occurring  under  such 
circumstances  to  an  adult,  there  would  be  no  liabilitv  on  the 
part  of  the  railroad  company.  Contributory  negligence  would 
defeat  recovery  in  such  case.  Is  it  sufficient  here?  The  action 
is  by  the  parents.  If  both  these  children  were  lacking  in  capac- 
ity to  understand  and  appreciate  the  danger  to  which  they  would 
necessarily  be  exposed  in  attempting  to  cross  over  the  tracks 
of  a  railroad  under  such  conditions  as  were  here  present,  then 
clearly  the  parents  were  negligent  of  their  duty  in  allowing  them 
to  thus  expose  themselves.  Either  they  should  have  restrained 
them,  or  put  them  in  the  care  of  one  who  would.  No  one  knew 
quite  so  well  as  they  the  capacity  of  the  children  to  avoid  dan- 
ger. The  only  inference  to  be  derived  from  the  testimony  of 
the  father  is  that  he  had  confidence  in  the  ability  of  the  older 
one.  the  girl,  and  that  he  intrusted  to  her  care  the  safety  of  the 
younger.  Upon  no  other  theory  could  his  conduct  with  respect 
to  the  younger  child  be  excused  or  extenuated.  To  suffer  a 
child  of  such  tender  years  unattended  to  attempt  a  crossing  srch 
as  this   four   times   daily   could   only   be   characterized   as   ex- 
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treme  negligence.    The  girl  had  been  attending  this  same  school 
for  some  five  or  six  years,  during  all  this  time  crossing  these 
tracks  four  times  daily.     The  father  had  repeatedly  instructed 
her  as  to  the  care  which  she  should  observe  in  crossing  over. 
She  was  a  bright  intelligent  girl,  over  five  feet  in  height,  well  and 
strong,    accustomed   to   house   work,   and   capable   beyond  her 
years,  as  the  evidence  clearly  establishes.     When  asked  whether 
she  performed  services  about  the  house,  the  father  answered, 
"Yes,  sir;  everything  in  the  house  that  could  be  done."  He  then 
indicated,  scrubbing,  washing,  helping  at  cooking.     He  further 
said  she  was  well  built  and  strong,  milked  cows,  helped  to  cook, 
washed,  and   scrubbed.     This  testimonv  of  the  father  derives 
added  significance  from  the  fact  that  his  business  was  that  of 
a  landlord.     John  Ross,  a  witness  called  by  plaintiflfs,  testified 
that  he  had  seen  her  do  all  kinds  of  household  work;  that  she 
was  intelligent  enough  to  look  out^for  accidents  from  railroad 
trains,  and  to  know  what  safety  gates  were  used  for.     When 
asked  the  direct  question  whether  he  had  put  the  boy  in  charge 
of  the  girl,  the  father's  reply  was,  "Well,  they  were  together. 
They   always   were   together."   Again  when   asked:     "But  you 
never  trusted  the  boy  alone  over  that  railroad?    You  trusted  him 
to  go  with  his  sister?"     He  replied:     "They  always  went  to- 
gether."    The  testimony  above  referred  to  as  to  the  capacity 
of  the  girl  showed  that  the  father  had  at  least  some  reason  to 
believe  in  her  ability  to  take  care  of  her  younger  brother;  and, 
while  he  does  not  say  that  he  intrusted  the  boy  to  her  care,  it 
admits  of  no  other  conclusion  than  that  he  did.     From  the  evi- 
dence in  the  case  several  conclusions  are  unavoidable.     First. 
H  it  would  have  been  negligence  in  an  adult  to*  attempt  to  cross 
over  the  tracks  under  the  conditions  we  have  here,  it  was  negli- 
gence in  the  girl  to  make  the  attempt.     The  legal  presumption 
of  her  incapacity  to  appreciate  and  avoid  injury  had  reached 
that  point  in  the  diminishing  scale  when  it  was  almost  a  negli- 
gible quantity.     She  was  within  10  days  of  being  14  years  old, 
when  the  presumption  would  have  been  just  the  opposite.  Against 
this  feeblest  presumption  in  her  case  is  the  testimony  as  to  her 
years  of  experience  in  connection  with  the  very  danger  which 
she  here  risked,  and  her  unusual  capacity  in  general  affairs.    "In 
clear  cases,  where  the  facts  are  settled  and  there  can  be  no  rea- 
sonable doubt  as  to  the  inference  to  be  drawn,  the  question  may 
be  determined  by  the  court  as  matter  of  law."    Parker  v,  Wash- 
ington Electric  St.  Ry.  Co.,  207  Pa.  438,  56  Atl.  1001.    Second. 
The  only  inference  derivable  being  that  the  father  had  committed 
the  younger  child  to  the  sister  as  a  caretaker,  and  the  accident 
having  occurred  through  the  contributing  negligence  of  the  sis- 
ter, the  letter's  negligence  must  be  imputed  to  the  father,  the 
action  being  for  his  benefit.    The  caretaker  was  of  his  own  se- 
lection.    She  stood  towards  her  brother  in  loco  parentis  by  the 


Vol  38  R  R  R— Vol  61  Am  &  Eng  R  Cas  N  S        629 

Gress  et  ux.  v.  Philadelphia  &  R.  Ry.  Co 

parent's  own  appointment,  and  for  any  loss  which  resulted  to 
him  from  her  negligence  no  right  of  action  could  arise.  It  seems 
to  be  true  that  in  our  own  state  no  express  adjudication  is  to 
be  found  where  this  doctrine  has  been  asserted  and  applied,  and 
yet  cases  are  not  wanting  where  the  doctrine  is  impliedly  recog- 
nized. In  North  Penna.  R.  R.  Co.  v.  Mahoney,  57  Pa.  187,  it 
is  said  by  Sharswood,  J.:  '*If,  however,  this  was  an  action  by 
the  father  to  recover  damages  for  the  death  of  the  child,  a  very 
different  question  would  be  presented.  It  would  most  probably 
be  held  that  it  was  negligence  to  suffer  such  an  infant  to  be  out 
on  the  streets  without  a  caretaker,  and  he  could  not  hold  the 
defendant  responsible,  whether  he  had  appointed  a  caretaker 
who  was  negligent,  or  left  the  child  to  roam  at  large  without 
one."  Kroesen  v.  New  Castle  Electric  St.  Ry.  Co.,  198  Pa.  30, 
47  Atl.  851,  impliedly  recognizes  the  rule.  There  can  be  no 
question  as  to  the  general  rule:  "Imputable  contributory  neg- 
ligence which  will  bar  the  plaintiff  from  recovery  exists  when 
the  plaintiff,  although  not  chargeable  with  personal  negligence, 
has  been  by  the  negligence  of  a  person  in  privity  with  him,  and 
with  whose  fault  he  is  chargeable,  exposed  to  the  injury  which 
he  received  through  the  negligence  of  the  defendant.  In  cases 
of  this  character,  if  the  negligence  of  the  person  exposing  the 
plaintiff  to  injury  is  a.  proximate  cause  of  the  injury,  the  plain- 
tiff cannot  recover,  because  the  contributory  negligence  of  such 
persons  will  be  imputed  to  him."  7  Am.  &  Eng.  Ency.  of  Law 
(2d  Ed.)  445.  The  numerous  cases  cited  in  support  of  the  text 
show  how  generally  the  rule  obtains.  It  is  supported  by  abun- 
dant reason,  and  we  accept  it  as  the  law.  It  follows  that  the 
learned  trial  judge  committed  no  error  in  declining  to  take 
off  the  nonsuit  which  he  had  directed. 

The  assignments  of  error  are  overruled,  and  the  judgment 
affirmed. 

Mestrezat,  Elkin,  and  Moschzisker,  JJ.     (dissenting).  In 

our  opinion  the  question  of  the  contributory  negligence  of  the 

child  was  for  the  jury,  and  not  for  the  court.  Therefore  we 
dissent  from  the  views  expressed  in  the  majority  opinion. 
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Hewitt  et  ux.  v.  Pennsylvania  R.  Co. 

(Supreme  Court  of  Pennsylvania,  May  24,  1910.) 

[77  Atl.  Rep.  623.]  ' 

Husband  and  Wife — Lom  of  Wife's  Services — ^Action  by  Husband 
— Damages.^ — Recovery  by  a  husband  for  the  loss  of  his  wife's  serv- 
ices, caused  by  personal  injuries,  includes  not  only  services  in  the 
ordinary  sense  of  the  word,  but  the  assistance  and  comfort  which 
under  the  circumstances  he  would  receive  from  her,  and  his  recov- 
ery is  not  limited  to  the  period  before  suit  was  commenced. 

Appeal  from  Court  of  Common  Pleas,  Erie  County. 

Action  by  Edwin  L.  Hewitt  and  wife  against  the  Pennsyl- 
vania Railroad  Company.  Judgment  for  plaintiffs,  and  defend- 
ant appeals.     Affirmed. 

Trespass  to  recover  damages  for  personal  injuries.  The  opin- 
ion of  the  Supreme  Court  states  the  case.  Verdict  and  judg- 
ment for  Edwin  L.  Hewitt  for  $2,924  and  for  Vilettie  A.  Hewitt 
for  $5,000.     Defendant  appealed. 

Argued  before  Fell,  C.  J.,  and  Mestrezat,  Elkin,  Stew- 
art, and  MoscHziSKER,  JJ. 

/.  Ross  Thompson  and  U.  P.  Rossiter,  for  appellant. 
/.  B,  Brovm  and  G.  T.  Kincmd,  for  appellee. 

Per  Curiam.  This  was  an  action  by  a  husband  and  wife  to 
recover  damages  sustained  by  reason  of  the  injury  of  the  latter 
while  a  passenger  in  the  defendant's  car.  There  was  no  denial 
of  liability,  and  the  only  subject  of  dispute  was  the  amount  of 
damages  which  each  of  the  plaintiffs  had  sustained.  The  meas- 
ure of  damages  was  somewhat  complicated  by  proof  of  the  ill 
health  of  the  wife  before  the  .accident,  which  created  a  doubt 
as  to  the  extent  to  which  her  physical  condition  at  the  trial  was 
due  to  the  injuries  sustained  while  in  the  car.  But  this  question 
and  all  others  that  arose  were  submitted  to  the  jury  in  a  charge 
of  exceptional  clearness  and  precision,  in  which  the  recovery 
by  either  of  the  plaintiffs  was  limited  to  damages  shown  by  the 
weight  of  the  testimony  to  have  resulted  from  the  accident.  Re- 
covery by  a  husband  for  the  loss  of  the  services  of  his  wife  in- 
cludes not  only  services  in  the  ordinary  sense  of  the  word,  but 
the  assistance  and  comfort  which  under  the  circumstances  he 

*For  the  authorities  in  this  series  on  the  subject  of  the  elements 
of  damages  recoverable  by  husband  or  wife  for  death  or  injuries  to 
the  other,  see  foot-note  of  Feneff  v.  New  York  Cent.,  etc.,  R.  Co. 
(Mass.).  34  R.  R.  R.  774,  75  Am.  &  Eng.  R.  Gas.,  N.  S.,  774. 
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would  receive  from  her  (Kelley  v,  Mayberry  Twp.,  154  Pa.  440, 
26  Atl.  595),  and  the  recovery  for  his  loss  is  not  limited  to  the 
period  before  suit  was  commenced  (Readdy  v,  Shamokin  Bor- 
ourii,  137  Pa.  98,  20  Atl.  396). 
The  judgment  is  affijcmed. 


Lyons  v.  Chicago,  M.  &  St.  P.  Ry.  Co. 
(Supreme  Court  of  South  Dakota,  Oct.  13,  1910.) 

[128  N.  W.  Rep.  134.] 

Railroads — Frightening  Animals — Adjoining  Highway — Negligence 
—Question  for  Jury. — In  an  action  for  injuries  to  plaintiff  by  the 
frightening  of  her  team  from  the  sounding  of  the  whistle  of  defend- 
ant's engine  while  passing  near  a  highway,  whether  the  whistle  was 
sounded  in  an  unusual  and  unnecessary  fanner,  and  whether  the 
continued  sounding  of  the  whistle  by  the  engineer  with  knowledge 
communicated  to  him  by  the  fireman  that  plaintiff's  horses  were 
frightened  constituted  negligence,  was  for  the  jury. 

Railroads — Frightening  Aninuds — ^Whistling  for  Private  Crossing 
— Questions  for  Jury. — ^Where,  in  such  case,  the  evidence  was  con- 
flicting as  to  whether  two  private  crossings  which  the  train  was  ap- 
proaching were  points  of  danger  rendering  it  necessary  or  prudent 
for  the  engineer  to  sound  the  whistle  before  entering  the  cut,  whether 
the  engineer  in  the  exercise  of  due  care  was  required  to  sound  the 
whistle  at  that  point  was  for  the  jury. 

Railroads  —  Frightening  Animals — Injuries — Negligence.* — Where 
defendant's  engineer  approaching  certain  private  crossings  began 
sounding  the  whistle,  and  was  informed  by  his  fireman  that  plain- 
tiffs team  on  an  adjoining  highway  was  frightened,  and  notwith- 
standing such  notice  continued  to  sound  the  whistle,  when  he  could 
have  proceeded  several  hundred  feet  with  safety  after  the  whistle 
had  been  first  sounded  before  sounding  it  again  for  such  crossings, 
he  was  negligent  in  not  doing  so: 

Railroads — Operation — Frightening  Animals — Duty  of  Engineer.* 
— Though  a  locomotive  engineer  and  fireman  are  not  required  to 
keep  a  lookout  for  persons  traveling  on  a  highway  in  close  proxim- 
ity to  the  railroad,  if  the  engineer  sees  that  a  team  is  frightened,  it 


*See  foot-note  of  Brunswick  &  B.  R.  Co.  v.  Hoodenpyle  (Ga.), 
28  R.  R.  R.  37,  51  Am.  &  Eng.  R.  Cas.,  N.  S.,  37,  where  all  the  pre- 
ceding authorities  in  this  series  on  the  subject  are  collected;  last 
foot-note  of  Lindler  v.  Southern  R.  Co.  (S.  Car.),  36  R.  R.  R.  334, 
59  Am.  &  Eng.  R.  Cas.,  N.  S.,  334;  foot-note  of  Weller  v.  Lehigh 
Valley  R.  Co.  (Pa.),  33  R.  R.  R.  313,  56  Am.  &  Eng.  R.  Cas.,  N.  S., 
313. 
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is  his  duty  to  cease  whistling  until  the  peril  is  passed,  in  the  absence 
of  apparent  danger  to  his  train. 

Trial — Instructiona — Inconsistency — Parts  Not  Sustained  by  Evi- 
dence.— In  an  action  against  a  railroad  company  for  injuries  to 
plaintiff  caused  by  her  team  becoming  frightened  at  defendant's  lo- 
comotive as  it  passed  near  a  highway,  the  court  charged  at  defend- 
ant's request  that  unless  the  jury  found  from  the  evidence  that  the 
engineer  knew  of  plaintiff's  peril,  and  blew  the  whistle  with  intent 
to  frighten  the  team  and  to  injure  or  annoy  her,  or  unless  he  blew 
the  whistle  heedlessly  or  recklessly  with  unnecessary  or  unusual 
noises  knowing  her  peril,  she  could  not  recover.  The  court  also 
charged  that,  if  there  was  any  negligence,  it  was  by  reason  of  using 
the  whistle  to  such  an  extent  as  to  cause  the  accident  after  defend- 
ant's servants  knew  of  plaintiff's  peril.  Held  that,  the  first  part  of 
the  instruction  being  un sustained  by  the  evidence,  the  instructions 
were  not  objectionable  for  inconsistency. 

Railroads — Operation — Frightening  Animals — Evidence. — Evidence 
that  the  whistling  of  defendant's  engine  by  which  plaintiff's  horses 
were  frightened  "was  pretty  near  all  kinds/'  and  that  the  engineer 
gave  a  "long  whistle  and  a  few  toots  mixed  in  with  it,"  was  suffi- 
cient to  justify  a  finding  that  the  whistling  was  imusual. 

Appeal  and  Error— Questions  Not  Raised  at  Trial — Necessity  of 
Exception. — Where  no  exception  was  taken  to  the  charge  which  in 
effect  submitted  to  the  jury  the  discretion  of  finding  or  not  finding 
on  a  particular  issue  of  fact,  the  court's  refusal  to  direct  the  jury  to 
find  on  such  particular  questions  was  not  reviewable  on  appeal. 

Appeal   from  Circuit  Court,   Pennington  County. 

Action  by  Elizabeth  G.  Lyons  against  the  Chicago,  Milwau- 
kee &  St.  Paul  Railway  Company.  Judgment  for  plaintiff,  and 
defendant  appeals.     Affirmed. 

/.  D,  Elliott  and  Charles  W.  Broum,  for  appellant. 

Chauncey  L.  Wood  and  Harrison  B.  Bdwards,  for  respondent. 

Corson,  J.  This  is  an  appeal  by  the  defendant  from  a  judg- 
ment entered  in  favor  of  the  plaintiff,  and  from  the  order  deny- 
ing a  new  trial.  The  action  was  instituted  by  the  plaintiff  to 
recover  damages  for  an  injury  alleged  to  have  been  sustained 
by  her  on  October  19,  1907,  while  she  was  going  westerly  in 
a  vehicle  from  her  home  in  Rapid  Valley  to  Rapid  City  upon  the 
public  highway  parallel  with  the  defendant's  railroad,  which  at 
the  point  where  the  accident  occurred  was  in  close  proximity 
thereto.  Her  team  became  frightened  at  the  noise  made  by  the 
whistling  of  an  engine  drawing  a  cattle  train  going  east  from 
Rapid  City,  and  about  five  miles  therefrom,  in  the  forenoon  of 
that  day,  alleged  to  have  been  caused  by  reason  of  the  negligence 
of  the  defendant's  servants  and  employees.  The  negligence  al- 
leged in  the  complaint  is  as  follows:     "And  when  said  engine 
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had  come  opposite  to  this  plaintiff  and  her  said  team  and  vehicle, 
while  she  was  driving  and  traveling  on  said  highway,  and  at 
the  place  aforesaid,  and  opposite  the  said  engine  aforesaid,  and 
within  100  feet  therefrom,  and  in  plain  view  of  the  agents,  serv- 
ants, and  employees  of  defendant  in  charge  of  said  engine  and 
train,  they  seeing  and  knowing  of  the  near  proximity  of  this 
plaindfF,  with  her  said  companions  and  team,  and  knowing  of 
the  near  proximity  of  said  highway  to  said  railroad,  at  said 
place,  the  agents,  servants,  and  employees  of  defendant  need- 
lessly, carelessly,  and  with  gross  negligence  and  heedlessly  caused 
the  steam  whistle  of  said  engine  to  be  suddenly  and  violently 
blown,  with  useless,  unusual,  startling,  and  terrifying  noises 
and  screeches,  and  continued  the  same  until  some  distance  be- 
yond the  plaintiff,  thereby  greatly  frightening  the  said  team  of 
this  plaintiff,  so  that  her  said  team  became  unmanageable,  and 
by  a  sudden  spring  to  the  northward  broke  the  tongue  of  said 
vehicle,  and  then,  suddenly  dashing  forward,  ran  away,  throwing 
this  plaintiff  suddenly  and  violently  to  the  ground  and  thereby 
and  by  reason  thereof  plaintiff  received  great  bodily  injury,  etc. 
♦  *  ♦"  The  defendant  for  answer  admits  that  it  is  a  railway 
corporation,  that  it  was  running  its  train  at  the  time  and  place 
mentioned,  and  that  the  highway  mentioned  in  the  complaint 
was  located  as  stated,  but  denies  each  and  every  other  allegation 
of  the  complaint;  and  alleges  that  the  defendant  and  its  serv- 
ants used  due  care  and  caution  in  and  about  the  operation  of 
the  engine  and  train  referred  to  in  the  complaint  at  the  time  and 
place  therein  mentioned,  and  that  said  injury,  if  any  was  in  fact 
received,  .was  not  caused  by  any  negligence  or  fault  on  the  part 
of  the  defendant  or  its  servants,  but  was  caused  by  the  negligence 
and  want  of  ordinary  care  on  the  part  of  the  plaintiff. 

It  is  disclosed  by  the  evidence  that  the  place  of  the  accident 
was  on  a  public  highway  parallel  to  a  cut  on  defendant's  road, 
known  as  "stony  cut,"  on  the  farm  of  one  Lewis.  About  35 
rods  west  of  the  stony  cut  is  a  public  highway  known  as  the 
"Reading  crossing."  About  30  rods  easterly  of  the  public  cross- 
ing is  a  private  crossing  of  one  Lewis,  and  from  that  to  the  west 
end  of  the  stony  cut  is  a  distance  of  5  or  6  rods.  The  stony  cut 
is  about  20  rods  long  and  about  9  feet  6  inches  deep  in  the  mid- 
dle part,  sloping  both  ways.  At  the  east  end  of  the  stony  cut 
was  an  uncompleted  private  crossing  with  gates  through  the 
right  of  way  fences,  and  about  20  rods  east  of  the  east  end  of 
the  cut  was  a  private  crossing  known  as  the  Keliher  crossing, 
with  gates  through  the  right  of  way  fences,  and  the  defendant's 
railway  was  on  an  air  line  for  a  considerable  distance  before  it 
reached  the  public  crossing,  through  the  cut  and  for  a  consider- 
able distance  after  passing  the  private  crossings.  From  the 
public  highway  to  and  beyond  the  private  crossings  the  public 
road  ran  parallel  with  the  railroad. 
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The  train  consisted  of  an  engine,  caboose,  and  ten  cattle  cars, 
and  at  the  time  of  the  accident  the  train  was  in  the  cut,  and  the 
caboose  was  on  or  near  the  Lewis  private  crossing. 

It  is  further  disclosed  by  the  evidence  that  on  the  day  spec- 
ified the  plaintiff,  with  her  son,  a  lad  about  15  years  of  age, 
and  two  other  ladies,  were  traveling  along  this  highway  in  a 
two-seated  open  carriage  drawn  by  a  span  of  horses,  and  that 
the  son  was  driving;  that  when  passing  along  the  highway,  just 
over  the  highest  point  in  the  ridge  through  which  the  cut  was 
excavated,  they  saw  the  train  approaching,  heard  the  whistle  for 
the  public  crossing,  and  the  train,  when  nearly  opposite  the  car- 
riage in  which  the  plaintiff  was  seated,  again  whistled  and  con- 
tinued its  whistling  through  the  cut  at  which  plaintiff's  horses 
became  frightened  and  caused  one  of  them  to  jump  and  rear, 
resulting  in  the  breaking  of  the  tongue  or  pole  of  the  carriage, 
and  throwing  the  plaintiff  to  the  ground,  causing  her  quite  se- 
rious injuries. 

It  was  undisputed  that  the  horses  were  gentle,  and  that  the 
lad  driving,  though  young,  was  a  competent  and  careful  driver, 
and  that  the  horses  were  frequently  driven  by  the  plaintiff  her- 
self as  well  as  by  the  son,  and  were  not  ordinarily  frightened 
by  a  locomotive  engine  and  train  of  cars,  and  also  tiiat  the  fire- 
man noticed  that  the  team  was  frightened  and  called  the  at- 
tention of  the  engineer  to  the  fact  at  that  time.  It  is  also  un- 
disputed that  the  engine  and  train  was  in  proper  condition  and 
properly  manned  by  a  conductor,  engineer,  fireman,  and  two 
brakemeuv 

It  is  the  contention  of  the  plaintiff  that  tliere  was  no  necessity 
for  sounding  or  blowing  the  whistle  at  the  time  and  place  in  ques- 
tion, and  that  the  sounding  or  blowing  of  the  whistle  was  done 
in  a  negligent  and  unusual  manner.  The  appellant  contends, 
however,  that  the  sounding  of  the  whistle  in  approaching  the  cut 
and  within  the  same  was  proper,  as  the  train  was  approaching 
private  crossings  easterly  of  the  east  end  of  the  cut,  and  the  ap- 
proaches to  which  the  engineer  was  unable  to  fully  see  until 
very  close  to  the  crossings,  and  hence  these  private  crossings 
were  places  of  danger,  requiring  the  engineer  to  sound  the  whistle 
in  order  to  protect  the  train  and  the  passengers  and  freight 
therein,  and  also  as  a  protection  to  persons  or  live  stock  cross- 
ing the  track  at  the  private  crossings  before  mentioned.  There 
was  some  conflict  in  the  evidence  as  to  the  custom  of  sounding 
the  whistle  at  the  point  designated.  The  evidence  of  the  plain- 
tiff tended  to  prove  that  the  whistle  was  sometimes  sounded  by 
engineers  when  passing  over  this  portion  of  the  road,  and  at 
other  times  not  sounded,  and  that  the  sounding  of  the  whistle  at 
this  time  was  in  an  unusual  manner,  and,  on  the  part  of  the  de- 
fendant, that  the  engineer  in  charge  of  this  train  always  sounded 
the  whistle  when  going  over  this  portion  of  the  road  and  that 
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other  engineers  were  accustomed,  also^  to  do  the  same,  and  that 
the  whistle  was  not  sounded  in  an  unusual  manner. 

At  the  close  of  the  plaintiff's  evidence,  and  also  at  the  close  of 
all  the  evidence,  the  defendant  moved  for  the  direction  of  a  ver- 
dict in  favor  of  the  defendant  on  the  ground  that  the  plaintiff 
had  failed  to  show  any  negligence  on  the  part  of  the  defendant 
in  the  equipment  or  running  of  its  train.  This  motion  was  de- 
nied. We  are  of  the  opinion  that  the  court  committed  no  error 
in  denying  the  motion,  as  the  issue  as  to  whether  or  not  the  pri- 
vate crossings  easterly  of  the  cut  were  of  such  dangerous  char- 
acter as  to  require  the  sounding  of  the  whistle,  and  as  to  whether 
or  not  the  v/histle,  when  sounded,  was  so  done  in  an  unusual  and 
unnecessary  manner  as  to  constitute  negligence  on  the  part  of 
the  defendant,  and  also  as  to  whether  or  not  the  knowledge  of  the 
fireman  that  the  horses  were  frightened,  communicated  to  the 
engineer,  and  not  acted  upon  by  him,  constituted  negligence  on 
the  part  of  the  defendant,  were  proper  questions  for  the  jury, 
and  could  not  properly  be  determined  by  the  court. 

It  is  insisted  by  the  plaintiff  that,  while  under  the  law  of  this 
state  it  was  the  duty  of  the  engineer  to  blow  the  whistle  or  ring 
the  bell  at  least  eighty  rods  before  crossing  a  public  highway 
and  continue  the  same  to  the  crossing,  no  duty  devolved  upon 
the  engineer  by  law  to  sound  the  whistle  when  approaching 
private  crossings.  The  appellant  insists,  however,  that,  while 
the  law  does  not  require  the  engineer  to  sound  the  whistle  on 
approaching  private  crossings,  yet,  in  order  to  comply  with  the 
requirements  of  the  common  law,  it  was  his  duty  to  use  due  care 
and  caution  in  running  the  train,  and  it  is  required  that  the 
whistle  be  sounded  before  reaching  such  crossings  for  the  pro- 
tection of  the  train,  passengers,  and  freight  therein,  and  also  the 
protection  of  persons  and  live  stock  that  may  be  passing  over 
said  private  crossings.  The  plaintiff  testified  that  the  whistle 
was  blown  when  the  train  was  just  opposite  her  carriage,  and 
that  just  before  she  was  thrown  from  the  carriage,  she  noticed 
a  person  looking  out  of  the  cab  window  of  the  engine,  and  Mr. 
Ricks,  the  engineer  of  the  defendant,  testified :  "The  fireman 
spoke  something  about  some  team  being  scared  at  the  time,  but 
I  did  not  see  it." 

The  court,  at  the  request  of  the  defendant,  gave  its  second 
instruction,  which  is  as  follows:  "The  court  further  instructs 
the  jury  that  it  is  not  the  duty  of  the  engineer  or  fireman  in 
charge  of  an  engine  of  a  railroad  company  to  be  on  the  lookout 
for  travelers  on  a  highway  who  may  be  endangered  by  the  noises 
or  smoke  of  a  passing  train ;  and  in  this  case  your  verdict  must 
be  in  favor  of  the  defendant  and  against  the  plaintiff,  unless  you 
find  from  the  evidence  that  the  engineer  of  the  engine  in  ques- 
tion knew  of  the  peril  in  which  the  plaintiff  was  placed,  and  blew 
the  whistle  with  intent  to  frighten  the  plaintiff's  team,  or  to  in- 
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jure  or  annoy  her,  or  blew  the  said  whistle  heedlessly  or  reck- 
lessly, with  unnecessary  and  unusual  noises,  knowing  her  peril." 
The  court  also  gave  to  the  jury  the  fourth  instruction  requested 
by  the  defendant,  which,  after  stating  the  law  requiring  that  a 
bell  or  whistle  shall  be  placed  on  a  locomotive  engine,  and  shall 
be  rung  or  whistled  at  a  distance  of  at  least  80  rods  from  the 
place  where  the  said  railroad  shall  cross  another  road  or  street, 
and  shall  be  kept  ringing  or  whistling  until  it  shall  have  crossed 
said  road  or  street,  concludes  as  follows:     "And  I  further  in- 
struct you,  in  this  connection,  that,  after  the  engine  had  crossed 
said  public  highway,  it  was  the  right  and  duty  of  the  engineer  to 
again  sound  the  said  whistle  before  entering  the  cut  mentioned 
in  the  evidence,  if  you  find  from  the  evidence  that  the  said  cut 
and  the  two  private  crossings  to  the  east  thereof  were  points  of 
danger,  rendering  it  necessary  or  prudent   for  the  engineer  to 
sound  the  whistle  before  entering  the  said  cut  for  the  safety  of 
said  train  and  its  occupants,  or  for  the  safety  of  persons  that 
might  be  using  said  private  crossing/'    The  court  of  its  own  mo- 
tion instructed  the  jury  as  follows :    "You  are  further  instructed 
*     *     *     that  if  you  believe  from  the  testimony  in  this  case  that 
beyond  the  cut  where  the  whistle  is  alleged  to  have  commenced 
blowing  there  was  a  private  crossing,  and  that  the  view  from  the 
engine  was  obstructed  by  the  cut  so  that  stock  or  persons  ap- 
proaching the  private  crossing  could  not  be  seen,  it  was  en- 
tirely proper,  and  in  accordance  with  good  railroading,  for  the 
engineer  to  blow  his  whistle  at  this  point,  and,  if  the  accident 
occurred  by  reason  of  the  team  becoming  frightened  and  run- 
ning away  because  of  the  blowing  of  the  whistle  in  the  ordi- 
nary and  usual  manner,  then  the  plaintiff  cannot  recover,  un- 
less you  further  believe  from  the  testimony  that  the  person  in 
charge  of   the   said  engine   saw   and  knew  that   the  plaintiff's 
team  was  becoming   frightened  at   said  whistling,  and  by  the 
exercise  of  ordinary  care  could  have  stopped  the  whistling  in 
time  to  have  prevented  the  injury.     That  is  the  point  in  this 
case,  gentlemen  of  the  jury,  you  have  got  to  pass  on.    The  mere 
whistling  of  the  engine  at  this  point  was  not  negligence  on  the 
part  of  the  defendant.     If  there  was  any  negligence,  it  was  by 
reason  of  the  using  of  the  whistle  to  such  an  extent  as  to  cause 
this  accident  after  they  knew  the  peril  the  plaintiff  was  in.*'    It 
will  be  observed  that  by  the  fourth  instruction  requested  by  the 
defendant  and  given  to  the  jury  by  the  court  the  defendant,  in 
effoct,  concedes  that  the  jury  had  a  right  to  determine  whether 
or  not  the  "said  cut  and  the  two  private  crossings  to  the  east 
thereof  were  points  of  danger  rendering  it  necessary  or  pru- 
dent for  the  engineer  to  sound  the  whistle  before  entering  the 
said  cut."    Upon  this  question,  there  was  a  conflict  in  the  evi- 
dence, and,  there  being  such  conflict,  it  was  for  the  jury  to  de- 
termine therefrom  whether  or  not  the  cut  and  the  two  private 
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crossings  constituted  such  places  of  danger  as  required  the 
sounding  of  the  whistle  at  the  point  where  the  same  was  sounded 
about  opposite  the  plaintiff  as  she  passed  the  train  on  the  high- 
way. Assuming  that  the  jury,  therefore,  after  a  full  considera- 
tion of  the  evidence,  were  of  the  opinion  that  the  cut  and  the 
two  private  crossings  easterly  thereof  were  not  such  places  of 
danger  as  required  the  sounding  of  the  whistle  continuously, 
in  the  cut,  then  clearly  the  defendant  was  guilty  of  negligence 
by  its  agents  and  servants  so  continuously  sounding  the  whistle 
in  the  cut  after  the  engineer  had  notice  of  the  plaintiff's  peril. 
While  it  is  true  that  the  engineer  testified  on  the  part  of  the  de- 
fendant that  the  cut  and  crossings  to  the  easterly  of  the  same 
were  points  of  danger,  this  statement  was  not  corjclusive  upon 
the  plaintiff  as  all  the  facts  relative  to  the  location  of  these  cross- 
ings were  before  the  jury,  and  it  was  therefore  their  province 
to  determine  from  such  facts  whether  or  not  it  was  necessary 
for  the  engineer  to  continuously  sound  the  whistle  while  pass- 
ing through  the  cut  and  before  reaching  these  private  crossings, 
notwithstanding  the  positive  statement  of  the  engineer.  But  in 
the  view  we  take  of  the  case  we  are  inclined  to  the  opinion  that 
the  engineer  was  clearly  guilty  of  negligence  in  failing  to  cease 
sounding  the  whistle  after  he  was  notified  by  the  fireman  that 
the  team  was  frightened,  as  the  evidence  shows  he  could  have 
proceeded  a  few  hundred  feet  after  the  whistle  had  been 
sounded  before  again  sounding  the  same,  as  it  appears  from  the 
evidence  that  the  private  crossing,  completed  and  in  use.  was 
several  hundred  feet  easterly  of  the  east  end  of  the  cut,  and  with 
safety  to  thie  train  and  safety  to  persons  or  live  stock  crossing 
the  track  at  the  private  crossing,  and  under  such  circumstances 
we  are  of  the  opinion  it  was  the  duty  of  the  engineer  to  have 
done  so.  While  it  is  a  well-established  rule  that  the  engineer 
and  fireman  are  not  required  to  keep  a  lookout  for  persons  trav- 
eling upon  a  highway  in  close  proximity  to  the  railroad,  yet, 
when  the  engineer  sees  that  a  team  is  frightened,  it  is  his  duty 
to  cease  the  whistling  until  the  peril  is  passed,  in  the  absence  of 
apparent  danger  to  his  train,  and  this  seems  to  be  the  view  sus- 
tained by  the  authorities. 

In  33  Cyc.  1145,  the  law  in  regard  to  injuries  to  persons  on 
highways  is  stated  as  follows:  "Where  the  railroad  is  situated 
upon  or  along  a  public  street  or  highway,  the  public  has  the 
right  to  use  the  street  as  well  as  the  railroad  company,  and  the 
rights  of  each  therein  must  be  exercised  with  due  regard  to  the 
rights  of  the  other.  A  person  upon  such  a  street  or  highway 
is  not  a  trespasser  or  mere  licensee;  and  it  is  the  duty  of  the 
railroad  company  in  such  a  case  to  exercise  reasonable  care  and 
diligence,  *  *  *  and  to  otherwise  exercise  ordinary  care 
and  prudence  to  prevent  injuring  such  a  traveler.  *  *  * 
This  duty  on  the  part  of  the  railroad  company  to  prevent  in- 
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juring  persons  on  adjacent  highways  or  premises  ordinarily 
arises  only  after  it  has  become  aware  of  the  person's  preseixe 
and  peril.  *  *  *  a  railroad  company  is  not  liable  therefore 
for  injuries  caused  by  horses  upon  a  street,  highway,  or  other 
premises  near  a  railroad  track  becoming  frightened  at  the  or- 
dinary appearance  and  movements  of  a  train  or  cars  under  pru- 
dent and  careful  management.  But  it  is  liable  where  the  fright 
and  consequent  injury  is  caused  by  some  negligent  or  unnec- 
essary act  or  omission  on  the  part  of  the  company,  as  where  it 
fails  to  use  all  reasonable  means  at  hand,  such  as  abating  noise, 
or  stopping  engines,  if  practicable  to  do  so,  which  a  man  of  or- 
dinary prudence  would  use  to  allay  the  fright  of  the  animal  after 
seeing  it  and  knowing  or  having  reason  to  believe  that  it  would 
became  frightened  or  unmanageable  and  cause  the  injury. 
*  *  *  "  The  learned  author  of  the  article  cites  a  large  number  of 
cases  from  the  different  states  in  support  of  his  propositions, 
among  which  is  the  late  case  of  Alabama  Great  Southern  R. 
Co.  V.  Fulton,  144  Ala.  332,  39  South.  282,  from  which  we  quote 
the  following :  "The  plaintiff,  of  course,  had  a  right  to  be  where 
he  was  and  as  he  was  when  he  was  injured  in  consequence  of 
his  mule  becoming  frightened  by  the  defendant's  train.  *  *  * 
Therefore  defendant's  trainmen  were  under  no  duty  to  keep  a 
lookout  for  him,  but  their  duties  in  respect  to  him  arose  only 
after  they  became  aware  of  his  presence  and  peril.  If,  after  be- 
coming aware  that  his  mule  was  becoming  frightened  by  the  en- 
gine, or  the  noises  being  made  by  the  operation  of  the  engine, 
they  failed  to  use  every  means  at  hand  which  a  man  of  ordinary 
care  and  prudence  would  have  had  recourse  to  allay  the  fright 
of  the  animal,  such  as  abating  the  noises,  stopping  the  engine, 
that  being  practical,  etc.,  and  injury  resulted  from  such  failure 
to  the  plaintiff,  defendant  would  be  liable  in  damages  in  this  ac- 
tion. Glass  V.  Memphis  &  Charleston  R.  R.  Co.,  94  Ala.  581 
[10  South.  215]  ;  Ala.  Great  Southern  R.  R.  Co.  v,  Linn,  103 
Ala.  139  [15  South.  508] ;  23  Am.  &  Eng.  Ency.  Law,  pp.  744, 
745."  In  23  Am.  &  Eng.  Ency.  of  Law,  p.  744,  the  law  appli- 
cable to  this  class  of  cases  is  thus  stated :  "Although  there  is 
no  obligation  upon  those  in  charge  of  a  train  to  keep  a  lookout 
on  adjacent  premises  or  streets  to  observe  the  effect  of  the  move- 
ment or  noise  of  the  train  upon  teams,  yet,  if  the  engineer  sees 
that  a  team  has  been  frightened  and  that  an  accident  is  immi- 
nent, it  is  his  duty  to  cease  the  noise,  and,  if  necessar>\  to  stop 
the  train,  and  a  failure  to  do  so  constitutes  negligence."  See 
note  to  the  case  of  Everett  v.  Great  Northern  Railway  Co.,  10 
Am.  &  Eng.  Ann.  Cas.  294,  and  also  note  to  the  case  of  Johnson 
V.  Southern  Pacific  Railroad  Co.,  3  Am.  &  Eng.  Ann.  Cas.  358, 
and  cases  cited. 

The  statement  of  the  engineer  that  he  did  not  see  the  peril  in 
which  the  plaintiff  was  placed  is  not  sufficient  to  exonerate  the 
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company  where  he  is  informed  by  his  fireman  that  persons  are 
in  peril  on  the  highway  in  close  proximity  to  the  track,  whose 
animals  are  frightened  by  the  sounding  of  the  whistle.  Both 
the  law  and  a  regard  for  the  safety  of  the  persons  so  in  peril 
require  the  engineer  to  cease  blowing  his  whistle  for  a  time  that 
injury  to  the  party  passing  upon  the  highway  may  be  prevented. 
This  seems  to  have  been  the  view  of  the  trial  court,  as  he  in- 
stncted  the  jury:  "If  there  was  any  negligence,  it  was  by  rea- 
son of  the  using  of  the  whistle  to  such  an  extent  as  to  cause  this 
accident  after  they  knew  the  peril  the  plaintiff  was  in."  And, 
assuming  that  it  was  not  negligence  for  the  engineer  to  sound 
the  whistle  at  the  time  he  first  did  so  in  the  cut,  we  are  of  the 
opinion,  as  before  stated,  in  not  ceasing  to  sound  the  same,  after 
being  notified  by  the  fireman  that  the  team  was  frightened,  he 
was  guilty  of  such  negligence  as  rendered  the  defendant  liable, 
if  the  jury  found,  as  they  evidently  might  have  done,  that  the 
continuing  of  such  whistling  was  the  proximate  cause  of  the  in- 
jury. 

It  is  contended  by  the  appellant  that  there  is  a  conflict  be- 
tween the  instructions  of  the  court  of  its  own  motion  and  in- 
struction No.  2  given  by  the  court  at  the  request  of  the  defend- 
ant, and  also  instruction  No.  4,  requested  by  defendant.  It  is 
also  contended  by  the  appellant  that  the  verdict  of  the  jury  is 
contrary  to  instruction  No.  2  given  at  the  request  of  the  defend- 
ant, and  also  No.  4.  The  contention  of  the  appellant  that  there 
is  a  conflict  between  the  charge  of  the  court  given  on  its  own 
motion  and  the  instructions  given  by  the  court  at  the  request  of 
the  defendant  is  in  our  opinion  not  tenable.  That  portion  of  in- 
struction No.  2,  requested  by  the  defendant  and  given  by  the 
court,  that,  "unless  you  find  from  the  evidence  that  the  engineer 
of  the  engine  in  question  knew  of  the  peril  in  which  the  plaintiff 
was  placed,  and  blew  the  whistle  with  intent  to  frighten  the 
plaintiff's  team,  or  to  injure  her  or  annoy  her,"  was  entirely  in- 
applicable to  this  case,  as  there  was  no  evidence  tending  to  prove 
that  the  engineer  blew  the  whistle  with  intent  to  frighten  plain- 
tiff's team  or  to  injure  or  annoy  her.  The  latter  part  of  the  in- 
struction, as  follows:  "Or  blew  the  said  whistle  heedlessly  or 
recklessly,  with  unnecessary  and  unusual  noises,  knowing  her 
peril" — fairly  construed,  is  not  inconsistent  with  the  instruction 
of  the  court  given  on  its  own  motion,  which  is  as  follows:  •  "If 
there  was  any  negligence,  it  was  by  reason  of  the  using  of  the 
whistle  to  such  an  extent  as  to  cause  this  accident  after  they 
knew  the  peril  the  plaintiff  was  in."  The  prominent  idea  con- 
veyed by  both  instructions  is  that,  if  the  engineer  unnecessarily 
continued  the  blowing  of  the  whistle  after  being  informed  of 
the  peril  of  the  plaintiff,  he  was  guilty  of  negligence.  Assuming, 
however,  that  the  instruction  given  at  the  request  of  the  defend- 
ant stated  the  law  correctly,  there  was  some  evidence  tending  to 
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prove  that  the  blowing  of  the  whistle  was  done  in  an  unusual 
manner;  as  one  witness  describing  the  whistling  testified  that  "it 
was  pretty  near  all  kinds  I  guess,"  and  on  cross-examination  he 
testified,  in  answer  to  the  following  question:  "Q.  Now,  state 
whether  or  not  from  the  time  you  first  heard  the  whistle  starting 
to  blow  at  what  you  call  the  west  end  of  the  cut  until  it  passed 
you  it  was  continually  whistling?  A.  Well,  yes;  kind  of  a  long 
whistle,  and  a  few  toots  mixed  in  with  it.  is  the  wav  I  would  ex- 
press  it."  If  the  jury  believed  the  evidence  of  the  witness  for 
the  plaintiff  that  the  whistling  '*was  pretty  near  all  kinds,"  and 
that  it  was  not  the  usual  whistle  given  at  highway  crossings, 
then  they  might  properly  have  found  that  the  engineer  blew  the 
said  whistle  heedlessly  and  recklessly  with  unnecessary  and  un- 
usual noises,  knowing  the  plaintiff's  peril. 

We  are  of  the  opinion,  therefore,  that  there  was  no  material 
conflict  between  the  charge  of  the  court  of  its  own  motion  and 
the  instructions  given  at  the  request  of  the  plaintiff  before  re- 
ferred to.  And  we  are  also  of  the  opinion  that  the  verdict  of 
the  jury  is  not  in  conflict  with  the  instructions  and  charge  of  the 
court.  Under  these  instructions  and  charge,  it  was  competent 
for  the  jury  to  find  from  all  the  evidence  that  the  crossings  east- 
erly of  the  cut  were  not  jx)ints  of  danger  requiring  the  sounding 
of  the  whistle  at  the  point  where  it  was  sounded  in  the  cut  and 
continuing  the  same  after  the  engineer  was  notified  of  the  peril 
of  the  plaintiff.  Clearly,  therefore,  the  verdict  of  the  jury  was 
justified  on  the  ground  that  the  cut  and  the  Keliher  crossing  were 
not,  under  the  circumstances,  points  of  danger  requiring  the 
whistling  in  the  cut;  and  the  verdict  of  the  jury  was  clearly 
justified  also  on  the  ground  that  the  engineer  was  guilty  of  neg- 
ligeince  in  not  ceasing  to  blow  the  whistle  for  a  time  after  he 
was  notified  of  the  plaintiff's  peril. 

It  is  further  contended  by  the  defendant  that  the  court  erred 
and  abused  its  discretion  in  refusing  to  direct  the  jury  to  find 
upon  the  particular  questions  of  fact  requested  by  the  defendant, 
but  as  no  exception  was  taken  to  the  charge  of  the  court  to  the 
jury,  in  effect  leaving  to  the  jury  the  discretion  of  finding  or  not 
finding  upon  the  particular  questions  submitted  by  the  defendant, 
that  part  of  the  charge  is  not  subject  to  review  by  this  court. 
We  wish  it  distinctly  understood  that  in  making  this  decision  we 
express  no  opinion  as  to  the  duty  of  the  engineer  in  sounding 
the  whistle  continuously  for  the  80  rods  before  reaching  a  public 
crossing,  and  as  to  whether  or  not,  under  the  provisions  of  our 
Code,  he  would  be  justified  to  cease  whistling  at  any  point  within 
the  80  rods,  as  that  question  is  not  now  before  us. 

Finding  no  error  in  the  record,  the  judgment  of  the  circuit 
court,  and  order  denying  a  new  trial  are  affirmed. 
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(Supreme  Court  of  South  Dakota,  May  24,  1910.) 

[127  N.  W.  Rep.  653.] 

Railroads — Killing  Live  Stock — Failure  to  Pence. — Sess.  Laws 
1907,  c.  218,  §  1,  provides  that  a  railway  company  failing  to  fence 
against  live  stock  and  maintain  cattle  guards  where  the  right  to  do 
so  exists  shall  be  liable  to  the  owner  of  any  stock  killed  or  injtired. 
Civ.  Code,  §  542,  provides  that,  when  an  owner  shall  inclose  his  land 
on  all  sides  except  the  side  abutting  on  a  railroad,  it  shall  be  the 
duty  of  the  company  to  construct  a  fence  on  that  side.  Held,  that 
Sess.  Laws  1907,  c.  218,  §  1,  is  not  controlled  by  Civ.  Code,  §  542, 
so  as  to  make  it  the  duty  of  a  railroad  to  fence  only  where  the  ad- 
joining owner  has  complied  with  section  542,  but  a  railroad  having 
failed  to  provide  a  cattle  guard  where  it  had  the  right  to  do  so,  and 
having  killed  a  cow,  a  right  to  recover  is  established. 

Railroads — Killing  Live  Stock — Contributory  Negligence.  —  A 
stock  owner  having  the  right  to  turn  his  cattle  loose  where  he  did 
without  any  one  in  charge,  the  fact  that  he  placed  a  person  in  charge, 
no  matter  how  young,  would  in  no  manner  alter  the  liability  of  a 
railroad  company  for  killing  a  cow. 

Evidence— Best  and  Secondary — Existence  of  Highway. — ^Under 
the  statute  declaring  all  section  lines  highways,  the  existence  of  a 
highway  may  be  established  by  parol. 

Railroads— Killing  Stock— Double  LiabUity— Constitutionality.*— 
Sess.  Laws  1907,  c.  218,  §  1,  imposing  a  double  liability  on  a  railroad 
company  killing  or  injuring  live  stock  if  it  shall  fail  to  pay  there- 
for within  60  days  after  notice,  is  constitutional. 

Appeal  from  Circuit  Court,  Lake  County. 

Action  by  Charles  Lidel  against  the  South  Dakota  Central 
Railway  Company.  From  a  judgment  for  plaintiff  and  an  or- 
der denying  a  new  trial,  defendant  appeals.     Affirmed. 

Joe  Kirby,  for  appellant. 

Krause  &  Krause,  for  respondent. 

Whiting,  P.  J.  This  action  was  commenced  in  justice  court, 
and  a  new  trial  thereafter  had  in  circuit  court  Plaintiff  sought 
to  recover  the  value  of  a  cow  killed  upon  the  right  of  way  of 

*For  the  authorities  in  this  series  on  the  subject  of  the  consti- 
tutionality of  statutes  prescribing  penalties  to  compel  railroads  to 
perform  their  duties  to  the  public,  etc.,  see  foot-note  of  Downey  v. 
Northern  Pac.  Ry.  Co.  (N.  Dak.),  35  R.  R.  R.  598,  58  Am.  &  Eng. 
R.  Cas..  N.,S..  598;  foot-note  of  Thweat  v.  Atlantic  Coast  Line  R. 
Co.  (S.  Car.),  35  R.  R.  R.  431,  58  Am.  &  Eng.  R.  Cas.,  N.  S.,  431; 
second  head-note  of  Tracy  v.  New  York,  etc.,  R.  Co.  (Conn.),  34 
R.  R.  R.  105,  57  Am.  &  Eng.  R.  Cas.,  N.  S.,  105. 

38  R  R  R— 41 
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defendant  company  by  one  of  defendant's  engines.  No  ques- 
tion was  raised  upon  the  pleadings.  It  appears  that  defendant's 
line  of  railway  passed  through  section  34  in  a  certain  township 
in  Lake  county,  and  from  there  in  a  southerly  direction  across 
section  3  in  said  township.  Plaintiff  offered  oral  testimony  to 
show  that  there  was  a  public  highway  between  said  sections, 
which  evidence  was  objected  to  upon  the  ground  that  it  was  not 
the  best  evidence  to  establish  the  existence  of  si>ch  highway, 
which  objection  was  overruled.  The  evidence  tended  to  show 
that  the  right  of  way  across  section  3  was  fenced  on  each  side; 
that  on  the  north  side  of  section  3  no  cattle  guards  had  been 
placed  to  prevent  cattle  going  upon  said  right  of  way;  that 
plaintiff  farmed  lands  on  section  34,  and  that  his  cattle,  in  charge 
of  his  little  son,  were  feeding  on  the  cornstalks  on  such  land, 
when  one  cow  escaped  and  passed  off  from  section  34  onto  sec- 
tion 3,  entering  the  defendant's  right  of  way  at  the  north  line  of 
said  section  3  between  the  (company's  lateral  fences;  that  while 
upon  such  right  of  way  said  cow  was  killed  by  defendant's  lo- 
comotive; that  said  cow  was  of  the  value  of  $35;  that  more 
than  60  days  prior  to  the  commencement  of  this  action  plaintiff 
made  and  served  notice  of  loss  of  such  cow,  stating  the  manner 
how,  time  when,  and  place  where  same  occurred  with  his  af- 
fidavit thereto,  and  served  the  same  upon  the  defendant;  that 
defendant  had  not  paid  such  loss  or  offered  in  any  manner  to 
settle  therefor.  The  evidence  on  the  part  of  defense  tended  to 
show  that  the  locomotive  and  train  were  properly  equipped  and 
properly  run ;  that  the  man  in  charge  of  the  engine  did  not  dis- 
cover the  cow  until  too  close  to  her  to  allow  of  stopping  the  train, 
but  did  what  was  possible  in  effort  to  stop  the  train.  Defendant 
moved  for  directed  verdict,  which  was  denied,  and  the  court  in- 
structed the  jury  that  defendant  was  obliged,  under  the  law.  to 
fence  its  right  of  way  and  construct  cattle  guards  at  all  places 
except  stations  and  like  places  needed  for  public  use;  that,  if 
the  jury  found  that  the  cow  entered  upon  the  right  of  way  where 
the  same  was  not  fenced  or  where  the  same  was  without  cattle 
guards  on  the  north  side  of  said  section  3,  and  was  killed  by  de- 
fendant's locomotive,  then  the  defendant  company  must  respond 
to  the  plaintiff ;  and  that  any  effort  to  avoid  the  injury  after  dis- 
covering the  cow  upon  the  track  would  not  excuse  defendant 
from  liability.  These  instructions  were  ohjertec!  to.  "^he  inry 
returned  a  general  verdict  in  favor  of  plaintiff  for  $35,  motion 
for  new  trial  was  made  before  the  trial  court  and  denied,  and 
judgment  was  rendered  by  such  court  in  favor  of  the  plaintiff 
for  $70  besides  costs.  The  defendant  has  appealed  to  this 
court  from  such  judgment,  and  from  the  order  denying  a  new 
trial. 

Upon  such  appeal  the  defendant  raised  the  following  ques- 
tions :     ( 1 )     Whether  the  court  erred  in  receiving  oral  testimony 
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to  prove  that  the  section  line  was  a  highway.  (2)  Whether  the 
court  erred  in  refusing  to  direct  a  verdict  in  favor  of  the  defend- 
ant. (3)  Whether  the  court  erred  in  ruling,  over  objection, 
and  charging  the  jury,  that  defendant  company  was  obliged  to 
fence  the  light  of  way  and  erect  cattle  guards  at  all  places  ex- 
cept station  grounds  and  the  like,  and  that  defendant  was  not 
excused  from  liability  by  its  attempting  to  avoid  the  accident 
after  discovering  the  cow  on  the  track,  and  that  defendant  as- 
sumed absolute  liability  if  the  cow  came  upon  the  track  at  the 
place  detailed  where  the  railway  company  had  not  placed  a  cattle 
guard  on  the  north  side  of  section  3.  (4)  Whether  the  court 
erred  in  rendering  judgment.  (5)  Whether  the  court  erred  in 
rendering  judgment  in  twice  the  amount  of  verdict. 

This  action  is  brought  under  the  provisions  of  chapter  218, 
Sess.  Laws  1907,  which,  so  far  as  material  to  the  matter  before 
us,  reads  as  follows:  "Sec.  1.  Duty  of  Railroad  Companies. — 
Any  corporation  operating  a  railway  and  failing  to  properly 
fence  the  same  against  live  stock  and  keep  the  same  in  repair 
and  maintain  proper  and  sufficient  cattle  guards  at  all  points 
where  the  right  to  fence  or  maintain  cattle  guards  exists,  shall 
be  liable  to  the  owner  of  any  stock  killed  or  injured  by  reason 
of  the  want  of  such  fence  or  cattle  guard,  for  the  full  amount 
of  the  damage  sustained  by  the  owner  on  account  thereof,  unless 
it  was  occasioned  by  his  act  or  that  of  his  agent ;  and  to  recover 
the  same  it  shall  only  be  necessary  for  him  to  prove  the  loss  of 
or  injury  to  his  property.  If  such  corporation  fails  or  neglects 
to  pay  such  damage  within  sixty  days  after  notice  in  writing  that 
a  loss  or  injury  has  occurred,  accompanied  by  an  affidavit 
thereof,  served  upon  any  officer  or  station  or  ticket  agent  em- 
ployed by  said  corporation  in  the  county  where  such  loss  or  in- 
jury occurred,  such  owner  shall  be  entitled  to  recover  from  the 
corporation  double  the  amount  of  damage  actually  sustained  by 
him.  If  such  railway  company  shall,  within  said  sixty  days, 
offer  in  writing  to  pay  a  fixed  sum,  being  the  reasonable  market 
value  of  the  animals  so  killed,  and  the  owner  thereof  shall  re- 
fuse to  accept  the  same,  then  in  any  aption  thereafter  brought 
for  damages  where  such  owner  recovered  a  less  sum  as  the  value 
of  the  animals  so  killed  than  'the  amount  so  offered,  then 
such  owner  shall  recover  only  the  actual  value  of  such  animals 
and  the  railway  company  shall  recover  its  costs  against  such 
owner.  No  law  of  the  state  or  any  local  or  police  regulation  oi 
any  county,  township,  city,  or  town  relating  to  the  restraint  of 
domestic  animals,  or  in  relation  to  the  fences  of  farmers  or 
landowners,  shall  be  applicable  to  railway  tracks,  unless  specif- 
ically so  stated  in  such  law  and  regulation.     *     *     *  " 

It  is  the  contention  of  the  defendant  that  this  statute  is  con- 
trolled by  section  542  of  the  Revised  Civil  Code,  and  the  defend- 
ant contends  that  it  was  the  duty  of  the  defendant  to  construct  a 
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fence  only  where  the  adjoining  landowner  had  complied  with 
the  provisions  of  section  542.  While  we  agree  with  counsel 
that  these  two  acts  are  both  in  full  force,  we  are  unable  to  agree 
in  the  conclusion  that  he  draws  therefrom.  To  our  mind  it  is 
clear  that  the  things  sought  to  be  effected  by  these  two  sections 
are  entirely  separate  and  distinct.  Under  section  542,  when 
the  adjoining  landowner  has  erected  the  necessary  fence,  it 
then  becomes  the  absolute  legal  duty  of  the  railway  company, 
without  any  notice  whatever,  to  erect  a  fence  to  connect  with 
the  landowner's  fence,  and  thus  inclose  the  land  of  such  land- 
owner.   Wold  V.  S.  D.  Central  Ry.  Co.,  23  S.  D.  ,  122  N. 

W.  538.  The  other  law  was  passed  for  the  purpose  of  fixing 
the  liability  of  railroad  companies  where  they  had  failed  to 
properly  guard  their  right  of  way,  and  it  establishes  certain 
rules  of  evidence  in  this  class  of  cases,  and  provides  a  penalty 
of  double  damages  under  certain  circumstances.  It  will  be  seen 
by  a  reading  of  this  law  that  it  does  not  make  any  provision  un- 
der which  a  railroad  company  could  be  compelled  to  build  any 
fence  whatsoever,  leaving  section  542,  supra,  the  only  provision 
for  compelling  the  erection  of  fences.  Under  chapter  218  supra, 
the  railroad  company  may  still,  if  it  sees  fit  and  is  willing  to 
run  the  risk  of  the  damages  therein  provided,  leave  its  right  of 
way  wholly  unfenced.  The  defendant  company  having  wholly 
failed  to  provide  a  cattle  guard  to  protect  its  right  of  way  where 
it  had  the  right  to  erect  same,  and  the  plaintiff  having  proven 
the  killing  of  the  cow  upon  said  right  of  way  of  defendant, 
as  well  as  the  value  of  such  cow,  the  plaintiff's  case  was  fully 
established,  and  the  only  thing  that  would  relieve  the  defendant 
would  be  to  show  that  through  the  affirmative  act  of  the  plaintiff 
or  his  agent  the  cow  in  question  came  upon  the  said  right  of  way 
of  defendant  company.  Jensen  v,  S.  D.  Cent.  Ry.  Co.  (S.  D.) 
127  N.  W.  650.  Plaintiff  had  an  absolute  right  to  turn  his  cat- 
tle loose  on  section  34  without  any  one  in  charge  of  them,  and, 
if  then  they  had  wandered  upon  this  right  of  way  and  had  been 
killed,  the  defendant  would  have  been  liable;  and  the  mere  fact 
that,  instead  of  leaving  them  without  any  one  in  charge,  the 
plaintiff  saw  fit  to  place  some  one  in  charge  of  them,  be  that 
person  ever  so  young,  would  4n  no  manner  alter  the  liability 
of  this  defendant. 

Appellant  virtually  abandons  the  claim  that  the  court  erred 
in  allowing  oral  testimony  to  estaWish  the  existence  of  a  high- 
way between  sections  34  and  3,  and  certainly  there  is  nothing 
in  such  claim.  The  laws  of  this  state,  declaring  all  section  lines 
to  be  highways  except  in  certain  exceptional  cases,  renders  it 
unnecessary  for  a  party  to  offer  any  proof  other  than  the  fact 
that  the  point  in  question  was  on  the  section  line,  which  is  a 
matter  certainly  open  to  proof  by  oral  testimony.  Lawrence  v. 
Ewerts,  21  S.D.  580,  114  N.  W.  709;  Lowe  v.  East  Sioux  Falls 
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Quarry  Co.  (S.  D.)  126  N.  W.  609.  What  we  have  said  above 
fully  answers  the  claim  of  appellant  that  the  trial  court  should 
have  directed  a  verdict  in  appellant's  favor. 

Only  one  question  is  left  for  our  consideration:  Did  the 
court  err  in  rendering  a  judgment  for  twice  the  sum  named  in 
the  general  verdict?  Appellant  contends  that  said  chapter  218, 
supra,  is  unconstitutional,  and,  moreover,  that,  even  if  such  law 
should  be  held  constitutional,  yet  the  jury  must  find  the  double 
damage,  and,  where  the  jury  reports  a  general  verdict,  the  court 
cannot  enter  judgment  for  double  the  amount  thereof.  In  this 
case,  as  in  the  case  of  Krumm  v.  S.  D.  Cent.  Ry.  Co.  (just  de- 
cided by  this  court),  infra,  the  record  on  appeal  does  not  pre- 
sent the  instructions  given  the  jury  by  the  trial  court.  The  first 
of  the  above  contentions  is  answered  adversely  to  appellant  in 
the  Jensen  Case,  supra,  and  the  other  contention  is  answered  ad- 
versely to  appellant  in  both  the  Jensen  and  Krumm  Cases,  supra. 

The  judgment  and  order  denying  a  new  trial  are  affirmed. 


Schmidt  v.  Pennsylvania  R.  R. 

(Circuit  Court  of  Appeals,  Third  Circuit,  August  19,  1910.) 

[181    Fed.   Rep.   83.] 

Railroads — Injuries  to  Persons  Using — Licensee — Duty  of  Rail- 
road toward  Permissive  Way  Across.* — Defendant  railroad  company 
opened  a  freight  train  at  a  point  where  two  paths  crossing  the  track 
converged,  near  the  center  of  a  city  block.  These  paths  had  been 
used  freely  by  workmen  and  others  who  were  accustomed  to  cross 
the  tracks  for  a  long  time.  Plaintiff,  a  boy  of  8J^,  was  injured  while 
crossing  through  the  opening  between  the  cars  by  being  run  over 
by  the  train  while  being  closed  together  after  he  had  tripped  and 
fallen  over  a  rail.     Held,   that  plaintiff  was  a  mere  licensee   as   to 

*For  the  authorities  in  this  series  on  the  question  what  does,  and 
does  not,  constitute  a  license  to  travel  on  or  across  a  railroad  track, 
see  first  foot-note  of  Chesapeake,  etc.,  Ry.  Co.  v.  Ball  (Ky.),  35  R. 
R.  R.  238,  58  Am.  &  Eng.  R.  Cas..  N.  S.,  238;  second  foot-note  of 
Langenfeld  v.  Union  Pac.  R.  Co.  (Neb.),  34  R.  R.  R.  727,  57  Am.  & 
Eng.  R.  Cas.,  N.  S.,  727. 

For  the  authorities  in  this  series  on  the  subject  of  the  duties  of 
trainmen  to  licensees  or  trespassers  on  railroad  tracks  before  their 
presence  is  discovered,  see  first  foot-note  of  Southern  Ry.  Co.  v. 
Stewart  (Ala.),  35  R.  R.  R.  234,  58  Am.  &  Eng.  R.  Cas.,  N.  S.,  234; 
third  head-note  of  Chesapeake,  etc.,  Ry.  Co.  v.  Corbin  (Va.),  35  R. 
R.  R.  229,  58  Am.  &  Eng.  R.  Cas..  N.  S..  229;  foot-note  of  Florida 
Ry.  Co.  V,  Sturkey  (Fla.),  34  R.  R.  R.  410,  57  Am.  &  Eng.  R.  Cas., 
N.  St.,  410;  first  head-note  of  Miller  v.  Illinois  Cent.  R.  Co.  (Ky.), 
34  R.  R.  R.  396,  57  Am.  &  Eng.  R.  Cas.,  N.  S.,  396. 
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Mrhom  the  railroad  company  was  under  no  obligation  to  give  warn- 
ing before  the  closing  of  the  cut,  and  that  it  was  therefore  not 
liable. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the 
District  of  New  Jersey. 

Action  by  one  Schmidt  against  the  Pennsylvania  Railroad. 
From  a  judgment  for  defendant,  plaintiflF  brings  error.    Affirmed. 

Alfred  P.  Skinner^  for  plaintiff  in  error. 
Albert  C,  Wall  and  James  B.  Vredenburgh,  for  defendant  in 
error. 

Before  Buffington  and  Lanning,  Circuit  Judges,  and  Arch- 
bald,  District  Judge. 

Archb.\ld,  District  Judge.  The  plaintiff,  a  boy  some  eight 
and  a  half  years  old,  was  injured  while  crossing  the  tracks  of 
the  defendant  company  between  the  cars  of  a  parted  freight 
train,  at  a  point  intermediate  between  certain  streets  in  the  city 
of  Newark.  The  place  where  the  accident  occurred  was  the 
center  of  a  city  block  or  square,  across  which  the  defendant 
company  has  two  tracks,  running  north  and  south,  and  extending 
to  a  freight  yard  a  short  distance  beyond.  The  land  on  the  east 
side  of  the  tracks,  within  the  square,  is  entirely  vacant,  and 
nearly  so  on  the  west  side;  and  on  the  east  the  space  is  fre- 
quently used  by  children  as  a  playground.  The  square  not  be- 
ing inclosed  by  .fences,  workmen  and  others  are  accustomed  to 
cross  freely  from  one  side  to  the  other,  passing  over  the  rail- 
road tracks  in  doing  so.  Two  well -defined  diagonal  paths,  prior 
to  the  accident,  had  developed  in  this  way  on  the  east  side,  which 
converged  and  met  at  the  tracks  somewhere  about  the  center  of 
the  square;  and  a  similar  path  starting  just  opposite  to  this  across 
the  tracks  ran  northwest  to  the  side  streets  in  that  direction. 
This  condition  had  existed  for  several  years,  and  was  well  un- 
derstood and  made  use  of  by  persons  living  in  the  neighborhood. 

On  the  clay  of  the  accident,  the  complainant  and  a  companion, 
after  watching  some  boys  who  were  playing  ball  on  the.  east 
side,  started  to  cross  the  tracks,  at  the  point  where  the  two  paths 
converged,  in  order  to  take  the  path  on  the  other  side,  on  their 
way  home.  Some  cars  of  broken  stone  were  being  unloaded 
on  the  easterly  track,  and  the  stone  was  scattered  in  piles  along 
it;  and  on  the  westerly  track  there  was  a  long  train  of  freight 
cars  with  an  engine  attached,  which  had  been  uncoupled  and  cut 
in  two  for  some  purpose  about  at  the  point  where  the  path 
crossed  the  tracks,  the  boys  taking  advantage  of  the  opening  in 
the  train  to  get  by.  The  first  boy  got  safely  through;  but  the 
plaintiff,  in  some  way,  caught  his  foot  under  the  outer  rail  as 
he  was  about  to  step  over  it  and  tripped  and  fell,  landing^  out- 
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side  of  the  track;  and  just  at  that  moment  the  cars  were  bumped 
together  by  the  engine  at  the  other  end,  a  considerable  distance 
off,  and  the  wheels  ran  over  and  severed  the  plaintiff's  leg.  The 
contention  is  that,  by  the  long  .acquiescence  of  the  defendant 
company  in  the  use  of  the  paths  running  up  to  and  crossing 
their  right  of  way,  the  public  had  acquired  the  right  to  cross 
at  that  point,  which  the  company  was  bound  to  take  notice  of 
and  respect;  and  that,  having  cut  and  opened  the  train,  which 
was  on  the  westerly  track,  at  the  point  where  the  path  crossed 
it,  the  men  in  charge  of  the  train,  before  closing  the  opening, 
were  bound  to  give  warning,  either  by  some  one  stationed  at 
the  place  for  the  purpose,  or  by  the  engine,  at  the  other  end, 
whistling  or  ringing  its  bell;  and  that  to  bump  the  cars  together 
without  notice,  and  without  regard  to  whether  any  one  was  go- 
ing across,  as  was  done,  was  negligence  which  made  the  company 
liable  to  any  one  such  as  the  plaintiff,  who  was  injured  thereby. 

It  is  to  be  noticed  that  the  plaintiff  was  not  struck  and  thrown 
down  by  the  sudden  movement  imparted  to  the  cars,  but  in  some 
unexplained  way  his  foot  was  caught  by  the  rail  and  he  was 
thrown  forward ;  the  wheels  of  the  cars  coming  on  him  and  cut- 
ting off  his  foot,  while  he  lay  in  that  position.  It  is  not  alto- 
gether the  same  therefore,  as  if  the  cars,  being  suddenly  started, 
bumped  into  him  and  threw  him  down.  The  accident  resulted 
because  he  tripped  and  fell,  without  which  it  apparently  would 
not  have  occurred.  But  passing  this  by,  if  the  company,  as 
contended,  was  bound  by  long  acquiescence  to  respect  this  cross- 
ing, and  after  opening  the  train  at  it  was  required,  before  clos- 
ing it  again,  to  give  reasonable  warning,  the  plaintiff  had  a  right 
to  rely  on  this,  and  was  entitled  to  go  in  between  the  standing 
cars,  without  incurring  the  danger  of  being  caught  by  any  sudden 
movement  of  them.  And  even  though  the  immediate  occasion 
of  the  accident  was  the  catching  of  the  plaintiff's  foot  under  the 
rail,  the  result  is  not  so  remote  but  thit  it  may  be  attributed  to 
the  neglect  of  the  company,  in  failing  to  give  due  and  timely 
warning,  if  that  obligation  in  fact  rested  upon  it. 

It  is  the  established   rule   in   some   jurisdictions  that,  where 
a  railroad  company  for  a  long  period  of  time  has  permitted  the 
public  to  cross  or  travel  along  its  right  of  way  between  certain 
points,  it  owes  the  duty  of  reasonable  care  to  persons  so  using 
it,  and  cannot  approach  the  place  with  moving  trains  without 
giving  due  and  customary  warning.    23  Amr.  &  Eng.  Cycl.  Law 
(2d  Ed.)  740,  741.    This  is  the  rule  in  Pennsvlvania.    Taylor  v 
Delaware  &  Hudson  Co.,  113  Pa.  162,  8  Atf.  43,  57  Am.  Rep 
446.    As  it  is  in  New  York.     Swift  v.  Railroad,  123  X.  Y.  645 
25  X.  E.  378.     See,  also,  Harriman  v.  Pittsburg,  etc..  Railroad 
45  Ohio  St.  11,  12  X.  E.  451,  4  Am.  St.  Rep.  507,  and  Garner  v 
Trumbull,  94  Fed.  321,  36  C.  C.  A.  361.     But  it  is  not  the  rule 
in  Xew  Jersey,  where,  under  such  circumstances,  persons  using 
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the  crossing  are  regarded  as  mere  licensees,  towards  whom  the 
railroad  owes  only  the  duty  of  not  doing  wanton  or  willful  in- 
jury.  This  is  well  established,  and  is  illustrated  by  several  cases. 
Thus  in  Vanderbeck  v.  Hendry,  34  N.  J.  Law,  467,  the  premises 
where  the  accident  occurred  was  a  lumber  yard,  which  was  unin- 
closed,  and  where  persons  were  in  the  habit  of  crossing  from 
street  to  street,  making  use  of  the  passageways  left  between  the 
lumber.  The  plaintiff  having  gone  into  one  of  these  passageways 
was  injured  by  the  fall  of  a  pile  of  lumber,  which  had  been  piled 
up  in  a  negligent  manner,  and  it  was  held  that  he  could  not 
recover.  Being  on  the  premises,  as  it  is  said,  by  mere  license, 
and  not  by  invitation,  while  relieved  thereby  from  responsibility 
as  a  trespasser,  he  assumed  the  risk  of  the  place,  and  the  busi- 
ness carried  on  at  it,  and  the  owner  owed  him  no  duty  except 
to  abstain  from  acts  of  willful  injury.  This  was  reaffirmed  in 
Phillips  V.  Library  Company,  55  N.  J.  Law,  307,  27  Atl.  478, 
where,  however,  in  view  of  the  facts  of  the  case,  it  was  held 
that  a  different  rule  prevails,  if  the  entry  or  use  of  the  land  is  of 
right  or  by  invitation  of  the  owner,  as  distinguished  from  an 
entry  by  license  or  sufferance ;  the  owner  in  the  former  case 
being  under  the  duty  of  exercising  ordinary  care  to  render  the 
premises  reasonably  safe,  or  at  least  to  refrain  from  any  act 
that  will  make  the  entry  or  use  of  the  premises  dangerous.  In 
Devoe  v.  New  York,  Ontario  &  Western  R.  R.,  63  N.  J.  Law, 
276,  43  Atl.  899,  the  residents  along  a  railroad  track  which, 
four  years  before  the  accident  which  resulted  in  the  death  of 
the  plaintiff's  decedent,  was  inclosed  by  a  fence  along  the  com- 
pany's right  of  way,  built  a  stile  over  the  fence  without  the  con- 
sent and  notwithstanding  the  refusal  of  the  company  to  per- 
mit it,  so  that  they  might  go  directly  across  the  tracks  to  an  ad- 
joining station  and  a  street  beyond  it.  The  plaintiff's  decedent, 
on  her  way  to  school,  made  use  of  this  stile,  and  in  crossing  the 
tracks  of  the  company,  just  before  she  reached  the  platform  of 
the  station,  was  struck  and  killed  by  one  of  the  company's  trains ; 
and  it  was  held  that  mere  acquiescence  in  the  passage  across  the 
railroad  for  the  benefit  or  convenience  of  the  parties  using  it 
created  no  duty  on  the  part  of  the  railroad  company  except  to 
refrain  from  acts  willfully  injurious,  and,  consequently,  that 
there  could  be  no  recovery.  So  in  Furey  v.  New  York  Central 
&  Hudson  River  R.  R.,  67  N.  J.  Law,  270,  51  Atl.  505,  a  painter, 
who  was  at  work  assisting  to  paint  a  railroad  shed,  which 
covered  the  central  portion  of  a  river  pier,  while  on  his  way  to 
change  his  working  for  his  street  clothes,  which  he  had  left  in 
the  interior  of  the  building,  was  injured  by  the  closing  together 
of  two  freight  cars,  between  which  he  was  passing,  within  the 
shed,  which  were  moved  by  the  company  without  warning.  It 
was  contended  that  by  opening  the  train  and  leaving  spaces  be- 
tween the  cars,  as  was  habitually  done  in  the  shed,  which  spaces 
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were  used  with  the  knowledge  of  the  company,  by  men  at  work 
on  the  job,  to  cross  from  one  side  of  the  building  to  the  other, 
there  was  an  implied  invitation  to  the  men  to  use  these  openings, 
and  that  a  duty  devolved  on  the  company  in  consequence  to 
give  warning  before  closing  them.  But  this  was  rejected,  and 
it  was  held  that  the  company  was  in  no  way  liable,  the  openings 
between  the  cars  being  varied  from  day  to  day  according  to  the 
exigencies  of  the  business,  as  it  became  necessary  to  have  a 
car  unloaded  at  one  place  or  another ;  and  that  the  fact  that  the 
plaintiff  and  others  passed  through  these  openings  repeatedly 
without  molestation  with  the  knowledge  of  the  company  afforded 
no  evidence  or  encouragement  that  the  company  intended  them 
to  use  them.  Such  knowledge,  it  was  said,  might  imply  permis- 
sion, but  did  not  amount  to  an  invitation,  without  which  ele- 
ment there  was  no  duty  on  the  part  of  the  company  to  give 
warning,  or  in  fact  to  do  anything,  except  to  abstain  from  that 
which  was  willfully  injurious. 

The  present  case  does  not  differ  in  principle  from  Pennsyl- 
vania R.  R.  v.  Martin,  111  Fed.  586,  49  C.  C.  A.  474,  55  L.  R. 
A.  361,  decided  by  this  court,  in  which  the  same  rule  was  enun- 
ciated. The  plaintiff  there  was  injured  by  something  which  fell 
from  a  passing  train,  as  he  was  walking  along  the  right  of  way 
of  the  railroad  on  a  customary  path  leading  from  a  pottery 
plant,  where  he  was  employed  in  the  city  of  Trenton,  to  the 
platform  of  an  adjoining  station.  This  path  had  been  used  for 
a  long  time  by  employees  of  the  pottery  plant  in  going  to  and 
from  their  work  without  objection  on  the  part  of  the  railroad 
company;  and  on  the  occasion  in  question  the  plaintiff  was  go- 
ing to  the  station  to  meet  a  friend,  who  was  coming  in  on  the 
train.  It  was  contended  that,  under  the  circumstances,  he  was 
not  on  the  defendant's  right  of  way  by  mere  sufferance,  but  by 
implied  invitation ;  but  it  was  held  that  the  acquiescence  of  the 
company  in  the  adoption  of  the  path  ilong  the  right  of  way,  as 
a  means  of  going  to  and  from  the  station,  did  not  invite  pas- 
sengers or  others  having  business  there  to  make  use  of  it,  and 
did  not  therefore  impose  upon  the  company  anv  duty  beyond 
what  it  owed  to  a  mere  licensee.  See,  also,  Sutton  v.  West 
Jersey  R.  R.  (N.  J.  Sup.)  73  Atl.  256;  Riedel  v.  West  Jersey 
R.  R.  (C.  C.  A.)   177  Fed.  374. 

These  cases,  which  are  declaratory  of  the  local  law  as  estab- 
lished by  a  long  line  of  decisions  of  the  highest  courts  of  the 
state,  recognized  and  enforced  in  this  court,  are  conclusive  upon 
the  plaintiff,  and  require  an  affirmance  of  the  judgment.  As- 
suming that  there  was  a  customary  path,  leading  up  on  either  side 
to  the  railroad  tracks  where  the  accident  occurred,  by  which  the 
people  of  the  neighborhood  were  wont  to  pass  across  these  un- 
inclosed  lots,  and  that  this  had  existed  for  such  a  length  of  time 
that  the   company  was  affected   with   notice  and   presumed   to 
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acquiesce  in  it.  the  use  was  merely  a  permissive  one.  which  under 
the  New  Jersey  law  imposed  no  higher  duty  than  not  to  do  that 
which  was  recklessly  or  willfully  injurious.  Nor  was  this  duty 
modified  by  the  fact  that,  on  the  occasion  in  question,  the  train 
which  was  occupying  one  of  the  tracks,  and  which  was  the  cause 
of  the  accident,  had  been  opened  at  the  point  where  the  paths  con- 
verged, which  fact  cannot  be  wrested  into  an  invitation  or  al- 
lurement to  the  plaintiff  to  go  in  between  the  cars  in  the  course 
of  crossing  over,  so  as  to  require  a  warning  from  the  train  men 
in  charge  before  closing  the  cars  together.  The  use  was  still 
merely  a  permissive  one,  and  the  plaintiff  stood  in  no  higher 
relation  to  the  company  than  that  of  a  licensee,  who  took  all 
the  ordinary  risks  incident  to  the  place  and  the  business,  among 
which  was  the  moving  or  shifting  of  the  cars  occupying  the 
track,  back  and  forth  upon  it,  according  as  it  became  necessary. 
The  plaintiff  therefore  had  no  case,  and  a  verdict  for  the  de- 
fendant was  properly  directed. 
Judgment  affirmed. 
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(Court  of  Appeals  of  Kentucky,  Oct.  28,  1910.) 

[131  S.  W.  Rep.  198.] 

Appeal  and  Error — Review — Amendment  of  Petition. — The  ruling 
allowing  plaintiff,  at  the  conclusion  of  his  evidence,  to  amend  his 
petition — which  described  his  injuries  minutely,  which  were  of  a 
character  to  affect  a  person's  capacity  to  earn  a  living  at  any  kind 
of  employment,  and  stated  that  he  had  been  unable  to  labor  at  his 
calling  of  car  inspector — to  conform  to  the  proof  that  he  had  been 
unable  to  labor  in  any  capacity  since  receiving  his  injuries,  will  not 
be  disturbed;  defendant  failing  to  show  that  its  substantial  rights 
were  prejudiced. 

Railroads — Injury  to  Person  on  Track — Contributory  Negligence 
— Evidence.* — Where  plaintiff,  while  walking  on  track  No.  3  of  a 
railroad,  towards  the  depot,  and  after  having  walked  130  feet  from 
L.  street,  was  struck  by  defendant's  passenger  train  coming  from 
behind,  evidence  that  it  was  the  invariable  rule  and  custom  for  de- 

♦For  the  authorities  in  this  series  on  the  question  whether  it  is 
contributory  negligence  to  use  steam  railroad  tracks  as  a  foot-path 
at  points  other  than  public  crossings,  see  first  foot-note  of  Bailey 
V,  Lehigh  Valley  R.  Co.  (Pa.),  31  R.  R.  R.  167,  54  Am.  &  Eng.  R. 
Cas.,  N.  S.,  167;  last  foot-note  of  Adams  v.  St.  Louis,  etc.,  Ry.  Co. 
(Ark.),  29  R.  R.  R.  733.  52  Am.  &  Eng.  R.  Cas..  N.  S..  733:  third 
head-note  of  Northern  Pac.  Ry.  Co.  v.  Jones  (C.  C.  A.),  29  R.  R. 
R.  158,  52  Am.  &  Eng.  R.  Cas.,  N.  S.,  158. 
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fendanfs  passenger  trains  coming  in  such  direction  to  run  in  on 
track  No.  1,  and  that,  when  he  passed  the  switch  at  L.  street,  it 
was  set  to  run  the  train  in  on  track  No.  1,  is  competent  in  defense 
of  the  charge  of  contributory  negligence. 

Railroads — ^Injury  to  Person  on  Track — Negligence. — The  knowl- 
edge of  the  engineer  of  a  train  running  into  a  depot  on  track  No. 
3,  that  it  was  the  custom  of  his  train  to  run  in  on  track  No.  1  was 
notice  to  him  that  a  person  walking  on  track  No.  3  felt  secure  in 
doing  so,  so  that  his  failure  to  give  him  warning  was  negligenct. 

Railroads — Last  Clear  Chance  Doctrine.f — The  last  clear  chance 
doctrine  does  not  obtain  in  Kentucky,  so  as  to  preclude  recovery 
by  plaintiff,  who  walking  on  track  No.  3,  with  a  right  to  believe  it 
was  safe  to  walk  there,  because  it  was  the  custom  for  defendant's 
passenger  trains  going  in  the  direction  he  was  to  come  in  on  track 
No.  1,  was  struck  by  one  of  its  passenger  trains  coming  in  on  track 
No.  3,  though  he  could  have  avoided  the  accident  had  he  looked 
round  after  it  was  too  late  for  the  engineer  to  have  avoided  it. 

Appeal  from  Circuit  Court,  Fayette  County. 

Action  by  L  J.  Trisler  against  the  Louisville  &  Nashville  Rail- 
road Company.  Judgment  for  plaintiff.  Defendant  appeals. 
Affirmed. 

Shelby  &  Shelby,  Benjamin  D,  Warfield,  Chas.  H.  Moorman, 
and  IVilliam  A.  Northcutt,  for  appellant. 
Allen  &  Duncan  and  Stall  &  Bush,  for  appellee. 

XuNN,  J.  This  is  an  appeal  from  a  judgment  for  $3,000  re- 
covered by  appellee  against  appellant,  Louisville  &  Nashville 
Railroad  Company,  for  injuries  inflicted  by  the  alleged  negli- 
gence of  the  agents  of  appellant  in  charge  of  a  passenger  train 
upon  entering  the  station  yards  in  Lexington,  Ky.  The  action 
was  instituted  against  appellant  and  the  Lexington  Union  Station 
Company,  which  operates  the  station  in  the  city  of  Lexington. 
After  the  evidence  was  introduced,  the  court  sustained  a  motion 
for  a  peremptory  instruction  in  behalf  of  the  station  company, 
and  the  judgment  was  rendered  against  appellant  alone. 

There  are  four  tracks  at  the  station.  No.  1  is  next  to  and 
along  side  of  the  station.  No.  2  is  a  few  feet  from,  and  parallel 
to.  No.  1,  and  between  No.  2  and  3,  which  is  parallel  to  No.  2, 
there  is  a  platform  covered  by  an  umbrella  shed,  and  a  few 
feet  beyond  track  3,  and  parallel  thereto,  is  No.  4.  All  of  these 
tracks  come  together  near  Limestone  street,  400  or  500  feet 
away,  which  crosses  the  railroad  track  at  right  angles.     It  ap- 

tFor  the  authorities  in  this  series  on  the  subject  of  the  "last  clear 
chance  doctrine,"  see  first  foot-note  of  Clark  v.  St.  Louis,  etc,  R, 
Co.  (Okl.).  36  R.  R.  R.  g47,  59  Am.  &  Eng.  R.  Cas.,  N.  S.,  247; 
third  foot-note  of  Bruggeman  v.  Illinois  Cent.  R.  Co.  (Iowa),  35  R. 
R.  R.  241,  58  Am.  &  Eng.  R.  Cas.,  N.  S.,  241. 
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pears  that  the  Union  Station  Company  owned  and  exercised 
control  over  these  tracks  from  Limestone  street  to  what  is  known 
as  "Ayer's  alley;"  Limestone  street  being  west  and  the  alley 
east  of  the  station.  It  appears  that  track  No.  4  was  used  by  the 
Chesapeake  &  Ohio  Railway  Company  for  freight  cars,  and 
track  No.  3  for  its  passenger  trains.  Appellee  was  employed  by 
the  Chesapeake  &  Ohio  Railway  Company  as  car  inspector,  and 
it  was  his  duty  to  be  at  the  station  when  its  passenger  trains  ar- 
rived and  inspect  them,  and,  when  not  thus  engaged  at  the  station, 
it  was  his  duty  to  be  in  the  yards  about  one  mile  east  of  the 
station.  Upon  the  occasion  he  received  his  injuries,  he  was  at 
the  station  to  meet  the  Chesapeake  &  Ohio  passenger  train  Xo. 
23,  coming  from  Washington,  D.  C,  and  bound  for  Louisville, 
Ky.  It  was  due  in  Lexington  at  5:10  p.  m.  and  due  to  leave  at 
5  :15.  It  was  over  an  hour  late  on  the  day  in  question,  but.  when 
it  did  arrive,  he  inspected  it  and  it  left  for  Louisville,  going  west, 
at  6:28  p.  m.  Appellant's  train  No.  37,  from  Cincinnati,  was 
due  in  Lexington  at  6:35  p.  m.,  and,  according  to  the  proof,  in- 
variably, except  in  cases  of  emergerjcies,  went  into  the  station 
on  track  either  No.  1  or  2.  Between  the  departure  of  train  No. 
23  at  6:28  and  the  arrival  of  train  No.  37  at  6:35.  appellee  went 
to  a  lunch  stand  at  the  corner  of  Limestone  and  Water  streets, 
bought  a  sandwich,  and  immediately  left  crossing  Limestone 
street  going  east  following  track  No.  3  for  the  purpose  of  going 
through  the  Union  Station  grounds  to  the  freight  yards  of  the 
Chesapeake  &  Ohio  Railway  Company,  where  it  was  his  duty 
to  report.  His  course,  according  to  his  testimony  and  that  of 
several  other  witnesses,  was  along  the  ties  just  outside  of  the 
south  rail  of  track  No.  3.  He  was  eating  his  sandwich  as  lie 
went  along.  When  he  reached  a  point  about  130  feet  from  the 
switoh  near  Limestone  street,  and  within  a  few  feet  of  the  sta- 
tion platform,  the  pilot  beam  on  engine  No.  37  struck  and  threw 
him  violently  to  the  ground  and  to  one  side,  his  head  striking 
the  north  rail  of  track  No.  4.  The  base  of  his  skull  was  cracked, 
his  shoulder  and  arm  were  bruised.  He  became  unconscious 
instantly,  and  remained  so  for  ten  days  or  two  weeks  in  the  hos- 
pital. The  blow  injured  his  sight  and  hearing  and  also  his  mind 
to  some  extent.  He  had  not  recovered  at  the  time  of  the  trial, 
and  the  physicians  who  testified  seem  to  be  in  doubt  as  to  whether 
he  ever  would.  Appellant  makes  no  complaint  of  the  amount 
of  the  recovery.  Therefore  we  will  not  consider  the  extent 
of  his  injuries  any  further. 

Appellant  filed  an  answer  controverting  the  affirmative  matter 
of  the  petition,  and  pleaded  contributory  negligence  on  the  part 
of  appellee.  Appellant  in  its  original  brief  presents  three 
grounds  for  a  reversal,  and  four  additional  grounds  in  a  sup- 
plemental brief.  It  is  claimed  the  dourt  erred  in  permitting 
appellee  at  the  conclusion  of  his  evidence  to  file  an  amended 
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petition,  making  a  new  issue,  and  that  the  court  also  erred  in 
refusing  to  sustain  its  motion  to  discharge  the  jury  and  con- 
tinue the  case  after  permitting  the  pleading  to  be  filed.  Ap- 
pellee described  his  injuries  minutely  in  his  original  petition, 
and  stated  that  he  had  been  unable  to  labor  at  his  calling,  car 
inspecting.  There  was  testimony  introduced  upon  the  trial  with- 
out objections  showing  that  he  had  been  unable  to  labor  in  any 
capacity  since  he  received  his  injuries,  and  the  amendment  sim- 
ply set  forth  this  fact  to  conform  the  pleadings  to  the  proof,  and 
it  was  on  account  of  the  filing  of  this  amendment  that  appel- 
lant asked  that  the  jury  be  discharged  and  the  case  continued, 
which  motion  the  court  overruled.  As  stated,  the  original  pe- 
tition alleged  in  detail  appellee's  impaired  sight,  loss  of  hearing, 
defective  memory,  etc.,  which  were  of  a  character  to  affect  a 
person's  capacity  to  earn  a  living  at  any  kind  of  employment, 
and  these  things  were  denied  by  the  answer  which  formed  an 
issue  as  to  the  extent  of  appellee's  injuries  and  his  ability  to 
earn  money  at  his  calling,  and  we  think  it  fair  to  presume  that 
appellant  used  the  same  diligence  in  preparing  for  the  trial  of 
those  issues. as  it  would  have  used  had  appellee  alleged  in  his 
original  petition  his  loss  of  time  and  inability  to  earn  money  at 
any  employment.  The  effect  of  the  amendment  was  to  change 
neither  the  cause  of  action  nor  the  issues  as  to  the  specific  in- 
juries, but  merely  to  broaden  the  allegations  as  to  the  result  of 
his  injuries.  Appellant  did  not  introduce  any  proof  contradict- 
ing appellee's  as  to  the  character,  extent,  and  effect  of  his  in- 
juries. The  trial  court  is  vested  with  a  large  discretion  in  per- 
mitting amended  pleadings  to  be  filed,  and  this  court  in  the 
cases  of  Taylor  v,  Arnold,  17  S.  W.  361,  13  Ky.  Law.  Rep. 
516,  Harris-Seller  Banking  Co.  r.  Bond,  47  S.  W.  764,  20  Ky. 
Law  Rep.  897,  and  L  C.  R.  R.  Co.  v.  Jackson,  117  Kv.  900,  79 
S.  W.  1187,  25  Ky.  Law  Rep.  2087,  held  that  the  lower  court's 
ruling  in  permitting  or  refusing  amended  pleadings  to  be  filed 
will  not  be  disturbed,  unless  its  action  appears  to  be  a  plain 
abuse  of  discretion  and  prejudicial  to  the  parties'  substantial 
rights,  and  not  in  the  furtherance  of  justice.  Appellant  has 
failed  to  show  that  its  substantial  rights  had  been  prejudiced. 

Appellant  complains  that  the  trial  court  erred  in  permitting 
appellee  to  introduce  incompetent  testimony  prejudicial  to  it. 
This  complaint  is  founded  upon  the  fact  that  appellee  intro- 
duced himself  and  seven  or  eight  other  witnesses  who  testified 
that  it  was  the  invariable  rule  and  custom  for  the  Louisville  & 
Nashville  passenger  trains  coming  from  the  west  to  run  in  on 
track  No.  1.  This  testimony  was  introduced  while  the  Union 
Station  Company  was  a  defendant,  and  was  for  the  purpose  of 
showing  negligence  on  the  part  of  that  company  in  permitting 
the  Louisville  &  Nashville  passenger  train  No.  37  to  go  in  on 
track  No.  3,  and  for  the  purpose  of  relieving  appellee  of  the 
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charge  of  contributory  negligence  in  not  discovering  and  avoid- 
ing the  train  which  injured  him.  It  was  not  introduced  for 
the  purpose,  and  it  did  not  have  the  effect  to  show  negligence 
on  the  part  of  those  in  control  of  train  No.  37.  Appellee  and 
several  witnesses  testified  that  in  passing  the  switch  near  Lime- 
stone street,  just  after  leaving  the  lunch  stand,  they  saw  that 
it  was  set  to  run  train  No.  37  in  on  track  No.  1,  and  that  appellee 
walked  along  the  ends  of  the  ties  on  the  outside  of  the  south 
rail  of  track  No.  3.  Appellee  stated  that  he  felt  secure  there,  as 
there  was  no  train  due  to  run  upon  that  track;  that  he  did  not 
walk  between  the  tracks  Nos.  3  and  4  because  some  repair 
work  was  being  done  between  the  tracks,  and  it  was  rough. 
This  position  of  appellee  was  shown  by  all  the  witnesses  who 
testified  upon  the  subject,  except  the  engineer  in  charge  of  the 
train  that  struck  him.  This  testimony  was  competent  in  defense 
of  the  charge  of  contributory  negligence  on  the  part  of  appellee. 
The  fireman  on  No.  37  stated  that  he  did  not  see  appellee  at 
any  time  before  he  was  struck.  The  engineer  was  the  only  per- 
son on  the  train  who  did  see  him,  and  he  testified  that  he  first 
noticed  him  moving  east  in  the  yards  when  he,  the  witness,  was 
near  the  old  market  house  some  distance  west  of  Limestone 
street;  that  he  kept  his  eyes  constantly  on  him  until  he  was 
struck ;  that  appellee  was  walking  between  tracks  3  and  4  and  in 
the  clear ;  that,  when  he  reached  a  point  seven  or  eight  feet  from 
him,  appellee  suddenly  turned  to  the  left,  and  stepped  upon  the 
south  rail  of  track  3 ;  that,  when  he  discovered  that  appellee  was 
going  upon  the  track,  he  shut  off  the  steam,  applied  the  air  brakes, 
and  blew  the  alarm  whistle.  All  the  witnesses  stated  that  the 
whistle  was  blown  at  the  moment  appellee  was  struck.  Several 
of  the  witnesses  introduced  by  appellee  testified  that  there  was 
no  signal  given  of  the  approach  of  the  train,  and  that  the  head- 
light was  not  burning.  Appellee  stated  that  he  did  not  see  the 
train  approaching ;  that  there  was  no  light  thrown  about  or  around 
him ;  that  he  did  not  notice  the  train's  approach,  and,  if  he  had 
heard  the  escape  of  steam  from  it,  he  would  have  believed  that 
it  was  coming  in  on  track  1  or  2.  He  states  that,  by  reason  of 
the  blow,  his  memory  of  things  which  occurred  at  that  time  was 
rather  hazy.  Some  of  appellant's  witnesses  testify  positively 
that  the  headlight  on  the  engine  was  burning  as  the  train  entered 
tl"e  station.  In  view  of  the  pleadings,  we  are  of  the  opinion  that 
the  court  committed  no  error  in  allowing  the  testimony  referred 
to  to  be  introduced. 

The  complaint  of  errors  in  the  instruction  given  is  not  well 
founded.  It  is  true  the  law  might  have  been  expressed  in  more 
explicit  language,  but  they  are  such  as  have  often  been  approved 
bv  this  court.  The  jury  could  not  have  misunderstood  them. 
The  evidence  is  overwhelming  to  the  effect  that  appellee  had  a 
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right  to  believe  that  it  was  perfectly  safe  to  walk  upon  the  ends 
of  the  ties  of  track  3,  and,  when  the  engineer  saw  him  upon  the 
track,  he  knew  it  was  the  custom  for  his  train  to  go  in  on  track 
1,  and  this  was  sufficient  notice  to  him  that  appellee  felt  secure 
in  walking  upon  track  3,  and  his  failure  to  give  him  warning  of 
his  danger  under  the  circumstances  was  negligence.  The  en- 
gineer admits  that  he  did  not  blow  the  whistte  until  about  the 
time  the  engine  struck  appellee.  It  is  true  he  stated  that  appellee 
was  walking  between  the  tracks  and  in  the  clear,  but  he  is  over- 
whelmed in  this  by  the  other  testimony  in  the  case. 

Appellant  presents  in  its  supplemental  brief,  with  great  force, 
what  is  known  as  **the  last  clear  chance  doctrine,**  and  contends 
that,  if  properly  applied,  it  would  preclude  appellee's  recovery 
in  this  case.  Authorities  from  some  of  the  other  states  uphold^ 
ing  this  doctrine  are  cited.  It  is  enough  to  say,  however,  that 
this  rule  has  never  been  applied  in  this  state,  and  cannot  be  ap- 
proved without  overruling  a  number  of  decisions.  See  the  cases 
of  L.  &  N.  R.  R.  Co.  V.  Potts,  92  Ky.  31,  17  S.  W.  185,  13  Ky. 
Law  Rep.  344 ;  L.  &  N.  R.  R.  Co.  v.  Schmetzer,  94  Ky.  424,  22 
S.  W.  603,  15  Ky.  Law  Rep.  194;  L.  &  N.  v.  Lowe,  118  Ky.  260, 
80  S.  W.  768,  25  Kv.  Law'Rep.  2317,  65  L.  R.  A.  122;  Ken- 
tucky &  Indiana  Bridge  Co.  v,  Sydnor,  119  Ky.  18,  82  S.  W. 
989,  26  Ky.  Law  Rep.  951,  68  L.  R.  A.  183;  Perkins  v,  C.  &  O. 
Ry.  Co.,  123  Ky.  229,  94  S.  W.  636,  29  Ky.  Law  Rep.  660;  I. 
C.  R»  R.  Co.  V,  Mahan,  34  S.  W.  16,  17  Ky.  Law  Rep.  1200; 
I.  C.  R.  R.  Co.  V,  Murphy,  123  Ky.  787,  97  S.  W.  729,  30  Ky. 
Law  Rep.  93,  11  L.  R.  A.  (N.  S.)  352;  L.  &  N.  R.  R.  Co.  v. 
Schuster,  10  Ky.  Law  Rep.  65,  7  S.  W.  874.  In  the  Murphy 
Case,  Murphy  was  walking  along  the  tracks  of  the  company  at 
a  place  where  a  lookout  duty  existed.  The  company  was  negli- 
gent in  running  its  train  too  rapidly  and  in  failing  to  give  proper 
signals  after  Murphy's  presence  was  discovered,  yet  it  is  clear 
from  the  opinion  that,  if  he  had  looked,  he  could  have  seen  the 
train  and  saved  himself,  and,  so  far  as  the  last  clear  chance  doc- 
trine is  concerned,  it  is  likely  that  Murphy  had  the  last  clear 
chance.  If  the  position  of  counsel  for  appellant  is  sustained, 
then  the  negligence  of  Murphy  would  have  been  considered  the 
proximate  cause  of  his  injury,  unless  it  appears  definitely  that, 
after  he  ceased  to  be  able  to  save  himself,  the  railroad  company 
could  have  avoided  in  jury  ing  him  by  the  use  of  ordinarv  care. 
The  recent  case  of  I.  C.  R.  R.  Co.  v.  Flaherty,  129  S.  W.  558, 
is  in  point.  Flaherty  was  walking  on  the  track,  could  have  easily 
stepped  out  of  danger  when  the  cars  were  within  a  few  feet  of 
him  had  he  seen  them,  and  he  had  only  to  look  behind  him  to 
discover  their  approach.  Yet  it  appears  that  no  lookout  was  kept, 
and  that  his  danger  could  have  been  discovered  by  a  proper  look- 
put  in  time  to  warn  him.  He  was  allowed  to  recover.  Accord- 
ing to  the  doctrine  urged  by  appellant's  counsel,  Flaherty  would 
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not  have  been  allowed  to  recover,  because  his  negligence  con- 
tinued to  the  last  as  an  operating  cause. 

The  matters  presented  for  a  reversal  as  to  the  incompetency  of 
the  juror  Adams  and  the  alleged  improper  remarks  of  counsel  for 
appellee  in  his  closing  speech  are  trivial,  and  did  not  operate  to 
appellant's  prejudice  in  any  respect.  The  verdict  is  small,  and 
upon  the  whole  case  we  believe  appellant  had  a  fair  and  impartial 
trial. 

For  these  reasons,  the  judgment  of  the  lower  court  is  af- 
firmed. 


Thompson  v,  Albuquerque  Traction  Co. 

(Supreme  Court  of  New   Mexico,  Aug.  9,   1910.) 

[110  Pac.  Rep.  653.] 

Street  RailroadB — Operation — Care  Required — ^Actions — ^Instruc- 
tions.— An  instruction  to  the  eflFect  that,  "in  the  absence  of  any  pro- 
visions of  law  regulating  the  speed  ^t  which  a  street  car  may  be 
run  or  operated,  those  who  operate  it  are  bound  by  the  same  rule 
of  due  care  which  governs  others  using  vehicles  in  the  public  streets 
(that  is,  when,  as  in  this  case,  the  street  car  was  operated  in  a  pub- 
lic street)"  correctly  states  the  law  applicable  to  the  facts  in  this 
ease,  and  is  not  subject  to  an  objection  of  uncertainty  and  indefinite- 
ness. 

Street  Railroads^Nature  of  Right  in  Streets.*-— "The  right  of  the 
railway  in  the  street  is  only  an  easement  to  use  the  highway  in  com- 
mon with  the  public.  It  has  no  exclusive  right  to  travel  upon  its 
track,  and  it  is  bound  to  use  the  same  care  in  preventing  a  collision 
as  is  the  driver  of  a  wagon  or  other  vehicle." 

Trial — Special  Interrogatories — ^Answers  Unsupported  by  Plead- 
ings or  Evidence — ^Presumptions. — When  a  jury,  in  answering  spe- 

♦For  the  authorities  in  this  series  on  the  subject  of  the  right  to 
drive  or  walk  upon  or  cross  street  railway  tracks  at  other  points 
than  street  crossings,  see  foot-note  of  Baldie  v,  Tacoma  Ry.  & 
Power  Co.  (Wash.),  34  R.  R.  R.  350,  57  Am.  &  Eng.  R.  Cas..  N.  S., 
360;  first  head-note  of  Henry  v.  Seattle  Elect.  Co.  (Wash.),  33  R.  R- 
R.  721.  56  Am.  &  Eng.  R.  Cas.,  N.  S.,  721;  last  foot-note  of  Norfolk 
&  P.  Tract.  Co.  v.  Forrest  (Va.),  33  R.  R.  R.  472,  56  Am.  &  Eng. 
R.  Cas.,  N.  S.,  472. 

For  the  authorities  in  this  series  on  the  subject  of  the  mutual 
rights  and  duties  of  street  railways  and  other  users  of  streets,  see 
second  paragraph  of  first  foot-note  of  Carroll  v.  Connecticut  Co. 
(Conn.),  34  R.  R.  R.  780,  67  Am.  &  Eng.  R.  Cas.,  N.  S.,  780;  second 
foot-note  of  Powers  v.  Des  Moines  City  Ry.  Co.  (Iowa),  34  R.  R 
R.  597,  57  Am.  &  Eng.  R.  Cas.,  N.  S.,  597;  second  head-note  of  Hel- 
lieson  v.  Seattle  Elect.  Co.  (Wash.),  34  R.  R.  R.  337,  57  Am.  &  Eng. 
R.  Cas.,  N.  S.,  337;  second  foot-note  of  Keefe  v.  Seattle  Elect.  Co. 
(Wash.),  33  R.  R.  R.  725,  56  Am.  &  Eng.  R.  Cas,  N.  S.,  725. 
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cial  interrogatories  submitted  to  them  at  the  request  of  the  defend- 
ant, which  interrogatories  call  for  answers  upon  material  facts  in 
issue  in  the  case,  disregard  the  evidence  in  the  case,  and  in  an- 
swer to  such  interrogatories  find  a  fact  or  facts  wholly  unsupported 
by  the  pleadings  or  the  evidence,  it  «cannot  be  presumed,  in  view  of 
such  answers,  that  the  defendant  had  a  fair  and  impartial  trial. 

Trial — Special  Findings. — Special  findings,  in  order  to  support  a 
general  verdict,  must  correspond  to  the  proofs  and  be  within  the 
pleadings. 

Negligence — Effect  of  Contributory  Negligence.t — Although  the 
general  rule  is  that,  even  if  the  defendant  be  shown  to  have  been 
guilty  of  negligence,  the  plaintiff  cannot  recover  if  he  himself  be 
shown  to  have  been  gtiilty  of  contributory  negligence  which  may 
have  had  something  to  do  in  causing  the  accident;  yet  the  contrib- 
utory negligence  on  his  part  would  not  exonerate  the  defendant,  and 
disentitle  the  plaintiff  from  recovering,  if  it  be  shown  that  the  de- 
fendant might  by  the  exercise  of  reasonable  care  and  prudence  have 
avoided  the  consequences  of  plaintiff's  negligence. 

Negligence — Contributory  Negligence — Question  for  Jury. — The 
facts,  and  the  inferences  to  be  drawn  therefrom,  with  reference  to 
the  contributory  negligence  of  the  plaintiff  being  doubtful,  the  ques- 
tion of  proximate  cause  of  the  accident  and  the  reasonable  care  of 
the  defendant  should  be  submitted  to  the  jury  for  their  determina- 
tion under  proper  instructions  from  the  court  according  to  the  cir- 
cumstances of  the  case. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Bernalillo  County;  before  Justice 
Abbott. 

Action  by  Levi  R.  Thompson  against  the  Albuquerque  Trac- 
tion Company.  Judgment  for  plaintiff,  and  defendant  appeals. 
Reversed  and  remanded  for  new  trial. 

The  court  adopts  the  statement  of  facts  set  out  in  appellant's 
brief  and  agreed  to  by  appellee,  which  is  as  follows : 

"This  suit  was  filed  in  the  court  below  on  the  26th  day  of 
May,  1908,  for  the  recovery  of  $75,  the  alleged  value  of  a  cow 
owned  by  the  plaintiff,  and  killed  by  a  collision  with  an  electric 
car  of  the  defendant  corporation  operated  on  its  tracks  in  the 
city  of  Albuquerque.  The  negligent  acts  by  which  the  appellee 
seeks  to  charge  the  appellant  are  stated  in  the  complaint  as  fol- 
lows:   'That  by  the  gross  negligence  and  carelessness  of  the  said 

tFor  the  authorities  in  this  series  on  the  subject  of  the  "last  clear 
chance"  doctrine,  see  third  foot-note  of  Bruggeman  v.  Illinois  Cent. 
R.  Co.  (Iowa),  35  R.  R.  R.  241,  58  Am.  &  Eng.  R.  Cas.,  N.  S.,  241; 
third  head-note  of  Powers  v.  Des  Moines  City  Ry.  Co.  (Iowa),  34 
R.  R.  R.  597,  57  Am.  &  Eng.  R.  Cas.,  X.  S.,  597;  second  head-note 
of  Bourrett  v.  Chicago  &  N.  W.  Ry.  Co.  (Iowa).  34  R.  R.  R-  284, 
57  Am.  &  Eng.  R.  Cas.,  N.  S..  284. 

38  R  R  R— 42 
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defendant,  its  agents,  employees  and  servants,  on  Twelfth  street, 
in  the  city  of  Albuquerque,  New  Mexico,  defendant  did,  on,  to 
wit,  the  27th  day  of  August,  1907,  with  one  of  its  electric  street 
railway  cars  run  and  collide  with  a  certain  cow  belonging  to  the 
plaintiff  herein,  and  by  said  negligence  and  carelessness  killed 
said  cow.*  The  defendant's  answer  was  a  general  denial,  and 
also  alleged  as  a  further  defense  *that  the  said  plaintiff  was 
guilty  of  negligence  contributing  to  the  injury  alleged  in  said 
complaint,  in  that  the  said  plaintiff  permitted  said  cow  to  be 
illegally  at  large  within  the  corporate  limits  of  the  city  of  Albu- 
querque at  the  time  of  said  accident/  There  was  ro  reply  filed, 
but  no  point  was  made  of  that  at  the  time  of  the  trial." 

At  the  close  of  appellee's  evidence,  th^  appellant  made  the 
following  motion:  "The  defense  moves  the  court  to  direct 
a  verdict  for  the  defendant,  for  the  reason  that  there  is  no  evi- 
dence to  show  that  the  cow  was  killed  by  the  negligent  act  of 
the  defendant ;  and,  second,  bo:ause  the  evidence  shows  that 
the  cow  was  unlawfully  at  large  and  that  the  plaintiff  is  there- 
fore guilty  of  contributory  negligence  in  permitting  the  cow  to 
be  unlawfully  at  large;  and,  third,  because  there  is  no  evidence 
whatever  sufficient  to  go  to  the  jury  to  warrant  a  verdict  for 
the  plaintiff."    Which  said  motion  was  overruled. 

At  the  close  of  all  the  evidence,  the  appellant  moved  the  court 
to  direct  a  verdict  for  the  appellant,  stating,  among  other  rea- 
sons the  same  grounds  as  in  the  former  motion.  The  court  over- 
ruled appellant's  motion  and  submitted  the  case  to  the  jury.  Ex- 
ception was  duly  taken  by  the  appellant  to  certain  of  the  court's 
instructions,  and  also  to  the  refusal  of  the  court  to  give  certain 
requested  instructions.  The  jury  returned  a  general  verdict  for 
the  sum  of  $75,  and  also  the  following  answers  to  interrc^ato- 
ries  propounded  by  the  defendant:  "Q.  Was  the  collision  be- 
tween plaintiff's  cow  and  defendant's  car  caused  by  the  negli- 
gent act  of  the  defendant?  A.  Yes.  Q.  If  your  answer  is 
*Yes,'  then  state,  also,  what  particular  employee  or  employees  of 
defendant  were  negligent,  and  also  state  what  negligent  act  or 
acts  caused  said  collision.  A.  Find  the  negligent  acts  of  the 
Alburquerque  Traction  Company.  Failed  to  furnish  sufficient 
headlight  for  the  motorman  to  see  the  cow  in  time  to  prevent 
killing  her.     Joseph  Vaio,  Foreman." 

The  appellant  thereupon  moved  the  court  for  a  new  trial, 
which  said  motion  was  overruled,  and  judgment  rendered  against 
the  appellant,  from  which  judgment,  appeal  was  had  to  this 
court. 

A.  B.  McMillen,  for  appellant. 
Hickey  &  Moore,  for  appellee. 

Wright,  J.  (after  stating  the  facts  as  above).  Considering 
the  assignment  of  error  in  the  order  discussed  in  both  the  brief 
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for  appellant  and  the  brief  for  appellee,  it  appears  that  the  first 
two  assignments  of  error  relate  to  the  sufficiency  of  the  evidence 
to  go  to  the  jury  upon  the  question  of  negligence  on  the  part 
of  the  defendant  corporation.  The  first  assignment  of  error  al- 
leges error  on  the  part  of  the  court  in  refusing  appellant's  mo- 
tion to  direct  a  verdict  for  appellant  at  the  conclusion  of  ap- 
pellee's case,  while  the  second  assignment  alleges  error  in  not 
granting  a  similar  motion  at  the  conclusion  of  the  case  and  be- 
fore argument.  A  determination  of  these  questions  requires  a 
careful  examination  of  the  record  and  testimony.  In  view,  how- 
ever, of  the  position  taken  by  the  court  upon  the  fourth  assign- 
ment of  error,  it  is  not  necessary  to  discuss  the  first  and  second 
assignments  further  than  to  say  that  a  careful  examination  of 
the  record  and  testimony  discloses  that  appellant's  motion  to 
direct  a  verdict  in  its  favor  was  properly  refused  in  both  in- 
stances. 

The  third  assignment  of  error  discussed  by  the  briefs  relates 
to  the  third  instruction  given  by  the  court,  which  reads  as  fol- 
lows: "(3)  Among  the  particulars  in  which  the  plaintiff 
claims  the  defendant  was  negligent  is  one  which,  perhaps,  calls 
for  some  explanation  and  comment  by  the  court.  The  plain- 
tiff claims  that  the  defendant  was  running  the  car,  which  caused 
the  death  of  the  cow,  at  an  improper  rate  of  speed,  and  has  of- 
fered evidence  bearing  on  that  question.  The  defendant  has  of- 
fered evidence  tending  to  sustain  its  view  of  the  same  question. 
You  are  instructed  that  in  the  absence  of  any  provision  of  law 
regulating  the  speed  at  which  a  street  car  may  be  run  or  oper- 
ated, those  who  operate  it  are  bound  by,  the  same  rule  of  due  care 
which  governs  others  using  vehicles  in  the  public  streets;  that 
is,  when,  as  in  this  case,  the  street  car  was  operated  in  a  public 
street.  B^'  that  I  do  not  mean  to  say  that  a  street  car  might 
not  properly  be  operated  and  run  at  a  higher  rate  of  speed  than 
other  vehicles.  To  illustrate:  Street  cars  are  larger  than  or- 
dinary vehicles,  they  are  usually  painted  in  more  conspicuous 
colors,  they  make  considerable  noise  in  running  which  serves  as 
a  warning  to  others  who  are  using  the  streets,  they  are  usually 
provided  with  headlights  for  use  in  darkness,  and  with  bells 
which  also  serve  to  warn  others  that  they  are  in  the  vicinity,  and 
they  run  upon  tracks  which  are  plainly  visible  and  from  which 
they  cannot  deviate;  all  those  circumstances,  and  very  likely 
others,  might  serve  to  warrant  those  who  are  operating  them  in 
running  at  a  higher  rate  of  speed  than  would  be  proper  for  or- 
dinary vehicles.  But  the  rule  of  law  is  the  same ;  they  are  bound 
to  use  due  care,  taking  into  account  all  the  circumstances." 

The  appellant  claimed  that  the  foregoing  instruction  was  in- 
definite and  uncertain.  The  courts  of  this  country  have  very 
distinctly  defined  the  rights  of  a  street  railway  to  the  use  of  a 
public  highway.    "The  right  of  the  railway  in  the  street  is  only 
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an  easement  to  use  the  highway  in  common  with  the  public.  It 
has  no  exclusive  right  to  travel  upon  its  track,  and  it  is  bound  to 
use  the  same  care  in  preventing  a  collision  as  is  the  driver  of  a 
wagon  or  other  vehicle."  Rasher  v.  East  Detroit  &  G.  Ry.  Co., 
90  Mich.  413,  51  N.  W.  463,  464,  30  Am.  St  Rep.  447;  Adolph 
V,  Railway  Co.,  65  N.  Y.  555;  Railway  Co.  v.  Hanlon,  53  Ala. 
70 ;  Shea  i/.  Railway  Co.,  44  Cal.  414,  428,  27  Amer.  &  Ei^. 
Enc.  (2d  Ed.)  pp.  57-60,  and  cases  cited.  Under  the  rule  laid 
down  in  the  above-cited  cases,  we  can  see  no  error  in  this  in- 
struction. 

The  fourth  assignment  discussed  in  the  briefs  faises  what  ap- 
pears to  be  the  vital  question  in  this  case,  and  the  one  upon  which 
this  case  must  turn  for  affirmance  or  reversal.  The  complaint 
alleges  negligence  on  the  part  of  the  defendant  corporation  in  the 
following  words:  "That  by  the  gross  negligence  and  careless- 
ness of  the  said  defendant,  its  agents,  employees  and  servants, 
on  Twelfth  street,  in  the  city  of  Albuquerque,  New  Mexico,  de- 
fendant did,  on,  to  wit,  the  27th  day  of  August,  1907,  with  one 
of  its  electric  street  railway  cars  run  into  and  collide  with  a  cer- 
tain cow  belonging  to  the  plaintiff  herein,  and  by  said  negligence 
and  carelessness  killed  the  said  cow."  No  objection  was  taken 
to  the  form  of  the  complaint  by  way  of  motion  to  make  more 
definite  and  certain  so  that  a  liberal  construction  of  the  plead- 
ings would  permit  the  introduction  of  a  very  wide  range  of  evi- 
dence as  to  the  negligence  of  the  railway  company.  The  evi- 
dence introduced  by  the  appellee  in  support  of  his  allegations 
of  negligence  relates  exclusively  to  the  manner  in  which  the 
motorman  in  charge  of  the  car  operated  the  same.  In  other 
words,  the  appellee  by  his  evidence,  limited  the  scope  of  his 
pleadings  to  the  carelessness  and  negligence  of  the  motorman. 
No  evidence  whatever  as  to  any  defective  equipment  was  in- 
troduced by  the  appellee. 

The  appellant  submitted  special  interrogatories  to  the  jury  in 
accordance  with  the  practice  in  this  jurisdiction.  The  jury  re- 
turned a  general  verdict  for  the  appellee  with  special  findings 
under  the  interrogatories,  as  set  out  in  the  statement  of  facts 
herein. 

The  question  raised  by  the  fourth  assignment  of  error,  then, 
resolves  itself  into  the  determination  of  whether  there  is  any  evi- 
dence within  the  pleadings  to  support  the  general  verdict  in  view 
of  the  special  findings  of  the  jury  on  the  question  of  the  negli- 
gence of  the  defendant  corporation.  An  examination  of  the 
testimony  shows  that  the  appellee  proceeded  upon  the  theory 
that  the  accident  and  resulting  injury  were  due  to  the  negligence 
and  carelessness  of  the  motorman  in  running  and  operating  the 
car  of  the  defendant  company,  and  in  particular  as  to  the  speed 
at  which  the  car  was  being  run  at  the  time  the  accident  occurred. 
All  of  the  evidence  offered  by  the  appellee  was  upon  this  theory 
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of  the  case,  and  he  thereby  invited  and  compelled  the  ap- 
pellant to  meet  him  upon  that  issue  and  that  issue  alone.  While 
it  is  true  that  the  allegation  of  negligence  in  the  complaint  is 
so  broad  that  it  might  have  been  construed  to  include  "failure 
to  furnish  sufixient  headlight  for  the  motorman  to  see  the  cow 
in  time  to  prevent  from  killing  her,"  as  stated  in  the  special 
findings  of  the  jury,  if  any  evidence  of  that  character  had  been 
ofiFered  by  the  plaintiff  below,  it  would  appear  to  us  that  the 
appellee,  having  by  his  own  act  limited  the  scope  of  his  plead- 
ings to  the  carelessness  and  negligence  of  the  motorman  in 
charge  of  the  car,  as  to  his  manner  of  running  and  operating 
the  same,  would  be  precluded  from  taking  any  broader  view  of 
his  pleadings  on  motion  for  new  trial  or  appeal. 

In  the  case  of  Gallegos  v,  Sandoval,  106  Pac.  373,  this  court 
recognizes  the  general  rule  that,  where  there  is  a  fatal  incon- 
sistency between  the  general  verdict  and  the  special  findings,  the 
latter  must  control.  In  the  case  at  bar  it  is  not  an  inconsistence 
between  the  verdict  and  special  findings,  but  rather  a  complete 
failure  of  proof  to  sustain  the  special  findings.  An  examina- 
tion of  the  testimony  discloses  the  fact  that  there  was  no  evi- 
dence whatever  introduced  in  this  case  to  show  that  the  head- 
light was  defective  in  any  particular.  On  the  other  hand,  the 
evidence  of  the  motorman — a  witness  introduced  by  the  appel- 
lant— was  to  the  effect  that  he  could  see  75  feet  ahead  by  means 
of  the  headlight,  and  that  he  could  stop  his  car  within  a  distance 
of  75  or  80  feet.  This  evidence  would  tend  to  establish  a  find- 
ing just  contrary  to  the  special  finding  under  discussion.  Hence 
it  appears  that  such  special  finding  not  only  relates  to  a  ques- 
tion of  negligence  which  must  be  considered  as  wholly  outside 
of  the  pleadings,  as  limited  by  the  case  made  out  by  the  plaintiff 
in  the  court  below,  but  also  as  wholly  unsupported  by  any  evi- 
dence in  the  case  and  directly  contrary  to  the  actual  facts.  Such 
being  the  case,  as  a  matter  of  course,  the  general  verdict  cannot 
be  sustained.  It  is  a  well-established  rule  in  jurisdictions  where 
special  interrogatories  may  be  submitted  to  the  jury,  as  in  this 
jurisdiction,  that  special  findings,  in  order  to  support  a  general 
verdict,  must  correspond  to  the  proofs  and  be  within  the  plead- 
ings. A.,  T.  &  S.  F.  Ry.  Co.  v,  Owens,  6  Kan.  App.  515,  50 
Pac.  962;  So.  Kan.  Ry.  Co.  v.  Griffith,  54  Kan.  428,  38  Pac. 

47a 

In  the  case  of  Waterbury  v.  C„  M.  &  St.  P.  Ry.  Co.,  104  Iowa, 
32,  73  N.  W.  341,  upon  this  question  the  court  said:  "The 
jury  found  specially  that  plaintiff  could  not,  by  the  exercise  of 
ordinary  care,  have  seen  the  ice  where  he  slipped  and  fell,  and 
by  such  care  have  avoided  the  injury.  This  finding,  as  well 
as  the  seventh,  that  the  plaintiff  did  not  directly  contribute  to  his 
injury  by  his  own  negligence,  was  clearly  contraiy  to  the  evi- 
dence, and  cannot  be  sustained.    These  facts  were  material  and 
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determinative  in  character,  and  it  cannot  be  presumed  in  view  of 
the  answers,  of  the  jury,  that  the  defendant  had  a  fair  trial." 

Also,  in  Chicago,  K.  &  N.  Ry.  Co.  v.  Muncie,  56  Kan.  210, 
42  Pac.  710,  the  court  said:  **It  is  plain  that  these  questions 
are  not  answered  fairly  nor  in  accordance  with  the  testimony. 
The  questions  incorrectly  answered  relate  to  a  leading  defense, 
and  the  facts  involved  in  them  were  material  to  the  controversy, 
for  some  reason  the  jury  ignored  undisputed  evidence,  and  their 
findings  indicate  that  the  verdict  was  not  the  result  of  a  fair  con- 
sideration of  the  evidence,  and  that  the  defendant  did  not  have 
an  impartial  trial." 

The  questions  propounded  by  the  attorney  for  the  traction 
company  were  directed,  and  called  for  a  determination  of  facts 
most  material  to  issues  involved.  There  being  no  issue  during 
the  trial  as  to  any  defective  headlight,  and  no  evidence  whatever 
upon  which  to  base  the  special  finding  of  the  jury  thereon,  it 
cannot  be  i-aid  in  this  case  that  the  defendant  has  had  an  impar- 
tial trial,  and  it  is  therefore  error  on  the  part  of  the  trial  court 
not  to  have  set  aside  the  general  verdict  and  granted  a  new  trial. 

The  remaining  assignments  of  error  relate  to  alleged  error 
in  the  giving  and  refusing  of  certain  instructions  as  to  contribu- 
tory negligence.     The  refused  instructions  were  as  follows: 

"Request  No.  6.  If  in  said  city  the  plaintifl's  cow  escaped 
by  breaking  through  or  getting  over  the  fence  with  which  she 
was  inclosed,  such  escape  will  be  presumed  to  have  been  by 
reason  of  the  fault  or  negligence  of  the  plaintiff,  unless  it  is 
proved  that  such  fence  was  so  constructed  and  kept  in  repair 
that  such  breaking  through  or  getting  over  could  not  have  been 
reasonably  anticipated  from  the  condition  of  the  fence,  or  the 
size,  activity,  and  natural  inclinatipns  of  said  cow.'' 

"Request  No.  9.  The  law  is  that  where  the  plaintiff  so  far 
contributes  to  the  misfortune  by  his  own  negligence  or  want  of 
ordinary  care  and  caution  that  but  for  such  negligence  or  want 
of  care  and  caution  on  his  own  part  the  misfortune  would  not 
have  happened,  then  he  cannot  recover;  and  if  you  find  that  it 
said  cow  was  at  large  because  of  the  negligence  of  said  defend- 
ant, and  that  she  could  not  have  been  struck  bv  the  car  if  she 
had  been  kept  within  her  inclosure,  then  you  will  find  a  verdict 
for  the  defendant." 

The  instruction  to  which  appellant  took  an  exception  was  as 
follows:  "6.  You  are  further  instructed  that,  inasmuch  as 
cattle  are  not  allowed  to  run  at  large  in  the  city  of  Albuquerque, 
the  defendant  company  was  not  bound  to  anticipate  that  cattle 
would  be  then  on  the  track,  but  it  had  a  right  to  presume  that 
the  track  was  clear  of  cattle.  Although  you  may  believe  from 
the  evidence  that  there  was  contributory  negligence  on  the  part 
of  the  plaintiff  in  the  fact  that  the  cow  was  at  large,  still  if  you 
further  believe  from  the  evidence  that  by  the  exercise  of  due 
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care  on  the  part  of  the  defendant,  its  agents  and  servants,  the  in- 
jur}' to  the  cow  would  have  been  avoided,  notwithstanding  the 

negligence  of  the  plaintiff,  then  the  plaintiff  has  a  right  to  re- 
cover." 

It  seems  from  the  evidence  in  this  case  that  there  was  in  effect 
at  the  time  the  accident  occurred  a  city  ordinance  prohibiting  the 
running  at  large  of  live  stock  within  the  city  limits.  The  evi- 
dence shows  that  the  cow  in  question  was  kept  in  an  inclosed 
pasture,  which  pasture  was  fenced  by  four-wire  barb  wire  fence ; 
that  at  least  twice  before  this  particular  occasion  certain  cows 
belonging  to  appellee  had  gotten  out  of  this  pasture.  It  further 
appears  from  the  evidence  that  the  appellee  was  not  aware  of 
this  cow  having  escaped  until  after  the  accident  occurred;  that 
he  immediately  went  in  search  of  her  for  the  purpose  of  re- 
turning her  to  the  pasture  as  soon  as  he  discovered  that  she  had 
escaped.  There  was  no  other  evidence  offered  by  the  appellant 
to  show  negligence  on  the  part  of  the  owner  except  an  introduc- 
tion of  a  copy  of  the  ordinance,  and  the  fact  that  the  cow  was 
upon  the  public  street  at  the  time  the  accident  occurred. 

A  discussion  of  the  issue  raised  by  the  above-mentioned  as- 
signment of  error  involves  the  determination  of  the  rule  in  effect 
in  this  jurisdiction  upon  contributory  negligence.  At  the  August, 
1891,  term  of  this  court,  in  the  case  of  Candelaria  v.  A.,  T.  & 
S.  F.  Ry.  Co.,  6  N.  M.  266,  27  Pac.  497,  the  court  in  discussing, 
"what  is  contributory  negligence"  used  the  following  words :  **The 
more  approved  statement  of  the  doctrine  of  contributory  negli- 
gence is  that  the  person  cannot  recover  for  an  injury  to  which 
he  contributed  by  his  own  want  of  ordinary  care."  An  examina- 
tion of  the  decisions  upon  the  subject  of  contributory  negligence 
discloses  a  peculiar  condition.  It  appears  that  just  prior  to  the 
handing  down  of  the  New  Mexico  decision  above  referred  to, 
the  United  States  Supreme  Court  had  passed  directly  upon  the 
point  involved  in  the  Candelaria  Case,  in  the  case  of  Inland  Sea- 
board Coasting  Company  v,  Tolson,  139  U.  S.  551,  11  Sup.  Ct. 
653,  35  L.  Ed.  270.  In  this  case  the  issue  came  up  also  upon 
an  instruction  upon  the  question  of  contributory  negligence,  as 
in  the  case  at  bar.  The  instruction  in  question  was  as  follows: 
"There  is  another  qualification  of  this  rule  of  negligence  which 
it  is  proper  I  should  mention.  Although  the  rule  is  that,  even 
if  the  defendant  be  shown  to  have  been  guilty  of  negligence,  the 
plaintiff  cannot  recover  if  he  himself  be  shown  to  have  been 
guilty  of  contributory  negligence  which  may  have  had  something 
to  do  in  causing  the  accident ;  yet  the  contributory  negligence  on 
his  part  would  not  exonerate  the  defendant,  and  disentitle  the 
plaintiff  from  recovering,  if  it  be  shown  that  the  defendant 
might,  by  the  exercise  of  reasonable  care  and  prudence,  have 
avoided  the  consequence  of  the  plaintiff's  negligence.''  Mr. 
Justice  Gray,  who  delivered  the  opinion,  said:     "The  qualifica- 
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tion  of  the  general  rule,  as  thus  stated,  is  supported  by  decisions 
of  high  authority,  and  was  applicable  to  the  case  on  trial/' 

Within  a  few  months  after  the  handing  down  of  the  decision' 
in  the  Candelaria  Case,  the  United  States  Supreme  Court  again 
passed  upon  this  question  of  contributory  negligence  in  the  case 
of  Grand  Trunk  Railway  Company  v,  Ives,  144^  U.  S.  429,  12 
Sup.  Ct.  687  (36  L.  Ed.  485),  in  the  following  words:  "The 
generally  accepted  and  most  reasonable  rule  of  law  applied  to 
actions  in  which  the  defense  is  contributory  negligence  may  be 
thus  stated :  Although  the  defendant's  negligence  may  have  been 
the  primary  cause  of  the  injury  complained  of,  yet  an  action  for 
such  injury  cannot  be  maintained  if  the  proximate  and  immediate 
cause  of  the  injury  can  be  traced  to  the  want  of  ordinary  care 
and  caution  in  the  person  injured;  subject  to  the  qualifications, 
which  has  grown  up  in  recent  years  (having  been  first  enunci- 
ated in  Davies  v.  Mann,  10  M.  &  W.  546),  that  the  contributory 
negligence  of  the  party  would  not  defeat  the  action  if  it  be  shown 
that  the  defendant  might,  by  the  exercise  of  reasonable  care  and 
prudence,  have  avoided  the  consequences  of  the  injured  party's 
negligence."     See,  also,  Rose's  notes  on  above  case. 

Mr.  Thompson,  the  author  of  various  works  on  Negligence,  in 
substance,  states  that  the  old  rule  on  the  subject  of  contributory 
negligence  was  that  no  recovery  could  be  had  where  by  exercis- 
ing ordinary  care  the  party  injured  could  have  avoided  the  con- 
sequences of  defendant's  negligence.  This  seems  to  be  the  rule 
urged  by  the  appellant  in  the  case  at  bar.  An  examination  of  his 
citations  indicates  that  he  relied  solely  upon  the  old  rule  and 
formulated  his  requested  instructions  upon  that  theory.  It  is 
certainly  an  interesting  fact  that  one  leading  case  was  decided  by 
the  United  States  Supreme  Court  a  few  months  prior  to  the 
handing  down  of  the  Candelaria  opinion  by  this  court,  and  an- 
other leading  case  a  few  months  after  the  handing  down  of  the 
Candelaria  opinion.  This  indicates  that  the  court's  change  in  the 
rule  as  to  contributory  negligence  was  not  noted  by  this  court  at 
the  time  of  the  Candelaria  Case.  An  examination  of  the  facts 
as  set  out  in  the  opinion  of  the  Candelaria  Case,  however,  dis- 
closes the  fact  that  in  this  case  the  court  instructed  the  jury  to 
find  a  verdict  for  the  defendant.  An  examination  of  the  evi- 
dence in  that  case  further  shows  that  it  came  within  the  rule 
announced  by  this  court  in  the  case  of  Gildersleeve  v.  Atkinson, 
6  N.  M.  250,  27  Pac.  477,  to  the  effect  that  it  is  the  dutv  of  the 
court  to  direct  the  yerdict  where  in  the  exercise  of  a  sound  ju- 
dicial discretion  it  would  be  called  upon  to  set  aside  a  contrary 
verdict.  In  other  words,  that  the  evidence  upon  the  question  of 
contributory  negligence  of  the  plaintiff  was  plain  and  unequivocal 
and  raised  no  issue  to  be  submitted  to  the  jury.  Hence,  the 
qualification  of  the  old  rule  as  to  contributory  negligence  could 
under  no  cincumstances  have  had  any  bearing  or  been  applied  by 
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the  court  iR  the  Candelaria  Case.    The  United  States  courts  ap- 
pear universally  to  have  followed  the  rules  laid  down  in  the 
Tolson  and  Ives  Cases. 
In  the  case  of  Tumbull  v.  New  Orleans  &  C.  R.  Co.,  120  Fed. 
j         783,  57  C.  C.  A.  151,  a  case  from  the  Fifth  circuit,  Judge  Mc- 
j         Cormick  reviews  the  law  of  contributory  negligence,  citing  and 
I         approving  both  the  Tolson  and  Ives  Cases  and  the  doctrine  laid 
down  therein.     The  doctrine  laid  down  in  these  two  cases  has 
been  further  sustained  and  approved  in  the  case  of  Dunworth  v. 
Grand  Trunk  Western  Ry.  Co.,  127  Fed.  307,  62  C.  C.  A.  225, 
and  in  the  case  of  Netherlands-American  Steam   Nav.  Co.  v. 
Diamond,  128  Fed.  570,  63  C.  C.  A.  212.     In  this  case  the  court 
said:  "In  any  event,  questions  of  proximate  cause  and  reasonable 
care,  especially  in  cases  involving  the  claim  of  contributory  negli- 
gence   are    peculiarly    for    the  jury,    to    be    determined    under 
proper  instructions  from  the  court  according  to  the  circumstances 
of  the  particular  case." 
In  the  case  of  Dunworth  v.  Grand  Trunk  Western  Ry.  Co., 
!         127  Fed.  307,  62  C.  C.  A.  225.    Jenkins,  Circuit  Judge,  said: 
"If  the  facts,  or  the  inferences  to  be  drawn  from  them,  with 
respect  to  contributory  negligence,  be  doubtful,  the  case  is  one 
for  the  jury.     But,  if  from  the  facts  disclosed,  the  conclusion 
follows  as  a  matter  of  law  that  there  can  be  no  recovery  in  any 
proper  view  of  the  facts,  it  is  the  duty  of  the  trial  court  to  di- 
rect a  verdict."     Numerous  other  cases  are  cited. 

In  view  of  the  above  citations  it  would  appear  that  the  court 
did  not  err  in  its  instruction  on  the  subject  of  contributory  negli- 
gence, or  in  refusing  the  requested  instructions.  The  evidence 
of  the  case  is  conflicting.  The  witness  Miss  Yates  testified  that 
she  was  standing  upon  the  corner  waiting  for  the  car;  that  the 
track  was  straight  for  several  hundred  yards;  that  the  motor- 
man  in  charge  of  the  car  made  no  effort  to  slacken  the  speed  of 
his  car,  did  not  sound  his  gong,  and  after  striking  the  cow,  ran 
on  without  stopping  some  hundred  feet  or  more  to  the  point  where 
she  was  waiting  for  the  car.  The  motorman,  on  the  other  hand, 
testified  that  as  he  was  coming  on  at  this  particular  place,  the 
street  was  rather  dark,  and  he  was  looking  to  the  side  of  the 
street  to  see  if  there  were  any  passengers,  but  when  he  looked 
back  and  saw  the  cow  she  was  too  close  for  him  to  stop.  Such 
being  the  facts,  we  think  that  the  question  with  respect  to  con- 
tributory negligence  being  the  proximate  cause  of  the  accident 
was  doubtful  and  properly  an  issue  to  be  submitted  to  the  jury 
under  proper  instructions  from  the  court  according  to  the  cir- 
cumstances of  the  particular  case. 

The  appellant  discusses  the  question  in  his  brief  as  to  whether 
the  violation  of  a  statute  or  ordinance  imposed  under  the  police 
power  of  the  state  (such  as  prohibiting  cows  from  being  upon 
streets  and  highways)  is  negligence  per  se,  or  prima  facie  evi- 
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dence  of  negligence.     Under  the  views  we  take  as  to  the  rule  of 
contributory  negligence  this  cannot  be  material  to  the  issue  in 

the  case. 

The  judgment  of  the  lower  court  is  reversed,  and  the  case  is 
remanded  for  a  new  trial. 

McFiE,  Parker,  and  Meachem,  JJ.,  concur. 

Pope,  C.  J.  I  concur  in  the  result  upon  the  ground  that  there 
is  no  evidence  to  sustain  the  only  special  finding  upon  which  the 
verdict  rests. 

Abbott,  J.,  having  heard  the  case  below,  did  not  participate  in 
this  decision. 


Mathews  v,  Rhode  Island  Co. 

(Supreme  Court  of  Rhode  Island,  Oct.  26,  1910.) 

[77   Atl.    Rep.   865.] 

Street  Railroads — Rate  of  Speed — Negligence — Due  Care.*— In  an 
action  against  a  street  railroad  company  for  injuries  to  plaintiffs 
team  in  a  collision,  defendant's  negligence  as  to  the  speed  of  its  car 
or  in  failing  to  ring  the  gong  will  not  entitle  plaintiff  to  recover, 
unless  he  was  in  the  exercise  of  due  care. 

Street  Railroads — Collision — Negligence — Pleading. — In'  an  action 
against  a  street  railroad  company  for  injury  to  plaintiffs  team,  a  re- 
quest that  if  defendant's  servant  saw  or  "could  have  seen"  the  plain- 
tiff's team  near  or  upon  the  track  in  time  to  stop  the  car,  and  did 
not  stop  before  the  collision,  defendant  was  guilty  of  negligence, 
held  properly  refused,  because  objectionable  as  containing  an  al- 
ternative. 

Street  Railroads — Team  Near  Track — Stopping  Car.f — A  street  car 

*See  last  foot-note  of  Weatherly  v.  Nashville,  etc.,  Ry.  (Ala.), 
35  R.  R.  R.  759,  58  Am.  &  Eng.  R.  Cas.,  N.  S..  759;  last  foot-note 
of  Sprague  v.  Northern  Pac.  Ry.  Co.  (Mont.),  35  R.  R.  R.  578,  58 
Am.  &  Eng.  R.  Cas.,  N.  S.,  578:  first  and  fourth  foot-notes  of  South- 
ern Ry.  Co.  V.  Hansbrough  (Va.).  28  R.  R.  R.  1,  51  Am.  &  Eng. 
R.  Cas.,  N.  S.,  1;  last  paragraph  of  foot-note  of  Butler  v.  Rhode  Is- 
land Co.  (R.  I.),  28  R.  R.  R.  322,  51  Am.  &  Eng.  R.  Cas.,  N.  S.,  322. 

tFor  the  authorities  in  this  series  on  the  question  whether  those 
in  charge  of  trains  or  street  cars  have  the  right  to  act  'on  the  as- 
sumption that  persons  seem  on  or  near  tracks  will  avoid  danger 
from  trains  or  cars,  see  last  foot-note  of  Clark  v.  St.  Louis,  etc.,  R. 
Co.  (Okla.),  36  R.  R.  R.  247,  59  Am.  &  Eng.  R.  Cas.,  N.  S..  247; 
fourth  foot-note  of  Weatherly  v.  Nashville,  etc.,  Ry.  (Ala.).  35  R.  R- 
R.  759.  58  Am.  &  Eng.  R.  Cas.,  N.  S.,  769;  last  foot-note  of  Southern 
Ry.  Co.  V.  Bailey  (Va.),  35  R.  R.  R.  557,  58  Am.  &  Eng.  R.  Cas.,  N. 
8.,  557;  last  foot-note  of  St.  Louis,  etc.,  R.  Co.  v.  Summers  (C  C. 
A.),  35  R.  R.  R.  117,  68  Am.  &  Eng.  R.  Cas.,  N.  S.,  117. 
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motorman  is  not  obliged  to  stop  his  car  merely  because  he  sees  a 
team  near  the  track. 

Street  Railroads  —  Collision  —  Contributory  Negligence  —  Instruc- 
tions.— Where  action  was  brought  to  recover  for  injuries  to  plain- 
tiff's team  by  collision  with  defendant's  car,  a  request  to  charge  that 
if  plaintiff  "looked  up  Elmwood  avenue  in  the  direction  from  which 
the  cars  come,  and  he  saw  no  car,"  then  the  plaintiff  was  not  guilty 
of  contributory  negligence,  was  properly  refused  as  insufficiently  as- 
serting the  fact  that  he  looked  and  saw  that  there  was  no  car  at 
such  place. 

Exceptions  from  Superior  Court,  Providence  and  Bristol 
Counties;  Charles  F.  Stearns,  Judge. 

Action  b>  Peter  Mathews  against  the  Rhode  Island  Company. 
\'erdict  for  the  defendant,  and  plaintiff  excepts.  Exceptions 
overniled. 

B.  K.  Parker  and  IV.  Louis  Frost,  for  plaintiff. 

Joseph  C.  Siveeney  and  Eugene  J.  Phillips,  for  defendant. 

Per  Curiam.  The  plaintiff  has  rested  his  case  upon  the  ex- 
ceptions taken  by  him  to  the  refusal  of  the  judge,  who  presided 
at  the  trial  in  the  superior  court,  to  charge  the  jury  in  accord- 
ance with  the  four  written  requests  submitted  by  the  plaintiff. 
The  action  was  trespass  on  the  case,  brought  to  recover  damages 
for  injuries  to  the  plaintiff's  horses  and  harness,  resulting  from 
the  negligence  of  the  defendant's  motorman  in  allowing  its  car 
to  collide  with  a  cart  to  which  the  plaintiff's  horses  were  har- 
nessed- The  plaintiff  claims  that  he  was  in  the  exercise  of  due 
care  at  the  time  of  the  collision,  or,  if  not,  that  the  defendant's 
motorman  had  the  last  clear  opportimity  to  avoid  or  avert  the 
collision.  The  verdict  was  for  the  defendant,  and  the  plaintiff's 
motion  for  a  new  trial  on  the  ground  that  the  verdict  was  against 
the  evidence  was  denied  by  the  trial  judge. 

The  first  request  is  to  the  effect  that,  if  the  defendant  was  mov- 
ing its  car  at  a  high  rate  of  speed  at  the  time  and  place  in  ques- 
tion, it  was  guilty  of  gross  negligence,  and  the  verdict  must  be 
for  the  plaintiff.  This  request  is  faulty,  and  was  properly  re- 
fused. Even  if  the  defendant  was  negligent  in  respect  to  the  rate 
of  speed  at  which  its  car  was  then  and  there  propelled,  it  does  not 
follow  that  the  plaintiff  is  entitled  to  recover,  unless  he  was  free 
from  negligence  and  in  the  exercise  of  due  care  at  that  time  and 
place. 

The  second  request  in  substance  is  that,  if  the  defendant's 
servant  did  not  ring  the  bell  at  the  time  and  place  in  question, 
the  verdict  must  be  for  the  plaintiff.  This  request  is  open  to 
the  same  objections  as  the  first,  and  was  rightly  refused. 

The  third  request  is  as  follows:  **That  if  the  defendant's 
agent  or  servant  saw  or  could  have  seen  the  plaintiff  with  his 
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team  near  or  upon  the  railway  track  at  the  time  and  place  in 
question  in  time  to  stop  its  car,  and  it  was  not  so  stopped  before 
the  said  collision,  the  defendant  was  guilty  of  negligence,  and 
their  verdict  must  be  for  the  plaintiff."  The  defendant's  motor- 
man  is  not  obliged  to  stop  its  car  merely  because  he  sees  a  team 
near  the  railway  track.  Cars  are  passing  teams  at  the  side  of 
and  near  the  tracks  every  day.  The  request  containing  such  al- 
ternative is  inartifically  drawn  and  objectionable. 

The  fourth  request  reads  as  follows:  "That  if  you  believe 
the  plaintiff  was  at  the  head  of  his  horses  going  at  a  walk,  and 
that  he  looked  up  Elmwood  avenue  in  the  direction  from  which 
the  cars  come»  and  he  saw  no  car  between  Greenwich  street  and 
Mawney  street,  then  the  plaintiff  was  not  guilty  of  contributory 
negligence  in  crossing  the  car  track."  This  request  was  properly 
denied.  It  fails  to  state  how  far  he  looked  up  Elmwood  ave- 
nue, and  fails  to  state  the  fact,  if  he  claims  it  to  be  a  fact,  that 
he  saw  there  was  no  car  between  the  streets  named.  To  say  that 
he  saw  no  car  is  merely  to  state  that  he  did  not  see  a  car.  If  the 
car  was  there,  it  was  his  duty  to  see  it.  If  it  was  there,  and  he 
did  not  see  it,  when  he  could  have  seen  it  if  he  had  looked,  he 
would  not  be  free  from  contributory  negligence  in  crossing  the 
track. 

The  plaintiff's  exceptions  are  therefore  overruled,  and  the  case 
is  remitted  to  the  superior  court,  with  direction  to  enter  judg- 
ment on  the  verdict. 
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(Court  of  Appeals  of  Kentucky,  Oct.  28,   1910.) 

[131  S.  W.  Rep.  183.] 

Railroads — Injuries  to  Trespassers.* — Where  plaintiff,  a  trespasser 
on  a  railroad  track,  was  struck  by  a  loaded  push  car  in  charge  of 
certain  track  hands,  the  persons  in  charge  of  the  car  were  entitled 
to  presume  that  plaintiff  would  get  out  of  the  way,  and  they  were 
not  required  to  stop  the  car  until  they  had  reason  to  believe  that 
be  was  unconscious  of  danger. 

Railroads — Injuries  to  Trespassers — Negligence. — In  action  for  in- 
juries to  trespasser  on  the  track  struck  by  a  push  car,  held  that  un- 
der the  evidence  defendant's  servants  had  no  reason  to  anticipate 
danger  to  plaintiff  until  his  actions  showed  that  he  had  not  heard 
their  signals. 

Appeal   from  Circuit  Court,  Bell  County. 

Action  by  George  W.  Murray  against  the  Southern  Railway 
Company.  Judgment  for  defendant,  and  plaintiff  appeals.  Af- 
fimied. 

.V.  /.  Weller,  for  appellant. 
Wm,  Low,  for  appellee. 

HoBSON,  J.  George  Murray  on  October  7,  1908,  was  walking 
along  the  Southern  Railway  track  from  Fonde,  Ky.,  to  Pruden, 
Tenn.  A  section  crew  of  the  railway  company  shortly  after- 
wards started  down  the  railway  .toward  Pruden.  They  had  what 
is  called  a  push  car,  which  is  a  truck  six  or  eight  feet  long  with 
four  wheels,  that  runs  on  a  railway  track.  The  truck  was 
loaded  with  old  ties  and  rails.  Four  or  five  of  the  sectionmen 
were  in  charge  of  the  push  car,  and  the  remainder  of  the  section 
crew  were  on  the  hand  car  some  40  or  50  feet  behind  it.  When 
they  got  to  a  part  of  the  track  that  was  a  slight  downgrade,  the 
push  car  moved  by  its  own  weight,  and  the  men  got  upon  it. 
One  of  them  had  a  hand  stick  which  was  used  as  a  brake.  As 
they  were  going  on  in  this  way  and  moving  about  four  or  six 
miles  an  hour,  with  the  hand  car  coming  behind  them,  they  ap- 
proached two  women  walking  on  the  track,  and  Murray,  who  was 
some  20  or  40  feet  ahead  of  the  women.  Some  of  the  men  on 
the  car  began  whistling,  others  tooting  like  a  train,  and,  when  the 
car  got  within  a  few  feet  of  the  women,  they  stepped  from  the 
track.  Murray  was  very  deaf,  and  about  the  time  they  passed 
the  women  the  men  on  the  car  perceived  that  he  had  not  heard 
their  signals.     The  man  with  the  hand  stick  used  it  as  a  brake  to 

*See  last  foot-note  of  preceding  case. 
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Stop  the  car,  and  another  jumped  off,  and  aimed  to  run  to  Mur- 
ray to  warn  him.  When  the  car  was  practically  on  Murray,  he 
turned  around  and  grabbed  some  of  the  timbers  on  the  car  with 
his  hands,  and  was  dragged  along  by  the  car  until  it  was  stopped. 
He  was  considerably  bruised,  and  one  of  his  toes  was  injured. 
He  brought  this  suit  to  recover  for  his  injuries,  and  at  the  con- 
clusion of  the  evidence  for  him  which  shows  the  facts  above 
stated  the  court  instructed  the  jury  preemptorily  tp  find  for  the 
defendant.  This  the  jury  did,  and  his  petition  having  been  dis- 
missed, he  appeals. 

Murray  was  a  trespasser  upon  the  railroad  track.  The  point 
at  which  he  was  injured  was  some  distance  from  either  station, 
and  the  railway  men  were  not  required  to  anticipate  the  presence 
of  trespassers  there.  The  cause  of  his  being  injured  was  his 
inability  to  hear  the  cries  of  the  men  on  the  push  car.  There 
would  have  been  no  trouble  if  his  hearing  had  been  good.  While 
the  men  on  the  car  knew  him  personally,  none  of  them  recog- 
nized him  when  approaching  on  the  push  car,  as  he  had  his  back 
to  them,  and  so  they  had  no  reason  to  know  of  his  danger  until 
he  failed  to  step  from  the  track  as  the  women  did.  The  women 
did  not  step  from  the  track  until  the  car  was  in  a  few  feet  of 
them,  and  then  it  was  too  late  to  stop  the  car  before  it  reached 
Murray.  It  has  often  been  held  that  persons  in  charge  of  cars 
on  a  railroad  track  have  a  right  to  presume  that  a  trespasser  seen 
on  the  track  will  get  out  of  the  way,  and  that  they  are  not  re- 
quired to  stop  the  car  unless  they  have  reason  to  believe  that  he 
is  unconscious  of  his  danger.  The  evidence  here  fails  to  show 
that  the  men  on  the  push  car,  which  was  moving  only  from  four 
to  six  miles  an  hour,  had  any  reason  to  anticipate  danger  to 
Murray  until  his  actions  showed  that  he  had  not  heard  the 
signals  which  caused  the  two  women  walking  behind  him  to 
leave  the  track;  and  it  was  then  too  late  for  the  men  on  the 
push  car  to  avoid  injury  to  him. 

Judgment  affirmed. 
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(Circuit  Court  of  Appeals,  Eighth  Circuit,  September  19,  1910.) 

[181  Fed.  Rep.  799.] 

Appeal  and  Error — Assignment  of  Error  for  Refusal  to  Direct  Ver- 
dict Sufficient  without  Repeating  the  Reasons  for  the  Direction 
Stated  Below. — Where  at  the  close  of  all  the  evidence  a  motion  to 
direct  a  verdict  for  the  defendant,  on  the  grounds  that  there  is  no 
substantial  evidence  to  sustain  a  charge  of  negligence  of  the  de- 
fendant and  that  the  evidence  of  the  plaintiff's  contributory  negli- 
gence is  conclusive,  is  denied,  an  assignment  of  the  denial  as  error 
is  sufficient  to  invoke  the  review  of  this  ruling,  without  a  further 
statement  of  the  reasons  why  the  ruling  is  alleged  to  be  erroneous. 

Negligence — Contributory  Negligence — Railroad  Crossing.*— O  ne 
whose  negligence  contributes  to  his  injury  cannot  recover  damages 
of  another  whose  negligence  concurred  to  cause  it,  even  though  the 
carelessness  of  the  latter  was  the  more  proximate  cause  of  it. 

Negligence — Duty  to  Direct  Verdict  Where  Evidence  of  Contrib- 
utory Negligence  Conclusive. — Where  at  the  close  of  the  trial  the 
evidence  so  clearly  discloses  the  fact  that  the  plaintiff  was  guilty  of 
negligence  which  contributed  to  his  injury  that  a  finding  to  the  con- 
trary cannot  be  sustained  by  the  court,  it  is  its  duty  to  direct  the 
jury  to  return  a  verdict  for  the  defendant. 

Railroads — Accident  at  Crossing — Contributory  Negligence — Neg- 
ligence of  Defendant  No  Excuse  for.f — The  negligence  of  the  serv- 
ants of  railroad  companies  in  failing  to  sound  whistles  or  ring  bells 
on  the  approach  of  their  tiains  to  crossings  constitutes  no  excuse 
for  the  failure  of  travelers  on  the  highways  to  discharge  their  duty 
to  exercise  reasonable  care  to  look  and  listen  effectively  to  avoid 
collisions  before  they  enter  upon  railroad  tracks 

Railroads — Contributory  Negligence — Failure  to  Stop,  Look,  and 
Listen  Negligence,  Where  Looking  and  Listening  without  Stopping 
Useless.^ — Where  a  plaintiff  upon  a  highway,  approaching  a  railroad 
crossing,  cannot  look  or  listen  effectively  without  stopping,  it  is  his 
duty  to  stop  and  look  and  listen  before  entering  upon  the  railroad, 

*See  first  foot-note  of   Evansville,   etc.,   R.   Co.   v.    Berndt    (Ind.), 

34  R.  R.  R.  535,  57  Am.  &  Eng.  R.  Cas.,  N.  S..  535;  third  foot-note 
of  Holmes  v.  Missouri  Pac.  Ry.  Co.  (Mo.),  27  R.  R,  R.  551,  50  Am. 
&  Eng.  R.  Cas.,  N.  S.,  551;  fourth  foot-note  of  Pilmer  v.  Boise  Trac- 
tion Co.  (Idaho),  29  R.  R.  R.  371,  52  Am.  &  Eng.  R.  Cas.,  X.  S.,  371. 

iSee  second  foot-note  of  Lindsay  v.  Pennsylvania  R.  Co.   (N.  J.), 

35  R.  R.  R.  755,  58  Am.  &  Eng.  R.  Cas.,  N.  S..  755;  fifth  foot-note 
of  Sprague  v.  Northern  Pac.  Ry.  Co.  (Mont.),  35  R.  R.  R.  578,  58 
Am.  &  Eng.  R.  Cas.,  N.  S.,  578. 

tSee  first  paragraph  of  foot-note  of  Campbell  v.  Chicago  G.  "W. 
Ry.  Co.  (Minn.).  35  R.  R.  R.  98,  58  Am.  &  Eng.  R.  Cas.,  N.  S.,  98; 
first  foot-note  of  Sontun>  v.  Mahoning,  etc.,  Co.  (Pa.),  35  R.  R.  R- 
574,  58  Am.  &  Eng.  R.  Cas.,  N.  S.,  574;  third  foot-note  of  Wilkinson 
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and  a  failure  so  to  do  is  fatal  to  his  recovery,  if  such  failure  contrib- 
utes  to  his  injury. 

If  his  view  is  obstructed,  then  he  must  listen  more  attentively 
and  carefully.  If  his  eyes  are  useless,  and  there  is  any  noise  or 
confusion  which  he  controls,  such  as  that  of  horses'  feet,  or  the 
rumbling  of  a  wagon,  or  the  grinding  of  brakes,  which  interfere 
with  the  abuteness  of  his  hearing,  it  is  his  duty  to  stop  such  noise 
or  interfering  obstruction  and  listen  for  the  train  before  going  upon 
the  track. 

(Syllabus  by  the  Court) 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  Iowa. 

Action  by  Marion  Bennett  against  the  Chicago,  Milwaukee  & 
St.  Paul  Railway  Company.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.     Reversed  and  remanded. 

O.  W.  Dynes,  O.  M.  Brockett,  J,  C,  Cook,  J.  N.  Hughes,  and 
Jaques  &  Jaques,  for  plaintiff  in  error. 

A.  C.  Steck,  D,  F.  Steck,  F.  F.  Dawley,  and  C.  E.  Wheeler, 
for  defendant  in  error. 

Before  Sanborn^  Hook,  and  Adams,  Circuit  Judges. 

Sanborn,  Circuit  Judge.  The  plaintiff  below  drove  his  team 
of  horses,  attached  to  a  lumber  wagon,  upon  the  raiboad  of  the 
Chicago,  Milwaukee  &  St.  Paul  Railway  Company  at  a  crossing 
in  a  cut  about  eight  feet  deep,  and  was  struck  and  injured  by  a 
train  that  crossed  the  highway  on  the  railroad.  He  sued  the 
company  for  damages  caused  by  its  alleged  negligence,  in  that 
it  failed  to  sound  the  whistle  or  ring  the  bell  of  Hs  engine  at  the 
proper  time  to  warn  of  the  latter's  approach.  The  company 
alleged  that  it  rang  the  bell,  sounded  the  whistle,  and  otherwise 
exercised  due  care,  and  that  the  plaintiff's  injury  was  caused  by 
his  own  negligence,  in  that  he  failed  to  exercise  ordinary  care  to 
ascertain  whether  or  not  a  train  was  approaching  before  he  drove 
his  horses  upon  the  railroad. 

At  the  close  of  the  trial  the  company  made  a  motion  for  a 
peremptory  instruction  to  the  jury  to  find  for  the  defendant  (1) 
because  the  evidence  showed  that  the  plaintiff  was  not  in  the 
exercise  of  ordinary  care  for  his  safety  at  and  immediately  pre- 
ceding the  time  of  his  injury;  (2)  because  this  lack  of  care  con- 
tributed to  his  injury;  and  (3)  because  the  evidence  failed  to 
show   that   the   company  was   guilty   of  actionable   negligence. 

V.  Oregon  Short  Line  R.  Co.  (Utah),  34  R.  R.  R.  360.  57  Am.  &  Eng. 
R.  Cas.,  N.  S.,  360. 

See  first  paragraph  of  foot-note  of  New  York  Cent.,  etc.,  R.  Co.  v. 
Maidment  (C.  C.  A.),  32  R.  R.  R.  681,  55  Am.  &  Eng.  R.  Cas.,  N.  S., 
681. 
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The  court  denied  the  motion,  and  this  denial  is  specified  as  error 
in  the  company's  assignment.  Counsel  for  the  plaintiff  below 
insist  that  this  specification  is  too  general  to  invoke  the  considera- 
tion of  the  ruling  by  an  appellate  court  under  rule  1 1  of  this  court, 
which  requires  that  an  assignment  of  errors  shall  set  out  sep- 
arately and  particularly  each  error  asserted  and  intended  to  be 
urged,  and  declares  that  errors  not  assigned  according  to  this 
rule  will  be  disregarded,  and  they  cite  Van  Stone  v.  Stillwell  & 
Bierce  Mfg.  Co.,  142  U.  S.  128,  133,  12  Sup.  Ct.  181,  35  L.  Ed. 
961,  Grand  Trunk  Ry.  Co.  v,  Ives,  144  U.  S.  408,  41'5,  12  Sup. 
Ct.  679,  36  L.  Ed.  485,  Supreme  Lodge  of  K.  P.  v.  Withers,  32 
C.  C.  A.  182,  185,  89  Fed.  160,  163,  and  Deering  Harvester  Co. 
z'.  Kelley,  43  C.  C.  A.  225,  228,  103  Fed.  261,  264. 

The  opinions  in  these  cases  have  been  carefully  examined,  but 
they  do  not  seem  to  us  to  sustain  the  contention  of  counsel  for 
the  plaintiff  here.  The  objection  counsel  make  to  the  specifica- 
tion is  that  it  fails  to  state  for  which  of  the  three  reasons  specified 
in  the  motion  its  denial  is  now  claimed  to  be  error.  The  denial, 
however,  was  error,  if  the  motion  should  have  been  granted 
for  either  of  the  reasons  urged  therein,  and  the  eleventh  rule 
requires  counsel  to  set  forth  in  their  assignment  the  errors  al- 
leged only,  and  not  the  reasons  why  they  alleged  that  they  are 
errors.  The  purpose  of  this  rule  is  to  facilitate,  not  to  prevent, 
reviews.  The  reasons  why  the  denial  was  claimed  to  be  error 
clearly  appear  in  the  motion  denied,  and  the  practice  of  restat- 
ing them  in  the  assignment  of  errors  which  counsel  seek  to  estab- 
lish is  too  cumbersome  and  technical  to  commend  itself  to  the 
judgment.  Where  at  the  close  of  all  the  evidence  a  motion  to 
direct  a  verdict  for  the  defendant  on  the  grounds  that  there  is  no 
substantial  evidence  to  sustain  a  charge  of  negligence  of  the  de- 
fendant and  that  the  evidence  of  the  plaintiff's  contributory 
negligence  is  conclusive  is  denied,  an  assignment  of  the  denial 
as  error  is  sufficient  to  invoke  a  review  of  the  ruling,  without  a 
further  statement  of  the  reasons  why  the  ruling  is  alleged  to  be 
erroneous. 

One  whose  negligence  contributes  to  his  injury  cannot  recover 
damages  of  another  whose  negligence  concurred  to  cause  it, 
even  though  the  carelessness  of  the  latter  was  the  more  proxi- 
mate cause  of  the  injurv.  Western  Union  Telegraph  Co.  v. 
Baker,  140  Fed.  315,  318,  72  C.  C.  A.  87,  90,  and  cases  there 
cited. 

If  at  the  close  of  the  trial  of  an  action  for  negligence  the  evi- 
dence so  clearly  discloses  the  fact  that  the  plaintiff  was  guilty 
of  negligence  which  directly  contributed  to  his  injury  that  a 
finding  to  the  contrary  cannot  be  sustained  by  the  court,  it  is 
its  dutv  to  instruct  the  jury  to  return  a  verdict  for  the  defendant. 
Gilbert  v.  Burlington,  C.  R.  &  N.  Ry.  Co..  128  Fed.  529,  532, 
63  C.  C.  A.  27,  30,  and  cases  there  cited. 
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The  specification  to  which  reference  has  been  made  therefore 
presents  this  question :  Did  the  evidence  at  the  close  of  this  trial 
conclusively  prove  that  the  plaintiff  was  guilty  of  negligence  which 
contributed  to  cause  his  injury?  If  every  disputed  issue  of 
fact  be  determined,  as  it  must  be  in  the  decision  of  this  question, 
in  favor  of  the  plaintiff  below,  these  facts  were  established  at  the 
trial : 

The  crossing  at  which  the  accident  occurred  was  in  a  cut  about 
8  feet  deep  to  which  the  highway,  which  extends  north  and 
south,  descends  from  the  south  on  an  average  grade  of  a  little 
over  half  an  inch  in  a  foot  for  a  distance  of  about  30  rods.  The 
railroad  runs  from  the  east  to  this  crossing  in  a  cut  for  a  dis- 
tance of  about  968  feet.  In  the  angle  between  the  railroad  east 
of  the  crossing  and  the  highway  south  of  it  were  an  orchard, 
locusts,  weeds  and  a  barn,  so  that  as  the  plaintiff  came  to  the 
crossing  from  the  south  he  could  see  nothing  of  the  railroad  or 
of  any  trains  upon  it  between  the  points  30  rods  south  of  the 
crossing  and  25  feet  south  of  the  south  rail.  The  railroad  at 
this  point  consisted  of  a  single  track,  and  was  a  part  of  the  main 
line  of  the  company  from  Chicago  to  Kansas  City.  At  the  'time 
of  the  accident  the  plaintiff  was  a  farmer  26  years  of  age,  who 
lived  a  few  miles  north  of  the  railroad,  and  from  the  time  he 
was  a  small  boy  he  had  been  accustomed  to  crossing  the  railroad 
on  this  highway  on  his  way  to  and  from  Ottumwa,  Iowa,  which 
is  situated  a  fe\y  miles  south  of  the  <3"ossing.  He  was  perfectly 
familiar  with  the  crossing  and  of  its  surroundings  and  with  the 
facts  which  have  been  recited.  About  15  trains  passed  over  this 
crossing  daily,  the  majority  at  irregular  times. 

The  plaintiff  was  driving  a  pair  of  horses  that  were  hauling 
an  empty  lumber  wagon  at  the  time  of  the  accident.  He  was 
sitting  near  the  bolster  on  the  rear  axle  on  a  plank  that  rested 
on  the  bolsters,  with  his  feet  down  between  the  planks  24  feet 
back  of  the  heads  of  his  horses,  driving  them  with  one  hand  and 
with  the  other  holding  by  means  of  a  lever,  two  wooden  shoes, 
six  inches  long  by  four  inches  wide,  which  constituted  a  brake 
against  the  rims  of  the  rear  wheels  aS  he  went  down  to  the 
crossing.  He  had  drawn  a  load  of  hay  to  Ottumwa,  and  was  go- 
ing home  about  7  in  the  evening  on  a  warm  August  day.  As  he 
went  north  on  the  highway  he  constantly  looked  and  listened  for 
engines  and  trains,  but  neither  saw  nor  heard  any,  with  the  ex- 
ception of  one  passenger  train  standing  on  a  track  west  of  the 
crossing,  until  his  horses'  heads  were  over  the  south  rail,  when  he 
saw  the  work  train  which  injured  him  coming  west  about  60 
feet  from  the  crossing.  The  engineer  first  saw  the  team  at 
about  the  same  time  and  too  late  to  stop  the  train,  which  was 
running  about  15  miles  an  hour  before  it  struck  the  wagon. 
When  the  plaintiff  was  about  a  quarter  of  a  mile  from  the  cross- 
ing, he  saw  a  passenger  train  about  a  quarter  of  a  mile  west  of 
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the  crossing  headed  east,  and  he  expected  this  train,  and  did  not 
know  that  there  was  any  train  due  to  go  west  at  that  time.  At 
a  point  about  35  rods  south  of  the  crossing  he  stopped,  while  a 
horse  drawing  a  buggy  trotted  past  him ;  but  his  view  of  the  rail- 
road was  then  obstructed  by  the  barn.  At  the  north  end  of  the 
bam  there  was  an  open  space  of  about  2  rods  in  width,  through 
which  he  looked,  but  he  saw  nothing,  and  from  the  north  side 
of  that  space,  which  was  about  30  rods  from  the  railroad,  he 
could  not  see  anything  upon  the  railroad  until  he  was  25  feet 
from  the  south  rail.  As  he  descended  to  the  crossing  he  locked 
the  wagon  with  the  brake,  which  ground  against  the  rims  of 
the  wheels,  and  with  the  wagon  in  this  condition  he  drove  his 
hcM-ses  at  a  fast  walk  until  he  arrived  on  the  level  of  the  crossing, 
when  he  put  the  brake  down  tight,  so  that  the  horses  would  not 
walk  so  fast,  and  listened  and  looked;  but  he  did  not  stop  his 
horses,  nor  still  the  noise  of  the  horses'  feet,  the  rumbling  wagon, 
or  the  grinding  brake.  The  highway  was  smooth  and  hard,  and 
the  wagon  made  some  noise,  **just  about  the  same  as  any  lumber 
wagon." 

He  testified  that  the  whistle  of  the  engine  was  not  sounded  and 
its  bell  was  not  rung,  and  three  witnesses  who  were  within  hear- 
ing distance  testified  that  they  did  not  hear  the  sound  of  the  bell 
or  the  whistle.  On  the  other  hand,  seven  witnesses  testified  that 
thev  heard  the  bell  or  the  whistle.  Two  of  them — Mrs.  Rust, 
who  was  expecting  her  husband  on  this  work  train  and  was  listen- 
ing for  its  whistle,  and  her  son — testified  that  they  waited  for 
and  heard  it;  and  the  engineer  testified  that  he  sounded  it,  and 
the  fireman  that  he  rang  the  bell.  It  is  difficult  to  conclude  that 
there  is  any  substantial  conflict  in  this  evidence  concerning  the 
sound  of  the  bell  and  the  whistle,  because  evidence  of  those  who 
heard  it  is  so  clear,  reasonable,  and  convincing,  and  that 
of  those  who  did  not  hear  it  may  be  so  readily  reconciled  with 
that  of  those  who  heard  it  on  the  ground  that  the  former  failed 
to  notice  it,  though  the  whistle  sounded  and  the  bell  rang. 

But,  conceding  that  the  whistle  was  not  sounded  and  the  bell 
was  not  rung,  these  facts  do  not  excuse  the  plaintiff  from  ex- 
ercising ordinary  care  to  protect  himself  from  a  collision  at  the 
crossing.  A  railroad  track  is  a  constant  warning  of  danger. 
The  engines  and  trains  must  run  over  them  so  rapidly  that  their 
operators  cannot  alone  protect  travelers  on  the  highways  which 
cross  them.  The  law  requires  railroad  companies  to  sound  their 
whistles  and  ring  their  bells  as  their  trains  approach  the  crossings, 
and  it  also  requires  travelers  on  the  highways  to  exercise  ordi- 
nary care  to  use  efficiently  their  senses  of  sight  and  hearing  to 
prevent  collisions.  The  failure  of  the  servants  of  the  companies 
to  discharge  their  duties  in  this  regard  is  no  excuse  for  the  failure 
of  travelers  on  a  highway  to  discharge  theirs.  The  latter  are 
still  bound  by  the  law  to  listen  and  look  effectively  before  they 
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enter  upon'  a  railroad  track.  Railroad  Co.  v.  Houston,  95  U.  S. 
697,  702,  24  L.  Ed.  542;  Schofield  v.  Chicago,  etc.,  Ry.,  114  U. 
S.  615.  618,  5  Sup.  Ct.  1125,  29  L.  Ed.  224;  Fletcher  v.  Atlantic 
&  Pacific  R.  R.  Co.,  64  Mo.  484. 

Did  the  plaintiff  faithfully  discharge  that  duty  ?  For  30  rods 
before  his  horses'  heads  came  to  a  point  one  foot  south  of  the 
railroad  track,  where  he  was  in  a  position  whence  he  could  not 
escape  the  coming  train,  his  eyes  were  useless,  looking  was  futile, 
and  he  knew  it.  This  fact  imposed  upon  him  the  duty  to  make 
a  more  diligent  use  of  his  sense  of  hearing,  or  to  stop  his  horses 
and  go  forward  where  he  could  see  before  he  drove  into  the 
place  of  irremediable  danger.  His  lumber  wagon  was  rattling 
over  the  smooth,  hard  road,  his  horses'  feet  were  clattering 
thereon,  and  the  brake  shoes  were  grinding  against  the  rims  of 
the  rear  wheels,  and  he  sat  between  the  shoes  near  the  rear  axle, 
24  feet  from  his  horses'  heads,  as  he  came  down  to  the  crossing 
and  drove  to  the  track,  without  stopping  his  horses  or  stilling  the 
rattle  of  their  hoofs,  the  rumble  of  his  wagon,  or  the  grind  of 
his  brake,  so  that  he  might  effectively  hear  a  coming  train.  Was 
this  the  exercise  of  ordinary  care?  In  Davis  z\  Chicago,  R.  I. 
&  P.  Ry.  Co.,  159  Fed.  10,  16,  88  C.  C.  A.  488,  494  (16  L.  R.  A. 
[N.  S.]  424)  a  case  identical  in  all  material  facts  with  that  in 
hand,  this  court  answered  this  question  in  these  words  : 

'*The  duty  to  stop  is  a  relative  one.  It  depends  upon  the 
situation  of  the  particular  case,  the  knowledge  the  traveler  has 
of  the  situation,  and  the  reliance  he  may  reasonably  place  under 
the  circumstances  on  his  opportunities  for  seeing  and  hearing 
without  taking  the  last  precaution  of  stopping.  The  authorities 
are  quite  in  accord  on  the  proposition  that  if  the  view  is  unob- 
structed, so  that  an  approaching  tram,  before  it  reaches  the  cross- 
ing, can  be  seen,  there  is  no  occasion  for  the  special  exercise  of 
the  sense  of  hearing,  listening,  and  therefore  there  is  no  reason 
why  he  should  stop  for  that  purpose.  On  the  other  hand,  if 
the  view  is  obstructed,  interfering  with  the  sense  of  sight,  then 
he  must  bring  into  requisition  the  sense  of  listening  carefully 
and  attentively.  And  if  there  is  any  noise  or  confusion  over 
which  he  has  control,  such  as  that  of  the  noise  of  the  horses' 
feet,  or  the  grinding  sound  of  the  w-heels,  or  the  ordinary  noise 
of  the  vehicle,  interfering  with  the  acuteness  of  the  sense  of 
hearing,  it  is  his  duty  to  stop  such  noise  or  interfering  obstruc- 
tion and  listen  for  the  train  before  going  upon  the  track.'' 

The  rule  of  law  here  announced  is  just  and  reasonable;  it  is 
supported,  as  the  quotations  in  the  opinion  in  that  case  show,  by 
the  decisions  of  the  courts  in  Railroad  Co.  v.  Hogeland,  66  M(l- 
i49-161,  7  Atl.  105,  59  Am.  Rep.  159,  Henze  v.  St.  L..  K.  C.  & 
N.  Ry.,  71  Mo.  637,  640,  Blackburn  v.  Southern  Pacific  Rv.  Co.. 
34  Or.  215,  55  Pac.  225-229,  Chase  z\  Railroad,  167  Mass.  383, 
45  N.  E.  911,  Seefeld  v.  C,  M.  &  St.  P.  R.  Co.,  70  Wis.  216-22Z 
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35  N.  W.  278,  5  Am.  St.  Rep.  168,  Shufelt  v.  Flint  &  P.  M.  R. 
Co.,  96  Mich.  327,  55  X.  W.  1013,  Steep  v.  Chicago,  R.  I.  &  P. 
Ry.  Co.,  85  Mo.  235,  Merkle  v.  Railway  Co.,  49  N.  J.  Law,  473, 
9  Atl.  680,  and  Denver  City  Tramway  Co.  v.  Norton,  141  Fed. 
599,607,  608,  73  C.  C.  A.  1,  9,  10;  and  we  are  unwilling  to  de- 
part from  or  relax  it.  If  the  plaintiff  had  stopped  his  horses 
just  before  he  drove  them  into  their  dangerous  position,  stilled  the 
noise  of  their  feet,  of  the  wagon,  and  of  the  brakes,  and  then 
listened,  he  would  probably  have  heard  the  approaching  train 
and  have  escaped  his  injury.  If  he  had  stepped  off  his  wagon, 
and  gone  to  the  track  before  them,  and  looked  to  the  east,  he 
would  certainly  have  seen  the  coming  train.  Looking  where  he 
could  not  see  it,  and  listening  while  other  noises  prevented  his 
hearing  it,  were  futile.  It  is  no  more  the  exercise  of  ordinary 
care  to  look  and  listen  when  and  where  looking  and  listening  are 
useless  than  it  is  to  fail  to  look  and  listen  where  looking  and 
listening  would  be  effective.  The  evidence  of  the  contributory 
negligence  of  the  plaintiff  was  conclusive  in  this  case,  and  the 
court  below  should  have  instructed  the  jury  to  return  a  verdict 
for  the  company.  This  conclusion  necessitates  a  new  trial  of 
the  action,  and  renders  it  unnecessary  to  -consider  other  alleged 
errors. 

The  judgment  is  accordingly  reversed,  and  the  case  is  re- 
manded  to  the  Circuit  Court,  with  directions  to  grant  a  new 
trial. 
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(Supreme  Court  of  Indiana,  Oct.  27,  1910.) 
[92  N.   E.   Rep.  733.] 

Railroads — Crossing   Accident — Duty   to   Look  and  Listen.* — One 

approaching  a  railroad  highway  crossing  must  look  and  listen,  and, 
if  necessary  in  order  to  see  and  hear,  must  stop  before  crossing. 

Trial — Special  Interrogatories — Answers — ^Presumptions  in  Aid  of. 
— The  jury's  answers  to  special  interrogatories  will  not  be  aided  by 
inferences  or  presumptions  as  against  a  general  verdict. 

Railroads — Crossing  Accident — Special  Findings — General  Verdict 
— In  an  action  for  death  in  a  collision  at  a  highway  crossing,  special 
findings  by  the  jury  as  to  the  state  of  the  weather,  location  of  track 
with  respect  to  the  highway,  the  ability  to  see  and  hear  approachmg 
trains  from  various  points  thereon,  the  speed  of  the  train,  and  the 
failure  to  give  the  proper  crossing  signals  held  not  so  inconsistent 
with  a  general  verdict  for  plaintiff  as  to  require  a  judgment  for  de- 
fendant on  the  ground  of  his  contributory  negligence. 

Judgment — Special  Interrogatories — ^Judgment  on  Answers — Mat- 
ters Considered. — On  a  motion  for  judgment  on  answers  to  special 
interrogatories,  the  court  cannot  look  to  the  evidence. 

Railroads — Crossing  Accident — ^Actions — ^Jury  Questions — Signals. 
— In  an  action  against  a  railroad  company  for  intestate's  death  at  a 
highway  crossing,  whether  the  usual  crossing  signals  were  given  held 
for  the  jury. 

Appeal  and  Error— Findings — Conclusiveness — Credibility  of  Evi- 
dence.— The  Supreme  Court  cannot  determine  what  weight  the  jury 
should  have  given  to  the  evidence  of  a  particular  witness  over  that 
of  another  witness  on  the  same  subject. 

Evidence — Weight  and  Sufficiency — Inferences  from  Evidence.^ 
The  jury  may  draw  reasonable  inferences  from  the  facts  proved. 

Railroads — Crossing     Accidents — Actions — Presumptions.t — In    the 


*For  the  authorities  in  this  series  on  the  subject  of  the  precautions 
to  be  taken  by  a  highway  traveler  to  discover  whether  a  train  is 
approaching  before  attempting  to  cross  railroad  tracks,  see  foot-note 
of  Campbell  v.  Chicago  Great  Western  Ry.  Co.  (Minn.),  35  R.  R,  R. 
98,  58  Am.  &  Eng.  R.  Cas.,  N.  S..  98;  third  foot-note  of  Wilkinson  r. 
Oregon  Short  Line  R.  Co.  (Utah).  34  R.  R.  R.  360,  57  Am.  &  Eng 
R.  Cas.,  N.  S.,  360. 

tFor  the  authorities  in  this  series  on  the  question  whether  there  is 
a  presumption  that  a  person  struck  by  a  train  at  a  crossing  was  free 
from  contributory  negligence,  or. the  contrary,  see  last  foot-note  of 
Palmer  v.  Portland  Ry.,  etc.,  Co.  (Ore.),  36  R.  R.  R.  68,  59  Am.  & 
Eng.  R.  Cas.,  X.  S.,  68;  first  foot-note  of  Hamilton  v.  Central  Rail- 
road (Pa.).  36  R.  R.  R.  265,  59  Am.  &  Eng.  R.  Cas.,  N.  S.,  265;  ex- 
tensive note,  25  R.  R.  R.  230,  48  Am.  &  Eng.  R.  Cas.,  N.  S..  230. 

For  the  authorities  in  this  series  on  the  question  whether  a  pre- 
sumption of  negligence  on  the  part  of  those  in  charge  of  the  train 
or  street  car  arises  from  the  fact  that  a  person  is  struck  by  it  at  a 
crossing,  see  seventh  foot-note  of  Weatherly  v.  Nashville,  etc..  Ry. 
(Ala.),  35  R.  R.  R.  759,  58  Am.  &  Eng.  R.  Cas.,  N    .S..  759. 
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absence  of  evidence  on  the  question,  there  is  no  presumption  that  one 
injured  at  a  railroad  highway  crossing  was  free  from  fault,  nor  that 
the  railroad  company  was  negligent,  though  where  the  evidence 
shows  that  the  traveler  was  so  situated  that  he  could  see  the  train 
in  time  to  have  escaped,  with  nothing  to  excuse  him  from  looking, 
it  is  presumed  that  he  saw  or  heard  the  train. 

Appeal  and  Error — Verdict — Conclusivenesa — Conflicting  Evidence. 
—Where  the  evidence  is  conflicting  upon  all  material  questions,  the 
Supreme  Court  will  not  set  aside  the  verdict  because  of  insufliciency 
of  the  evidence  to  support  it. 

Appeal  from  Circuit  Court,  Porter  County;  W.  C.  McMahan, 
Judge. 

Action  by  Charlotte  Reynolds,  administratrix,  against  the 
Grand  Trunk  Western  Railway  Company.  From  a  judgment 
for  plaintiff,  defendant  appeals.     Affirmed. 

See,  also,  report  in  Appellate  Court  (90  N.  E.  94),  from  vsrhich 
court  the  case  was  transferred. 

Johnston  &  Bartholomew  and  Kretcinger,  Roony  &  Krets- 
ingcr,  for  appellant. 
Grant  Cmmpacker  and  William  Dailey,  for  appellee. 

Myers,  J.  This  is  an  appeal  from  a  judgment  awarding  dam- 
ages to  appellee  for  the  alleged  negligent  killing  of  her  intestate 
at  a  highway  crossing  over  appellant's  railway. 

The  errofs  relied  on  here  are  overruling  the  motion  for  judg- 
ment upon  the  answers  to  the  interrogatories,  and  overruling  the 
motion  for  a  new  trial. 

The  pertinent  portions  of  the  complaint  upon  the  motion  for 
judgment  upon  the  answers  to  the  interrogatories  are  that  the 
railroad  crossed  a  highway  at  right  angles;  that  at  the  point  of 
crossing  and  for  a  long  distance  east  the  railroad  runs  through 
a  deep  cut,  and  that  a  train  approaching  the  highway  from  the 
east  could  not  be  seen  by  a  traveler  coming  from  the  north  until 
he  got  upon  the  track ;  that  banks  25  to  30  feet  high  lay  along  the 
cut  of  said  road  for  a  distance  oi  lYi  miles  east,  and  cut  off  any 
view  of  trains;  that  the  track  from  one  mile  east  of  the  crossing 
to  some  distance  west  thereof  was  downgrade;  that  while  de- 
cedent was  approaching  the  railroad  crossing  from  the  north  in 
a  light  wagon  drawn  by  one  horse  a  locomotive  on  defendant's 
road  was  approaching  the  crossing  from  the  east ;  that  defendant 
negligentlv  failed  to  ring  the  bell,  or  blow  the  whistle,  within 
a  distance  of  120  rods  of  said  crossing,  and  negligently  ran 
said  locomotive  at  a  high  and  dangerous  rate  of  speed,  viz.,  90 
miles  an  hour,  and  was  running  in  a  cut  and  made  little  noise; 
that  decedent  was  unable  to  and  did  not  see  or  hear  the  same, 
and  had  no  knowledge  or  notice  of  the  approach  of  the  same  until 
it  was  too  late  to  avoid  a  collision,  and  the  vehicle  was  struck  by 
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the  locomotive,  and  the  horse  and  decedent  were  then  and  there 
and  thereby  instantly  killed ;  that  he  was  so  struck  and  killed  on 
the  highway  at  the  crossing  of  defendant's  track,  and  decedent 
was  then  lawfully  on  said  highway;  that  decedent  did  not,  and 
could  not  have,  discovered  the  approach  of  said  locomotive  in 
time  to  have  avoided  the  collision ;  that,  had  the  bell  been  rung 
and  whistle  blown  within  a  distance  of  120  rods  of  the  crossing, 
decedent  could  and  would  have  heard  the  same,  and  avoided  the 
injury.  The  interrogatories  and  answers  show  that  the  accident 
occurred  at  8 :35  p.  m.  October  7th.  The  right  of  way  was  100 
feet  in  width,  with  a  single  track  in  the  center,  crossing  tlie 
highway  at  right  angles  on  a  level.  The  engine  was  equipped  with 
the  ordinary  headlight  lighted,  10  feet  9J^  inches  above  the  track. 
Decedent  at  the  time  of  the  accident  was  in  a  covered  wagon, 
with  side  curtains  extending  to  the  front  line  of  the  seat.  The 
horse  was  gentle,  and  easily  managed.  Decedent  was  ac- 
customed to  driving.  The  night  was  clear,  with  no  wind.  De- 
cedent's hearing  and  eyesight  were  good.  He  could  read.  There 
was  a  sign  '*Railroad  Crossing"  at  the  crossing  in  big  letters. 
Decedent  was  39  years  old.  If  the  decedent  in  approaching  the 
crossing  on  this  occasion  had  at  a  point  in  the  highway  47  feet 
north  of  the  track  looked  east,  he  could  have  seen  the  headlight 
of  the  engine  for  a  distarxe  of  80  rods,  and  thence  continuously 
as  he  approached  the  crossing  he  could  have  seen  it  for  that 
distance  or  more.  The  track  was  on  a  straight  line  1,200  feet 
east  from  the  crossing.  The  danger  signal  was  sounded  six  or 
eight  rods  from  the  crossing.  Decedent's  horse  was  then  10 
or  12  feet  from  the  track.  No  whistle  was  blown  or  bell  rung 
for  the  crossing.  It  was  not  light  enough  that  persons  passing 
the  decedent  could  see  him  on  the  seat.  The  track  enters  a  cut 
10  rods  east  of  the  highway  crossing.  Twenty-five  rods  north 
of  the  track  decedent  could  not  have  seen  the  approach  of  the 
train  or  the  headlight  462  feet  from  the  crossing.  He  could  not 
have  seen  the  headlight  when  he  was  100  feet  north  of  the  track, 
nor  could  he  have  heard  the  noise  of  the  train  a  distance  of  80 
rods.  The  train  consisted  of  an  engine,  tender,  and  caboose,  and 
was  running  down  a  grade  of  52  feet  to  the  mile  at  a  speed  of 
SO  miles  per  hour.  As  he  approached  the  crossing,  he  looked 
and  listened  for  an  approaching  train.  If  he  had  looked  from 
a  point  100  feet  north  of  the  crossing,  he  could  not  have  seen  the 
headlight  or  approaching  train  627  feet.  The  highway  for  400 
feet  north  of  the  crossing  is  about  the  same  elevation  as  at  the 
crossing,  and  there  was  nothing  to  obstruct  the  view  of  the  ap- 
proaching train,  except  the  elevation  through  which  the  track 
ran.  The  depth  of  the  cut  is  not  found.  The  interrogatories 
and  answers  do  not  disclose  whether  appellee's  decedent  knew 
of  the  existence  of  the  railway  crossing  at  that  point,  or  where 
the  signpost  was  located,  or  whether  he  could  see  it. 
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Under  these  facts  appellant  urges  that  the  interrogatories  and 
answers  prove  that  the  injury  was  the  result  of  the  decedent's 
want  of  care.  It  is  the  duty  of  one  approaching  a  highway  cross- 
ing to  look  and  listen,  and,  if  necessary  to  see  and  hear,  it  is  his 
dut\'  to  stop.  But  the  jury  have  found  the  conditions  surround- 
ing the  crossing,  and  that  the  statutory  signals  were  not  given, 
and  that  the  decedent  could  not  hear  the  noise  of  the  train  a 
distance  of  80  rods;  that  at  a  point  25  rods  north  of  the  cross- 
ing he  could  not  have  seen  the  train  462  feet  from  the  crossing ; 
that  at  a  point  100  feet  from  the  crossing  he  could  not  have  seen 
the  headlight  or  train  to  exceed  627  feet;  that  47  feet  north  of 
the  track  he  could  have  seen  the  headlight  80  rods ;  with  a  train 
running  50  miles  an  hour  and  he  traveling  3  miles  an  hour  the 
train  would  run  73.33  feet  a  second,  and  decedent  would  travel 
4.4  feet;  the  track  was  straight  for  a  distance  of  1,200  feet,  im- 
plying a  curve  beyond  that  point ;  until  he  got  within  47  feet  of 
the  crossing,  and  from  that  time,  and  from  the  time  the  head- 
light could  be  seen,  he  could  not  see  farther  than  the  train  would 
move  in  less  than  18  seconds;  if  he  was  beyond  the  point  where 
the  train  came  into  view,  and  possibly  within  hearing,  he  may 
practically  have  been  upon  the  track,  or  in  such  situation  that 
without  the  signals  to  warn  him  he  could  not  escape  either  by 
going  forward  or  by  stopping;  with  a  locomotive,  tender,  and 
caboose  running  down  a  grade  of  52  feet  to  the  mile  the  loco- 
motive would  necessarily  not  be  laboring,  and  comparatively  little 
noise  would  be  made.  Sound  travels  differently  in  different 
media  or  states  of  the  atmosphere,  and  is  affected  by  obstruc- 
tions, and  while  it  is  said  to  travel  1,090  feet  per  second,  whether 
the  conditions  were  such  that  the  sound  would  travel  in  the  direc- 
tion of  the  decedent  so  as  to  give  warning  of  an  approaching 
train  we  cannot  know.  It  may  have  been  that  the  conditions 
for  hearing  were  no  better  than  for  seeing,  and  there  may,  so 
far  as  this  motion  is  involved,  have  been  evidence  from  which 
the  jury  were  warranted  in  finding,  as  they  did  by  the  general 
verdict,  that  the  decedent  exercised  ordinary  care,  under  all  the 
circumstances  disclosed  bv  the  evidence,  and  the  answers  to  the 
interrogatories  are  not  aided  by  inferences  or  presumptions- 
Southern  Ry.  Co.  V,  De  Pauw  (1910)  92  N.  E.  225. 

The  jur\'  found  that  in  approaching  the  crossing  the  decedent 
looked  and  listened,  implying  knowledge  of  the  existence,  or 
notice  of  the  crossing,  and  this  finding  for  the  purposes  of  this 
motion,  and  with  the  general  verdict,  must  be  taken  to  mean  that 
he  looked  and  listened  from  a  position  where  looking  and  listen- 
ing would  be  of  avail,  and  we  cannot  assume  as  against  the  gen- 
eral verdict  that  he  could,  or  must  have,  seen  or  heard  the  com- 
ing train.  From  the  finding  that  he  could  see  the  headlight  of  an 
approaching  train,  with  the  finding  that  he  looked  and  listened, 
there  might  arise  an  inference  that  he  knew  the  train  was  there^ 
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but  other  inferences  might  reasonably  arise,  such  as  that  it  was 
a  switch  light,  or  some  other  than  the  headlight  of  an  approach- 
ing train,  or,  put  in  another  form,  seeing  a  light  might  lead  to  an 
inference  of  a  coming  train,  but  is  not  conclusive,  and  might  pre- 
sent but  a  slight  inference  if  no  signals  were  given,  or  none  heard. 
For  us  to  infer  that  he  knew,  or  was  bound  to  know,  that  it  was 
the  headlight  of  an  approaching  train,  would  require  us,  irre- 
spective of  all  'Conditions  which  may  have  been  disclosed  by  the 
evidence,  to  say  that  he  must  have  seen  or  heard,  or  was  bound 
to  see  and  hear,  in  time  to  stop,  or  to  pass  to  safety.  He  may 
not  have  been  familiar  with  the  crossing,  or  not  have  been  aware 
of  its  presence,  and  the  conditions  may  have  been  such  that  the 
crossing  signals  could  not  be  seen  by  him  or  the  noise  of  the 
train  heard.  The  complaint  alleges  the  existence  of  banks  25 
to  30  feet  high  along  the  cut  of  the  railway  for  a  distance  of  1J4 
miles  east  of  the  crossing  which  cut  off  any  view  of  the  train; 
that  the  train  made  little  noise,  and  the  decedent  was  unable  to 
see  or  hear  the  train,  and  had  no  notice  or  knowledge  of  the 
approach  of  the  train ;  and  that  he  could  not  have  discovered  its 
approach  in  time  to  escape  the  collision.  Whether  these  allega- 
tions were  proven  by  the  evidence  was  a  question  for  the  jury, 
and  the  answers  to  the  interrogatories  are  not  so  antagonistic  to 
the  general  verdict  which  covered  all  the  elements  essential  to 
a  recovery  as  to  authorize  a  judgment  for  appellant. 

We  cannot  supply  by  inference,  presumption,  or  intendment 
so  important  a  fact  as  that  the  decedent  knew  that  the  headlight 
was  the  headlight  of  an  approaching  train,  when  there  is  no 
fact  found  showing  that  the  decedent  knew  the  fact,  or  even 
that  he  should  have  known  it,  for  the  reason  that  on  this  motion 
we  cannot  look  to  the  evideixe,  and  cannot  know  the. related 
facts  and  circumstances  which  may  have  been  in  evidence  in  ex- 
planation of  his  failure,  or  possible  inability  to  know  the  fact. 
Owen  Creek  Church  v.  Taggart  (App.  1909)  89  N.  E.  406; 
Freitag  v.  Chicago,  etc.,  Co.  (App.  1909)  89  N.  E.  501 ;  Chicago, 
etc.,  Co.  V.  Wilfong  (App.  1909)  88  N.  E.  953;  Pittsburg, 
etc.,  Co.  V.  Lightheiser  (1906)  168  Ind.  438,  78  N.  E. 
1033;  Farmers',  etc.,  Ass'n  v.  Stewart  (1906)  167  Ind.  544, 
79  N.  E.  490;  Indianapolis,  etc.,  Co.  v.  Hockett  (1903)  161 
Ind.  196,  67  N.  E.  106;  Stoy  v.  Louisville,  etc.,  Co.  (1902)  160 
Ind.  144.  66  N.  E.  615 ;  Clear  Creek  Stone  Co.  v,  Deannin  ( 1902) 
160  Ind.  162,  66  N.  E.  609;  McCoy  v.  Kokomo,  etc.,  Co.  (1902) 
158  Ind.  662.  64  N.  E.  92 ;  Chicago,  etc.,  Co.  r.  Stephenson  (1903) 
33  Ind.  App.  95,  69  N.  E.  270. 

Upon  the  motion  for  a  new  trial,  on  the  question  of  the  suffi- 
ciency of  the  evidence,  and  the  question  of  contributory  negli- 
gence, appellant  urges  that  it  must  affirmatively  appear  that  ap- 
pellant was  guilty  of  some  negligent  act  or  omission  which  caused 
the  injury,  and  the  specific  question  presented  is  that,  while  the 
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complaint  alleges  negligence  in  failing  to  give  the  statutory 
signals,  we  must  be  governed  by  the  affirmative  evidence  of 
five  employees  on  the  train^  that  the  signals  were  given,  because  it 
is  affirmative,  as  against  that  of  two  other  persons  that  they  heard 
no  signal,  until  the  danger  signal  was  sounded,  who  were  situated 
so  that  they  might  have  heard  the  signals  if  given,  and  who 
gave  details  of  what  they  did  hear,  and  that  the  affirmative  testi- 
mony must  be  given  greater  weight  than  this  negative  testimony. 
The  engineer  testified  that  he  first  saw  the  decedent's  horse  and 
wagon  when  six  to  ten  rods  from  it,  and  that  it  was  then  six  to 
ten  feet  from  the  track,  when  he  gave  the  danger  signal,  reversed 
his  engine,  turned  on  the  sand  valve  as  quickly  as  he  could,  and 
did  his  best  to  stop  the  train;  that  it  ran  90  rods  beyond  the 
crossing  before  he  could  stop.  The  horse  was  not  injured,  the 
wagon  was  carried  quite  a  distance  on  the  pilot,  showing  that 
the  decedent  was  practically  upon  the  track  when  he  was  dis- 
covered by  the  engineer. 

Sarah  Carver,  who  resided  about  10  rods  south  of  the  cross- 
ing, on  the  west  side  of  the  highway,  in  a  house  50  feet  from  the 
highway,  where  she  had  lived  for  35  years,  testified  that  she  was 
at  home  at  the  time  of  the  accident.  She  heard  a  crash,  and  she 
heard  a  whistle  at  the  same  time.  She  did  not  hear  any  whistle 
before  that  time  until  she  heard  the  whistle  and  the  crash  at  the 
same  time.  She  did  not  hear  the  bell.  The  railroad  had  been 
there  about  26  years,  and  a  good  many  trains  were  run  over  it 
each  way  every  day.  Her  hearing  was  very  good.  The  whistle 
and  crash  were  pretty  close  together;  she  thought  at  the  same 
time.  She  went  to  tell  her  husband,  and  he  had  already  started. 
There  was  no  one  but  herself  and  husband  in  the  house,  and  he, 
at  the  time  of  the  trial,  was  deceased.  There  was  no  noise 
around  the  house.  The  kitchen  door  at  the  northwest  side  of  the 
house  was  open.     She  was  sitting  at  a  table. 

James  0*Conner,  35  years  old,  a  farmer  living  in  a  house  where 
he  was  born  and  brought  up,  and  about  50  rods  north  of  the  cross- 
ing and  on  the  east  side  of  the  highway,  was  at  home  at  the  time 
of  the  accident.  Looking  from  his  house  after  the  accident,  he 
saw  the  engine  about  90  rods  or  more  west  of  the  crossing.  He 
heard  the  train  as  it  passed  over  the  crossing,  and  he  heard 
"three  short  shrill  blasts  and  then  came  a  thump."  Very  little 
time  elapsed  between  the  whistle  and  the  bump.  "They  hardly 
quit  whistling  when  it  hit  him."  He  did  not  hear  any  whistle 
before  that  time,  and  he  did  not  hear  any  bell  at  any  time,  as  it 
approached  the  crossing.  "Q.  Was  any  whistle  blown?  A. 
No,  sir."  There  were  two  hills  through  which  the  railroad  ran 
east  of  the  crossing,  with  a  ravine  between  them.  Standing 
near  his  porch,  which  was  a  great  deal  higher  than  the  wagon 
road,  he  could  see  the  tops  of  the  cars,  if  they  were  in  the 
ravine.     On  cross-examination  he  testified  that  he  was  not  paying 
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any  attention  to  this  train  until  he  heard  it  whistle,  that  trains 
sometimes  went  through  there  and  whistled  withput  his  paying  any 
attention  to  them.  He  did  not  hear  this  train  whistle  for  the 
crossing  80  rods  back.  **Q.  But  you  do  not  say  that  it  did  not 
whistle,  do  you?  A.  No,  sir."  He  answered  that  the  danger 
whistle  probably  would  attract  his  attention  quicker  than  an 
ordinary  whistle.  On  re-examination  he  testified  that  he  heard 
the  whistle  the  first  thing,  the  first  blast  of  the  whistle;  that  he 
heard  it  before  he  knew  it  was  a  danger  signal;  that  he  knew 
what  the  crossing  signal  was ;  that  it  was  four  blasts,  two  long 
and  two  short.  The  force  and  effect  of  this  evidence  was  a 
question  to  be  determined  by  the  jury.  It  might  to  some  minds 
leave  doubt  as  to  whether  the  signals  were  omitted,  but  to  others 
it  might  furnish  conviction  that  they  were  not  given,  but,  how- 
ever that  may  be,  that  was  a  question  solely  for  the  jury,  and  we 
cannot  determine  for  a  jury  what  weight  they  should  give  to  any 
evidence  of  a  witness  over  the  evidence  of  any  other  witness. 
Board  V.  Garrigus  (1905)  164  Ind.  589.  73  N.  E.  82,  74  N.  E. 
249;  Ohio,  etc.,  Co.  v.  Buck  (1892)  130  Ind.  300,  30  N.  E.  19; 
New  York,  etc.,  Co.  z\  Robbins  (1906)  38  Ind.  App.  172,  76 
N.  E.  804. 

There  are  cases  which  hold  that  the  testimony  of  witnesses 
who  are  in  a  position  to  hear  who  testify  that  they  heard  no 
signals  is  not  negative  evidence  in  the  sense  that  it  is  testimony 
of  witnesses  who  did  not  know  whether  signals  were  given  or 
not.  Cleveland,  etc.,  Co.  v.  Wuest,  40  Ind.  App.  693,  82  X.  E. 
986;  New  York,  etc.,  Co.  v.  Robbins,  supra;  Voak  v.  Northern 
Central  Co.  (1878)  75  N.  Y.  320;  Thompson  no  Negligence,  § 
7865,  and  cases  cited.  A  jury  may  draw  reasonable  inferences 
from  facts  proved.  Hill  v.  Hill  (App.  1910)  90  N.  E.  331; 
Cleveland,  etc.,  Co.  v.  Van  Natta  (App.  1909)  87  N.  E.  999; 
Chicago,  etc.,  Co.  v.  Vandenberg  (1905)  164  Ind.  470,  73  N.  E. 
990,  Toledo,  etc.,  Co.  v.  Fenstermaker  (1904)  163  Ind.  534,  72 
N.  E.  561;  Princeton,  etc.,  Co.  v.  Roll  (1904)  162  Ind.  115,  66 
N.  E.  169;  Cleveland,  etc.,  Co.  v.  Wuest  (1907)  40  Ind.  App. 
693,  82  N.  E.  986;  Indianapolis,  etc.,  Co.  z\  Taylor  (1907)  39 
Ind.  App.  592,  80  N.  E.  436.  For  example,  in  this  case,  it  is  a 
reasonable  inference  that  with  the  decedent  as  near  to  the  track 
as  he  was  to  have  been  struck  as  he  was  that,  if  a  shrill  whistle 
had  been  blown  or  the  bell  rung  or  both  as  the  statute  requires  on 
a  clear  night,  he  would  have  heard  in  time  to  have  placed  him- 
self in  safety.  At  any  rate,  we  cannot  usurp  the  functions  of  the 
jury  and  determine  a  question  upon  which  there  was  competent 
evidence  both  ways. 

Appellant  contends  that  it  appears  from  the  evidence  that  the 
decedent  was  guilty  of  contributory  negligence,  and  this  claim  is 
based  upon  the  claim  of  duty  of  a  traveler  approaching  a  railway 
crossing  to  look  and  listen,  and,  if  he  can  see  or  hear  an  approach- 
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ing  train  in  time  to  escape  injury,  it  is  presumed  that  he  did  not. 
look  or  listen,  or,  if  he  did,  that  he  did  not  heed  what  he  saw  or 
heard.  In  Nichols  v.  B.  &  O.,  etc.,  Co.  (1904)  33  Ind.  App. 
229,  70  N.  E.  183,  71  N.  E.  170,  it  was  correctly  held  that,  while 
there  is  no  presumption  that  one  injured  at  a  highway  crossing 
is  negligent  because  the  burden  of  showing  negligence  is  upon  the 
defendant,  it  was  incorrectly  held  that  the  presumption  is  that 
he  is  without  fault  as  a  broad  or  unqualified  statement  of  pre- 
sumptions. If  a  traveler  is  injured  at  a  railway  crossing  in  the 
absence  of  evidence  upon  the  subject,  there  is  no  presumption 
either  way.  The  traveler  is  not  aided  by  a  presumption  of  free- 
dom from  fault,  nor  the  railway  by  a  presumption  of  negligence. 
It  is  simplv  a  failure  of  proof  upon  the  part  of  the  railway  as  to 
an  issue,  the  burden  of  showing  which  is  by  statute  cast  upon  it. 
The  question  and  allied  ones  are  clearly  presented  in  Citv  of 
Indianapolis  v.  Keelev  (1906)  167  Ind.  516,  79  N.  E.  499; 
Evansville,  etc.,  Co.  v.  Berndt  (1909)  172  Ind.  697,  88  N.  E. 
612.  In  Southern  Indiana  Co.  v.  Peyton  (1901)  157  Ind.  690, 
61  X.  E.  722,  the  question  arose  upon  a  demurrer  to  the  com- 
plaint, the  point  being  made  that  there  was  no  averment  that  the 
engineer  before  crossing  another  railway  track  stopped  his  train 
and  looked  and  listened  before  attempting  to  cross.  It  was  not 
necessary  that  the  plaintiff  should  aver  his  freedom  from  con- 
tributory negligence.  If  it  was  negligent  for  him  to  fail  to  stop, 
look,  and  listen,  that  was  a  matter  of  defense,  a  matter  of  proof 
under  all  the  evidence,  and  there  is  no  room  for  presumptions. 
The  court  did  there  say  that,  **if  any  presumption  will  arise  from 
the  absence  of  an  averment  as  to  the  fact,  it  must  be  that  he  did 
stop  it."  As  it  was  an  unnecessary  allegation,  in  any  view  of  the 
case,  it  was  unnecessary  to  suggest  any  question  of  presump- 
tions, and  the  opinion  on  the  whole  is  not  open  to  the  interpreta- 
tion that  there  is  a  presumption  that  he  did  stop.  In  Malott  v. 
Hawkins  (1902)  159  Ind.  127,  63  X.  E.  308,  it  is  said  with  ref- 
erence to  the  statute  casting  the  burden  on  the  defendant  of 
showing  contributory  negligence  **it  does  not  change  the  rule 
that  it  is  presumed  that  the  traveler  saw  and  heard,  or  was  heed- 
less of  that  which  as  an  ordinarily  prudent  man  he  ought  to  have 
taken  notice  of." 

For  the  reasons  pointed  out,  the  statement  in  Pittsburgh,  etc., 
Co.  V.  Reed  (1905)  36  Ind.  App.  72,  75  N.  E.  50,  that  "the  pre- 
sumption is  that  a  traveler  on  a  highway  crossing  exercised  due 
care,  and  was  free  from  contributory  negligence,"  is  erroneous. 
In  Lake  Shore  Co.  v.  Brown  (1907)  41  Ind.  App.  435.  84  N.  E. 
25,  it  was  held,  affirming  the  statement  from  Chicago,  etc.,  Co.  v. 
Hedges  (1889)  118  Ind.  5,  20  N.  E.  530,  "that  the  law  pre- 
sumes that  one  having  the  ordinary  sense  of  sight  must  have  seen 
that  which  was  within  the  range  of  his  vision."  The  statement 
is  doubtless  correct  as  applied  to  those  cases,  for  in  each  of  them 
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there  was  a  finding  that  the  injured  person  was  so  situated  that 
he  could  see  the  train  in  time  to  have  escaped  injury,  with  noth- 
ing to  excuse  his  not  looking  and  seeing,  and  in  such  cases  there 
is  a  presumption  that  he  saw  or  heard  what  it  is  manifest  that 
he  could  see  or  hear.  But  the  rule  declared  is  not  one  that 
applies  irrespective  of  the  evidence  or  without  evidence.  To  in- 
voke it,  there  must  be  evidence  or  circumstances  showing  that  not 
to  see  and  hear  was  because  of  failure  to  use  those  senses,  and 
under  conditions  where  seeing  and  hearing,  or  both,  were  avail- 
able to  give  notice  in  time  to  avoid  injury.  Malott  v.  Hawkins, 
supra;  Wabash  Co.  v.  Keister  (1904)  163  Ind.  609,  67  N.  E. 
521 ;  Pittsburgh,  etc.,  Co.  v,  Seivers  (1903)  162  Ind.  234,  67  N. 
E.  680,  70  N.  E.  133;  Stewart  v,  Penna.  Co.  (1891)  130  Ind. 
242,  29  N.  E.  916;  Elliott  v.  Chicago,  etc.,  Co.,  150  U.  S.  245,  14 
Sup.  Ct.  85,  37  L.  Ed.  1068;  Stoy  v.  Louisville,  etc.,  Co.  (1902) 
160  Ind.  144,  66  N.  E.  615.  The  jury  find  that  the  decedent 
looked  and  listened  as  he  approached  the  crossing.  No  one  saw 
him  approa»ching  the  crossing  except  the  engineer,  when  the  de- 
cedent was  practically  upon  the  crossing,  and  there  was  no  di- 
rect evidence  that  he  looked  and  listened,  but,  if  that  finding  be 
disregarded,  we  cannot  assume  as  against  the  general  verdict 
where  there  was  evidence  that  he  could  not  see  or  hear,  so  that 
looking  or  listening  would  be  available,  that  he  did  not  under 
the  facts  and  circumstances  shown  use  ordinary  care. 

It  is  urged  that  the  dc%:edent  is  shown  by  the  evidence  to  have 
been  acquainted  with  the  crossing.  Conceding  that  to  be  true, 
the  question  still  resolves  itself  into  one  of  ordinary  care  in 
passing  it  under  the  conditions  and  surroundings. 

There  is  much  conflict  in  the  evidence  upon  all  the  controlling 
questions,  and  we  are  not  authorized  to  overthrow  the  verdict 
and  judgment  because  of  the  alleged  insufficiency  of  the  evi- 
dence to  support  the  verd'ct  of  the  jury;  and  the  judgment  is 
affirmed. 
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(Supreme   Court   of  South   Carolina,   Nov.   11,   1910.) 

[69   S.   E.  Rep.  233.] 

Railroads — Fires — Nonsuit — When  Improper.*^ — When  there  is  evi- 
dence tending  to  show  damage  to  property  caused  by  fire  commu- 
nicated from  a  locomotive,  nonsuit  is  improper,  since  such  evidence 
shows  negligence  prima  facie,  placing  the  burden  on  the  railroad 
company  to  show  that  the  locomotive  was  constructed,  equipped, 
and  managed  with  due  care. 

Pleading — Amendment — New  Cause  of  Action. — A  complaint  agamst 
a  railway  company  for  setting  a  fire  may  be  amended  during  trial, 
by  striking  out  an  allegation  of  negligence,  so  as  to  make  the  suit 
one  under  Civ.  Code  1902,  §  2135,  which  makes  such  companies  liable 
for  fires  set  by  locomotives,  regardless  of  negligence. 

Appeal  from  Common  Pleas  Circuit  Court  of  Barnwell 
County;  W.  B.  Gruber,  Special  Judge. 

Action  by  J.  M.  Birt  against  the  Southern  Railway  Company. 
From  a  judgment  for  defendant,  plaintiff  appeals.     Reversed. 

/.  A,  Willis,  //.  F,  Buist,  and  A,  H.  Ninestein,  for  appellant. 
Harley  &  Best,  for  respondent. 

Hydrick,  J.  When  there  is  testimony  tending  to  show  dam- 
age to  property,  daused  b>  fire  communicated  by  a  railroad  en- 
gine, it  is  error  to  grant  nonsuit  on  the  ground  that  there  is  no 
evidence  of  negligence.  In  such  cases,  a  prima  facie  presump- 
tion of  negligence  arises,  which  casts  the  burden  on  the  railroad 
corporation  to  show  that  its  engine  was  constructed,  equipped, 
and  managed  with  due  care.  Hutto  v.  Railway,  81  S.  C.  567, 
62  S.  E.  835,  and  cases  cited. 

A  complaint  which  alleges  that  such  fire  was  negligently  set 
out  may  be  amended  during  trial,  after  the  evidence  has  been 
taken,  by  striking  out  the  allegation  of  negligence,  so  as  to  make 
the  action  one  under  section  2135  of  the  Code  of  1902,  which 

*See  first  paragraph  of  first  foot-note  of  Goodman  v,  Lehigh  Val- 
ley R.  Co.  (N.  J.),  34  R.  R.  R.  33,  57  Am.  &  Eng.  R.  Cas.,  N.  S.,  383; 
second  head-note  of  Erickson  v.  Pennsylvania  R.  Co.  (C.  C.  A.),  33 
R.  R.  R.  526,  56  Am.  &  Eng.  R.  Cas.,  N.  S.,  526. 

For  the  authorities  in  this  series  on  the  subject  of  the  rebuttal  of 
the  presumption  of  negligence  arising  from  the  fact  that  a  fire  is  set 
by  a  locomotive,  see  last  foot-note  of  Cincinnati,  etc.,  Ry.  Co.  v. 
Sadieville  Milling  Co.  (Ky.),  35  R.  R.  R.  553,  58  Am.  &  Eng.  R.  Cas., 
N.  S.,  553;  last  foot-note  of  Norfolk  &  W.  Ry.  Co.  v.  Thomas  (Va.), 
34  R.  R.  R.  618,  57  Am.  &  Eng.  R.  Cas.,  N.  S.,  618;  second  paragraph 
of  first  foot-note  of  Goodman  v.  Lehigh  Valley  R.  Co.  (N.  J.),  34  R. 
R.  R.  383,  57  Am.  &  Eng.  R.  Cas.,  N.  S.,  383. 
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makes  every  railroad  corporation  liable  for  damage  caused  by 
fire  communicated  by  its  engine  (except  in  the  cases  specified), 
without  regard  to  the  question  of  negligence.     Brown  v.  Rail- 
way, 83  S.  C.  557,  65  S.  E.  1102. 
Reversed. 


Westing  v,  Chicago,  B.  &  Q.  R.  Co. 

(Supreme  Court  of  Nebraska,  Oct.  22,  1910.) 
[127  N.  W.   Rep.  1076.] 

Appeal  and  Error — Review — ^Variance — Harmless  Error. — A  judg- 
ment will  not  be  reversed  for  a  variance  between  plaintiffs  allega- 
tions and  his  proof,  unless  it  is  clearly  shown  to  be  material  and  that 
the  defendant  has  been  misled  thereby  to  his  prejudice  in  making  his 
defense. 

Appeal  and  Error — Review — Objections  Not  Raised  below. — Un- 
less the  matter  of  variance  has,  in  some  suitable  manner,  been 
brought  to  the  attention  of  the  trial  court,  a  court  of  review  may  de- 
cline to  consider  it. 

Railroads — Fires — Burden  of  Proof.* — In  an  action  for  damages 
clearly  shown  to  have  been  caused  by  the  escape  of  fire  from  a  rail- 
road engine,  the  burden  is  upon  the  company  to  show  that  the  engine 
was  properly  constructed,  equipped,  and  operated. 

Trial— Failure  of  Plaintiff  to  Testify— Comments  of  Court— Where 
the  plaintiff,  by  the  evidence  of  competent  and  disinterested  wit- 
nesses, fully  establishes  his  cause  of  action  and  the  amount  of  his 
recovery,  he  may  decline  to  testify  in  his  own  behalf,  and  his  omis- 
sion, while  upon  the  witness  stand,  to  state  the  amount  of  his  dam- 
ages, does  not  require  the  court  in  his  instructions  to  comment  un- 
favorably upon  that  fact. 

(Syllabus  by  the  Court.) 

♦For  the  authorities  in  this  series  on  the  question  whether  a  pre- 
sumption of  negligence  on  the  part  of  the  railroad  arises  from  the 
fact  that  a  fire  is  set  by  a  locomotive,  see  first  foot-note  of  Norfolk 
&  W.  Ry.  Co.  v.  Thomas  (Va.),  34  R.  R.  R.  618,  57  Am.  &  Eng.  R. 
Cas.,  N.  S..  618;  first  head-note  of  Goodman  7'.  Lehigh  Valley  R 
Co.  (X.  J.),  34  R.  R.  R.  383.  57  Am.  &  Eng.  R.  Cas.,  X.  S.,  383;  foot- 
note of  Erickson  v.  Pennsylvania  R.  Co.  (C.  C.  A.).  33  R.  R.  R.  526. 
56  Am.  &  Eng.  R.  Cas.,  X.  S.,  526. 

For  the  authorities  in  this  series  on  the  subject  of  the  rebuttal  of 
the  presumption  of  negligence  arising  from  the  fact  that  a  fire  was 
set  by  a  locomotive,  see  Cincinnati,  etc.,  Ry.  Co.  7'.  Sadieville  Milling 
Co.  (Ky.),  35  R.  R.  R.  553,  58  Am.  &  Eng.  R.  Cas..  X.  S..  553;  third 
foot-note  of  Xorfolk  &  W.  Ry.  Co.  v.  Thomas  (Va.),  34  R.  R.  R- 
618,  57  Am.  &  Eng.  R.  Cas..  X.  S.,  618;  second  foot-note  of  Phillips 
V.  Southern  Ry.  Co.  (Va.),  34  R.  R.  R.  394,  57  Am.  &  Eng.  R.  Cas., 
N.  S..  394. 
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Appeal  from  District  Court,  Kearney  County ;  Dungan,  Judge. 

Action  by  Ed.  R.  Westing  against  the  Chicago,  Burlington  & 
Quincy  Railroad  Company.  Judgment  for  plaintiff.  Defendant 
appeals.    Affirmed. 

/.  B,  Kelby,  F.  £.  Bishop,  /.  L.  McPheeley,  and  Byron  Clark, 
for  appellant. 
Adams  &  Adams,  for  appellee. 

Barnes,  J.  Action  to  recover  damages  by  a  fire  alleged  to 
have  been  caused  by  the  negligence  of  the  defendant.  The  plain- 
tiflE  had  the  verdict  and  judgment,  and  the  defendant  has  ap- 
pealed. 

One  of  defendant's  assignments  of  error,  and  perhaps  the 
principal  one,  is  that  there  was  a  fatal  variance  between  the 
plaintiff *s  allegations  of  negligence  on  which  he  sought  to  re- 
cover and  the  proof  contained  in  the  record.  The  charging  part 
of  the  plaintiff's  petition  is,  in  substance,  as  follows :  That  on 
or  about  the  5th  day  of  November,  1907,  the  defendant,  con- 
trary to  its  duty  in  that  regard,  carelessly  and  negligently  omitted 
to  keep  its  right  of  way  free  and  clear  of  dry  and  combustible 
materials,  but  negligently  permitted  large  quantities  of  dry  grass 
and  weeds  to  accumulate  over  and  upon  its  tracks  and  right  of 
way  near  the  premises  of  plaintiff,  and  especially  near  the  north- 
east quarter  of  section  26,  in  township  8,  range  14  west  in 
Kearney  county,  Neb. ;  that  on  or  about  said  5th  day  of  Novem- 
ber, 1907,  the  servants,  agents,  and  employees  of  defendant  in 
operating  and  running  its  engines  over  its  line  of  road  at  or 
near  the  northeast  corner  of  section  27  aforesaid,  the  same  be- 
ing near  the  premises  of  the  plaintiff  in  said  county,  negligently 
and  carelessly  permitted  said  engine,  being  an  engine  operated 
In-  said  servants,  at  said  time  to  cast  out  sparks  and  coals  of 
fire  therefrom  into  the  dry  grass  and  other  combustible  materials 
on  defendant's  right  of  way  and  set  fire  thereto,  which  spread 
out  and  over  said  lands  of  plaintiff  and  thereby  burned  up  and 
destroyed  all  the  grass  and  herbage  on  said  lands.  Defendant's 
answer  contained  a  general  denial,  and  also  certain  allegations  of 
contributory  negligence  on  plaintiff's  part,  which  caused  the 
damages  for  which  he  sought  to  recover.  The  record  fairly  dis- 
closes that  the  fire  which  caused  the  damage  in  question  origi- 
nated from  sparks  or  coals  of  fire  thrown  by  one  of  the  defend- 
ant's engines  or  locomotives ;  but  instead  of  starting  in  the  rubbish, 
weeds,  dry  grass,  etc.,  alleged  to  have  accumulated  on  de- 
fpdanfs  right  of  way,  it  started  in  the  grass  several  feet  out- 
side of  the  right  of  way  on  a  small  tract  of  land  belonging  to 
one  Lang,  and  thence  it  spread  onto  the  plaintiff's  premises. 
This  is  the  matter  of  variance  on  which  the  defendant  relies  for 
a  reversal  of  the  judgment  of  the  district  court.    It  is  contended 

38  R  R  R— 44 
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that  such  variance  is  material,  and  therefore  the  verdict  is  not 
sustained  by  the  evidence. 

There  might  be  some  force  in  this  contention  if  the  defendant 
had  seasonably  presented  that  question  to  the  trial  court.  It  ap- 
pears, however,  that  when  the  plaintiff  introduced  his  evidence 
it  was  not  objected  to  because  it  failed  to  support  the  allegations 
of  the  petition  and  was  at  variance  therewith.  In  fact,  it  does 
not  appear  that  the  matter  of  variance  was  urged  or  even  sug- 
gested by  any  one  at  any  time  during  the  trial  in  the  district 
court.  It  was  not  raised  or  discussed  during  said  trial  or  in  the 
motion  for  a  new  trial,  and  there  is  nothing  in  the  record  which 
tended  to  raise  that  question,  unless  it  be  held  that  defendant's 
request  for  a  directed  verdict  had  that  effect. 

By  section  138  of  the  Code  of  Civil  Procedure  it  is  provided 
that:  "Xo  variance  between  the  allegation  in  a  pleading  and  the 
proof,  is  to  be  deemed  material,  unless  it  have  actually  misled  the 
adverse  party  to  his  prejudice,  in  maintaining  his  action  or  de- 
fense upon  the  merits.  Whenever  it  is  alleged  that  a  party  has 
been  so  misled,  that  fact  must  be  proved  to  the  satisfaction  of 
the  court,  and  it  must  also  be  shown  in  what  respect  he  has  been 
misled;  and  thereupon  the  court  may  order  the  pleading  to  be 
amended  upon  such  terms  as  mav  be  just."  In  accordance  with 
the  foregoing,  it  was  held  in  Knight  v.  Kenney,  59  Xeb.  274.  80 
N.  W.  912,  that:  "Variances  between  allegation  and  proof 
which  are  immaterial  or  not  prejudicial  do  not  call  for  a  reversal 
of  a  judgment."  In  the  opinion  it  was  said:  "It  is  argued  that 
there  were  fatal  variances  between  the  note  in  suit  as  pleaded 
and  the  one  introduced  in  evidence.  There  were  some  differ- 
ences, but  none  material  to  the  issues,  or  the  existence  of  which 
could  in  the  least  prejudice  the  rights  of  the  complainant;  more- 
over, the  error,  if  any  in  this  regard,  was  in  no  manner  the  sub- 
ject of  notice,  objection,  or  exception  in  the  trial  court,  and  is 
not  entitled  to  consideration  here."  In  Spencer  i\  Wilson,  74 
Xeb.  459,  104  X.  W.  930,  it  was  held  that:  "Where  a  party  re- 
lies upon  a  variance  between  the  pleadings  and  the  proof  to  de- 
feat a  recovery,  that  question  should  be  raised  at  some  time  dur- 
ing the  progress  of  the  trial,  and,  unless  it  is  so  raised  and  sug- 
gested to  the  trial  court,  it  will  not  be  considered  on  error  in 
this  court."  Again,  we  have  frequently  held  that  a  variance  be- 
tween the  averments  of  a  pleading  and  the  evidence  given  to 
sustain  it  i<^  not  to  be  deemed  material  unless  it  has  misled  the 
adverse  partv  to  his  prejudice.  Lubker  v.  Grand  Detour.  53 
Xeb.  111.  73  X.  W.  457;  Tov  v.  McHugh,  62  Xeb.  820,  87  X.  W. 
1059;  StuM  v.  Masilonka,  74  Xeb.  309,  104  X.  W.  188.  108  X. 
W.  166;  Ittner  Brick  Co.  t-.  Killian,  67  Xeb.  589,  93  X.  \\\  951. 

It  is  true  that  in  the  case  at  bar  it  was  alleged  in  the  petition 
that  the  fire  started  in  the  weeds,  dry  grass,  and  combustible  ma- 
terials which  defendant  had  negligently  permitted  to  accumulate 
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on  its  right  of  way,  while  the  proof  shows  that  it  started  out- 
side of  the  right  of  way ;  but  it  clearly  appears  that  defendant's 
section  foreman  made  a  report  of  the  fire  at  the  time  it  occurred, 
and  the  company  was  fully  aware  of  that  fact,  and  therefore  it 
had  ample  opportunity  to  prepare  its  defense  in  accordance  with 
that  view  of  the  case.  So  it  cannot  be  said  that  the  variance 
complained  of  misled  the  defendant  to  its  prejudice,  and  it 
therefore  affords  no  ground  for  reversing  the  judgment  of  the 
district  court. 

Defendant's  other  assignments  of  error  relate  to  the  matter  of 
instructions,  and  the  foregoing  rule  disposes  of  all  of  them  but 
two.  which  we  will  now  consider. 

It  is  contended  that  the  court  erred  in  giving  instruction 
numbered  3,  upon  his  own  motion,  by  which  it  was  stated  in 
substance,  among  other  things,  that  in  order  to  entitle  the  plain- 
tiff to  recover  it  would  only  be  necessary  for  him  to  prove  that 
the  defendant,  by  and  through  its  agents  and  employees,  set  out 
the  fire,  and  that  the  same  spread  over  his  premises  destroying 
his  crops  and  injuring  his  land  as  claimed  by  him  in  his  p)etition. 
It  is  contended  that  the  burden  of  proof  is  upon  the  plaintiff, 
that  he  had  alleged  negligence,  and  that  this  instruction  cast  the 
burden  of  proof  upon  the  defendant.  A  like  question  was  before 
this  court  in  Union  Pacific  R.  Co.  z\  Keller,  36  Xeb.  189,  54  N. 
W.  420,  where  it  was  said :  **Where  the  proof  shows  that  a  fire 
originated  from  an  engine  running  over  the  defendant's  railway, 
it  is  unnecessary  for  the  plaintiff  to  show  aflfirmatively  any  defect 
in  the  construction  or  condition  of  the  engine,  or  any  negligence 
in  its  management.  Negligence  will  be  presumed  from  the  fact 
that  fire  was  set  out.''  In  Rogers  v.  Kansas  Citv  &  O.  R.  Co., 
52  Xeb.  86,  71  X.  W.  977,  we  held  that:  "Where  damage  is 
caused  by  the  escape  of  fire  from  a  railroad  engine,  the  burden 
is  upon  the  company  to  show  that  the  engine  was  properly  con- 
structed, equipped,  and  operated."  From  the  foregoing  it  is  ap- 
parent that  the  district  court  did  not  err  in  giving  the  instruction 
complained  of. 

Finally,  it  is  contended  that  the  court  erred  in  refusing  to 
give  instruction  numbered  14,  requested  by  the  defendant.  The 
request  reads  as  follows:  "The  court  instructs  the  jury  that 
the  fact  of  plaintiff's  not  testifying  as  to  the  value  of  the  prop- 
erty he  claims  was  destroyed  by  fire  in  determining  the  amount 
of  damage  he  has  sustained,  and  you  have  a  right  to  presume 
that  his  knowledge  and  evidence  if  given  would  A)e  against  his 
interest."  It  is  true  that  the  plaintiff  did  not  testify  as  to  the 
amount  of  his  damages;  but  there  is  sufficient  competent  evi- 
dence given  by  apparently  disinterested  witnesses  upon  that  (jues- 
tion  to  sustain  the  verdict  of  the  jury.  We  are  not  aware  of  any 
rule  compelling  the  plaintiff  to  establish  the  amount  of  damages 
bv  his  own  testimony,  and  there  would  seem  to  be  no  reason  for 
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him  to  testify  upon  that  point  if  he  is  able  to  establish  it  by  the 
evidence  of  other  competent  and  disinterested  witnesses.  We 
are  therefore  of  opinion  that  the  court  properly  refused  to  give 
this  instruction. 

After  a  careful  examination  of  the  record,  we  are  satisfied 
that  it  contains  no  reversible  error,  and  the  judgment  of  the 
district  court  is  therefore  affirmed. 


Stowe  v.  Louisville  &  N.  R.  Co. 

(Court  of  Appeals  of  Kentucky,  Oct.  14,  1910.) 

[131  S.  W.  Rep.  4.] 

Appeal  and  Error — Review — Findings — Conclusiveness.— A  finding 
on  conflicting  evidence  will  be  disturbed  only  when  it  appears  to  be 
flagrantly  against  the  evidence. 

Railroad — Fires — Evidence — Other  Fires.* — In  an  action  against  a 
railroad  company  for  setting  a  Are  on  adjoining  land,  evidence  of 
a  fire  three  months  before  and  of  another  more  than  four  months 
after  the  particular  fire  was  properly  excluded,  in  the  absence  of 
evidence  of  other  fires  during  such  periods. 

Railroads — Fires — Evidence — Admissibility.! — Where  one  suing  a 
railroad  company  for  setting  a  fire  on  his  land  attempted  to  show 
that  the  railway  grade  nearby  was  steep,  it  was  not  error  to  permit 
the  company  to  show  that  there  were  other  grades  on  its  line  not 
very  remote  which  were  steeper  where  no  fires  had  occurred. 

Appeal  and  Error — Right  to  Complain — ^Admission  of  Evidence.— 
Having  made  a  book  to  which  defendant's  witness  referred  the  basis 
of  cross-examination,  and  having  elicited  from  the  witness  certain 
statements  which  he  obtained  from  the  book,  defendant  cannot  com- 
plain of  a  refusal  to  exclude  from  the  jury  all  evidence  concerning  it. 

Appeal  from  Circuit  Court,  Christian  County. 

Action  by  G.  H.  Stowe  against  the  Louisville  &  Nashville 
Railroad  Company.  From  a  judgment  for  defendant,  plaintiff 
appeals.    Affirmed. 

*For  the  authorities  in  this  series  on  the  subject  of  the  admissi- 
bility of  evidence  of  other  fires  set  by,  or  the  emission  of  sparks 
from,  defendant's  locomotives  on  other  occasions,  see  first  foot-note 
of  St.  Louis,  etc.,  R.  Co.  v.  Shannon  (Okla.).  36  R.  R.  R.  74,  59  Am. 
&  Eng.  R.  Cas.,  N.  S.,  74;  third  head-note  of  Cincinnati,  etc.,  Ry.  Co. 
V.  Sadieville  Milling  Co.  (Ky.),  35  R.  R.  R.  553,  58  Am.  &  Eng.  R. 
Cas.,  N.  S.,  553;  American  Ice  Co.  zk  Pennsylvania  R.  Co.  (Pa.),  33 
R.  R.  R.  535,  56  Am.  &  Eng.  R.  Cas.,  N.  S.,  535. 

tSee  generally  extensive  note  19  R.  R.  R.  320.  42  Am.  &  Eng.  R- 
Cas.,  N.  S.,  320. 
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Downer  &  Russell,  for  appellant. 

Benjamifi  D.  Warfield,  Chas.  H.  Moorman,  and  C.  H.  Bush, 
for  appellee. 

Clay,  C.  Appellant,  G.  H.  Stowe,  owns  a  farm  in  Christian 
County,  Ky.,  adjacent  to  the  right  of  way  of  the  Louisville  & 
Nashville  Railroad  Company.  A  portion  of  appellant's  farm, 
consisting  of  about  225  acres,  extends  along  the  railroad  right  of 
way  for  about  half  a  mile.  Claiming  that  the  railroad  company 
negligently  set  fire  to  hay  and  clover  in  this  field,  and  thereby 
destroyed  the  same,  appellant  instituted  this  action  against  ap- 
pellee to  recover  damages.  The  jury  returned  a  verdict  in  favor 
of  the  railroad  company.  From  the  judgment  based  thereon  this 
appeal  is  prosecuted. 

The  evidence  for  appellant  tended  to  show  that  the  fires  in 
question  occurred  on  March  25  and  26,  1909;  that  they  ,were 
due  to  sparks  escaping  from  appellee's  engine.  There  was  some 
evidence  tending  to  show  that  the  spark  arrester  on  appellee's 
engine  was  defective,  and  that  the  engine  itself  was  negligently 
handled.  The  evidence  for  appellee  was  to  the  effect  that  the 
spark  arrester  was  in  perfect  condition,  and  that  the  engine  was 
properly  handled.  Being  unable  to  say  that  the  finding  of  the 
jury  upon  the  issues  presented  was  flagrantly  against  the  evi- 
dence, we  will  not  reverse  the  judgment  upon  that  ground. 

It  is  earnestly  insisted,  however,  that  the  court  erred  in  refus- 
ing to  permit  appellant  to  introduce  the  evidence  of  other  fires 
occurring  in  the  vicinity  before  and  after  the  fires  which  dam- 
aged his  crops.  One  of  the  fires  which  it  was  sought  to  bring  to 
the  attention  of  the  jury  occurred  more  than  three  months  be- 
fore, and  the  other  fire  more  than  four  months  after,  the  fires 
complained  of.  Neither  appellant  nor  any  one  of  his  witnesses 
was  able  to  testify  to  any  other  fires  occurring  just  before  or 
after  the  fires  in  question.  We  conclude  that  each  of  these  fires 
was  too  remote  in  point  of  time  to  be  of  any  assistance  to  the 
jury  in  determining  the  issues  presented.  Had  it  been  shown 
that,  between  the  time  of  these  remote  fires  and  the  fires  com- 
plained of,  there  were  other  fires,  thus  raising  a  strong  presump- 
tion of  continued  negligence  upon  the  part  of  the  railroad  com- 
pany, the  evidence  of  the  two  fires  referred  to  might  have  been 
properly  admitted.  In  the  absence  of  such  evidence,  we  are  of 
the  opinion  that  the  court  did  not  err  in  refusing  to  let  the  evi- 
dence of  the  two  fires  occurring  before  and  after  the  fires  com- 
plained of  go  to  the  jury. 

The  court  did  not  err  in  permitting  appellee  to  show  that  there 
were  other  grades  on  its  line  of  road,  not  very  remote,  steeper 
and  heavier  than  that  adjacent  to  appellant's  field,  where  no 
fires  had  occurred  prior  to  the  time  complained  of.  Appellant 
had  attempted  to  show  that  the  grade  near  his  field  was  steep 
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and  heavy.  To  overcome  the  effect  of  this  evidence,  appellee 
introduced  the  evidence  referred  to.  It  is  insisted  that  this  evi- 
dence was  incompetent,  because  appellee  did  not  show  that  similar 
conditions  existed.  It  did  show,  however,  that  the  conditions 
were  even  more  unfavorable  to  the  proper  handling  of  an  en- 
gine. Under  such  circumstances,  we  think  the  evidence  was 
clearly  admissible,  although  we  fail  to  see  that  it  was  very  ma- 
terial one  way  or  the  other. 

Another  ground  of  complaint  is  that,  while  appellee's  witness 
J.  P.  Gorman  was  on  the  stand,  he  was  permitted,  over  the  ob- 
jection of  appellant's  counsel,  to  read  to  the  jur\'  statements 
from  a  book  which  he  had  in  his  possession  at  the  time,  touching 
the  condition  of  appellee's  locomotive.  No.  30,  the  one  which  it 
is  claimed  set  fire  to  appellant's  field.  It  is  insisted  that  this  evi- 
dence was  improperly  admitted,  because  the  entries  made  in 
the  book  were  not  original  entries,  but  were  made  by  another 
party  than  the  witness  and  were  compiled  from  various  reports 
of  appellee's  employees.  We  have  carefully  read  the  evidence  of 
the  witness  Gorman.  We  find  that  the  book  in  question  was  not 
offered  or  introduced  in  evidence,  nor  did  the  witness  read  any 
extracts  therefrom  on  his  direct  examination.  All  the  matters 
complained  of  were  elicited  by  appellant's  counsel  on  cross-ex- 
amination. By  examining  the  witness  and  referring  to  the  book 
in  question,  appellant's  counsel  were  evidently  tr\ing  to  test  his 
credibility.  Having  made  the  book  the  basis  of  their  cross-ex- 
amination, and  having  elicited  from  the  witness  certain  state- 
ments which  he  obtained  from  the  book,  counsel  for  appellant 
are  not  in  position  to  complain  of  the  action  of  the  court  in  re- 
fusing to  exclude  from  the  jury  all  evidence  as  to  the  record  in 
question. 

Uf>on  the  whole  case,  we  fail  to  find  in  the  record  any  errors 
prejudicial  to  the  substantial  rights  of  appellant. 

Judgment  affirmed. 
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Connor  v.  Same  (two  cases). 

(Supreme  Court  of  South  Carolina,  Oct.  27,  1910.) 

[69  S.  E.  Rep.  156.] 

Railroads — Fires — Evidence — Admissibility.* — In  an  action  against 
a  railroad  for  a  fire  set  by  a  locomotive,  evidence  of  other  fires  com- 
municated by  other  locomotives  of  the  railroad  under  similar  condi- 
tions at  or  near  the  same  time  is  admissible  to  show  a  probability 
that  the  fire  was  set  by  the  locomotive,  but  evidence  of  other  fires 
is  inadmissible,  unless  the  conditions  and  the  time  are  approximately 
the  same. 

Railroads — Fires— Evidence — Admissibility. — In  an  action  against 
a  railroad  for  fire  set  by  a  locomotive,  a  question  whether  a  witness 
had  seen  locomotives  of  the  railroad  set  out  fires  there  before  is 
properly  excluded. 

Railroads — Fires — Evidence — Admissibility.'*' — Where  the  court  in 
an  action  against  a  railroad  for  a  fire  set  by  a  locomotive  excluded 
a  question  whether  witness  had  seen  locomotives  of  the  railroad  set 
out  fires  there  before,  and  stated  in  response  to  an  inquiry  of  plain- 
tiff whether  he  could  prove  by  the  witness  the  setting  out  of  any 
other  fires  by  locomotives  of  the  railroad  that  any  testimony  that 
the  particular  locomotive  set  out  any  other  fire  was  admissible,  but 
that  evidence  that  any  other  locomotives  set  out  fires  was  not,  the 
court  did  not  err  in  excluding  all  evidence  of  fires  set  by  other  loco- 
motives under  similar  conditions  and  at  approximately  the  same 
time,  in  the  absence  of  anything  to  indicate  that  counsel  expected 
to  prove  by  the  witness  that  the  fires  occurring  about  the  same  time 
were  set  by  the  locomotives  of  the  railroad. 

Appeal  from  Common  Pleas  Circuit  Court  of  Lexington 
County;  Geo.  E.  Prince,  Judge. 

Actions  by  McGill  Bros,  and  by  James  W.  Connor,  individ- 
ually, and  by  him  as  administrator,  against  the  Seaboard  Air  Line 
Railway.  From  a  judgment  for  defendant  in  each  action,  plain- 
tiff in  each  action  appeals.    Affirmed. 

John  T.  Seibels  and  T.  C.  Sturkie,  for  appellants. 
Lyles  &  Lylcs  and  Bfird  &  Drcher,  for  respondent. 

m 

Woods*  J.  In  these  actions  for  the  recovery  of  damages  for 
injury  to  land  caused  by  a  fire  alleged  to  have  been  set  out  by 
sparks  from  one  of  defendant's  locomotives,  the  verdict  was  for 
the  defendant.  The  actions  being  under  section  2135  of  the 
Civil  Code  of  1902,  which  makes  railroad  companies  liable  for 

*See  foot-notes  of  preceding  case. 
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damages  from  fire  communicated  by  their  locomotive  engines 
without  respect  to  negligence,  the  main  issue  was  as  to  the  origin 
of  the  fire.  On  the  part  of  the  plaintiffs  there  was  evidence  that 
the  fire  started  near  the  railroad  track  soon  after  a  locomotive 
had  passed.  The  defendant  introduced  evidence  tending  to 
show  that  the  woodlands  of  the  plaintiffs  might  have  caught  fire 
from  an  old  tree  burning  near  by. 

The  exceptions  assign  error  in  the  exclusion  of  the 
following  question  asked  by  plaintiffs'  counsel  of  the 
witness  Gardener:  **Had  you  seen  the  engines  of  the 
defendant  company  set  out  fires  along  there  before?"  The 
rule  of  evidence  adopted  by  the  courts  with  practical  unanimity 
in  cases. like  this  is  that  on  the  issue  of  the  origin  of  the  fire  evi- 
dence of  other  fires  communicated  by  other  locomotives  of  the 
defendant  company  under  similar  conditions  and  at  or  near  the 
same  time  is  admissible  as  tending  to  show  a  probability  that 
the  fire  under  investigation  was  set  out  in  the  same  wav.  Grand 
Trunk  Rv.  Co.  z\  Richardson,  91  U.  S.  454,  23  L. 'Ed.  356; 
Texas  &  Pac.  Ry.  Co.  v,  Watson,  190  U.  S.  287,  23  Sup.  Ct  681, 
47  L.  Ed.  1057.  The  cases  are  collated  in  33  Cyc.  1371,  and  13 
Am.  &  Eng.  Ency.  515,  and  are  too  numerous  for  citation. 

There  is  strong  reason  for  holding  that  such  evidence  should 
not  be  admitted  unless  it  appears  to  the  court  that  the  conditions 
and  the  time  were  approximately  the  same.  Evidence  that  a 
locomotive  hauling  a  heavy  freight  train  upgrade  emitted  sparks 
and  set  fire  to  woods  would  not  justify  an  inference  that  a  pas- 
senger engine  running  downgrade  would  do  the  same  thing.  It  is 
to  be  futher  observed  that  the  changes  in  the  construction  and 
the  fixture  of  locomotive  engines  are  frequent,  and  hence  it 
would  not  be  fair  to  infer  that  an  engine  in  use  to-day  probably 
set  fire  because  engines  in  use  12  months  before  had  done  so- 
On  this  reasoning  the  conclusion  of  the  court  that  there  was  no 
reversible  error  in  excluding  the  testimony  tendered  in  McCHn- 
tock  v,  Charleston  &  W.  C.  Ry.,  83  S.  C.  58,  64  S.  E.  1009,  was 
sound.  There  the  question  rejected  was  whether  the  witness  had 
ever  known  the  house  to  be  set  on  fire  by  a  locomotive  engine 
before,  and  the  ruling  of  the  circuit  judge  in  holding  a  question 
altogether  indefinite  as  to  time  to  be  irrelevant  was  properly 
sustained.  On  this  ground,  it  must  be  held  that  the  question 
here  asked  was  properly  excluded,  for  it  was  likewise  entirely 
indefinite,  in  that  it  contained  no  suggestion  that  the  other  fires 
to  be  spoken  of  by  the  witness  were  set  out  at  even  approxi-' 
mately  the  same  time. 

After  the  question  had  been  excluded,  the  plaintiffs'  counsel 
asked  the  court  the  question :  "You  will  not  permit  me  to  prove 
by  this  witness  the  setting  out  of  any  other  fires  by  locomotives 
of  the  company?"  and  received  the  reply:  "No,  sir;  any  testi- 
mony tending  to  show  that  this  locomotive  set  out  any  other  fire 
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is  admissible,  but  that  any  other  locomotives  set  out  fires  is  not." 
It  is  insisted  that  this  ruling  broadly  excluded  all  evidence  of 
fires  set  out  by  other  locomotives,  even  under  similar  circum- 
stances and  at  approximately  the  same  time,  and  that  it  would 
have  been  improper  for  the  counsel  to  press  the  matter  further. 
There  is  force  in  the  position,  but  we  think  not  suffxient  to  war- 
rant a  reversal.  The  only  question  which  had  been  asked  and 
excluded  was,  as  we  have  seen^  properly  excluded.  At  no  time 
did  counsel  indicate  to  the  court  by  his  questions  or  otherwise 
that  the  testimony  would  relate  to  the  behavior  of  other  engines 
near  the  same  time.  Had  he  done  so,  it  is  not  improbable  that  the 
closeness  in  time  and  similarity  of  conditions  would  have  sug- 
gested to  the  court  the  relevancy  of  the  testimony.  Indeed, 
there  is  nothing  in  the  record  to  indicate  to  this  court  that  counsel 
expected  to  elicit  from  the  witness  testimony  to  the  effect  that 
other  fires  occurring  about  the  same  time  were  set  out  by  de- 
fendant's locomotives. 

It  is  the  judgrnent  of  this  court  that  the  judgment  of  the  cir- 
cuit court  be  affirmed. 

Hydrick,  J.,  did  not  sit  in  this  case. 


People  v.  Baltimore  &  O.  S.  W.  R.  Co. 

(Supreme   Court   of   Illinois,    Oct.    28,    1910.) 
[92   N.   E.   Rep.  934.] 

Carriers — Regulation  of  Freight  Rates  —  Statutes  —  Validity. — 
Kurd's  Rev.  St.  1909,  c.  114,  §  126,  prohibiting  a  railroad  from  charg- 
ing more  for  a  short  haul  than  for  a  longer  haul,  and  making  all 
such  discriminating  rates  prima  facie  evidence  of  the  unjust  dis- 
criminations prohibited  by  the  act,  does  not  prohibit  discriminations 
made  in  good  faith  because  of  differences  in  expense  of  carriage  and 
proportioned  with  reference  thereto,  but  a  railroad  relying  thereon 
must  prove  that  a  greater  charge  for  a  short  haul  than  for  a  longer 
haul  is  not  unjust  discrimination,  and,  where  a  railroad  charged  with 
unjust  discrimination  in  charging  a  larger  freight  for  hauling  a 
shorter  distance  than  is  charged  for  hauling  a  greater  distance  at 
the  same  time  over  the  same  line  did  not  deny  the  facts  and  offered 
no  explanation,  a  prima  facie  case  of  unjust  discrimination  was  made 
by  the  mere  proof  of  the  charge  warranting  a  verdict  against  the 
railroad. 

Criminal  Law — Excessive  Punishment.* — Kurd's  Rev.  St.  1909,  c. 
Il4,  §  127,   subjecting  a   railroad  guilty  of  unjust  discrimination    in 

*For  the  authorities  in  this  series  on  the  subject  of  the  constitu- 
tionality  of   penal   statutes   enacted   to   compel    carriers   to   perform 
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rates  to  a  fine  of  not  less  than  $1,000*  nor  more  than  $5,000  for  the 
first  offense,  and  for  the  second  offense  not  less  than  $5,000  nor 
more  than  $10,000,  and  for  the  third  offense  not  less  than  $10,000 
nor  more  than  $20,000,  and  for  every  subsequent  offense  $25,000, 
does  not  impose  excessive  punishment  in  violation  of  the  Consti- 
tution, declaring  that  all  penalties  shall  be  proportioned  to  the  of- 
fense. 

Appeal  from  Circuit  Court,  Sangamon  County;  Owen  P. 
Thompson,  Judge. 

Action  by  the  People  of  the  State  of  Illinois  against  the  Bal- 
timore &  Ohio  Southwestern  Railroad  Company.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.     Affirmed. 

Graftam  &  Graham  {Edward  Barton,  of  counsel),  for  appel- 
lant. 

W.  H.  Stead,  Atty.  Gen.  {D.  G,  Thompson,  Royal  Wright,  and 
H.  L,  Child,  of  counsel),  for  the  People. 

Farmer,  J.  This  suit  is  an  action  of  debt  on  the  statute, 
brought  in  the  name  of  the  people,  against  appellant,  for  unjust 
discrimination,  in  violation  of  section  3  of  the  act  originally 
passed  in  1871  (Laws  1871-72,  p.  635)  and  amended  in  1873 
(Laws  1873,  p.  137,  §  4)  to  prohibit  extortion  and  unjust  dis- 
crimination in  rates  charged  by  railroad  companies  for  the  trans- 
portation of  freights  and  passengers  and  providing  punishment 
for  a  violation  of  the  act.    Kurd's  Rev.  St.  1909,  c.  1 14,  p.  1760, 

The  declaration  charged  that  appellant  was  operating  a  line 
of  railroad  from  Beardstown,  111.,  through  the  stations  of  Pleas- 
ant Plains  and  Richland,  to  the  city  of  East  St.  Louis,  111.,  by 
way  of  Flora,  111.;  that  the  distance  from  Pleasant  Plains  to 
East  St.  Louis  over  appellant's  said  line  is  10  miles  farther  than 
the  distance  over  the  same  line  of  railroad  from  Richland  to 
East  St.  Louis;  that  on  the  4th  day  of  August,  1905,  appellant 
accepted  of  the  Pleasant  Plains  Farmers'  Elevator  Company,  at 
Pleasant  Plains,  for  transportation  to  East  St.  Louis,  a  car  load 
of  bulk  oats  and  charged  as  freight  for  transporting  the  same 
$38.50,  which  was  at  the  rate  of  7  cents  per  hundred  pounds; 
that  on  the  same  day  appellant  accepted  from  the  Richland 
Flarmers'  Elevator  Company,  at  Richland,  for  transportation 
to  East  St.  Louis,  a  car    load    of    bulk    oats    and    charged  a^^ 

their  duties  to  the  public,  etc.,  see  foot-note  of  Missouri  Pac.  Ry- 
Co.  V.  Nebraska  (U.  S.),  36  R.  R.  R.  79.  59  Am.  &  Eng.  R.  Cas..  N. 
S.,  79;  first  foot-note  of  Downey  v.  Northern  Pac.  Ry.  Co.  (N.  Dak.)f 
35  R.  R.  R.  598,  58  Am.  &  Eng.  R.  Cas.,  N.  S..  598;  Thweat  r.  At- 
lantic Coast  Line  R.  Co.  (S.  Car.),  35  R.  R.  R.  431,  58  Am.  &  Eng. 
R.  Cas.,  N.  S.,  431;  second  head-note  of  Tracy  v.  New  York,  etc., 
R.  Co.  (Conn.),  34  R.  R.  R.  105,  57  Am.  &  Eng.  R.  Cas.,  N.  S.,  J05. 
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freight  for  its  transportation  $39.28,  which  was  ?t  the  rate 
of  8  cents  per  hundred  pounds;  that  both  of  said  cars  were 
of  the  same  class  of  freight  and  were  carried  by  appel- 
lant at  the  same  time  over  the  same  line  of  railroad,  by  means 
whereof  appellant  was  guilty  of  making  an  unjust  discrim- 
ination in  the  rates  of  freight,  toll,  or  compensation  in  the 
state  of  Illinois,  contrary  to  the  statutes.  Appellant  demurred 
to  the  declaration,  and  assigned  as  special  grounds  of  demurrer 
that  the  statute  violated  the  fourteenth  amendment  to  the  Con- 
stitution of  the  United  States,  in  that  it  deprived  citizens  of  prop- 
erty without  due  process  of  law ;  that  it  denied  persons  in  the 
state  the  equal  protection  of  the  laws ;  and  that  the  penalties 
provided  by  the  statute  were  confiscatory,  extortionate,  and  not 
proportioned  to  the  offense.  The  demurrer  was  overruled,  and 
appellant  pleaded  nil  debet.  Replication  was  filed  and  the  cause 
tried  by  a  jury.  Appellant  objected  to  all  the  evidence  offered 
by  appellee,  and  offered  no  evidence  on  its  behalf.  At  the  close 
of  appellee's  evidence,  appellant  moved  the  court  to  instruct  the 
jur>'  to  return  a  verdict  of  not  guilty.  The  motion  was  denied, 
and  the  jury  returned  a  verdict  finding  appellant  guilty,  and 
fixing  the  penalty  at  $1,000.  The  court  overruled  a  motion  for 
a  new  trial  and  rendered  judgment  on  the  verdict,  and  the  case 
is  brought  to  this  court  by  appeal. 

The  errors  assigned  raise  the  constitutionality  of  the  statute, 
and  one  of  the  grounds  of  this  contention  is  that  railroad  com- 
panies are  not  required  to  arrange  all  their  freight  charges  on 
an  arbitrary  mileage  basis;  that  such  a  requirement  would  be 
unreasonable  and  unjust,  because  conditions  may,  and  often  do, 
exist  in  the  operation  of  a  railroad  which  necessarily  make  the 
expense  of  hauling  a  given  number  of  miles  greater  than  the 
expense  of  hauling  the  same  number  of  miles  under  other  con- 
ditions. It  is  argued  that  it  is  uncertain  from  the  statute  what 
is  a  just  and  reasonable  rate,  toll,  or  conpensation  to  be  charged, 
and  different  courts  and  juries  might  reach  different  conclu- 
sions from  the  same  testimony  as  to  whether  the  statute  has  been 
violated. 

We  do  not  understand  the  question  whether  the  rate  charged 
in  this  case  was  reasonable  or  unreasonable  is  involved.  The 
act  of  which  section  3  is  a  part  was  adopted  for  the  purpose  of 
preventing  unjust  discrimination  in  the  rates  charged  by  rail- 
road companies  for  the  transportation  of  persons  and  freight  in 
this  state  and  to  provide  punishment  for  its  violation.  It  is 
not  charged  in  the  declaration  that  the  rate  charged  for  haul- 
ing either  of  said  cars  of  oats  was  in  excess  of  the  schedule  of 
maximum  rates  fixed  bv  the  railroad  and  warehouse  commis- 
sioners  under  section  8  of  the  act.  Section  3,  among  other  acts 
of  discrimination,  prohibits  a  railroad  corporation  in  this  state 
from  charging  for  transportation  of   freight  ovei    its  line   the 
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same  or  a  greater  amount  as  toll  or  compensation  than  is  at  the 
same  time  charged  for  transportation,  in  the  same  direction,  of  a 
like  quantity  of  freight  of  the  same  class  over  a  greater  dis- 
tance of  the  same  railroad.  "All  such  discriminating  rates, 
charges,  collections  or  receipts  *  *  *  shall  be  deemed  and 
taken,  against  such  railroad  corporation,  as  prima  facie  evidence 
of  the  unjust  discriminations  prohibited  by  the  provisions  of 
this  act."  The  charge  here  is  unjust  discrimination  in  taking 
and  receiving  a  greater  sum  as  compensation  for  carrying  a  car 
load  of  oats  from  Richland  to  East  St.  Louis  than  was  charged 
and  received  for  carrying  a  car  load  of  oats  from  Pleasant 
Plains  to  East  St.  Louis;  the  distance  from  Pleasant  Plains  to 
East  St.  Louis  being,  as  shown  by  the  evidence,  about  four 
miles  greater  than  the  distance  from  Richland  to  East  St.  Louis. 
The  charge  in  the  declaration,  as  we  have  said,  was  that  this  was 
an  unjust  discrimination,  and  it  is  not  charged  that  the  rate  in 
either  case  was  unreasonable.  The  first  section  of  the  act 
forbids  railroad  companies  charging  more  than  a  fair  or  reason- 
able toll  or  compensation. 

While  the  validity  of  the  act  on  the  grounds  referred  to  is  not 
involved  in  this  case,  if  it  were,  it  has  been  decided  contrary  to 
appellant's  contention  in  Illinois  Central  Railroad  Co.  v.  People, 
121  111.  304,  12  N.  E.  670,  Chicago,  Burlington  &  Quincy  Rail- 
road Co.  V.  Jones,  149  111.  361,  37  N.  E.  247,  24  L.  R.  A.  141, 
41  Am.  St.  Rep.  278,  and  Chicago  &  Alton  Railroad  Co.  zk 
PeopJe,  67  111.  11,  16  Am.  Rep.  599.  The  last  cited  case  was 
decided  before  the  amendment  of  1873,  and  the  amended  act 
remedied  the  defects  pointed  out  by  the  court  in  the  original 
act.  The  original  act  prohibited  any  discrimination  under  any 
circumstances.  The  court  held  that  the  Constitution  conferred 
power  on  the  Legislature  to  prohibit  unjust  discrimination,  but, 
under  the  act  as  it  then  existed,  mere  proof  of  discrimination 
made  out  a  case  against  the  railroad  company,  and  it  was  not 
permitted  to  show  that  the  discrimination  was  not  unjust,  and 
that  valid  reasons  existed  for  making  it.  The  only  penalty  im- 
posed was  a  forfeiture  of  the  franchise  of  the  companv.  The 
court  said  (page  26,  67  111.,  16  Am.  Rep.  599)  :  "Before  this 
act  can  be  enforced,  it  should  be  so  amended  as  to  correspond 
with  the  requirement  of  the  Constitution  by  directing  its  prohibi- 
tions against  unjust  discriminations.  It  should  make  the  charg- 
ing of  a  greater  compensation  for  a  less  distance,  or  for  the 
same  distance,  merely  prima  facie  evidence  of  unjust  discrimi- 
nation instead  of  conclusive  evidence,  as  it  now  is  and  it  should 
give  to  the  railway  companies  the  right  of  trial  by  jury,  not  only 
on  the  fact  of  discrimination,  but  upon  the  issue  whether  such 
discrimination  is  just  or  not."  The  act  as  amended  in  1873,  and 
as  it  has  existed  since  that  time,  conformed  to  these  suggestions 
of  the  court.    In  Illinois  Central  Railroad  Co.  v.  People,  supra — 
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a  case  very  much  in  point — the  court  said  (page  318,  121  111., 
page  674,  12  N.  E.)  :  "Discriminations  made  in  good  faith  be- 
cause of  such  differences  in  expense  of  carriage,  and  propor- 
tioned with  reference  thereto,  are  undoubtedly  just  and  not 
within  the  purview  of  the  statute.  But  it  devolves  upon  the 
railroad  company,  relying  upon  such  facts  as  a  defense  to  a 
suit  for  unjust  discrimination,  to  prove  them  to  the  satisfj^rtion 
of  the  court." 

We  do  not  see  how  it  can  be  said  that  any  constitutional  right 
of  the  appellant  is  violated  by  this  statute.  The  appellant  was 
charged  with  unjust  discrimination  in  charging  a  larger  sum  as 
toll  or  compensation  for  hauling  a  shorter  distance  than  it 
charged  for  hauling  a  greater  distance  at  the  same  time  over  the 
same  line.  It  did  not  deny  the  facts  charged,  and  offered  no 
explanation  or  excuse.  If  it  was  justified  in  making  the  discrim- 
ination, it  was  at  liberty  to  make  proof  to  that  effect.  The  proof 
on  the  part  of  appellee  made  a  prima  facie  case,  which  appellant 
had  the  right  to  rebut  if  any  reason  existed  why  the  discrimi- 
nation was  justified.  It  did  not  attempt  to  do  so,  and  the  prima 
facie  case  made  by  appellee  warranted  a  verdi»ct  against  appel- 
lant. 

It  is  next  contended  that  the  penalties  prescribed  for  a  vio- 
lation of  the  statute  are  so  severe  and  excessive  as  to  shock  the 
sense  of  justice  and  violate  the  constitutional  provision  that  all 
penalties  shall  be  proportioned  to  the  nature  of  the  offense.  The 
penalties  provided  for  a  violation  of  the  act  under  which  this 
suit  is  brought  are  in  section  4  of  the  act.  Said  soction  is  as 
follows:  **Any  such  railroad  corporation  guilty  of  extortion, 
or  of  making  any  unjust  discrimination  as  to  passenger  or 
freight  rates,  or  the  rates  for  the  use  and  transportation  of  rail- 
road cars,  or  in  receiving,  handling  or  delivering  freights,  shall, 
upon  conviction  thereof,  be  fined  in  any  sum  not  less  than  one 
thousand  dollars  ($1,000),  nor  more  than  five  thousand  dol- 
lars ($5,000),  for  the  first  offense;  and  for  the  second  offense 
not  less  than  five  thousand  dollars  ($5,000),  nor  more  than  ten 
thousand  dollars  ($10,000)  ;  and  for  the  third  offense  not  less 
than  ten  thousand  dollars  ($10,000),  nor  more  than  twenty  thou- 
sand dollars  ($20,000)  ;  and  for  every  subsequent  offense  and 
conviction  thereof,  shall  be  liable  to  a  fine  of  twenty-five  thou- 
sand dollars  ($25,000) ;  Provided,  that  in  all  cases  under  this 
act  either  party  shall  have  the  right  of  trial  by  jury." 

Much  reliance  is  placed  by  the  appellant  upon  Ex  parte 
Young,  209  U.  S.  123,  28  Sup.  Ct.  441,  52  L.  Ed.  714.  13  L.  R. 
A.  (N.  S.)  932,  and  Cotting  v.  Kansas  City  Stockyards  Co., 
183  U.  S.  79,  22  Sup.  Ct.  30,  46  L.  Ed.  92.  We  are  of  opinion 
those  cases  are  clearly  distinguishable  from  the  case  at  bar.  In 
the  Young  Case  an  act  of  the  Legislature  of  the  state  of  Minne- 
sota fixed  two  cents  per  mile  as  the  maximum  passenger  rate 
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to  be  charged  by  railroads  in  the  state  of  Minnesota  an«l  pro- 
vided that  any  railroad  company,  or  any  officer,  agent  or  repre- 
sentative thereof,  who  should  violate  the  act,  should  be  guilty 
of  a  felony,  and  upon  conviction  be  punished  by  a  fine  not  ex- 
ceeding $5,000,  or  by  imprisonment  in  the  penitentiary  not  ex- 
ceeding five  years,  or  by  both  fine  and  imprisonment.  Another 
act  of  the  same  Legislature,  passed  a  few  days  later,  fixed  freight 
rates  between  stations  in  the  state  of  Minnesota.  That  act  pro- 
vided a  penalty  for  its  violation  of  not  exceeding  90  days  in 
jail  of  any  officer,  director,  or  agent  who  violated  it  or  counseled, 
advised,  or  assisted  in  its  violation.  These  acts  made  the  rates 
fixed  conclusive  of  their  reasonableness  and  their  justness,  and 
proof  of  their  violation  subjected  the  corporation  or  person  com- 
mitting the  act  to  the  penalties  prescribed.  Xo  inquiry  could 
be  had  into  the  reasonableness  or  justness  of  the  rate.  Only  one 
defense  was  open  to  the  corporation  or  party  violating  it,  and 
that  was  that  the  act  itself  was  invalid.  The  court  said  (page 
147,  209  U.  S..  page  448.  28  Sup.  Ct.  [52  L.  Ed.  714,  13  L.  R. 
A.  ( X.  S. )  932]  :  **If  the  law  be  such  as  to  make  the  decision 
of  the  Legislature  or  of  a  commission  conclusive  as  to  the  suf- 
ficiency of  the  rates,  this  court  has  held  such  a  law  to  be  uncon- 
stitutional. Chicago,  etc..  Railway  Co.  v.  Minnesota,  134  U.  S. 
418,  10  Sup.  Ct.'462,  702,  33  L.  Ed.  970.  A  law  which  indirectly 
accomplishes  a  like  result  by  imposing  such  conditions  upon  the 
right  to  appeal  for  judicial  relief  as  works  an  abandonment  of 
the  right  rather  than  face  the  conditions  upon  which  it  is  offered 
or  may  be  obtained  is  also  unconstitutional.  It  mav  therefore 
be  said  that,  when  the  penalties  for  disobedience  are  by  fines  so 
enormous  and  imprisonment  so  severe  as  to  intimidate  the  com- 
pany and  its  officers  from  resorting  to  the  courts  to  test  the  va- 
lidity of  the  legislation,  the  result  is  the  same  as  if  the  law,  in 
terms,  prohibited  the  company  from  seeking  judicial  construc- 
tion of  laws  which  deeply  affect  its  rights." 

In  the  Cotting  Case  the  court  had  before  it  a  statute  defining 
public  stockyards,  regulating  the  charges  thereof  and  providing 
penalties  for  violations  of  the  act.  While  the  validity  of  the 
penalties  provided  for  its  violation  was  discussed  in  the  opinion 
of  the  court,  the  decision  did  not  turn  upon  that  question.  It 
could  not  be  questioned  that  it  would  be  confiscatory  if  the  pen- 
alty clause  of  the  act  was  to  be  construed  as  the  court  intimated 
it  might  be  construed  if  necessary  to  a  decision,  and  the  only 
defense  that  was  permitted  against  a  charge  of  a  violation  of 
the  act  was  the  validity  of  the  statute.  Whether  the  charges 
fixed  by  it  were  reasonable  or  just  was  not  permitted  by  tlie 
act  to  be  inquired  into.  In  the  Young  Case,  at  page  146.  209 
U.  S.,  at  page  448,  28  Sup.  Ct.  (52  L.  Ed.  714.  13  L.  R.  A- 
[N.  S.]  932),  the  court  quoted  from  what  was  said  by  Mr.  Jus- 
tice Brewer  in  the  Cotting  Case,  as  follows:     "Do  the  laws  se- 
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cure  to  an  individual  an  equal  protection  when  he  is  allowed  to 
come  into  court  and  make  his  claim  or  defense  subject  to  the 
condition  that  upon  a  failure  to  make  good  that  claim  or  de- 
fense the  penalty  for  such  failure  either  appropriates  all  his 
property  or  subjects  him  to  extravagant  and  unreasonable  loss?'* 
Again,  at  page  102  of  183  U.  S.  (22  Sup.  Ct.  30,  46  L.  Ed.  92) 
he  says:  "It  is  doubtless  true  that  the  state  may  impose  penal- 
ties such  as  will  tend  to  compel  obedience  to  its  mandates  by 
all  individuals  or  corporations,  and,  if  extreme  and  cumula- 
tive penalties  are  imposed  only  after  there  has  been  a  final  de- 
termination of  the  validity  of  the  statute,  the  question  would  be 
ver\'  different  from  that  here  presented.  But  when  the  Legis- 
lature, in  an  effort  to  prevent  any  inquiry  of  the  validity  of  a 
particular  statute,  so  burdens  any  challenge  thereof  in  the  courts 
that  the  party  affected  is  necessarily  constrained  to  submit 
rather  than  take  the  chances  of  the  penalties  imposed,  then  it 
becomes  a  serious  question  whether  the  party  is  not  deprived 
of  the  equal  protection  of  the  laws." 

Under  our  statute  the  penalty  provided  is  against  the  corpora- 
tion, and  not  its  officers,  agents,  or  representatives.  In  defend- 
ing against  these  penalties  upon  a  charge  of  unjust  discrimina- 
tion, a  corporation  is  not  restricted  to  a  challenge  of  the  validity 
of  the  act,  but  may,  as  we  have  before  observed,  show  that  the 
discrimination  was  reasonable  and  just.  The  case  of  Burling- 
ton, Cedar  Rapids  &  Northern  Railway  Co.  v.  Dey,  82  Iowa, 
312.  48  X.  W.  98,  12  L.  R.  A.  436,  31  Am.  St.  Rep.  477,  decided 
by  the  Supreme  Court  of  Iowa,  involved,  among  other  things, 
the  validity  of  an  act  passed  by  the  Legislature  of  the  state  of 
Iowa  authorizing  the  establishment  by  the  railroad  commis- 
sioners of  that  state  of  joint  freight  rates  for  connecting  car- 
riers. The  penalty  provided  for  its  violation  was  not  less  than 
$1,000  nor  more  than  $5,000  for  the  first  oifense  and  not  less 
than  S3,000  nor  more  than  $10,000  for  every  subsequent  oifense, 
to  be  recovered  in  a  civil  action  in  the  name  of  the  state.  The 
statute  did  not  make  the  rate  conclusive,  but  made  it  prima  facie 
evidence  of  its  reasonableness,  and  the  corporation  had  the 
right  to  show  in  defense  that  the  rate  was  not  reasonable.  The 
court  said:  *'It  is  urged  that  the  fines  imposed  by  the  statute 
for  its  violation  are  excessive  and  forbidden  by  the  Constitu- 
tion. Const,  art.  1,  §  17.  The  fines  are  intended  to  enforce 
obedience  to  the  law  by  corporations  having  great  incomes  and 
controlling  vast  properties.  The  Legislature,  in  the  exercise  of 
its  wisdom,  fixed  penalties  which,  if  imposed  upon  individuals, 
might  appear  excessive,  but  when  imposed  upon  the  corporations 
would  be  esteemed  no  greater  than  is  necessary  to  enforce  obe- 
dience to  the  statute.  The  railroad  companies  have  a  ready  and 
efficient  way  of  avoiding  these  severe  penalties,  viz.,  by  obey- 
ing truly  the  laws  of  the  state.     If  they  do  this  they  are  in  no 
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danger  of  the  penalties.  If  they  do  not,  they  are  in  no  condi- 
tion to  complain  of  the  laws."  In  Chicago,  Rock  Island  &  Pacific 
Railway  Co.  v.  People,  217  111.  164,  75  N.  E.  368,  this  court  had 
under  consideration  the  validity  of  the  penalty  provided  against 
railroads  and  other  corporations  for  failure  to  make  the  state- 
ment required  by  the  revenue  act  (Kurd's  Rev.  St.  1909,  c  120, 
§  49)  to  be  made  by  them  to  the  county  clerks  and  the  Auditor 
of  Public  Accounts.  The  statute  provided  that,  in  case  of  fail- 
ure to  make  such  statement,  the  corporation  should  forfeit  as 
a  penalty  not  less  than  $1,000  nor  more  than  $10,000  for  each 
offense,  to  be  recovered  in  any  proper  form  of  action  in  the 
name  of  the  people.  It  was  held  the  penalty  clause  of  the  stat- 
ute did  not  infringe  the  constitutionality  provision  prohibiting 
penalties  not  proportioned  to  the  offense. 

We  are  of  opinion  the  penalty  provided  for  the  act  charged 
in  the  declaration  is  not  invalid.  The  judgment  of  the  circuit 
court  is  therefore  affirmed. 

Judgment  affirmed. 


Kime  v.  Southern  Ry.  Co. 

(Supreme   Court  of  North  Carolina,   Nov.   10,   1910.) 

[69  S.   E.  Rep.  264.] 

Trial — Nonsuit — Consideration  of  Evidence. — On  a  motion  for 
nonsuit,  plaintiff's  evidence  must  be  taken  as  true  and  considered 
in  the  light  most  favorable  to  him. 

Carriers — Freight — Injuries — Notice  of  Claim. — The  object  of  a 
stipulation  in  a  bill  of  lading  lequiring  written  notice  by  the  ship- 
per of  injury  to  stock  is  not  to  relieve  the  carrier  of  liability,  but 
to  enable  it  by  proper  investigation  to  protect  itself  against  unjust 
claims;  and  a  railroad  company  cannot  claim  to  have  been  injured 
by  lack  of  notice  of  injury  to  cattle  where  it  had  ample  opportunity 
to  make  full  investigation  of  their  condition,  and  did  so  before  they 
were  commingled  with  the  other  stock. 

Carriers — Live  Stock — Bills  of  Lading — Reasonableness  of  Stipu- 
lations — Notice  of  Injury.* — A  stipulation  in  a  bill  of  lading  requir- 
ing written  notice  of  claim  for  damages  to  live  stock  to  be  given  to 
the  carrier  before  the  stock  is  commingled  with  other  stock  is  a 
reasonable  regulation  to  protect  the  carrier  against  unjust  claims 
by  giving  opportunity  for  examination. 

Carriers — Live.  Stock — Notice  of  Injury — Failure  to  Give  Notice- 
Elf  ect.t — Where  notice  of  injury  to  stock  could  not  be  given  to  the 


♦See  foot-note  of  Atchison,  etc.,  R,  Co.  v.  Coffin  (Ariz.),  36  R.  R. 
R.  428,  59  Am.  &  Eng.  R.  Cas.,  N.  S.,  428;  first  foot-note  of  Cleve- 
land, etc.,  Ry.  Co.  v.  Rudy  (Ind.),  35  R.  R.  R.  120,  58  Am.  &  Eng. 
R.  Cas.,  X.  S.,  120. 

tSee  extensive  note,  27  R.  R.  R.  388.  50  Am.  &  Eng.   R.  Cas.,  N. 

O',    ooo. 
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company's  agent  at  destination  before  unloading  because  of  his  ab- 
sence, and  the  conductor  had  oral  notice  of  their  injured  condition 
before  unloading,  and  the  stock  were  removed  only  200  yards  from 
where  they  were  examined  by  the  agent  and  the  company's  stock 
inspector  before  being  commingled  with  other  stock,  the  company 
was  not  relieved  of  liability  for  such  injuries  because  written  notice 
thereof,  verified  by  the  shipper,  was  not  given  as  required  by  the 
bill  of  lading. 

Appeal  from  Superior  Court,  Alamance  County ;  W.  J.  Adams, 
Judge. 

Action  by  H.  G.  Kime  against  the  Southern  Railway  Company. 
From  a  judgment  for  plaintiflf,  defendant  appeals.  Affirmed. 
The  bill  of  lading  required  a  written  notice  of  damage  to  the 
stock,  verified  by  the  shipper,  to  be  given  to  the  carrier,  before 
the  stock  was  removed. 

Parker  &  Parker  and  W.  B.  Rodman,  for  appellant. 
W.  H.  Ccrroll,  for  appellee. 

Clark,  C.  J.     This  was  an  action  for  damages  to  a  car  load 
of  horses  while  in  transit  from  Richmond,  V^a.,  to  Burlington, 
N.  C,  caused  hy  the  negligence  of  the  defendant..    The  jury 
found  that  the  horses  had  been  injured  by  the  negligence  of  the 
defendant,  and  assessed  the  damages  at  $300.     The  plaintiff  ad- 
mits in  his  evidence  that  on  the  afternoon  when  he  unloaded  the 
said  horses  at  Burlington,  N.  C,  that  he  did  not  give  any  notice 
to  the  agent  of  the  defendant,  informing  him  of  said  injuries  or 
of  his  intention  of  making  a  claim  for  said  damages.     His  ex- 
cuse for  not  doing  so  was  that  the  agent  had  left  the  depot,  and 
could  not  be  found,  and  the  agent  admits  that  he  was  not  at  the 
depot  when  the  horses  were  unloaded.     The  evidence  is  uncon- 
tradicted that  said  stock  was  removed  from  the  premises  of  the 
defendant  to  the  stables  of  the  plaintiff,  about  200  yards  away, 
and  there  kept  separate  and  apart  from  other  stock  until  both 
the  agent  at  Burlington  and  the  stock  inspector  for  the  defend- 
ant company  had  ample  opportunity  to  examine  and  both  of 
them  did  actually  examine  the  injured  stock.     The  conductor  of 
the  train  which  brought  the  car  load  of  horses  to  Burlington 
admitted  that  he  had  notice  of  the  injuries  before  the  horses 
were  unloaded,  that  he  saw  one  horse  with  his  legs  through  the 
slats  of  the  car,  and  stopped  the  train  at  request  of  plaintiff,  so 
that  the  leg  could  be  extricated,  but  made  no  attempt  to  further 
ascertain  the  extent  of  the  injuries  sustained  by  said  horses. 

The  first  two  assignments  of  error  are  to  the  failure  of  the 
court  to  nonsuit  the  plaintiff.  It  is  well  settled  that  on  a  motion 
to  nonsuit  the  evidence  of  the  plaintiff  must  be  accepted  as 
true,  and  considered  in  the  light  most  favorable  to  him.     Hop- 

38  R  R  R— 45 
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kins  V,  Railroad  Co.,  131  N.  C.  463,  42  S.  E.  902;  Snider  v. 
Newell,  132  N.  C.  614,  44  S.  E.  354.  There  was  plenary  evi- 
dence to  submit  the  case  to  the  jury  upon  the  first  issue  whether 
the  stock  were  injured  by  the  negligence  of  the  defendant 

The  case  turns  upon  the  other  two  assignments  of  error,  which 
raise  the  question  whether  the  failure  of  the  plaintiflF  to  give 
formal  written  notice  of  his  loss  and  intention  to  demand  com- 
pensation before  removing  the  stock  from  defendant's  premises 
is  an  absolute  bar  to  his  recovery,  if  otherwise  entitled.  The 
object  of  such  stipulation  is  not  to  relieve  the  carrier  of  its  lia- 
bility for  negligence,  but  simply  to  give  such  notice  as  will  en- 
able it  by  proper  investigation  to  protect  itself  from  fraudulent 
or  unjust  claims.  Hinkle  v.  Railroad,  126  N.  C.  939,  36  S.  E. 
348,  78  Am.  St.  Rep.  685.  The  defendant  does  not  claim  that 
any  disadvantage  has  (tome  to  it  for  lack  of  such  notice,  for  it 
had  ample  opportunity  to  make  full  investigation,  and,  in  fact, 
did  make  it  before  the  stock  was  intermingled  with  the  other  stock. 
Besides,  the  notice  can  be  given  orally  as  well  as  in  writing.  The 
conductor  had  such  notice  before  the  stock  was  unloaded.  It 
was  the  defendant's  own  fault  that  the  agent  was  not  at  the  depot 
when  the  stock  was  unloaded,  and  notice  both  oral  and  written 
was  given  him  as  soon  as  he  could  be  found,  and  before  the 
stcck  were  intermingled  with  the  other  stock.  It  was  held  in 
Wood  r.  Railroad,  118  N.  C.  1063,  24  S.  E.  705,  that  such  stipu- 
lations "are  conditions  in  the  nature  of  estoppels,  and,  when  en- 
forced, operate  to  prevent  the  enforcement  of  the  obligations  of 
the  contract.  Such  restrictions,  when  reasonable,  will  be  sus- 
tained. But,  as  they  are  restrictions  upon  the  common-law  rights 
of  the  obligations  of  common  carriers,  they  are  not  favored  by 
the  law."  To  same  purport  Lawson,  Carriers,  114,  115.  Here, 
indeed,  the  objection  cannot  be  raised  of  want  of  notice  because 
the  horses  were  injured  while  in  the  custody  of  the  defendant, 
which  had  full  notice  thereof,  through  its  conductor,  and  the 
complaint  to  him  of  the  plaintiflF  before  the  horses  were  un- 
loaded. Jones-Lane  Co.  v.  Railroad,  148  N.  C.  587,  62  S.  E. 
701 ;  Breeding  Ass  n  v.  Railroad,  152  N.  C.  345.  67  S.  E.  748. 
We  fullv  indorse  the  ruling  in  Austin-Stephenson  Co.  v.  Rail- 
road, 151  X.  C.  137,  65  S.  E.  757,  that  a  stipulation  in  a  bill  of 
lading  requiring  written  notice  of  claim  for  damages  to  be  given 
the  carrier  before  the  live  stock  is  removed  or  intermingled  with 
other  live  stock  is  a  reasonable  regulation  to  protect  carriers 
against  false  or  unjust  claims  by  aflFording  them  an  opportunity 
for  examination.  An  exception  to  such  stipulation  was  recog- 
nized in  Jones-Lane  Co.  v.  Railroad,  148  N.  C.  580.  62  S.  E. 
701,  on  the  facts  of  that  case.  The  facts  in  this  case  are  still 
stronger,  for  here  the  company  had  notice  through  its  conductor 
of  the  injuries  before  unloading.  Notice  could  not  be  given  to 
the  agent  at  the  time  because  of  his  absence.     The  stock  were 
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removed  only  200  yards,  and  notice  was  given  to  the  agent  as 
soon  as  he  could  be  found,  and  the  stock  were  examined  by  him 
and  the  stock  inspector  before  they  were  intermingled  with  other 
live  stock. 
No  error. 


Citizens'  &  Marine  Bank  of  Newport  News  ^^  Southern 

Ry.  Co. 

(Supreme   Court  of   North   Carolina,    Nov.   10,   1910.) 

[69  S.  E.  Rep.  261.] 


Carriers — Carriage  of  Goods — Bills  of  Lading — Bona  Fide  Pur- 
chasers.— In  an  action  against  a  carrier  for  injury  to  a  shipment  of 
corn,  in  the  absence  of  the  assertion  of  any  equities  against  the  con- 
signor, it  is  no  defense  to  show  that  the  plaintiff  and  holder  of  the 
bill  of  lading,  drawn  to  the  order  of  the  consignor  and  attached  to 
a  draft  on  the  purchaser,  is  not  a  holder  in  due  course,  if  he  took  it 
for  value,  or  that  it  was  given  as  collateral  security. 

Carriers — Carriage  of  Goods — Bills  of  Lading — Construction  and 
Operation. — Where  a  bill  of  lading  and  draft  attached  were  drawn 
to  the  order  of  the  seller,  and  the  bill  of  lading  could  not  be  sur- 
rendered until  the  draft  was  paid,  and  the  draft  was  not  paid,  the 
purchaser  could  not  acquire  title,  under  the  rule  that  a  consignor 
who  takes  a  bill  of  lading  in  his  own  name  or  to  his  order  retains 
title  in  himself  until  the  bill  is  indorsed. 

Carriers — Carriage  of  Goods — Injury  to  Goods — ^Termination  of 
Liability.* — The  liability  of  a  common  carrier  continues  until  no- 
tice of  the  arrival  of  goods  at  their  destination  is  given  and  a  rea- 
sonable time  allowed  to  remove  them,  which  notice  must  be  in 
writing,  and  may  be  delivered  personally,  left  at  the  place  of  busi- 
ness of  the  consignee,  or  deposited  in  the  post  office. 

Carriers — Injury  to  Goods — Question  for  Jury. — In  an  action 
against  a  carrier  for  damage  to  corn,  the  evidence  whether  the  con- 


*For  the  authorities  in  this  series  on  the  question  when  the  lia- 
bility of  a  railroad,  as  a  common  carrier,  terminates  after  the  ar- 
rival of  freight  at  its  destination,  see  first  foot-note  of  Knight* v. 
Southern  R.  Co.  (S.  Car.),  35  R.  R.  R.  393,  58  Am.  &  Eng.  R.  Cas., 
N.  S.,  393. 

For  the  authorities  in  this  series  on  the  subject  of  the  duty  of  a 
common  carrier  to  give  notice  of  arrival  of  freight  at  its  destination, 
see  last  foot-note  of  Central  of  Georgia  Ry.  Co.  v.  Burton  (Ala.), 
35  R.  R.  R.  685,  58  Am.  &  Eng.  R.  Cas.,  N.  S.,  685. 

For  the  authorities  in  this  series  on  the  question  what  does,  and 
does  not,  constitute  sufficient  notice  to  the  consignee  of  the  arrival 
of  freight  at  its  destination,  see  last  paragraph  of  last  foot-note  of 
Poythress  v.  Durham  &  S.  Ry.  Co.  (N.  Car.),  31  R.  R.  R.  76,  54  Am. 
&  Eng.  R.  Cas.,   N.  S.,  76. 
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signee  had  been  given  notice  of  the  arrival  of  the  goods  held  suf- 
ficient to  carry  the  question  of  defendant's  negligence  to  the  jury. 

Appeal  and  Error — Review — Questions  of  Fact — Questions  Not 
Necessary  for  Decision. — In  an  action  against  a  carrier  for  injury 
to  a  shipment  of  corn,  by  reason  of  the  failure  to  notify  the  con- 
signee of  its  arrival,  whereby  it  remained  in  the  car  so  long  as  to 
become  heated,  where  the  jury  found  it  negligent  as  a  carrier  the 
appellate  court  need  not  determine  whether  the  defendant  was  liable 
as  a  warehouseman. 

Appeal  from  Superior  Court,  Durham  County;  W.  J.  Adams, 
Judge. 

Action  by  the  Citizens'  &  Marine  Bank  of  Newport  News 
against  the  Southern  Railway  Company.  From  a  judgment  for 
plaintiff,  defendant  appeals.     No  error. 

This  action  was  brought  to  recover  damages  for  the  negligent 
failure  to  transport  and  deliver  a  certain  car  load  of  corn,  and 
for  negligently  failing  to  take  proper  care  of  the  corn  while  in 
the  custody  of  the  defendant,  whereby  it  became  overheated  and 
unfit  for  use.  The  corn  was  sold  by  the  Dabney  Brokerage  Com- 
pany of  Newport  News,  Va.,  to  the  Carrolina  Roller  xVlills  of 
Durham,  N.  C,  and  was  shipped  over  the  defendant's  line  to  Dur- 
ham. The  brokerage  company  drew  a  draft  on  the  roller  mills 
for  the  price  of  the  corn,  with  bill  of  lading  attached,  and  the 
same  was  indorsed  for  value  to  the  plaintiff,  which  is  now  the 
owner  thereof.  The  car  of  corn  arrived  at  Durham  on  March 
21,  1907,  and,  as  plaintiff  alleged  and  there  was  evidence  tend- 
ing to  prove,  it  was  permitted  to  remain  on  a  side  track  of  the 
defendant  until  April  3,  1907,  without  any  notice  to  the  roller 
mills  of  its  arrival.  When  the  car  was  opened,  the  corn  was 
found  to  be  in  such  bad  condition,  owing  to  the  high  temperature 
at  that  time,  that  the  roller  mills  refused  to  receive  it.  The  de- 
fendant introduced  evidence  which  tended  to  show  that,  on  the 
arrival  of  the  car  of  corn  at  Durham,  it  caused  to  be  deposited 
in  the  post  office,  properly  addressed  to  the  roller  mills,  a  postal 
card  notifying  that  company,  as  consignee,  that  the  corn  was  at 
its  station  ready  for  delivery,  and  there  was  other  evidence  tend- 
ing to  show  that  the  postal  card  had  been  received  by  the  roller 
milh.  With  reference  to  this  part  of  the  case,  the  court  charged 
the  jury  that  if  the  postal  card  was  mailed  to  the  roller  mills  on 
the  arrival  of  the  car,  or  within  a  reasonable  time  thereafter, 
the  law  presumed  that  it  was  received,  and.  if  the  jury  found 
the  fact  to  be  that  it  was  so  mailed,  there  was  no  negligence  on 
the  part  of  the  railway  company,  and  it  would  not  be  liable  for 
any  damages  sustained  b>  the  plaintiff,  and  the  jury  should 
answer  the  fifth  issue.  "Nof  but  if  they  found  that  no  such 
notice  was  given,  and  that  the  corn  was  damaged  by  the  negli- 
gence of  the  railway  company,  their  answer  to  the  issue  should 
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be,  "Yes.'/  If  .they  answered  that  issue,  "Yes,"  they  would 
assess  the  amount  of  damages  under  the  next  issue.  The  bill  of 
lading  was  drawn  to  order  of  the  shipper,  with  instructions  to 
notify  the  roller  mills. 

It  appeared  that  the  draft  (with  bill  of  lading)  was  sent  to  a 
bank  in  Durham  for  collection,  but  payment  was  refused  upon 
demand,  for  the  reason,  as  stated  by  the  roller  mills  at  the  time, 
that  the  corn  had  not  arrived.  It  was  then  returned  to  the 
plaintiff,  and  the  amount  thereof  was  charged  to  the  brokerage 
company  on  its  books.  The  draft,  with  bill  of  lading,  was  again 
purchased  by  the  plaintiff  and  forwarded  in  the  same  way  as 
at  first  for  collection  and  payment  refused.  The  plaintiff,  in 
order  to  comply  with  some  law  of  the  state  of  Virginia,  took 
the  note  of  the  brokerage  contpany  for  $1,400,  which  represented 
the  amount  of  said  draft  and  others  of  a  similar  tenor  given  by 
the  brokerage  company,  and  by  agreement  with  it  retained  the 
drafts  as  collateral  security  for  the  payment  of  the  note.  The 
issues,  with  the  answers  thereto,  are  as  follows:  (1)  Did  the 
Dabney  Brokerage  Company  sell  to  the  defendant  Carrolina 
Roller  Mills  one  car  of  corn,  as  alleged  in  the  complaint?  An- 
swer: Yes.  (2)  Did  said  Dabney  Brokerage  Company  draw 
a  draft  on  the  defendant  Carrolina  Roller  Mills,  with  bill  of  lad- 
ing attached,  for  said  car  of  corn  and  indorse  the  same  to  the 
plaintiff  for  value?  Answer:  Yes.  (3)  Is  the  plaintiff  the 
holder  of  said  draft  in  due  course?  Answer:  No.  (4)  In 
what  amount,  if  any,  is  the  defendant  Carrolina  Roller  Mills 
indebted  to  the  plaintiff?  Answer:  Nothing.  (5)  Was  said 
car  of  corn  damaged  through  the  negligence  of  the  defendant 
Southern  Railway  Company?  Answer:  Yes.  (6)  What  dam- 
age, if  any,  is  the  plaintiff  entitled  to  recover  of  the  defendant 
Southern  Railway  Company?  Answer:  $439.97.  Judgment 
was  rendered  upon  the  verdict  against  the  railway  company, 
from  which  it  appealed. 

Guthrie  &  Guthrie,  for  appellant. 
Foushec  &  Foiishee,  foi  appellee. 

Walker,  J.  (after  stating  the  facts  as  above).  The  jury  have 
found  that  the  plaintiff  is  the  holder  for  value  and  the  owner  of 
the  draft  and  bill  of  lading,  and  we  do  not  see  why  it  is  necessary 
that  it  should  be  a  holder  in  due  course,  as  contended  by  counsel, 
to  entitle  it  to  recover  damages  for  injury  to  the  corn  caused  by 
the  negligence  of  the  defendant.  Hutchinson  on  Carriers  (3d 
Ed.)  §§  197,  198,  1320;  Hale  on  Bailments  &  Carriers, 
§§  123,  124.  The  carrier  asserted  no  equity  or  other  kind  of 
defense  against  the  brokerage  company  which  required  that  the 
plaintiff  should  be  a  holder  in  due  course  in  order  to  be  pro- 
tected against  it,  nor  can  the  fact  that  plaintiff  took  a  note  from 
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the  brokerage  company  for  the  amount  of  its  indebtedness,  and 
retained  the  draft  and  bill  of  lading  as  collateral,  affect  its  right 
to  recover,  as  it  is  still  the  owner  for  value  of  both  papers,  hav- 
ing acquired  title  thereto  by  virtue  of  its  purchase  and  the  in- 
dorsement to  it.  Tyson  v.  Joyner,  139  N.  C.  69,  51  S.  E.  803; 
Bank  v.  Drug  Company,  152  N.  C.  142,  67  S.  E.  253 ;  Thompson 
t\  Osborne,  152  N.  C.  408,  67  S.  E.  1029.  In  Young  v.  Railway 
Co.,  80  Ala.  100,  it  was  held  that  where  a  vendor  and  shipper 
of  goods  takes  the  bill  of  lading  in  his  own  name,  or  it  is  drawn 
to  his  order,  he  thereby  retains  the  title  in  himself,  and  the  carrier 
cannot  rightfully  deliver  the  goods  to  any  other  person,  except 
on  his  order  or  by  transfer  of  the  bill  of  lading.  In  this  case  it 
appears  that  the  title  and  property  in  the  corn  could  not  pass 
to  the  roller  mills  until  the  draft  'was  paid  and  the  bill  of  lading 
surrendered,  and  the  draft  has  not  been  paid. 

The  decisive  question  in  the  case  is  whether  the  railway  com- 
pany had  relieved  itself  of  liability  as  carrier  by  giving  due  notice 
of  the  arrival  of  the  goods.  We  held,  in  Povthress  v.  Railway, 
148  N.  C.  391,  62  S.  E.  515,  18  L.  R.  A.  (N.  S.)  427,  that  the 
liability  of  a  common  carrier  continues  until  notice  of  the  arrival 
of  the  goods  at  their  destination  is  given  and  a  reasonable  time 
to  remove  them  has  elapsed,  and  that,  when  the  carrier  has 
complied  with  its  duty  in  this  respect,  its  liability  thereafter  is 
that  of  a  warehouseman.  The  notice,  as  we  further  held  in  that 
case,  need  not  be  served  personally  in  order  to  relieve  the  rail- 
way company  of  liability  as  carrier;  but  it  must  be  in  writing 
and  delivered  personally  or  by  leaving  it  at  the  place  of  busi- 
ness of  the  party  entitled-  to  the  notice,  or  by  depositing  it  in 
the  post  office,  as  required  by  the  rule  of  the  Corporation  Com- 
mission. The  subject  is  ably  and  exhaustively  discussed  by 
Justice  Brown  in  the  case  just  cited,  with  a  full  citation  of  the 
authorities,  and  no  elaboration  of  the  matter  is  now  required. 
There  was  evidence  in  this  case  that  the  defendant's  agent  had 
deposited  a  postal  card,  or  what  is  sometimes  called  an  *'advice 
note,"  in  the  post  office,  informing  the  roller  mills  of  the  arrival 
of  the  corn,  and  there  was  also  evidence  to  the  contrary,  and 
some  to  the  effect  that  after  the  goods  had,  in  fact,  arrived,  an 
agent  of  the  roller  mills  telephoned  to  the  defendant's  office  in 
Durham  and  inquired  about  the  corn  and  was  informed  that  it 
had  not  arrived.  Some  time  afterwards  the  goods  were  found  by 
mere  chance  in  a  closed  car  of  the  defendant  by  an  agent  of  the 
roller  mills,  on  a  side  track,  in  a  damaged  condition  and  unfit  for 
use.  The  question  as  to  the  defendant's  negligence  was  fairly  sub- 
mitted to  the  jury  by  the  court,  upon  the  conflicting  evidence  and 
under  proper  instructions.  It  was  largely  a  question  of  fact 
which  the  jury  have  docided  against  the  carrier. 

It  is  not  necessary  that  we  should  consider  whether  the  de- 
fendant is  liable  as  warehouseman,  under  the  facts  and  circum- 
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Stances  of  this  case,  if  it  had  discharged  its  duty  as  carrier,  or 
its  liability  as  such  had  been  converted  into  that  of  a  warehouse- 
man. 

We  have  examined  the  other  exceptions  and  find  no  reversible 
error  in  the  rulings  to  which  they  were  taken. 

No  error. 


Trakas  v,  Charleston  &  W.  C.  Ry.  Co. 

(Supreme  Court  of  South  Carolina,  Nov.  1,  1910.) 

[69   S.   E.   Rep.   209.] 

Carriers — Terminal  Carriers — Injury  to  Shipment — Presumptions.*. 
— The  rule  that  the  presumption  from  the  receipt  by  consignee  from 
the  terminal  carrier  of  a  shipment  of  goods  in  a  damaged  condition 
is  that  the  goods  were  damaged  while  in  the  possession  of  such 
carrier  applies  to  perishable  goods  as  well  as  other  shipments,  and 
a  carrier  of  perishable  goods  must  show  that  its  negligence  did  not 
contribute  to  bring  about  the  deterioration  of  the  goods. 

Carriers — Perishable  Goods — Obligation  of  Carricr.f — A  carrier  of 
perishable  goods  must  exercise  care  in  view  of  that  fact,  and,  though 
it  is  not  liable  for  losses  caused  by  the  inherent  nature  of  the  goods, 
it  is  liable  for  damages  from  its  failure  to  exercise  due  care  in  view 
of  the  nature  of  the  goods. 

Carriers — Delay  in  Transportation — Liability. — Under  Civ.  Code 
1902,  §  2122,  as  amended  by  Act  Feb.  21,  1903  (24  Stat.  83),  pro- 
viding that  trains  laden  exclusively  with  vegetables  and  fruit  may 
run  on  Sunday,  and  such  freight  trains  as  may  be  in  tiansit  which 
can  reach  their  destination  by  6  o'clock  in  the  forenoon  may  run  on 
Sunday,  a  carrier  of  perishable  fruit  may  not  excuse  a  delay  in  the 
transportation  on  Sunday  in  the  absence  of  testimony  explaining 
why  a  train  did  not  go  to  the  point  of  destination  on  Saturday  even- 
ing, and  why  such  train  or  another  train  could  not  reach  the  desti- 
nation before  6  o'clock  Sunday  morning. 

Appeal  from  Common  Pleas  Circuit  Court  of  Spartanburg 
County;  R.  W.  Memminger,  Judge. 

Action  by  N.  ^.  Trakas  against  the  Charleston  &  Western 
Carolina  Railway  Company.  From  a  judgment  for  plaintiff, 
defendant  appeals.     Affirmed. 

*See  first  foot-note  of  Kansas  City  So.  Ry.  Co.  v.  Carl  (Ark.),  35 
R.  R.  R.  406.  58  Am.  &  Eng.  R.  Cas..  X.  S.,  406:  Gibson  &  Draughn 
I'.  Little  Rock,  etc.,  Ry.  Co.  (Ark.),  35  R.  R.  R.  690,  58  Am.  &  Eng. 
R.  Cas.,  X.  S..  690;  foot-note  of  Colbath  v.  Bangor  &  A.  R.  Co.  (Me.), 
34  R.  R.  R.  488.  57  Am.  &  Eng.   R.  Cas.,  X.  S..  488. 

tSee  extensive  note.  23  R.  R.  R.  168,  46  Am.  &  Eng.  R.  Cas.,  N. 
S.,  168. 
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5*.  /.  Simpson,  for  appellant. 
Ralph  K.  Carson,  for  respondent. 

JoxES,  C.  J.  Plaintiff  recovered  judgment  against  defendant 
in  this  action  for  damages  for  negligent  delay  in  transportation 
and  negligent  handling  of  a  car  load  of  bananas  shipped  to  plain- 
tiff at  Spartanburg,  S.  C.  The  car  was  shipped  from  New  Or- 
leans on  Tuesday,  January  2i,  1S)06,  and  was  delivered  by  the 
Georgia  Railroad  to  the  defendant  company  at  Augusta,  Ga.,  on 
Saturday,  January  27th,  at  7 :40  a.  m.,  and  was  transported  same 
day  to  Laurens,  S.  C,  arriving  there  on  schedule  time  at  about 
8  o'clock  that  night.  Although  Spartanburg  is  less  than  40  miles 
distant  from  Laurens,  the  car  load  of  bananas  was  left  at  Laur- 
ens from  8  o'clock  p.  m.  Saturday  to  Monday  morning,  and  then 
transported  to  Spartanburg,  arriving  there  at  11:28  a.  m.  that 
day.  When  tendered  to  plaintiff,  the  ventilators  were  closed 
tight,  and  the  bananas  were  steaming  hot,  over  ripe,  decaying  and 
worthless,  and  plaintiff  declined  to  receive  the  shipment.  There 
was  no  evidence  that  the  bananas  were  in  bad  condition  when 
delivered  to  defendant,  and  there  was  evidence  that  such  fruit 
could  spoil  in  an  air-tight  car  within  24  hours  or  less,  and  that 
the  opening  of  the  ventilators  would  have  tended  to  preserve  the 
bananas  for  several  days.  No  explanation  was  suggested  as  to 
the  delay  in  Laurens,  except  that  Sunday  intervened  between  the 
arrival  of  the  shipment  at  Laurens  and  its  departure  for  Spar- 
tanburg. The  defendant  in  a  letter  acknowledging  receipt  of 
plaintiff's  claim  said:  "I  assure  that  we  shall  be  able  to  make 
settlement  within  30  days  from  date."  At  the  close  of  plain- 
tiff's testimony,  defendant  offered  no  testimony,  but  moved  for 
nonsuit  on  the  ground  that  there  was  no  testimony  tending  to 
show  that  defendant  was  liable.  The  foregoing  statement  shows 
that  the  exceptions  to  the  refusal  of  nonsuit  cannot  be  sustained. 

There  was  nothing  to  rebut  the  presumption  that  the  damages 
occurred  while  the  goods  were  in  defendant's  possession. 
Charles  v.  Railway,  78  S.  C.  38,  58  S.  E.  927,  125  Am.  St.  Rep. 
762;  Cooper  v.  Railway,  78  S.  C.  82,  58  S.  E.  930.  Besides, 
there  was  some  evidence  of  neglect  of  reasonable  precaution  to 
protect  the  perishable  fruit  by  proper  ventilation  while  in  de- 
fendant's custody,  and  of  an  unreasonable  delay  in  Laurens  in 
view  of  the  nature  of  the  freight. 

An  exception  to  the  charge  raises  the  question  that  there  is  no 
presumption  that  the  loss  occurred  on  the  line  of  the  delivering 
carrier  in  the  case  of  perishable  goods,  as  in  the  case  of  other 
shipments.  Xo  exception  to  the  rule  arises  because  of  the  per- 
ishable nature  of  the  goods.  Central  R.  R.  v,  Hasselkus,  91  Ga. 
382,  17  S.  E.  839,  44  Am.  St.  Rep.  37;  Beard  r.  III.  Central  79 
Iowa,  518,  44  X.  W.  800,  7  L.  R.  A.  280,  18  Am.  St.  Rep.  381. 
When  the  goods  are  perishable,  the  carrier  should  exercise  care 
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in  view  of  that  fact,  and,  when  perishable  goods  are  delivered  by 
the  carrier  in  a  damaged  condition,  the  presumption  makes  it 
incumbent  on  the  carrier  to  show  that  its  negligence  did  not  con- 
tribute to  bring  about  or  hasten  the  deterioration.     While  the 
carrier  is  not  liable  for  losses  caused  by  the  inherent  nature  of 
the  goods,  it  is  liable  for  damages  which  result  from  its  failure 
to  exercise  due  care  in  view  of  the  nature  of  the  goods.     With 
reference  to  transportation  of  freight  in  this  state  on  Sunday,  the 
court  charged  that  if  goods  were  upon  the  defendant's  train  in 
transit,  and  the  train  could  have  reached  Spartanburg  by  6  o'clock 
in  the  forenoon  of  Sunday,  the  railway  company  would  have  had 
the  right  to  carry  the  freight  on  to  Spartanburg,  if  necessary  to 
nm  its  train  on  Sunday  to  do  so.     The  exception  assigns  that 
the  charge  was  erroneous  under  the  undisputed  facts,  and  the 
law  of  this  state.     We  might  well  dismiss  the  exceptions  as  too 
general  for  consideration.     The  testimony  referred  to  is  probably 
the  fact  that  the  car  came  to  Laurens  in  train  No.  17  and  left 
Laurens  in  train  No.   13.     This  fact, .  however,  does  not  show 
conclusivelv  that  the  goods  were  not  in  transit  from  Augusta, 
Ga.,  to  Spartanburg,  S.  C,  and  the  court  left  it  to  the  jury  to 
sav  if  the  goods  were  in  transit.     Section  2122,  Civ.  Code  1902, 
as' amended  by  Act  Feb.  21,  1903  (24  Stat.  83),  provides  that 
trains  laden  exclusively  with  vegetables  and  fruit  may  run  on 
Sunday  without  limitation  as  to  hours,  and  further  provides  that 
such  freight  trains  as  may  be  in  transit  which  can  reach  their 
destination  by  6  o'clock  in  the  forenoon  may  run  within  such 
hours  on  Sunday.     There  was  no  testimony  to  explain  why  train 
No.  17  did  not  go  on  to  Spartanburg  on  Saturday  evening,  and 
why  this  train  or  train  No.  13  could  not  reach  Spartanburg  be- 
fore 6  o'clock  Sunday  morning. 
We  find  no  error  in  the  charge. 

The  judgment  of  the  circuit  court  is  affirmed. 
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(Supreme  Court  of  Nebraska,  Sept.  26,  1910.) 
[127  N.  W.  Rep.  857.] 

Carriers — Carriage   of   Live   Stock — Duty   towards   Caretaker.*— A 

stock  shipper  riding  on  a  freight  train  for  the  purpose  of  caring  for 
his  shipment  of  live  stock  is  entitled  to  the  highest  degree  of  care 
and  protection  consistent  with  the  proper  and  careful  operation  of 
the  train,  and  with  that  means  or  method  of  transportation. 

Carriers — Carriage  of  Live  Stock — Duty  toward  Caretaker. — When 
such  a  passenger  is  compelled  by  an  attack  of  illness  to  leave  the  train 
at  his  first  opportunity,  which  fact  is  known  to  the  conductor  and 
those  in  charge  of  the  train,  it  is  negligence  for  them  to  knowingly 
permit  him  to  leave  the  way  car  while  it  is  standing  on  an  open 
bridge  or  trestle  at  a  time  when  it  is  so  dark  that  he  is  unable  to 
see  his  surroundings  or  ascertain  the  danger. 

Carriers — Injuries  to  Passenger — ^Action — Question  for  Jury— <^on- 
tributory  Negligence. — The  question  as  to  whether,  under  such  cir- 
cumstances, the  passenger  was  guilty  of  contributory  negligence,  is 
a  proper  one  for  the  determination  of  the  jury. 

Trial — Duty  to  Instruct. — When  the  trial  court  has  on  his  own  mo- 
tion fully  and  fairly  instructed  the  jury  upon  all  of  the  issues  and 
the  law  of  the  case,  it  is  not  error  to  refuse  to  give  additional  in- 
structions requested  by  the  parties. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Richardson  County ;  Raper,  Judge. 

Action  by  William  Otto  against  the  Chicago,  Burlington  & 
Quincy  Railroad  Company.  Judginent  for  plaintiff  and  defend- 
ant appeals.     Affirmed. 

/.  E.  Kclby,  H.  F,  Rose,  and  F,  £.  Bishop,  for  appellant. 
Reavis  &  Reavis,  for  appellee. 

Barnes,  J.  From  a  verdict  and  judgment  in  favor  of  the 
plaintiff,  In  an  action  for  personal  injuries,  the  defendant  has 
appealed. 

It  appears  that  on  the  13th  day  of  December,  1907,  the  plain- 
tiff shipped  two  car  loads  of  hogs  over  the  defendant's  railroad 
from  Verdon,  Neb.,  to  Kansas  City,  Mo.  As  is  customary  in 
such  cases,  plaintiff  was  furnished  with  transportation  to  en- 
able him  to  accompany  and  care  for  his  stock  shipment.  It  may 
be  stated  at  the  outset  that  under  his  contract  for  transporta- 

*See  foot-note  of  Christiansen  v.  Illinois  Cent.  R.  Co.  (Iowa),  32 
R.  R.  R.  74.  55  Am.  &  Eng.  R.  Cas.,  N.  S.,  74;  first  foot-note  of 
Franey  v.  Union  Stockyard  &  T.  Co.  (111.),  31  R.  R.  R.  357,  54  Am. 
&  Eng.  R.  Cas.,  N.  S.,  357. 
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tion  he  was  not  entitled  to  the  full  measure  of  care  and  protec- 
tion which  the  law  would  afford  him  had  he  been  traveling  on 
one  of  defendant's  regular  passenger  trains;  but  he  was  while 
accompanying  his  stock  on  defendant's  freight  train  entitled  to 
receive  the  highest  degree  of  care  and  protection  from  the  de- 
fendant's servants  and  agents  consistent  with  the  nature  of  the 
train  on  which  he  was  riding,  and  its  proper  and  careful  opera- 
tion.    The  train  left  the  village  of  Verdon.  at  8  o'clock  in  the 
evening,  and  reached  a  point  in  the  vicinity  of  the  village  of 
Nodaway  about  3  o'clock  the  next  morning.     Before  reaching 
Nodaway,   the  plaintiff   had   an   attack   of   sudden   illness,   and 
sought  for  a  closet  in  the  way  car,  and,  finding  none,  he  informed 
the  conductor  of  his  condition  and  his  necessity,  and  was  told 
that  the  train  would  reach-  Nodaway  in  about  15  minutes,  where 
it  would  stop  long  enough  for  him  to  get  off.     After  the  lapse 
of  about  15  minutes  the  train  whistled  and  came  to  a  stop.     The 
plaintiff  then  asked  the  conductor  if  this  was  Nodaway,  and  was 
told  that  it  was.     When  the  train  stopped,  the  brakeman  took  his 
lantern  and  left  the  car,  passing  out  of  the  rear  door  and  closing 
it  after  him.     About  two  or  three  minutes  thereafter  the  plain- 
tiff followed  him.     It  appears  that  the  train  was  not  at  Nodaway 
station,  but  had  stopped  short  of  that  point  because  another  train 
ahead   had   not   cleared   the   block   signal.     The   brakeman   was 
aware  of  that  fact,  and  says  he  left  the  train  to  go  back  and 
flag  any  other  train  which  might  have  been  approaching  from 
the  rear,  and  his  knowledge  must  be  imputed  to  the  defendant. 
When  the  plaintiff  reached  the  rear  platform  of  the  car,  he  took 
hold  of  the  railing,  des»:ended  the  steps,  took  one  additional  step, 
and  alighted  upon  what  he  supposed  was  the  roadbed.     He  says 
he  saw  what  he  took  to  be  the  brakeman's  lantern.     He  then  ad- 
vanced an  additional  step,  and  landed  in  the  bed  of  a  river  some 
30  feet  below,  the  way  car  having  stopped  on  an  open  bridge  or 
trestle  which  there  spanned  the  stream.     It  further  appears  that 
the  night  v/as  pitch  dark ;  that  it  was  snowing,  or  sleeting,  so  it 
was  impossible  for  the  plaintiff  to  see  the  situation  or  ascertain 
the  danger  there  existing.     The  brakeman  testified  that  by  the 
light  of  his  lantern  he  saw  the  plaintiff  come  out  of  the  car 
and  descend  the  steps  onto  the  bridge ;  that  he  called  out  to  warn 
him  of  the  danger.     It  seems  clear,  however,  that  either  the  plain- 
tiff did  not  hear  him  or  that  the  warning  came  too  late  to  be  of 
any  avail.     The  foregoing  statement   fairly  reflects  the  undis- 
puted facts  of  this  case,  and  it  is  the  defendant's  first  contention 
that  they  fail  to  show  such  negligence  on  its  part  as  will  entitle 
the  plaintiff  to  recover  for  the  injuries,  which  it  must  be  con- 
ceded he  thereby  sustained. 

For  the  following  reasons,  we  are  of  opinion  that  this  con- 
tention should  not  be  upheld.  The  plaintiff  was  a  passenger  be- 
ing transported  on  the  defendant's  freight  train,  and  as  such  was 
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entitled  to  the  highest  degree  of  care  and  protection  from  de- 
fendant's agents  and  servants,  consistent  with  the  proper  opera- 
lion  of  its  train  and  that  method  of  transportation.  En  route 
it  became  absohitely  necessary  for  him  to  leave  the  train.  This 
the  conductor  of  the  train  well  knew.  Having  such  knowledge, 
he  informed  the  plaintiff  that  the  next  stop  was  Nodaway,  and 
that  the  train  would  stop  long  enough  to  enable  him  to  alight 
and  attend  to  the^  call  of  nature.  As  above  stated,  when  the 
train  stopped  the  conductor  knew,  or  was  charged  with  the 
knowledge  that  they  had  not  reached  Nodaway  station,  and  it 
was  his  duty  to  so  inform  the  plaintiff.  Knowing  that  the  plain- 
tiff was  about  to  leave  the  car,  the  conductor  should  have  notified 
him  of  his  danger,  and  warned  him  to  look  out  for  a  safe  place 
to  alight.  Not  only  was  this  the  duty  of  the  conductor,  but  a 
due  regard  for  the  safety  of  human  life  and  limb  should  have 
impelled  him  to  have  exercised  at  least  some  reasonable  precau- 
tion for  the  welfare  of  his  passenger.  This  he  did  not  do,  but 
allowed  the  plaintiff  to  go  forth  into  the  darkness,  following  the 
brakeman,  without  consideration  or  warning  of  any  kind.  We 
are  therefore  of  opinion  that  his  conduct  constituted  such  negli- 
gence as  entitles  the  plaintiff  to  recover. 

It  is  strenuously  contended,  however,  that  plaintiff  was  guilty 
of  contributory  negligence,  and  therefore  the  verdict  and  judg- 
ment in  his  favor  cannot  be  sustained.  Many  cases  are  cited  by 
counsel  for  defendant  in  support  of  this  contention.  Among 
them  we  find  Chicago,  B.  &  Q.  R.  Co.  v.  Martelle,  65  Neb.  540, 
91  N.  W.  364,  and  Chicago,  B.  &  Q.  R.  Co.  v.  Mann.  78  Xeb. 
541,  111  N.  W.  379,  decided  by  this  court.  In  the  Martelle  Case 
the  plaintiff  jumped  from  a  rapidly  moving  train,  while  in  the 
Mann  Case  the  plaintiff,  in  attempting  to  board  a  freight  train, 
under  an  agreement  to  do  so  at  his  own  risk,  fell  into  a  properly 
constructed  ash  pit.  It  was  therefore  rightly  held  in  both  cases 
that  there  could  be  no  recovery.  We  have  ex^amined  the  cases 
cited  from  other  jurisdictions,  and  are  satisfied  that  they  are 
all  distinguishable  from  the  case  at  bar.  In  this  case  it  appears 
without  dispute  that  the  plaintiff's  condition  made  it  imperative 
for  him  to  leave  the  train  at  the  first  opportunity.  His  urgent 
necessity  compelled  haste,  and  he  had  been  given  permission  by 
the  conductor  to  alight  from  the  way  car  at  the  very  time  he 
made  the  attempt  to  do  so.  Again,  the  brakeman  had  preceded 
him,  and,  when  he  reached  the  platform  of  the  car,  he  saw  what 
he  took  to  be  the  brakeman's  lantern  some  little  distance  away. 
Therefore  he  had  the  right  to  assume  that  the  car  was  standing 
at  a  place  where  it  would  be  safe  for  him  to  alight.  It  also 
appears  that,  notwithstanding  his  haste,  he  exercised  at  least 
some  degree  of  caution,  for  he  says  that,  when  he  left  the  steps, 
he  kept  hold  of  the  railing  of  the  car  until  his  foot  rested  upon 
what  seemed  to  him  to  be  the  solid  roadbed.     Being  thus  assured 
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of  his  footing,  he  let  go  of  the  railing,  took  a  second  step,  and 
fell  from  the  open  bridge  or  trestle  to  the  bed  of  the  stream 
below.  Under  such  circumstances,  we  are  of  opinion  that  the 
question  of  contributory  negligence  was  one  for  the  determina- 
tion of  the  jury,  and,  both  of  the  foregoing  questions  having  been 
properly  submitted  to  them,  we  should  not  disturb  their  verdict. 

Finally,  it  is  contended  that  the  district  court  erred  in  giving 
paragraphs  1  to  5  of  his  instructions  to  the  jury,  and  in  refusing 
to  give  instructions  numbered  4,  5,  and  6,  tendered  and  requested 
by  the  defendant.  Without  discussing  these  several  assignments 
separately,  it  is  sufficient  to  say  that  we  have  carefully  considered 
them,  and  are  of  opinion  that  the  trial  court  did  not  err  in  giving 
and  refusing  instructions. 

For  the  foregoing  reasons,  the  judgment  of  the  district  court 
is  affirmed. 


I  Minds  et  al,  v,  Pennsylvania  R.  Co. 

(Supreme  Court  of  Pennsylvania,  July  1,  1910.) 

[77    Atl.    Rep.    909.] 

Carriers — Carriage  of   Goods — Discrimination — Right  of  Action. — 

In  an  action  by  two  brotheis  as  partners  against  a  railroad  company 
for  damages  for  refusing  to  allow  them  a  siding  to  their  coal  mine, 
under  Act  June  4,  1883  (P.  L.  72),  relating  to  discrimination  by  car- 
riers, it  is  no  defense  that  the  request  for  the  siding  was  not  made 
by  plaintiffs,  but  by  their  father,  where  the  father  was  acting  for 
plaintiffs  and  no  one  else  could  have  sued,  except  the  sons. 

Carriers— Carriage  of  Goods— Discrimination. — Unusual  traffic  con- 
ditions attending  upon  a  general  coal  strike  do  not  relieve  a  railroad 
company  from  the  duty  of  furnishing  equal  transportation  facilities 
to  a  coal  company. 

Carriers — Carriage  of  Goods — Discrimination — ''Facility  for  Trans- 
portation,"— A  siding  connection  is  a  "facility  for  transportation" 
within  Act  June  4,  1883  (P.  L.  72),  providing  that  any  undue  or  un- 
reasonable discrimination  by  a  railroad  company  in  facilities  for  the 
transportation  of  freight  shall  be  unlawful. 

Carriers — Carriage  of  Goods — Discrimination — Action — Measure  of 
Damages. — In  an  action  by  a  coal  company  for  discrimination  in  fur- 
nishing transportation  facilities  under  Act  June  4,  1883  (P.  L.  72),  im- 
posing for  violation  of  the  act  a  liability  for  damages  treble  the 
amount  of  injuries  suffered,  the  jury,  in  assessing  damages,  may  con- 
sider the  difference  between  the  mining  cost  and  the  fair  average 
selling  price  in  the  mining  region  at  the  period  of  discrimination, 
though  such  is  not  absolutely  the  measure  of  damages,  and.  where 
the  discrimination  alleged  is  the  refusal  of  a  siding,  the  loss  on  un- 
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mined  coal  which  plaintiff  was  unreasonably  prevented  from  mining 
by  the  refusal  of  the  siding  may  be  considered. 

Carriers — Carriage  of  Goods — Discrimination — Statutory  Provi- 
sions.— Act  June  4,  1883  (P.  L.  72),  making  it  unlawful  for  a  carrier 
to  unreasonably  discriminate  in  facilities  for  transportation  of  freight, 
and  imposing  for  violation  of  the  law  a  penalty  of  treble  the  amount 
of  injury  suffered,  payable  to  the  injured  person,  was  not  repealed 
by  Act  May  31,  1907  (P.  L.  352),  nor  by  Act  May  31,  1907  (P.  L. 
354),  which  later  acts  have  no  reference  tp  parties  discriminated 
against,  but  provide,  in  the  interest  of  the  general  public,  for  pro- 
ceedings at  the  instance  of  the  commonwealth,  for  attacking  or  re- 
straining violations  of  the  law  in  such  respect,  and  make  such  vio- 
lation a  penal  offense,  punishable  by  fine. 

Stewart,  J.,  dissenting. 

Appeal  from  Court  of  Common  Pleas,  Clearfield  County. 

Action  by  John  H.  Minds  and  another  against  the  Pennsyl- 
vania Railroad  Company.  Judgment  for  plaintiffs,  and  defend- 
ant appeals.     Affirmed. 

Argued  before  Brown,  Mestrezat,   Potter,   Stewart,  and 

MOSCHZISKER,   JJ. 

Francis  I.  Gcmrti,  Thomas  H,  Murray,  James  P.  O'LauffhUn, 
and  Hazard  Alex.  Murray,  for  appellant. 

David  L.  Krcbs,  A.  M.  Livcright,  W,  H.  Moore,  and  John  H. 
Mifuis,  for  appellees. 

Potter,  J.  Relying  upon  the  provisions  of  the  act  of  June  4, 
1883  (P.  L.  72),  the  plaintiffs  brought  this  action  against  the 
Pennsylvania  Railroad  Company  to  recover  damages  for  injuries 
alleged  to  have  been  sustained  by  them  because  of  unlawful  dis- 
crimination practiced  against  them  by  the  defendant.  The  dis- 
crimination charged  was  the  refusal  to  build  at  plaintiffs'  cost, 
and  make  connection  with,  a  siding  to  extend  from  the  railroad 
to  plaintiffs'  coal  mine.  The  only  means  of  shipping  coal  from 
plaintiffs'  mine  was  over  the  defendant's  branch  road,  and,  in 
order  that  cars  might  reach  the  mine,  it  was  necessary  that  the 
siding  should  be  built  and  connected  with  the  railroad.  It  ap- 
pears from  the  evidence  that  in  July,  1901,  James  H.  Minds, 
father  of  the  plaintiffs,  applied  by  letter  to  the  suoerintendent  of 
defendant's  branch  line,  asking  for  the  connection.  After  con- 
siderable correspondence,  an  offer  was  made  by  defendant's 
representative  to  build  and  connect  the  siding,  provided  a  deposit 
of  $1,200  to  cover  the  cost  thereof  was  made  with  the  company, 
and  that  certain  conditions  should  be  accepted  by  the  applicants. 
These  conditions  were  finally  accepted,  and  a  check  for  the  re- 
quired amount  was  sent.  On  October  17,  1902,  the  defendant 
company  returned  the  check,  and  refused  by  letter  to  make  the 


Vol  38  R  R  R— Vol  61  Am  &  Eng  R  Cas  N  S        719 

Minds  et  al.  v.  Pennsylvania  R.  Co 

siding  connection  at  that  time.  It  was  not  until  September.  1904, 
that  the  siding  was  constructed  and  connection  made.  This  was 
more  than  three  years  after  the  date  of  the  original  application. 
The  plaintiffs  claim  that,  by  reason  of  the  discrimination  against 
them  in  refusing  for  more  than  three  years  to  allow  them  a  con- 
nection with  the  siding,  they  were  unable  to  develop  their  mine, 
and  market  their  coal  during  that  time.  Under  the  provisions 
of  the  act  of  1883,  they  claim  to  recover  treble  damages  for  the 
injuries  thus  sustained.  The  question  of  whether  the  refusal  to 
grant  the  siding  connection  was  an  undue  and  unreasonable  dis- 
crimination against  the  plaintiffs  was  submitted  for  the  de- 
termination of  the  jury  as  a  question  of  fact,  as  was  also  the 
question  of  the  amount  of  the  injury  suffered  or  the  loss  sustained 
by  plaintiffs  as  a  consequence.  The  result  of  the  trial  was  a 
verdict  for  plaintiffs  for  $4,000,  single  damages,  or  $12,000, 
treble  damages. 

The  assignments  of  error  are  all  to  the  charge  of  the  court  and 
the  answers  to  points.  Counsel  for  appellant  contended  in  their 
argument  that,  as  the  request  for  a  siding  was  made  by  James 
H.  Minds  without  disclosing  the  fact  that  he  was  acting  as  agent 
for  his  sons,  the  plaintiffs,  the  defendant  company  owed  no  duty 
to  the  latter.  It  appears,  however,  that  in  the  requests  made  to 
the  company  for  the  siding  connection  the  mine  for  which  the 
siding  was  desired  and  the  place  where  the  switch  was  to  be 
connected  were  clearly  designated.  James  H.  Minds,  the  father, 
testified  that  he  was  acting  for  his  sons,  and  it  clearly  appears 
that  no  one  else  than  the  sons  could  have  brought  this  action,  or 
were  injured  by  the  refusal  of  the  siding:  As  the  trial  judge 
said,  with  reference  to  this  matter:  "The  personnel  of  the  ap- 
plicants could  not  legitimately  enter  into  the  question  of  grant  or 
refusal."  This  contention  seems  to  us  to  be  without  merit. 
Counsel  for  appellant  further  suggest  that  during  a  portion  of 
the  period  in  question,  from  1901  to  1904,  owing  to  abnormal 
conditions  for  which  it  was  not  responsible,  defendant  was  un- 
able to  move  its  traffic  properly,  and  felt  obliged  to  suspend 
making  new  siding  connections.  These  conditions  were  said  to 
have  been  due  to  the  anthracite  coal  strike,  and  defendant's 
witnesses  testify  that  they  existed  from  August,  1902,  to  May, 
1W3,  a  period  of  nine  months.  It  w^M  W»  tr^tpH.  v.owever,  that 
the  request  for  the  siding  was  first  made  in  July,  1901,  more  than 
a  year  before  these  conditions  began,  and  the  connection  was  not 
finally  permitted  to  be  made  until  September,  1904,  more  than 
a  year  after  they  had  ended.  We  agree  with  the  view  expressed 
by  the  trial  judge,  when  he  said  to  the  jury:  "As  a  matter  of 
law,  however,  we  do  not  understand  that  even  the  existence  of 
these  unusual  traffic  conditions  relieved  the  defendant  company 
from  the  duty  imposed  upon  it  by  the  Constitution  and  the  law 
to  furnish  equal  facilities  for  transportation  to  all  shippers  who 
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desired  to  make  use  of  the  lines.  Because  the  plaintiffs  were 
new  shippers  did  not  justify  the  defendant  in  refusing  to  give 
a  switching  connection.  In  this  action  it  is  also  well  to  bear  in 
mind  that  the  original  application  for  this  siding  on  behalf  of  the 
plaintiffs  was  made  by  them  nearly  a  year  before  the  strike  and 
before  these  unusual  conditions  arose.  The  railroad  company 
have  a  right  to  impose  conditions  upon  shippers,  providing  such 
conditions  are  imposed  upon  all  proposing  shippers.  So,  also, 
the  manner  or  method  and  place  for  the  connections  must  be 
determined  by  the  railroad  company.  But,  as  we  understand  the 
law,  when  any  person  having  a  sufficient  amount  of  coal,  and  in 
good  faith  desires  to  develop  that  coal  along  the  line  of  a  rail- 
road and  also  asks  for  a  siding  or  switch  connection,  which  is  the 
only  method  by  which  that  product  can  be  shipped  economically 
and  profitably,  such  proposing  shipper  has  the  right  to  demand 
that  he  be  put  upon  the  same  footing  with  respect  to  his  product 
as  any  other  producer  of  a  like  product,  under  the  same  circum- 
stances and  conditions,  in  that  locality.  To  our  minds,  there- 
fore, it  becomes  a  question  for  this  jury  as  to  whether,  under  all 
of  this  testimony,  both  on  the  part  of  the  plaintiffs  and  on  the  part 
of  defendant,  there  has  been  a  case  made  out  of  unlawful  and 
unjust,  and  therefore  undue  and  unreasonable,  discrimination 
against  these  plaintiffs,  and  if  you  find  there  has  been  unjust 
and  unfair  treatment,  amounting  to  an  undue  and  unreasonable 
discrimination  against  them,  it  is  for  the  jury  to  determine  as 
to  when  this  unfair  and  unjust  discrimination  began." 

It  is  also  contended,  on  behalf  of  appellant,  that  a  siding  con- 
nection is  not  a  facility  for  transportation  within  the  meaning  of 
the  act  of  1883.  It  would  seem  as  though  this  suggestion  could 
hardly  have  been  made  seriously.  A  facility  is  anything  which 
promotes  ease  of  performance.  It  is  difficult  to  imagine  a  fa- 
cility more  commonly  used  and  recognized  as  necessary  in  the 
transportation  of  coal  from  the  mines  than  the  side  tracks  or 
switches  upon  which  the  railroad  cars  are  loaded.  In  P.  &  L. 
E.  R.  R.  Co.  V,  Robin§on  &  Rea,  95  Pa.  426,  it  was  held  that  the 
law  was  correctly  embodied  in  a  point  which  set  forth  "that  the 
defendant  company  is  a  common  carrier;  that  its  railroad  is  a 
public  highway;  that  the  plaintiffs  have  a  right  in  law  to  con- 
struct on  their  land,  upon  said  railroad,  a  suitable  switch  for  the 
uses  of  their  business,  and  connect  the  same  with  the  tracks  of 
the  defendant  company,  subject  to  the  general  rules  of  the  said 
company  regulating  such  connection;  and  that  the  defendant 
company  is  bound  to  receive  and  deliver  to  and  from  such  switch 
or  siding,  cars,  and  freight  for  the  said  plaintiffs  to  and  from 
such  points,  on  the  line  of  defendant's  railroad,  as  mav  be  desig- 
nated by  plaintiffs,  and  on  equal  terms  with  all  other  individuals 
and  transportation  companies."  In  this  connection  it  was  said 
in  the  body  of  the  opinion  by  Mr.  Justice  Gordon,  in  the  same 
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case:  "It  is  conceded  that  under  our  acts  of  assembly  the 
owners  of  mills  and  manufactories  may  of  right  connect  their 
private  sidings  with  the  railroads  in  their  vicinity."  In  the  case 
of  Olanta  Coal  Mining  Co.  v.  Beech  Creek  R.  R.  (C.  C.)  144 
Fed.  150,  which  was  a  bill  in  equity  to  compel  the  railroad  to 
permit  switch  connections  with  its  line  to  enable  complainant  to 
ship  its  coal  to  market.  Judge  Buffington  said:  "In  mining  coal 
is  carried  from  the  mines  in  small  cars  and  delivered  to  and 
carried  by  railroad  companies  in  car  load  lots.  To  do  this  re- 
quires sidings  on  which  the  railroad's  cars  may  be  conveniently 
handled  and  filled.  Such  a  connection  the  complainant  asks,  and 
is  willing  to  bear  the  expense  of  making."  And  in  that  case  a 
decree  was  awarded  requiring  the  railroad  to  make  the  con- 
nection. 

In  the  present  case,  in  plaintiffs'  fifth  point,  the  rule  for  ascer- 
taining the  damages  was  thus  stated:  "The  measure  of  the 
plaintiffs'  damages  is  the  difference  between  the  cost  of  mining 
and  delivering  the  coal  on  the  railroad  cars,  adding  thereto  the 
royalty  paid  under  the  lease  and  the  fair  average  selling  price 
prevailing  in  the  region  where  their  mine  was  situate,  during  the 
period  extending  from  and  after  the  time  when  the  railroad  com- 
pany, by  the  use  of  reasonable  diligence,  could  have  placed  the 
switching  connection,  to  November  1,  1904,  when  this  action  was 
brought,  upon  all  coal  which  the  jury  find  from  the  evidence  mat 
plaintiffs  could  and  would  have  been  reasonably  able  to  mine  and 
sell,  except  for  the  refusal  of  the  defendant  to  grant  the  plaintiffs 
the  siding  or  switching  connections  asked  for."  The  trial  jude;e 
answered  as  follows:  "This  point  is  affirmed,  with  what  might 
be  called  a  qualification.  What  the  law  allows  the  plaintiffs  for 
their  injuries  is  compensation,  and  in  order  to  get  at  that  com- 
pensation you  have  a  right,  in  the  words  of  the  point,  to  take 
into  consideration  the  difference  between  the  mining  cost  and  the 
fair  average  selling  price  in  the  mining  region  at  that  period. 
But  that  is  not  necessarily  and  absolutely  the  measure  of  dam- 
ages. You  must  in  reaching  the  fair  average  price  in  the  region 
also  take  into  consideration  all  kinds  and  classes  of  coal,  as  I 
said  to  you  before.  As  you  heard  testified  here,  there  is  what 
is  called  contract  coal,  and  free  or  spot  coal,  and  fuel  supply 
coal.  You  might  also  classify  railroad  or  fuel  coals,  whether 
furnished  to  the  defendant  railroad  company  or  to  other  rail- 
roads. It  would  seem  from  this  testimony  that  it  is  considered 
advantageous  on  the  part  of  all  operators  to  get  railroad  orders 
and  to  have  contract  coal;  that  is,  in  order  that  they  may  be 
better  able  during  the  year  to  advantageously  operate  their  mines. 
We  say  to  you,  therefore,  that  it  does  not  follow  that  at  least 
dring  a  portion  of  the  period  claimed  by  these  plaintiffs,  when 
high  prices  prevailed,  they  were  entitled  to  the  high  averages 
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shown  by  any  such  figures.  What  the  law  contemplates  is  to 
give  compensation,  and  that  is  what  you  are  to  arrive  at  in  the 
light  of  all  these  prices." 

Under  the  circumstances  of  this  case,  we  do  not  see  how  any 
better  or  fairer  rule  for  the  ascertainment  of  the  damages  could 
have  been  suggested  or  applied.  Objection  is  made  upon  the 
part  of  appellant  to  estimating  the  loss  upon  unmined  coal,  but 
this  objection  is  fairly  met  in  that  portion  of  the  opinion  of  the 
trial  judge  in  overruling  the  motion  for  a  new  trial  in  which  he 
said:  **Where  the  dircrimination  alleged  against  the  common 
carrier  was  the  refusal  of  a  siding,  as  here,  if  the  contention  of 
the  defendant  is  correct,  there  could  practically  be  no  damages, 
and  the  railroad  company  would  be  safe  at  all  times  in  illegally 
refusing  sidings.  Coal  cannot  be  mined  except  by  virtue  of  a 
siding.  Unmined  coal — ^that  is,  coal  which  plaintiff  was  un- 
reasonably prevented  from  mining  by  reason  of  the  refusal  of  a 
siding — must  necessarily  enter  into  the  consideration  of  a  jury  in 
determining  the  measure  of  damages,  which,  as  we  instructed  the 
jur}%  was  compensation  only.  We  are  wholly  unable  to  see  how 
any  other  theory  could  be  worked  out.  The  refusal  of  a  siding 
is  perhaps  the  most  injurious  form  of  discrimination,  and,  if 
mined  coal  only  could  be  considered  by  the  jury  in  estimating  the 
compensation  which  should  be  allowed  for  the  offense  of  re- 
fusal, it  would  seem  to  us  that  the  law  would  provide  a  very  in- 
adequate remedy." 

The  question  of  the  right  of  the  plaintiffs  to  treble  damages 
depends  upon  whether  the  act  of  June  4,  1883,  has  been  repealed 
by  either  of  the  acts  of  May  31,  1907,  P.  L.  352,  and  P.  L.  354. 
We  have  considered  this  question  and  disposed  of  it  in  the 
opinion  handed  down  this  day  in  Jackson  v,  Pennsylvania  Rail- 
road, and  have  there  indicated  our  reason  for  holding  that  the 
act  of  1883  was  not  repealed  by  the  acts  of  May  31,  1907,  and 
that  all  the  statutes  in  question  may  stand  as  part  of  a  common 
purpose  by  the  Legislature  to  make  effectual  the  mandate  of 
the  Constitution  against  discrimination  by  common  carriers.  The 
act  of  1883  provides  a  remedy  for  the  party  injured.  The  later 
acts  have  no  reference  to  parties  discriminated  against,  but  pro- 
vide in  the  interest  of  the  general  public  for  proceedings  at  the 
instance  of  the  commonwealth,  through  the  Attorney  General, 
for  attacking  or  restraining  violations  of  the  law  in  this  respect. 
They  also  make  such  violation  of  the  law  a  penal  offense,  punish- 
able by  a  fine.  The  purposes  of  the  different  acts  are  not  in- 
consistent, and  we  see  no  difficulty  in  construing  them  so  that 
they  may  stand  together,  each  for  its  appropriate  purpose  and 
use. 

The  assignments  of  error  are  overruled,  and  the  judgment  is 
affirmed. 

Stewart,  J.,  dissents. 
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(Supreme  Court  of  Kansas,  Nov.  5,  1910.) 
[Ill  Pac.  Rep.  431.]    • 

Carriers — Delay  in  Freight — Action  by  Consiignee. — Notwithstand- 
ing title  may  have  been  retained  by  the  consignor,  the  consignee  of 
goods  may  sue  the  carrier  for  losses  he  has  sustained  through  the 
negligent  delay  in  their  transmission,  although  he  refuses  to  accept 
them  because  not  sooner  delivered. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Clark  County. 

Action  by  S.  L.  Clute  against  the  Chicago,  Rock  Island  & 
Pacific  Railway  Confipany.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

Mason,  J.  S.  L.  Clute,  an  implement  dealer,  ordered  several 
harvesting  machines  of  the  manufacturer,  and  they  were  shipped 
from  Wichita  to  Minneola,  consigned  to  him,  over  the  Rock. 
Island  railroad.  He  claimed  that  there  was  an  unreasonable 
delay  in  their  transportation,  and  that  they  arrived  too  late  to 
serve  the  purpose  for  which  they  were  ordered,  namely,  for  sale 
during  the  harvesting  season  upon  orders  already  taken.  He  re- 
fused to  receive  them,  and  sued  the  railroad  company  for  the 
profits  he  would  have  made  by  selling  them  if  they  had  arrived 
in  time.     He  recovered,  and  the  defendant  appeals. 

The  appellant  claims  that  under  the  evidence  the  plaintiff  bought 
the  machines  with  the  understanding  that  the  manufacturer  was 
to  make  delivery  at  Minneola ;  that  therefore  the  title  remained  in 
the  shipper,  and,  as  the  plaintiff  refused  to  receive  them,  he 
never  acquired  any  interest  in  the  property,  and  cannot  maintain 
the  action.  The  abstract  does  not  clearly  show  a  retention  of 
title  by  the  shipper.  Ordinarily  the  right  of  action  for  delay 
^r  damages  is  in  the  consignee.  6  Cvc.  510,  511.  In  Savannah 
Ry.  Co.  V,  Com.  Guano  Co.,  103  Ga.  590,  593,  30  S.  E.  555,  556, 
it  was  held  that  where,  by  reason  of  injury  to  the  goods  in  transit, 
the  consignee  refuses  to  receive  them,  the  consignor  may  sue; 
but  this  does  not  negative  the  right  of  the  consignee  to  recover 
for  any  loss  on  his  part.  The  court  said :  "In  the  event  of  lia- 
bility by  the  carrier,  the  only  question  which  remains  for  deter- 
mination is  whether  or  not  the  plaintiff,  who  sues,  has  been  dam- 
aged, and,  if  so,  to  what  extent.*'  ]Much  artificial  and  technical 
reasoning  has  been  employed  to  determine  the  proper  plaintiff 
in  an  action  of  this  sort.  The  consignor  has  been  allowed  to 
recover  for  the  benefit  of  the  consignee  (6  Cyc.  513,  note  91), 
and  the  consignee  for  the  benefit  of  others  having  an  interest  (6 
Cyc.  511,  note  84).     These  refinements  are  not  in  harmony  with 
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the  spirit  cf  the  Code.  Neither  the  consignor  nor  the  consignee 
can  be  said  to  be  a  stranger  to  the  transaction.  The  carrier  has 
notice  of  the  interest  of  each,  and,  if  either  suffers  an  injury 
through  its  fault,  he  should  be  permitted  to  obtain  redress  in  his 
own  name  in  a  direct  action  against  the  wrongdoer.  This  is 
the  effect  of  the  decision  in  Railway  Co.  v.  Implement  Co.,  7i 
Kan.  295,  85  Pac.  408,  87  Pac.  80,  where  it  was  held  that  an 
agent  to  whom  his  principal  sent  goods  for  sale  might  recover 
for  his  commissions  lost  through  the  negligent  delay  of  the  car- 
rier. 

It  is  contended  that  the  measure  of  damages  for  delay  in  the 
delivery  of  goods  by  a  carrier  is  necessarily  the  difference  be- 
tween their  value  when  actually  delivered  and  what  they  would 
have  been  worth  upon  seasonable  delivery.  This  is  the  usual, 
but  not  the  universal,  rule.  **In  addition  to  this  difference  in 
market  value,  the  carrier  will  be  liable  also  for  such  other  and 
incidental  damages  as  naturally  and  proximately  flow  from  the 
delay.'*  3  Hutchinson  on  Carriers  (3d  Ed.)  §  1366.  It  is  also 
argued  that  the  damages  here  recovered  were  too  remote,  and 
could  not  have  been  anticipated  by  the  carrier.  The  same  con- 
tention was  made  under  substantially  similar  circumstances  in 
Railway  Co.  v.  Implement  Co.,  supra,  and  held  untenable. 

The  trial  court  .required  i^  remittitur  from  the  verdict  rendered ; 
but  the  excess  was  not  of  such  an  amount  or  character  as  to  show 
passion  or  prejudice,  and  did  not  require  a  new  trial. 

Although  the  orders  taken  by  the  plaintiff  for  the  machines 
were  not  unconditional,  the  evidence  justified  submitting  to  the 
jury  whether  his  sales  were  lost  by  the  unreasonable  delay  of 
the  defendant,  and  the  verdict  is  conclusive  on  those  points. 

The  judgment  is  affirmed.     All  the  Justices  concurring. 
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Green  et  al,  v.  Baltimore  &  O.  R.  Co. 
(Supreme  Judicial  Court  of  Massachusetts,   Suffolk,  Sept.  5,  1910.) 

[92  N.   E.   Rep.   622.] 

Carriers — ^Titlc  of  Consignee — Nondelivery  by  Carrier — Liability.* 
— A  shipper  delivered  goods  to  a  canier,  for  delivery  to  a  person 
named  as  consignee  in  a  nonnegotiable  shipping  receipt.  The  shipper 
drew  on  the  consignee  for  the  price,  and  attached  the  draft  to  the 
receipt.  Subsequently  the  carrier,  at  the  shippei's  request,  delivered 
the  goods  to  a  third  person.  Thereaftei  the  consignee  accepted  the 
draft  and  paid  it.  Held,  that  the  consignee  had  not  acquired  any 
title  to  the  goods,  and  could  not  sue  the  carrier  for  conversion. 

Appeal  and  Error — Presumptions — General  Finding. — Where  the 
trial  court  made  a  general  finding,  and  leported  the  case  to  the 
Supreme  Judicial  Court  at  the  request  of  the  defeated  party,  the 
court  must  assume  that  the  defeated  party  failed  to  prove  facts  es- 
sential to  a  recovery. 

Carriers — Bill  of  Lading — Shipping  Receipt. — A  shipping  receipt, 
whereby  the  carrier  agreed  to  transport  goods,  and  in  which  a  third 
person  was  named  as  consignee,  and  the  number  of  the  car  contain- 
ing the  goods  was  stated,  was  not  a  bill  of  lading  to  bearer,  and  was 
not  an  instrument  symbolical  of  the  goods,  without  production  of 
which  a  delivery  could  not  be  made  to  any  one. 

Report  from  Superior  Court,  Suffolk  County;  Daniel  W. 
Bond,  Judge. 

Action  by  one  Green  against  the  Baltimore  &  Ohio  Railroad 
Company.  There  was  a  general  finding  for  defendant,  and  the 
trial  judge  reported  the  case  to  the  Supreme  Judicial  Court  at 
plaintiff's  request.     Judgment  on  the  finding  for  defendant. 

Frederick  H,  Nash,  for  plaintiff. 

John  M.  M alone y  and  Francis.  G.  Hayes,  for  defendant. 

LoRiNG,  J.  In  this  case  the  judge  made  a  general  finding  in 
favor  of  the  defendant  and  on  the  facts  found  by  him  reported 
the  case  to  this  court  at  the  plaintiffs'  request. 

It  appears  from  the  facts  so  found  that  on  December  31,  1896, 
H.  P.  Miller  &  Son,  at  Defiance,  Ohio,  delivered  to  the  defend- 
ant railroad  company  200  crates  of  eggs  and  took  from  it  a 
nonnegotiable  shipping  receipt,  by  which  the  defendant  agreed 

to  transport  them  to  and  in  which  the  plaintiffs  were 

named  as  consignees,  their  place  of  business  being  given  as  **82 

*See  generally  last  foot-note  of  Xat.  Bank  of  Bristol  v.  Baltimore 
&  O.  R.  Co.  (Md.),  15  R.  R.  R.  206,  38  Am.  &  Eng.  R.  Cas„  N.  S., 
206;  foot-note  of  Parker  Buggy  Corporation  v.  Atlantic  C.  L.  R.  Co. 
(N.  Car.),  35  R.  R.  R.  635,  58  Am.  &  Eng.  R.  Cas.,  N.  S.,  635. 
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So.  Market  St.,  Boston."  The  car  in  which  the  eggs  were 
loaded  was  stated  in  the  shipping  receipt  to  be  No.  16,502.  The 
plaintiffs  "were  in  the  habit  of  receiving  on  consignment  eggs*' 
from  Miller  &  Son.  "Miller  would  draw  on  the  plaintiffs  at  the 
time  of  each  consignment  for  a  sum  approximating  the  market 
value.     There  was  no  agreement  fixing  the  amount  to  be  drawn," 

Miller  &  Son  drew  on  the  plaintiffs  for  $1,100  and  attached  the 
nonnegotiable  shipping  receipt  to  the  draft.  This  draft  was  in- 
dorsed to  a  local  bank,  and  through  that  bank  it  came  to  a  bank 
in  Boston.  On  January  5,  1897,  it  was  presented  with  the  re- 
ceipt to  the  plaintiff's.  They  accepted  it  at  that  time  and  detached 
the  receipt.  On  January  6th  they  paid  the  draft.  But  on  Jan- 
uary 3d  (two  days  before  the  draft  was  presented  for  acceptance) 
■"'Miller  requested  the  defendant  to  send  car  No.  16,502  to  John 
K.  Lasher  &  Co.  instead  of  to  the  plaintiffs,  and  the  defendant 
at  once  complied  with  that  request.*' 

"The  plaintiffs  have  recovered  a  judgment  against  Miller  for 
the  value  of  the  eggs,  including  their  commissions,  but  Miller 
was  insolvent,  and  has  since  died,  and  the  judgment  has  been  in 
no  part  satisfied." 

The  main  ground  on  which  the  plaintiffs  contend  that  the 
finding  was  wrong  is  that  some  title  to  the  eggs  passed  to  them 
when  the  eggs  were  shipped  on  December  31st,  and  that  the  de- 
fendant converted  their  property  to  its  own  use  by  delivering  it 
to  Lasher  &  Co.  "at  once"  on  being  notified  to  do  so  on  Jan-- 
uary  3d. 

They  rely  in  support  of  their  contention  on  Bailey  v.  Hudson 
River  Railroad,  49  N.  Y.  70,  and  on  Bryans  v,  Nix^  4  M.  &  W. 
775.  But  neither  case  is  an  authority  for  their  contention.  In 
Bailey  v.  Hudson  River  Railroad  the  goods,  were  shipped  pur- 
suant to  an  agreement  that  they  should  be  sent  as  security  for  an 
overdue  debt.  In  Bryans  v.  Nix  (as  in  the  case  at  bar)  there 
was  no  debt  due  until  the  draft  was  accepted,  and  no  agreement 
to  accept  a  draft.  It  was  held  in  Bryans  v.  Nix  that  the  title 
passed  by  virtue  of  the  agreement  immediately  upon  an  agree- 
ment being  made,  by  the  acceptance  of  the  bill,  without  waiting 
until  a  factor's  lien  came  into  existence  by  the  goods  coming  into 
the  possession  of  the  acceptor  of  the  bill. 

It  has  been  insisted  by  counsel  for  the  plaintiffs  that  their  con- 
tention (that  an  interest  in  the  eggs  vested  in  them  on  the  de- 
livery of  them  to  the  carrier  on  December  31,  1896)  is  borne  out 
by  the  opinion  of  Baron  Parke  in  Bryans  v.  Nix,  4  M.  &  W.  775, 
although  that  point  was  not  decided  in  that  case.  If  that  had 
been  Baron  Parke's  view  we  should  not  have  follow^ed  it.  In 
our  opinion  it  would  have  been  wrong.  But  we  do  not  think  that 
Baron  Parke  entertained  that  view.  The  argument  made  in 
Bryans  v.  Nix  was  that  no  interest  vested  in  the  goods  consigned 
in  that  case  because  "they  [the  plaintiffs],  being  factors,  could 
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acquire  no  Hen  without  actual  possession."  In  disposing  of  that 
argument  Baron  Parke  said  that  an  agreement  that  the  goods 
shall  stand  as  security  for  a  debt  can  be  made  with  a  factor  as 
well  as  with  any  other  person  and  if  such  an  agreement  is  made 
with  a  factor  he  gets  an  interest  in  the  goods  on  delivery  to  the 
carrier.  Baron  Parke  could  not  have  been  taken  to  have  meant 
that  the  interest  vests  in  the  factor  on  delivery  to  the  carrier 
where  the  goods  are  to  stand  as  security  for  an  acceptance  to  be 
made  by  the  factor  before  the  factor  accepts  the  draft  where 
there  is  no  obligation  on  the  part  of  the  factor  to  accept  it,  even 
if  he  had  not  in  terms  guarded  against  that  interpretation  of  his 
opinion.  But  he  expressly  guarded  against  being  taken  to  have 
meant  that.  He  said  on  page  791 :  "It  seems  to  us  to  be  clearly 
this:  That  Tempany  agrees  that  the  oats  therein  specified,  shall 
be  held  from  that  time  by  the  boat  masters,  for  the  plaintiffs  in 
their  own  right,  provided  they  accept  the  bill,  as  security  for  its 
payment — that  the  masters  agree  so  to  hold  them,  and  that,  by 
the  plaintiffs'  assent  and  acceptance  of  the  bill,  the  conditional 
agreement  becomes  absolute." 

And  again  on  page  792 :  "In  our  opinion,  therefore,  the  plain- 
tiffs had  a  complete  title  to  the  cargo  of  the  boat  604,  at  least  on 
the  7th  of  February,  when  they  complied  with  the  condition  by 
accepting  the  bill." 

In  the  case  at  bar  the  judge  found  that  on  January  3d  Miller 
requested  the  defendant  to  deliver  the*  car  to  Lasher  &  Co.,  "and 
the  defendant  at  once  complied  with  that  request."  If  the  de- 
fendant delivered  the  eggs  on  January  3d  or  4th  or  on  January 
5th,  before  the  hour  on  the  fifth  when  the  plaintiffs  accepted 
Miller  &  Son's  draft,  the  act  relied  on  by  the  plaintiffs  as  the  act 
of  conversion  took  place  before  any  property  in  the  eggs  vested 
in  the  plaintiffs.  The  contract  by  which  the  plaintiffs  contend 
that  the  title  passed  to  them  did  not  come  into  existence  until 
Miller  &  Son's  offer  was  accepted  by  the  plaintiffs*  acceptance  of 
the  draft  on  January  5th. 

We  do  not  know  what  the  evidence  was  on  which  the  finding 
as  to  the  delivery  to  Lasher  &  Co.  was  made.  In  view  of  the 
general  finding  for  the  defendant  it  must  be  taken  to  be  a  find- 
ing that  the  plaintiffs  failed  to  prove  that  their  title  accrued  be- 
fore the  delivery  to  Lasher  &  Co. 

There   is   nothing  in   the   other   contention   of   the   plaintiffs, 
namely,  that  this  is  a  bill  of  lading  to  bearer  and  so  an  instrument 
symbolical   of  the  eggs,  without  production  of  which  delivery 
could  not  be  made  to  any  one. 
The  entry  must  be : 

Judgment  on  the  finding  for  the  defendant. 
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(Supreme   Court   of   Pennsylvania,   July   1,   1910.) 

[77  Atl.   Rep.   1011.] 

Railroads — ^Torts  of  Servant — Liability.* — In  an  action  against  a 
railroad  company,  where  plaintiff  testifies  that  after  alighting  from 
a  train  at  a  station,  without  having  given  any  offense,  he  was  mali- 
ciously assaulted  by  a  policeman  in  the  employ  of  defendant  com- 
pany, it  is  reversible  error  to  refuse  binding  instructions  for  defend- 
ant. 

Master  and  Servant — Torts  of  Servant — ^Presumption. — Where  a 
policeman  is  in  the  employ  of  a  railroad  company,  it  will  be  pre- 
sumed that  when  present  at  a  station  he  is  there  in  the  course  of 
his  employment,  but  no  presumption  arises  that  every  act  he  does 
while  there  is  done  in  the  discharge  of  his  duty. 

Master  and  Servant — Torts  of  Servant — Liability  of  Master.* — An 
employer  is  not  responsible  for  a  willful  trespass  by  an  employee 
outside  the  line  of  his  duty,  though  committed  while  the  servant  is 
in  the  exercise  of  his  employment. 

Appeal  from  Court  of  Common  Pleas,  Lycoming  County. 

Action  by  William  H.  Berryman  against  the  Pennsylvania 
Railroad  Company.  Judgment  for  plaintiff,  and  defendant  ap- 
peals.    Reversed.  • 

Argued  before  Fell,  C.  J.,  and  Mestrezat,  Elkin,  Stewart, 
and  MoscHziSKER,  JJ.  • 

Scih   r.  McCormick,  for  appellant. 

Thomas  M.  B,  Hicks,  John  Houston  Merrill,  and  IVister  M. 
Elliot,  for  appellee. 

Stewart,  J.  Assuming,  as  we  must,  that  the  facts  are  as  tes- 
tified to  by  the  plaintiff,  the  case  may  be  stated  thus:  Plaintiff 
had  been  a  passenger  on  tUe  defendant  company's  road,  travel- 
ing from  Wilmerdmg  to  Pitcairn  on  the  night  of  October  30, 
1907,  in  company  with  one  Boyer.    He  had  gone  from  his  home 

*For  the  authorities  in  this  series  on  the  question  whether  a  mas- 
ter is  liable  for  the  willful  and  malicious  torts  of  his  servant,  sec 
foot-note  of  Savannah  Elec.  Co.  v,  Wheeler  (Ga.).  27  R.  R.  R.  708, 
50  Am.  &  Eng.  R.  Cas.,  X.  S.,  708;  foot-note  of  Charleston,  etc.,  Ry. 
Co.  V.  Devlin  (S.  Car.),  35  R.  R.  R.  341,  58  Am.  &  Eng.  R.  Cas.,  N. 
S.,  341. 

For  the  authorities  in  this  series  on  the  question  whether  the  lia- 
bility of  the  master  for  the  acts  of  an  employee  depends  upon 
whether  they  were  committed  while  he  was  acting  within  the  scope 
of  his  employment,  see  St.  Louis,  etc.,  R.  Co.  v.  Robinson  (Ark.), 
36  R.  R.  R.  534,  59  Am.  &  Eng.  R.  Cas.,  N.  S.,  534;  first  foot-note 
of  Conchin  v.  El  Paso  &  S.  W.  R.  Co.  (Ariz.),  36  R.  R.  R.  192,  59 
Am.  &  Eng.  R.  Cas..  N.  S.,  192. 
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in  Pitcairn  to  Wilmerding  that  day  to  hunt,  and  on  his  return 
brought  his  gun  with  him.  Bledsoe,  a  policeman  or  patrolman 
in  the  employ  of  the  defendant  company,  with  one  Reed,  also  a 
patrolman  in  the  same  service,  boarded  the  same  train  at 
Wilmerding,  and  occupied  the  same  car  with  the  plain- 
tiff and  Boyer.  When  the  train  arrived  at  Pitcairn,  all  these 
parties  alighted,  the  plaintiff  and  Boyer  first,  and  immedi- 
atelv  following,  Bledsoe  and  Reed.  On  either  side  of  the  place 
where  the  train  stopped  there  is  a  paved  platform  for  the  ac- 
commodation of  passengers.  When  the  plaintiff  was  in  advance 
of  Bledsoe  and  Reed  some  15  feet,  moving  over  the  platform  to 
the  subway,  he  heard  Bledsoe  say :  "Hey  there,  Berryman."  He 
stopped,  and  then  stepped  back.  As  Bledsoe  approached,  speak- 
ing with  Reed,  he  again  stopped,  resting  the  stock  of  his  gun  on 
his  foot  or  on  the  platform  and  covering  the  muzzle  with  his 
hand.  As  he  was  thus  standing,  Bledsoe  began  shooting  at  him 
from  a  revolver  while  only  four  or  five  steps  away.  The  first 
shot  took  effect  in  his  abdomen  and  prostrated  him  on  the  plat- 
form, another  followed  entering  his  groin,  two  more  followed 
striking  his  right  leg  above  the  knee,  a  fifth  struck  him  in  his 
thumb.  Bledsoe  and  Reed  then  ran  from  the  scene,  and  the 
plaintiff  was  carried  helpless  to  his  home,  where  upon  examina- 
tion it  was  discovered  that  there  were  seven  bullet  wounds  on 
his  person.  Plaintiff  had  given  no  occasion  for  offense;  was  be- 
having in  a  quiet,  orderly  way ;  had  had  no  altercation  with  any 
one,  and  had  been  guilty  of  no  violation  of  law.  The  case  was 
submitted  to  the  jury  with  this  instruction  as  to  the  law:  "If 
you  find  this  was  an  unprovoked  assault  and  battery,  or  unpro- 
voked shooting,  without  justification,  and  occurred  in  the  man- 
ner in  which  the  plaintiff  has  testified  it  did,  and  you  find  at  the 
same  time  that  Bledsoe  was  in  the  discharge  of  his  duty  as  an 
officer  of  this  railroad  company,  and  was  there  at  the  time  in  the 
discharge  of  the  duty  which  he  owed  to  the  defendant  company, 
then  you  can  find  for  the  plaintiff."  We  are  at  a  loss  to  con- 
struct out  of  these  facts  any  theory  which  would  justify  this 
submission.  Accepting  the  facts  as  we  have  stated  them,  the  at- 
tack on  the  plaintiff  was  a  willful,  wicked,  and  malicious  assault 
with  intent  to  kill  him,  or  at  least  inflict  upon  him  grievous  bodily 
injury.  The  circumstances  as  detailed  would  be  almost  conclu- 
sive that  the  entent  was  to  commit  the  more  serious  offense.  It 
having  been  shown  that  Bledsoe  was  a  policeman  in  the  defendant 
company's  employ,  it  may  follow  presumptively  that  he  was 
present  at  the  station  in  the  course  of  his  employment,  and  while 
there  was  on  duty;  but  no  presumption  arises  that  every  act  he 
did  while  there  was  done  in  the  discharge  of  a  duty  owing  to 
the  company.  The  evidence  must  show  at  least  circumstances 
from  which  a  jury  can  reasonably  infer  such  facts  before  the 
employer  can  be  held  answerable  for  the  consequences.     When 
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it  discloses  circumstances  which  admit  of  no  other  inference  than 
that  the  act  complained  of  was  both  willful  and  separate  from 
duty,  the  Individual  committing  the  trespass  alone  is  responsible. 
The  law  is  thus  stated  bv  Mr.  Justice  Mitchell  in  McFarlan  v. 
Railroad  Cc.  199  Pa.  408,  49  Atl.  270:  '*For  a  willful  or  in- 
tentional trespass  by  an  employee  outside  the  line  of  his  duty 
under  his  employment,  it  is  settled  that  the  employer  is  not  re- 
sponsible, even  though  it  be  committed  while  the  servant  is  in 
the  exercise  of  his  employment.  But  in  the  latter  case  its  will- 
ful and  separate  character  must  appear."  That  the  act  of  Bled- 
soe was  willful  and  malicious  on  the  plaintiff's  showing  admits 
of  no  question.  Was  it  something  separate  from  the  duty  he 
owed  his  employer?  Let  the  facts  answer.  Plaintiff  had  not 
been  guilty  of  any  violation  of  law.  No  information  had  been 
lodged  against  him.  He  was  not  disturbing  the  peace,  and  mani- 
festly the  assault  could  not  have  been  made  with  a  view  to  ac- 
complishing his  arrest.  Plaintiff  was  peaceably  departing  from 
the  station  on  his  way  to  his  home,  disturbing  no  one,  when  he 
was  halted.  Without  any  explanation  as  to  why  he  was  ad- 
dressed, without  a  single  remark,  and  while  he  was  resting  his 
gun  upon  the  floor  with  his  hand  covering  the  muzzle,  Bledsoe, 
standing  onlv  four  or  five  feet  away,  began  the  murderous  as- 
sault upon  him  which  only  ceased  when  every  load  in  his  revolver 
had  been  discharged,  and  when  he  liad  every  reason  to  believe 
he  had  killed  his  victim.  Had  death  followed  the  assault,  Bled- 
soe's crime,  on  this  evidence,  would  unquestionably  have  been 
murder  in  the  first  degree.  Now,  what  is  there  in  the  evidence 
that  would  support  a  finding  that  the  assault  was  committed  in 
discharge  ot  any  duty  Bledsoe  owed  to  the  railroad  company? 
Certainly  the  defendant  company  was  not  requiring  the  plaintiff's 
blood  at  the  hands  of  Bledsoe,  its  policeman;  nor  does  it  ap- 
pear that  the  company  had  any  purpose  to  serve  by  having  his 
freedom  interfered  with  in  the  slightest  degree.  The  company 
had  employed  Bledsoe  to  preserve  the  peace,  not  to  disturb  it; 
and  the  case  shows  an  entire  absence  of  anything  on  the  part  oi 
the  plaintiff  the  doing  of  which  could  have  concerned  the  com- 
pany even  in  the  remotest  way.  The  only  inference  the  evidence 
allows  is  that  the  assault  was  a  malicious  one  to  gratify  private 
vengeance  of  the  assailant,  disassociated  with  any  duty  Bledsoe 
owed  to  his  employer. 

The  cases  cited  by  the  learned  counsel  for  the  appellee  in  sup- 
port of  their  contention  that  Bledsoe  in  committing  this  assault 
was  in  the  line  of  his  duty  are  inapplicable.  They  deal  either 
with  cases  where  a  special  duty  towards  the  injured  party,  aris- 
ing out  of  contract  relation  was  violated,  as  in  the  case  of  a  con- 
ductor who  in  collecting  fares  or  tickets  from  passengers,  or  in 
preserving  peace  and  order  in  his  car,  commits  a  willful  and  ma- 
licious assault  on  a  passenger;  or  where  an  officer  makes  violent 
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assault  while  engaged  in  making  arrests.  In  every  such  case  the 
employee  is  directly  in  the  line  of  his  duty,  in  the  sense  that  he 
is  presently  engaged  in  doing  the  work  for  which  he  was  em- 
ployed. It  is  the  duty  of  the  conductor  to  make  his  collections, 
and  it  is  his  duty  to  maintain  order  in  the  car  for  the  protection 
of  passengers;  and  it  is  as  well  the  duty  of  the  policeman  to 
make  arrests  when  proper  occasion  arises.  It  is  for  such  pur- 
poses these  employees  are  engaged.  If  the  assault  in  this  case 
had  been  made  by  Bledsoe  in  the  course  of  an  attempt  to  arrest 
the  plaintiff,  it  might  be  contended  that  it  was  done  when  in  the 
line  of  his  duty,  and  it  would  be  a  question  for  the  jury  to  de- 
cide; but,  as  we  have  said,  every  circumstance  shows  that  here 
no  arrest  was  intended.  The  plaintiff  does  not  assert  that  it 
was,  shows  no  circumstance  that  indicates  it,  while  Bledsoe  posi- 
tively asserts  that  it  was  not.  Or  if  it  had  been  made  in  the  attempt 
to  do  anything  that  Bledsoe  was  employed  to  do,  as,  for  instance, 
keeping  the  peace,  suppressing  disorderly  conduct,  discovering 
crime,  a  like  result  would  follow.  This  is  the  extent  to  which 
the  cases  cited  go.  The  distinction  is  too  apparent  to  require 
further   discussion.     Ordinarilv   whether  the  assault   was   com- 

m 

mitted  in  the  line  of  the  servant's  duty  is  a  question  for  the 
jury;  but  no  question  of  fact  is  ever  submitted  to  a  jury  except 
it  is  raised  by  the  evidence.  Here  there  was  no  evidence  which 
could  possibly  support  a  finding  that  Bledsoe  was  in  the  line  of 
duty  under  his  employment  when  he  committed  the  as- 
sault. The  fact  that  it  was  coijimitted  at  the  defend- 
ant company's  station  is  of  no  importance.  Plaintiff 
had  been  a  passenger  but  that  relationship  ceased  when  he 
alighted  at  his  destination  and  had  so  far  proceeded  on  his 
way  as  to  be  out  of  danger  from  the  movement  of  the  train,  or 
further  necessity  of  relation  with  the  servants  of  the  company. 
The  defendant  company  thereafter  owed  him  no  special  duty,  no 
contract  relation  existing  between  them.  But  take  the  other  view 
of  the  case,  and  assume  that  Bledsoe  had  intended  an  arrest  on 
justifiable  grounds.  So  far  he  would  unquestionably  have  been 
in  the  discharge  of  the  duty  of  his  employment.  But  the  fact 
that  in  the  attempt  he  committed  a  wanton  and  malicious 
assault  admits  of  no  possible  dispute.  Xo  jury  could  find 
otherwise  on  this  evidence.  \\'e  have  said  quite  enough  as 
to  that.  In  such  case,  where  the  servant  in  the  discharge 
of  a  lawful  duty  willfully  and  maliciously  inflicts  injury,  he 
alone  is  responsible  for  the  consequences.  The  rule  respondeat 
superior  applies  only  where  the  injury  results  from  the  negligent 
manner  in  which  the  duty  is  discharged.  The  master  cannot 
be  held  responsible  for  the  malicious  acts  of  his  servants.  In 
Pittsburg,  etc.,  Ry.  Co.  v.  Donahue,  70  Pa.  119,  it  was  sought 
to  charge  the  company  with  liability  for  injuries  inflicted  by  a 
conductor  on  a  boy  who  was  a  trespasser  on  the  train.    In  eject- 
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ing  the  boy  the  conductor  struck  him  upon  the  head  with  an  iron 
switch  turner  and  knocked  him  over.  On  appeal  from  the  judg- 
ment rendered  this  court  said  in  a  per  curiam:  '*We  agree  Mrith 
counsel  for  the  plaintiff  that  for  a  willful,  wanton  trespass  com- 
mitted by  a  conductor  the  company  is  not  responsible.''  In  Penn- 
sylvania Co.  V,  Toomey,  91  Pa.  256,  it  was  held  that  where  a 
conductor  of  a  railroad  train,  acting  in  the  line  of  his  duty,  ejects 
from  the  platform  of  a  car  a  person  who  has  no  right  thereon, 
the  company  is  liable  if  he  has  done  it  in  a  careless,  negligent,  or 
reckless  manner,  but  not  if  he  maliciously  ejects  him  therefrom. 
In  these  cases  the  common -law  doctrine  was  applied  and  is  alike 
applicable  here.  With  Bledsoe's  explanation  of  the  occurrence 
we  have  nothing  to  do,  except  to  remark  that  it  supplies  nothing 
that  is  wanting  in  the  plaintiff's  case.  Upon  a  careful  review  of 
the  evidence,  we  are  of  opinion  that  the  defendant  company  was 
entitled  to  an  affirmative  answer  to  its  first  point,  which  was 
that  under  all  the  evidence  the  verdict  should  be  for  the  defend- 
ant. The  refusal  of  this  point  is  made  the  first  assignment  of 
error. 

The  assignment  is  sustained,  and  the  judgment  is  reversed. 


Illinois  Cent.  R.  Co.  v.  Comfort. 

(Supreme  Court*  of  Mississippi,  Nov.  7,  1910.) 

[53  So.  Rep.  422.] 

Master  and  Servant  —  Rules  of  Employment  —  Construction.  —  A 

rule  of  a  railroad  company  requiring  enginemen  to  respond  promptly 
to  signals  of  flagmen,  and  providing  that  they  must  not  pass  the 
flagmen  until  they  ascertain  the  reason  for  being  flagged,  rs  com- 
plied with,  where  a  freight  train  of  32  cars,  with  good  appliances 
and  operated  by  a  competent  engineer,  stopped  when  the  engine, 
tender,  and  3  cars  had  passed  the  place  where  the  flagman  stood; 
and  the  rule  does  not  justify  a  flagman  in  assuming  that  a  train 
flagged  will  stop  before  it  reaches  him. 

Master  and  Servant — Injury  to  Servant — Contributory  Negligence. 
— In  an  action  for  injuries  to  a  flagman,  struck  by  a  train  he  at- 
tempted to  flag,  evidence  held  to  show  his  guilt  of  contributory  neg- 
ligence. 

Master  and  Servant — Injury  to  Servant — Contributory  Negligence. 
— A  flagman,  flagging  a  train,  must  exercise  prudence  for  his  own 
safety,  though  he  may  rely  on  the  rule  requiring  enginemen  to  re- 
spond to  signals  of  flagmen,  and  not  to  pass  a  flagman  until  the 
reason  for  being  flagged  has  been  ascertained;  and  where  a  flagman 
knew,  from  the  speed  of  the  train,  that  it  could  not  stop  before  it 
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reached  the  place  where  he  stood,  he  must  step  back  from  the  path 
of  the  train. 

Master  and  Servant — Injuries  to  Servant — Negligence.* — An  engi< 
neer,  seeing  a  flagman  near  the  track  engaged  in  flagging  his  train, 
may  assume  that  he  will  move  out  of  the  path  of  the  approaching 
train,  where  he  is  in  such  a  position  that  he  may  do  so. 

Appeal  from  Circuit  Court,  Attala  County;  G.  A.  McLean, 
Judge. 

Action  by  A.  G.  Comfort  against  the  Illinois  Central  Railroad 
Company.  From  a  judgment  for  plaintiff,  defendant  appeals. 
Reversed  and  remanded. 

Mayes  &r  Longstreet,  for  appellant. 

Teat  &  Nilcs  and  IVaikins  &  IV  at  kins,  for  appellee. 

McLain,  C.  This  is  an  appeal  by  the  Illinois  Central  Rail- 
road Company  from  the  circuit  court  of  Attala  county,  from  a 
judgment  of  $5,000  rendered  agairist  it,  in  favor  of  A.  G.  Com- 
fort, for  personal  injury  suffered  by  him  in  the  crushing  of  his 
foot  by  defendant  railroad  company.  The  only  assignment  of 
error  submitted  to  the  court  by  appellant  is  that  the  defendant 
below  should  have  had  a  peremptory  instruction  as  asked.  To 
have  a  clear  conception  of  the  legal  point  involved,  it  is  neces- 
sary to  give  some  of  the  leading  facts. 

From  the  record  it  appears  that  he  was  a  young  man  about 
22  years  old,  and  had  had  some  railroad  experience.  He  had 
been  employed  by  the  railroad  company  as  fireman,  and  he  quit 
this  position  and  sought  the  one  of  flagman.  On  November  4, 
1909,  he  was  employed  as  a  flagman  on  a  gravel  train  of  de- 
fendant, and  on  this  ver>'  day  this  deplorable  accident  occurred. 
This  gravel  train  on  that  day  was  unloading  gravel  at  a  point  3 
miles  south  of  West,  Miss.,  and  about  a  half  mile  north  of  a  flag 
station,  known  as  Hoffman.  The  unloading  was  done  by  means 
of  a  drop  door  from  the  bottom  of  the  car,  the  gravel  falling 
out  upon  the  ends  of  the  cross-ties,  and  it  appears  that  it  was 
then  leveled  off  by  means  of  a  common  cross-tie  being  placed  in 
front  of  the  rear  wheels  and  then  pulled  over  the  gravel.  By 
this  means  the  gravel  was  practically  leveled,  but  at  each  end 

*For  the  authorities  on  the  subject  of  the  right  of  those  in  charge 
of  trains  or  street  cars  to  act  on  the  assumption  that  per- 
sons seen  on  or  near  tracks  will  get  out  of  danger  in  time,  see 
fourth  foot-note  of  Denver  City  Tramway  Co.  v.  Wright  (Colo.),  36 
R.  R.  R.  360,  59  Am.  &  Eng.  R.  Cas.,  K.  S..  360;  last  foot-note  of 
Clark  V.  St.  Louis,  etc.,  R.  Co.  (Okla.),  36  R.  R.  R.  247,  59  Am.  & 
Eng.  R.  Cas.,  X.  S.,  247;  fourth  foot-note  of  Weatherly  v.  Nashville, 
etc.,  Ry.  (Ala.),  35  R.  R.  R.  759,  58  Am.  &  Eng.  R.  Cas..  N.  S..  759; 
first  foot-note  of  Southern  Ry.  Co.  v.  Bailey  (Va.),  35  R.  R.  R.  557, 
58  Am.  &  Eng.  R.  Cas.,  N.  S.,  557;  St.  Louis,  etc.,  R.  Co.  v.  Summers 
(C.  C.  A.),  35  R  R.  R.  117,  58  Am.  &  Eng.  R.  Cas.,  N.  S.,  117. 
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of  this  tie,  on  either  side  of  the  roadbed,  much  of  the  gravel 
was  forced  in  such  manner  as  to  leave  a  continuous  row  of 
gravel  at  the  ends  of  .the  ties.  This  was  the  condition  of  the 
roadbed  at  the  point  where  the  tragedy  occurred.  At  this  point 
the  roadbed  was  on  an  embankment  about  15  feet  high,  slop- 
ing on  either  side  down  to  the  level  ground.  Where  this  occurred 
was  on  a  part  of  an  embankment  extending  across  a  bottom  for 
a  distance  of  about  2  miles. 

The  conductor  of  the  gravel  train  ordered  the  plaintiff  to  go 
north  and  flag  down  a  south-bound  train  then  due.  After  going 
north  about  one-half  mile,  he  saw  the  freight  train  approaching 
from  the  north,  and  when  it  was  in  about  one-quarter  of  a  mile 
of  him  he  signaled  it  to  stop.  The  engineer  blew  two  blasts 
upon  his  whistle,  indicating  to  the  flagman  that  he  saw  the  sig- 
nal and  would  stop  in  obedience  to  and  in  conformity  to  a  rule 
of  the  company,  which  says:  "Enginemen  must  respond 
promptly  and  make  answer  to  signals,  and  must  not  pass  the  flag- 
man until  they  ascertain  the  reason  for  being  flagged.  They 
must  be  alert  in  all  matters  pertaining  to  the  protection  of  their 
train,  and  when  it  becomes  evident  to  them  that  their  rear  pro- 
tection will  be  required,  they  must  immediately  whistle  out  the 
flagman  and  repeat  the  signal  until  protection  is  assured." 
Plaintiff  then  stepped  to  the  west  side  of  track,  getting  upon 
the  row  of  gravel  which  lay  at  the  end  of  the  cross-ties,  which 
row  of  gravel  was  about  20  or  24  inches  high.  The  roadbed 
at  this  point  was  about  15  feet  wide,  and  the  cross-beam  of  en- 
gine approaching  was  10  feet  in  length,  thus  placing  the  plain- 
tiff in  line  with,  or  in  very  close  proximity  to,  the  path  of  the 
movement  or  sweep  of  the  train.  At  this  point  the  railroad  was 
perfectly  straight  several  miles  north  and  for  some  distance 
south. 

Counsel  in  his  brief  says:  *'We  wish  to  call  the  attention  of 
the  court  to  the  fact  that  we  base  the  negligence  of  the  engineer 
in  charge  of  the  approaching  freight  train  upon  two  theories: 
First,  that  he  was  negligent  in  disregarding  the  rule;  second, 
that  the  appellee's  position  of  peril  was  well  known  to  him,  and, 
not  being  a  fellow  servant  of  the  appellee,  the  railroad  company 
is  liable  for  his  negligence  in  running  down  upon  the  appellee  in 
his  perilous  condition."  Plaintiff  takes  the  ground  that  the  ob- 
vious purpose  of  the  rule,  above  quoted,  was  to  require  the  en- 
gineer to  stop  his  engine  before  he  reached  the  flagman,  in  or- 
der that  he  might  ascertain  the  purpose  of  being  stopped.  He 
seeks  to  excuse  and  justify  his  conduct,  and  to  fix  liability'  upon 
the  defendant,  on  the  ground  that  from  this  rule  he  had  a  right 
to  assume,  and  did  assume,  that  the  train  would  stop  before  it 
got  to  him.  Therefore,  in  the  absence  of  any  knowledge  to  the 
contrarv,  it  was  an  assurance,  on  which  he  was  justified  in  re- 
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lying,  that  it  would  stop  before  it  reached  him,  and  that  he  had 
a  right  to  stand  where  he  did. 

We  will  first  inquire:  Did  the  engineer  disregard  the  rule? 
On  this  point  the  engineer  says:  **Q.  Well,  then,  your  train 
was  running,  from  its  own  momentum?  A.  Yes,  sir;  it  was 
slightly  down  hill.  Q.  You  put  on  your  brakes?  A.  Yes,  sir. 
Q.  Wiiat  did  you  put  them  on  full  for?  A.  I  was  figuring  on 
stopping  near  the  flag — you  see  we  have  no  special  rule  to  stop 
exactly.  Q.  You  know  you  ran  over  your  signal?  A.  No, 
sir.  Q.  As  a  matter  of  fact?  A.  No,  sir.  Q.  You  are  well 
aware  of  the  fact  that  if  you  run  this  train  over  orders,  you 
would  be  discharged  from  service?  A.  Yes,  sir.  Q.  Over 
signals?  A.  Yes,  sir.  Q.  You  are  conscious  of  that  fact  when 
you  are  testifying  here,  are  you?  If  it  is  proven  that  you  ran 
over  the  signals  and  cut  that  fellow's  foot  off,  you  would  be 
discharged  from  service?  A.  No,  sir;  because  I  did  not  run 
over  no  signals."  It  is  further  in  evidence  that  the  freight  train 
and  its  appliances  were  in  good  order,  that  the  engineer  was  com- 
petent and  diligent,  and  that  the  train  on  the  occasion  in  ques- 
tion was  carefully  handled.  It  is  further  shown  that  the  train 
was  composed  of  an  engine,  a  tender,  and  32  cars,  and  that  the 
only  part  of  the  train  that  passed  the  spot  where  the  flagman 
was  standing  was  the  engine,  the  tender,  and  3  or  4  of  the  cars 
of  the  train.  Counting  the  engine  as  a  car,  and  the  tender  as  a 
car,  there  were  34  cars  in  the  train.  According  to  the  plaintiff's 
own  showing,  the  engine,  the  tender,  and  3  cars  passed  the  spot 
where  he  was  standing.  From  this  we  ste  the  train  was 
stopped  when  only  about  one-sixth  of  its  length  had  gone  by 
the  place  where  the  flagman  was  standing,  and  about  five-sixths 
of  it  was  still  north  of  him.  We  think  these  facts  show  that 
the  engineer  did  substantially  comply  with  the  above-mentioned 
rule.  We  think  this  construction  gives  it  a  practical  and  com- 
mon-sense interpretation.  To  give  it  the  construction  that  the 
plaintiff  seeks  to  place  upon  it  would  be  to  give  it  a  strained  and 
unreasonable  one. 

We  will  next  inquire:  Was  the  plaintiff  guilty,  under  the 
circumstances  which  the  evidence  discloses,  of  contributory  neg- 
ligence? The  plaintiff  contends  **that  his  position  of  peril  was 
well  known  to  the  engineer  of  the  freight  train,  and,  not  being 
a  fellow  servant  of  the  appellee,  the  railroad  company  is  liable 
for  his  negligence  for  running  down  upon  the  appellee  in  his 
perilous  condition."  W^e  will  first  give  the  plaintiff's  own  ver- 
sion of  this  affair.  We  will  first  note  that,  as  the  south-bound 
train  approached,  the  signal  being  answered,  as  plaintiff  puts 
it,  plaintiff  then  stood  to  one  side  of  the  track,  on  top  of  the  row 
of  gravel  deposited  there,  and  about  Zyi  feet  to  the  west  of  the 
track,  he  facing  north.     Plaintiff,  when  on  the  stand  said :     **It 
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came  by  me  about  12  miles  an  hour,  and  as  it  approached  me 
there  I  turned  my  back  west  and  faced  east,  with  my  right  foot 
in  front  of  my  left  one,  standing  on  the  gravel,  and  the  front 
of  the  engine  run  by  me  so  fast  that  I  went  to  get  out  of  the 
way.  and  the  gravel  gave  way  under  me,  and  I  fell  under  the 
tender.  Q.  You  wanted  to  get  back  where?  A.  Get  out  of 
the  way,  to  keep  the  train  from  hitting  me.  Q.  How  came  you 
so  close  to  that — ^the  rails  up  there?  A.  I  had  to  stand  there 
to  give  the  orders  to  the  engineer.  There  was  no  other  place 
to  stand,  unless  I  got  down  the  embankment."  In  another  por- 
tion of  the  record  he  said,  in  reference  to  the  train  as  it  ap- 
proached him :  "Q.  Now,  in  looking  at  that  train,  as  I  understand 
it,  you  were  near  about  the  front  of  it.  Is  that  true?  A.  Yes, 
sir.  Q.  Could  you  tell  how  rapidly  it  was  coming  to  you  until 
it  got  to  you?  A.  No,  sir;  it  looked  like  it  was  sort  of  down 
grade,  and  it  was  coming  down  grade.  Q.  Now,  you  expected 
it  to  stop,  as  you  say?  A.  Yes,  sir.  Q.  And  when  it  got  right 
at  you,  you  made  a  struggle  to  get  out  of  the  way?  A.  Yes, 
sir.  Q.  And  your  right  foot  fell  on  the  track,  you  say?  A. 
Yes,  sir. 

Assuming  that  the  plaintiff  did  believe  that,  under  the  rules 
of  the  company,  the  freight  train  was  going  to  stop  before  it 
reached  him.  that  did  not  absolve  him  from  the  dutv  of  exercis- 
ing  prudence,  care,  and  common  sense.  The  train  was  ninning 
at  the  rate  of  12  miles  an  hour,  so  he  says.  By  the  use  of  his 
faculties,  he  ought  to  have  known  from  the  speed  of  the  train 
that  it  could  not  stop  before  it  reached  the  place  where  he  was 
standing,  and  he  should  have,  knowing  the  perilous  position 
which  he  was  in,  taken  steps  earlier  than  he  did  to  get  back 
from  the  path  of  the  train.  Under  the  facts  and  circumstances 
in  the  case,  the  engineer  had  a  right  to  assume  that  plaintiff 
would  move  out  of  the  sweep  or  path  of  the  approaching  train. 

We  cannot  resist  the  conclusion  that  the  deplorable  accident 
which  befell  the  plaintiff  was  attributable  to  his  own  lack  of 
caution,  and  was  not  due  to  the  negligence  of  the  defendant. 

Pkr  Curiam.  For  the  reasons  set  forth  in  the  above  opin- 
ion by  the  Commissioner,  this  case  is  reversed  and  remanded. 
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(Supreme  Court  of  North  Carolina,  Oct.  12,  1910.) 

[69   S.   E.   Rep.   74.] 

Master  and  Servant — In-j^es — Negligence.'*' — Where  plaintiff,  a 
messenger  in  defendant's  railroad  yards,  was  sent  for  material,  and 
the  way  to  the  storehouse  led  across  tracks  on  which  there  was  a 
line  of  box  cars  with  a  detached  switch  engine  under  steam  some 
10  feet  therefrom,  with  a  man  in  the  cab,  plaintiff  was  negligent  in 
attempting  to  pass  under  the  drawbars  of  the  cars. 

Master  and  Servant  —  Injuries  —  Contributory  Negligence  —  Last 
Clear  Chance  Doctrine.t — An  employee's  negligence  in  attempting 
to  pass  between  freight  cars  in  yards  while  an  engine  under  steam 
was  standing  some  10  feet  therefrom  would  not  be  contributory  neg- 
ligence so  as  to  bar  recovery  if  the  engineer  failed  to  exercise  due 
care  to  avoid  injuring  him  after  discovering  his  peril,  or  after  he 
should  have  discovered  it  by  ordinary  care. 

Negligence — Last  Chance  Doctrine.t — ^The  last  chance  doctrine  ap- 
plies notwithstanding  plaintiff's  negligence,  and  where  his  danger 
might  have  been  discovered  by  exercising  ordinary  care,  as  well  as 
where  it  was   actually  discovered. 

Trial — Motion  for  Nonsuit. — On  motion  for  nonsuit,  plaintiff's 
testimony  must  be  considered  as  true,  and  construed  in  the  light 
most  favorable  to  him. 

Master  and  Servant — Injuries — ^Actions — ^Jury  Question — Negli- 
gence.— In  an  action  for  injuries  to  a  yard  employee  while  attempt- 
ing to  cross  under  freight  cars  by  an  engine  standing  near  moving 
the  cars,  whether  the  company  was  negligent  held  for  the  jury. 

Master  and  Servant — ^Injuries — ^Actions — ^Jury  Question — Discov- 
ered Peril. — In  an  action  for  injuries  to  a  yard  employee  while  at- 
tempting to  cross  under  freight  cars  by  an  engine  standing  near 
moving  the  cars,  whether  defendant's  engineer  knew  of  plaintiff's 
dangerous  position,  or  by  exercising  ordinary  care  ought  to  have 
known  thereof  in  time  to  have  avoided  injuring  plaintiff,  held  for 
the  jury. 

Brown  and   Walker,  JJ.,   dissenting. 

Appeal  from  Superior  Court  Edgecombe  County;  Guion, 
Judge. 

*For  the  authorities  in  this  series  on  the  subject  of  the  right  to 
pass  under  or  over  an  obstructing  train,  see  foot-note  of  Beck  v. 
Southern  Ry.  Co.  (N.  Car.),  31  R.  R.  R.  791,  64  Am.  &  Eng.  R.  Cas., 
N.  S.,  791. 

tFor  the  authorities  in  this  series  on  the  subject  of  the  "last  clear 
chance  doctrine,"  see  first  foot-note  of  Clark  v.  St.  Louis,  etc.,  R. 
Co.  (Okla.),  36  R.  R.  R.  247,  59  Am.  &  Eng.  R.  Cas.,  N.  S.,  247; 
third  foot-note  of  Bruggeman  v.  Illinois  Cent.  R.  Co.  (Iowa),  35 
R.  R.  R.  241,  58  Am.  &  Eng.  R.  Cas.,  N.  S.,  241. 

38  R  R  R~47 
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Action  by  Charles  Edge  against  the  Atlantic  Coast  Line  Rail- 
way Company.  From  a  judgment  of  nonsuit,  plaintiff  appeals. 
Reversed. 

T.  T.  Thome  and  G.  M,  T,  Fountain  &  Son,  for  appellant. 
P.  S.  Spruill  and  /.  L.  Bridgers,  for  appellee. 

Hoke,  J.  There  was  allegation  with  testimony  on  part  of 
plaintiff  tending  to  show:  That  on  or  about  September  28, 
1908,  plaintiff  was  in  employ  of  defendant  company  on  its  yards 
at  South  Rocky  Mount,  N.  C,  as  **handy  man  oi  messenger," 
and  in  the  line  of  his  duty  was  sent  by  his  foreman  or  boss, 
with  urgent  directions  to  hurry,  to  the  storeroom  or  round- 
house of  defendant  with  a  requisition  for  a  keg  of  nuts  or  bolts. 
The  path  to  the  roundhouse  led  over  the  tracks  of  defendant 
company,  and  on  one  of  these  tracks  and  across  the  path  was 
a  line  of  box  cars,  18  in  number,  coupled  together,  5  of  them 
being  towards  a  switching  engine  detached  and  some  10  feet 
ahead.  That  as  plaintiff  approached  this  engine  was  standing 
still  with  a  little  smoke  showing,  with  a  man  in  the  cab,  looking 
towards  plaintiff.  That  plaintiff,  as  he  came  to  the  train  of 
cars,  attempted  to  pass  under  the  drawheads  of  the  cars  across 
the  path,  and,  while  he  was  in  this  position  "of  peril,"  the  switch- 
ing engine  without  signal  or  warning  of  any  kind  bsuzked  against 
the  cars,  shoving  them  along  about  half  a  car  length,  and  causing 
serious  injury  to  plaintiff.  So  far  as  appears,  there  was  nothing 
to  obstruct  the  view,  and,  speaking  more  directly  to  the  question 
presented,  the  plaintiff  testified :  "There  was  a  line  of  box  cars, 
about  18,  across  the  path  leading  to  the  roundhouse,  and  I  looked 
towards  the  engine  to  see  if  I  saw  any  one.  The  engine  was  not 
connected  with  the  cars,  but  about  10  feet  ahead  of  them,  stand- 
ing still.  *  *  *  I  was  walking  along  whistling,  *  *  * 
saw  a  man  sitting  in  the  window  of  the  engine.  He  had  his 
head  right  towards  me,  and  afterwards  I  got  between  the  cars 
going  on  towards  the  other  side  when  the  engine  struck  the  cars 
and  knocked  me,"  etc.  And  again:  "Don't  know  the  engineer. 
He  was  looking  towards  me  with  his  cap  pulled  down  in  front  of 
his  face.  I  did  not  hear  any  signal  at  all.  *  *  *  When  the  cars 
struck,  I  was  crawling  under  the  drawheads  between  the  cars." 
On  this  testimony  or  on  facts  of  similar  import,  we  have  held  in 
the  case  of  Beck  v.  Railroad,  149  N.  C.  168,  62  S.  E.  883 : 
"That  it  was  a  negligent  act  on  the  part  of  plaintiff  in  endeavor- 
ing to  pass  between  their  cars  standing  as  they  were  on  a  live 
track  and  with  an  engine  sufficiently  near  as  to  make  its  ap- 
proach probable,  and  such  condiKt  would  bar  a  recovery,  un- 
less, after  the  peril  was  developed,  there  was  a  negligent  failure 
on  the  part  of  defendant  company  to  avail  itself  of  the  last  clear 
chance  to  avoid  the  injury."  In  such  case  the  prior  negligence 
of  plaintiff  would  not  be  contributory  because  it  would  not  be 
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the  proximate  or  concurrent  cause  of  the  injury.  Speaking  to 
this  question  in  Sawyer's  Case,  145  N.  C.  29,  58  S.  E.  600,  22 
L.  R.  A.  fN.  S.]  200,  the  court  said:  "A  negligent  act  of  the 
plaintiff  does  not  become  contributory  unless  the  proximate 
cause  of  the  injury;  and,  although  the  plaintiff  in  going  on  the 
track  may  have  been  negligent,  when  he  was  struck  down  and 
rendered  unconscious  by  a  bolt  of  lightning,  his  conduct  as  to 
what  transpired  after  that  time  was  no  longer  a  factor  in  the 
occurrence,  and,  as  all  the  negligence  imputed  to  defendant  on 
the  first  issue  arose  after  plaintiff  was  down  and  helpless,  the 
responsibility  of  defendant  attached  because  it  negligently  failed 
to  avail  itself  of  the  last  clear  chance  to  avoid  the  injury;  so 
its  negligence  became  the  sole  proximate  cause  of  the  injury, 
and  the  act  of  the  plaintiff  in  going  on  the  track,  even  though 
negligent  in  the  first  instance,  became  only  the  remote,  and  not 
the  proximate  or  concurrent,  cause."  And  on  this  doctrine  of 
the  last  clear  chance  in  the  recent  case  of  Snipes  v.  Manufactur- 
ing Co.,  152  N.  C.  42,  46,  67  S.  E.  27,  29,  this  court  said :  "Or- 
dinarily,  cases  calling  for  application  of  the  doctrine  indicated 
arise  when  the  injured  person  was  down  on  the  track,  apparently 
urconscious  or  helpless,  as  in  Sawyer's  Case,  just  referred  to, 
or  in  Pickett's  Case,  117  N.  C.  616  [23  S.  E.  264,  30  L.  R.  A. 
257,  53  Am.  St.  Rep.  611],  or  in  Deans'  Case,  107  K.  C.  687 
[12  S.  E.  17 y  22  Am.  St.  Rep.  902]  ;  but  such  extreme  condi- 
tions are  not  at  all  essential,  and  the  ruling  should  prevail  when- 
ever an  engineer  operating  a  railroad  train  does,  or  in  proper 
performance  of  his  duty  should,  observe  that  a  collision  is  not 
improbable,  and  that  a  person  is  in  such  a  position  of  peril  that 
ordinary  effort  on  his  part  will  not  likely  avail  to  save  him  from 
injury ;  and  the  authorities  are  also  to  the  effect  that  an  engineer 
in  such  circumstances  should  resolve  doubts  in  favor  of  the  safer 
course." 

This  doctrine,  here  termed  and  referred  to  as  the  "last  clear 
chance,"  meaning  responsibility  arising  by  reason  of  a  negli- 
gent failure  of  a  defendant  to  avail  himself  of  the  last  clear 
chance  of  avoiding  the  injury,  is  very  firmly  implanted  in  our 
law  and  the  duty  and  the  breach  of  it,  upon  which  it  is  properly 
made  to  rest,  has  been  illustrated  and  applied  in  many  recent 
decisions  of  the  court,  as  in:  Farris'  Case,  151  N.  C.  483 — 
491,  66  S.  E.  457;  Lassiter's  Case,  133  X.  C.  244-247,  45  S.  E. 
570;  Arrowood's  Case,  126  N.  C.  629-632,  36  S.  E.  151;  Pow- 
ell's Case,  125  N.  C.  374,  34  S.  E.  530;  Purnell's  Case,  122  N. 
C.  832,  29  S.  E.  953;  Stanley's  Case,  120  N.  C.  514,  27  S.  E. 
27;  Lloyd's  Case,  118  N.  C.  1010,  24  S.  E.  805,  54  Am.  St.  Rep. 
764;  Deans'  Case,  107  N.  C.  687,  12  S.  E.  17.  22  Am.  St.  Rep. 
902;  Bullock's  Case,  105  N.  C.  180-189,  10  S.  E.  988.  Thus 
in  the  well-considered  case  of  Farris,  Administrator,  v.  Rail- 
road,    where    a    railroad       company    had      negligently    killed 
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an  employee  who  was  walking  along  the  track  about 
the  place  of  a  yard  crossing,  and  who  had  grabbed  for 
his  hat,  which  had  suddenly  blown  from  his  head  on  or 
towards  the  track  and  causing  the  employee  to  grab  for 
the  hat,  and  thus  expose  himself  to  danger,  Associate  Jus- 
tice Manning  delivering  the  opinion,  and  in  reference  to  the 
question  we  are  discussing  said:  "The  defendants  objected  to 
his  honor's  submitting  the  third  issue;  that  issue  presenting  the 
Mast  clear  chance/  While  this  issue  has  become  immaterial,  in 
view  of  the  finding  of  the  jury  on  the  first  and  second  issues, 
we  think  it  was  proper  for  his  honor  to  have  submitted  it.  If 
the  jury  had  found  with  defendants  on  the  second  issue  having 
found  the  first  issue  with  plaintiff,  the  ultimate  liability  of  de- 
fendants would  have  been  determined  by  their  finding  on  the 
third  issue.  In  the  presence  of  the  concurring  negligence  of  a 
plaintiff  and  a  defendant,  it  is  a  generally  accepted  doctrine, 
and  well  settled  in  this  state,  that  the  ultimate  liability  must  de- 
pend upon  whether  the  defendant  could  at  the  time  have  avoided 
the  injury  by  the  exercise  of  reasonable  care  under  the  attend- 
ant circumstances.  Ray  v.  Railroad,  141  N.  C.  84  [53  S-  E. 
622]  ;  Reid  v.  Railroad,  140  N.  C.  146  [52  S.  E.  307]  ;  Lassiter 
V.  Railroad,  133  N.  C.  244  [45  S.  E.  570]  ;  Arrowood  v.  Rail- 
road. 126  N.  C.  629  [36  S.  E.  151] ;  Pickett  v.  Railroad,  117  N. 
C.  616  [23  S.  E.  264,  30  L.  R.  A.  257,  53  Am.  St.  Rep.  611]." 
In  Lassiter*s  Case,  supra,  a  railroad  conductor  of  a  freight  train, 
in  the  performance  of  his  duty  on  a  railroad  yard,  had  negli- 
gently stepped  up  on  a  side  track  where  some  shifting  was  going 
on,  and  was  run  over  by  a  shifting  engine  pushing  some  cars 
backwards  on  the  side  track  referred  to,  and  it  appeared  that 
the  engineer  on  the  cab  could  not  have  seen  the  conductor,  and 
there  was  no  one  in  position  to  keep  a  lookout,  and  there  was 
no  evidence  that  the  bell  was  not  ringing  or  the  whistle  not 
sounding,  and  it  was  held  to  be  an  issue  on  the  last  clear  chance, 
and  associate  Justice  Montgomery  in  the  opinion  said:  "It  is 
the  duty  of  railroad  companies  to  keep  a  reasonable  lookout  on 
moving  trains.  When  Thomason  saw  the  intestate  step  up  on 
the  side  track,  the  end  of  the  box  car  attached  to  the  shifting 
engine  was  20  steps  from  him,  and  the  cars  were  moving  at  the 
rate  of  4  miles  an  hour.  The  same  witness  said  that  the  intes- 
tate had  time  to  have  gotten  off  if  he  had  heard  the  witness 
when  he  hallooed  to  him.  That  evidence  was  competent  and 
fit  to  have  been  submitted  to  the  jury  upon  the  question  of  the 
last  clear  chance  of  the  defendant ;  that  is,  whether,  if  both  the 
plaintiff  and  the  defendant  had  been  negligent,  the  defendant 
could  have  prevented  the  death  of  the  intestate  by  the  use  of 
means  at  hand,  or  that  reasonably  ought  to  have  been  at  hand. 
In  Pickett  v.  Railroad,  117  N.  C.  616  [23  S.  E.  264],  53  Am. 
St.  Rep.  611,  30  L.  R.  A.  257,  the  court  said:    'If  it  is  a  settled 
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law  of  North  Carolina  (as  we  have  shown)  that  it  is  the  duty  of 
an  engineer  on  a  moving  train  to  maintain  a  reasonable  vigilant 
outlook  along  the  track  in  his  front,  then  the  failure  to  do  so  is 
the  omission  of  a  legal  duty.  If,  by  the  performance  of  that  duty, 
an  accident  might  have  been  averted,  notwithstanding  the  pre- 
vious negligence  of  another,  then,  under  the  doctrine  of  Davies  v, 
Mann  and  Gunter  v.  Wicker  [85  N.  C.  310],  the  breach  of  duty 
was  the  proximate  cause  of  any  injury  growing  out  of  such  ac- 
cident, and,  when  it  is  a  proximate  cause,  the  company  is  liable 
to  respond  in  damages.  Having  adopted  the  principle  that  the 
one  whose  duty  it  is  to  see  does  see,  we  must  follow  it  to  its 
logical  results.*  In  Arrowood  v.  Railroad,  126  N.  C.  629  [36 
S.  E.  1511,  the  court  said:  *The  duty  of  keeping  a  lookout  is  on 
the  defendant.  If  it  can  keep  a  proper  lookout  by  means  of  the 
engineer  alone,  well  and  good.  If  for  any  reason  a  proper  look- 
out cannot  be  kept  without  the  aid  of  a  fireman,  he  also  should 
be  used.  If  by  reason  of  their  duties  either  the  fireman  or  the 
engineer  or  both  are  so  hindered  that  a  proper  lookout  cannot 
be  kept,  then  it  is  the  duty  of  the  defendant  at  such  places  on 
its  road  to  have  a  third  man  employed  for  that  indispensable 
dutv.'  The  same  doctrine  was  announced  in  Jeffries  v.  Railroad, 
129  N.  C.  236  [39  S.  E.  836],  Bradley  v.  Railroad,  126  N.  C.  741 
36  S.  E.  181],  and  Parr  v.  Railroad,  119  N.  C.  756  [26  S.  E. 
49]." 

In  Poweirs  Case  the  present  Chief  Justice  said :  "There  was 
also  evidence  tending  to  show  that  the  engineer  with  a  proper 
lookout  might  have  seen  the  deceased.  The  fact  that  the  engi- 
neer sitting  on  the  right-hand  side  of  the  cab  on  a  moonlight 
night  did  not  know  till  two  days  thereafter  that  his  engine  had 
knocked  a  man  off  on  the  side  of  the  track  (as  the  verdict  finds) 
is  itself  some  evidence  to  be  considered  upon  the  question  whether 
there  was  a  negligent  lookout,  especially  taken  in  connection  with 
the  plaintiff's  evidence  that  the  train  was  running  from  25  to 
35  miles  an  hour  at  night,  and  sounding  no  whistles  at  public 
crossings."  In  Sawyer's  Case,  supra,  the  court  spoke  of  the  duty 
and  the  reason  for  it  as  follows :  "And  it  is  well  established  that 
the  employee  of  a  railroad  company  engaged  in  operating  its 
trains  are'  required  to  keep  a  careful  and  continuous  outlook 
along  the  track,  and  the  company  is  responsible  for  injuries  re- 
sulting as  the  proximate  consequence  of  their  negligence  in  the 
performance  of  this  dutv.  Bullock's  Case,  105  N.  C.  180  [10 
S.  E.  988]  ;  Deans'  Case,'l07  X.  C.  686  [12  S.  E.  77,  22  Am.  St. 
Rep.  902]  ;  Pickett's  Case,  117  N.  C.  617  [23  S.  E.  264,  30  L. 
R.  A.  257,  53  Am.  St.  Rep.  611].  This  particular  duty  arises, 
not  so  much  from  the  fact  that  railroad  companies  are  common 
carriers  or  quasi  public  corporations,  as  from  the  high  degree  of 
care  imposed  upon  them  on  account  of  the  dangerous  agencies 
and  implements  employed,  and  the  great  probability  that  serious, 
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and  in  many  instances  fatal,  injuries,  are  almost  certain  to  re- 
sult in  case  of  collision.  As  said  by  Burwell,  Judge,  in  Haynes  v. 
Gas  Co.  [114  N.  C.  203,  19  S.  E.  344,  26  L.  R.  A.  810,  41  Am. 
St.  Rep.  786] :  'The  utmost  degree  of  care,  so  far  as  skill  and 
human  foresight  can  go,  is  required,  for  the  reason  that  a  neglect 
of  duty  is  likely  to  result  in  great  bodily  harm,  and  sometimes  in 
death,  to  those  who  are  compelled  to  use  that  means  of  convey- 
ance.' And  quoting  from  Ray  on  Negligence,  p.  53:  *As  a 
result  of  the  least  negligence  may  be  of  so  fatal  a  nature,  the 
duty  of  vigilance  on  the  part  of  the  carrier  requires  the  exercise 
of  that  amount  of  care  and  skill  in  order  to  prevent  accidents.' " 
It  will  be  noted  from  these  citations,  and  many  others  could 
be  made,  that  the  doctrine  we  are  discussing  is  called  for,  not- 
withstanding the  previous  negligent  conduct  of  the  person  in- 
jured, and  its  application  is  frequently  permissible,  not  only 
when  the  perilous  position  of  such  person  is  observed,  but  when 
it  should  or  might  have  been  observed  by  the  exercise  of  proper 
care.  Considering,  then,  the  duty  imposed  by  the  law  upon  de- 
fendant's engineers  to  keep  a  careful  outlook  along  the  track, 
and  to  observe  and  note  conditions  which  threaten  a  collision,  and 
mindful  of  the  principles  embodied  in  the  doctrine  of  the  last 
clear  chance,  we  are  of  opinion  that  there  was  error  committed 
in  directing  a  nonsuit  in  this  case.  According  to  plaintiffs  testi- 
mony, and  as  the  case  is  new  presented,  under  repeated  (decisions 
of  the  court,  we  are  to  accept  this  as  true  and  construe  it  in  the 
light  most  favorable  to  him,  the  engine  was,  at  most,  not  over 
150  or  160  feet  from  the  crossing.  There  was  a  clear  and  un- 
obstructed view  along  the  track  and  plaintiff's  approach  to  it. 
The  plaintiff  himself  testified  that  the  man  in  the  cab,  afterwards 
spoken  of  as  the  engineer,  was  looking  right  at  him  as  he  went 
up  to  the  train,  for  it  is  no  fair,  certainly  no  necessary,  interpre- 
tation of  the  testimony  of  this  witness,  "that  the  engineer  was 
looking  towards  me  with  his  cap  pulled  down  in  front  of  his 
face;"  that  the  witness  intended  to  convey  the  impression  that 
the  line  of  vision  was  shut  off.  The  witness'  first  statement  was 
that  he  "saw  a  man  sitting  in  the  cab  with  his  head  right  towards 
me,"  and  a  perusal  of  the  entire  statement  of  the  witness  per- 
mits the  construction  that  the  engineer  saw  or  could  have  seen 
him  as  he  went  up  to  the  train.  And,  in  view  of  all  the  facts 
and  attendant  circumstances,  we  think  the  plaintiff  is  entitled 
to  have  the  cause  submitted  to  the  jury  on  an  issue  as  to  the  de- 
fendant's negligence  and  on  the  question  whether  there  was  a 
negligent  breach  of  duty  on  the  part  of  defendant's  engineer  in 
failing  to  observe  and  note  the  position  of  peril  in  which  the 
plaintiff  was  placed  or  had  placed  himself,  and  in  moving  his 
engine  against  the  cars  when  plaintiff  was  in  that  position: 
whether  he  knew  of  the  dangerous  position  of  plaintiff  or  in  the 
exercise  of  the  care  and  duty  incumbent  upon  him,  he  should  have 
known  it,  and  was  guilty  of  a  negligent  act,  the  proximate  cause 
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of  the  injury,  in  running  his  engine  against  the  cars  at  the  time 
when  it  was  done.  It  is  no  sufficient  answer  to  the  view  we 
take  of  this  evidence  and  the  inferences  permissible  from  it  to 
suggest  that  the  engineer  was  not  required  to  suppose  that  a  man 
standing  by  the  train  was  going  to  dive  under  the  cars,  or  that 
this  may  have  been  done  so  sudc'enly  that  the  engineer  vith  his 
hand  on  the  throttle,  could  not  have  seen  or  realized  plaintiff's 
position  in  time  to  have  saved  him.  On  the  contrary,  there  is 
testimony  en  the  part  of  plaintiff  which  tends  to  show  that,  mov- 
ing along  the  path  in  the  performance  of  a  duty  which  required 
him  to  go  to  another  part  of  the  yard,  plaintiff  approached  the 
train  in  full  view  of  defendant's  engineer,  and,  seeing  that  the 
engine  was  detached  and  having  been  urged  to  hurry,  he  en- 
deavored to  pass  under  the  cars  which  were  across  the  path  and 
blocking  his  way,  when  defendant's  engineer,  without  signal  or 
warning,  moved  his  engine  against  the  cars,  causing  plaintiff's 
hurt.  The  inferences  of  fact  to  be  drawn  from  this  testimony 
are  for  the  jury,  and  they  alone  must  determine  them,  unaffected 
by  the  comments  of  the  court,  but,  considered  in  its  legal  aspect, 
the  evidence  referred  to  permits  the  ronstniction  that  tl^e  enoriaeer 
saw  the  plaintiff  when  he  endeavored  to  pass  under  the  cars,  and 
certainly  when  viewed  in  reference  to  the  duty  imposed  by  the 
law  upon  the  engineer  or  his  assistants  to  keep  a  constant  and 
continuous  outlook  along  the  track  in  the  direction  in  which  they 
intend  to  move,  it  is  a  fair  inference  that  they  would  have  seen 
plaintiff  if  they  had  been  in  the  proper  performance  of  their  im- 
posed duty — a  duty  nowhere  mere  exigent  than  in  one  of  these 
railroad  yards,  where  the  employees,  in  the  performance  of  their 
duties,  are  required  to  move  from  point  to  point  across  numbers 
of  tracks  and  where  the  shifting  of  cars  is  constantly  going  on. 

The  suggestion  referred  to  as  f?»voriiig  defendant's  position 
should  not  be  allowed  to  prevail  on  this  appeal,  for,  if  permissible 
at  all  on  the  evidence,  it  is  the  view  which  makes  most  strongly 
for  the  defense,  whereas  we  have  repeatedly  held  that,  on  a 
motion  to  nonsuit,  the  "evidence  must  be  construed  in  the  view 
most  favorable  to  the  plaintiff  and  every  fact  which  it  tends  to 
prove,  and  which  is  an  essential  ingredient  of  the  cause  of  action, 
must  be  taken  as  established,  as  the  jury,  if  the  case  had  been 
submitted  to  them,  mi^ht  have  found  those  facts  from  the  testi- 
mony." Walker,  J.,  in  Cotton  r.  Railroad,  149  N.  C.  227,  62 
S.  E.  1093.  A  statement  of  doctrine  affirmed  in  many  decisions 
of  this  court.  Deppe  v.  Railroad.  152  N.  C.  79,  80,  67  S.  E.  262; 
Freemen  v.  Brown,  151  N.  C.  Ill,  65  S.  E.  743:  Biles  v.  Rail- 
road,  139  N.  C.  528,  52  S.  E.  129;  Brittain  v.  Westhall,  135  N. 
C.  492,  47  S.  E.  616;  Hopkins  v.  Railroad.  131  N.  C.  464,  42 
S.  E.  902.  There  was  error  in  directing  a  nonsuit,  and  this  will 
be  certified  that  the  judgment  may  be  set  aside  and  the  cause 
proceeded  with  in  accordance  with  law. 

Reversed. 
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(Supreme  CcJurt  of  Washington,  Sept.  3,  1910.) 

[110   Pac.   Rep.   624.] 

Master  and  Servant — Injury  to  Servant — Contributory  Negligence.^ 
— A  lineman  who  was  struck  by  a  work  train  while  examining  wires 
on  a  tower  car  had  a  right  to  rely  upon  the  flagman,  who  had  been 
sent  back  to  stop  the  train,  and  was  not  negligent  in  doing  so. 

Master  and  Servant — Injury  to  Servant — Contributory  Negligence 
— Reliance  on  Foreman.'*' — A  lineman  who  was  struck  by  a  work 
train  while  examining  wires  on  a  tower  car  had  a  right  to  rely  upon 
the  foreman,  who,  after  seeing  the  train  and  ordering  the  flagman 
out,  ordered  the  tower  car  to  be  pushed  across  the  bridge,  assuring 
the  men  that  they  would  proceed  in  safety. 

Master  and  Servant — Injury  to  Servant — Safe  Place  to  Work — Del- 
egation of  Duty.t — Where  the  foreman  of  a  crew  of  linemen  when 
he  saw  the  approach  of  a  work  train  ordered  his  men  to  push  the 
tower  car  across  a  bridge,  it  was  his  duty  to  protect  them,  and  not 
to  permit  them  to  go  any  further  than  they  could  with  safety  from 
the  approaching  train;  and  his  negligence  in  not  performing  such 
duty  was  the  negligence  of  the  company. 

Master  and  Servant — Injury  to  Servant — Contributory  Negligence 
— Disobedience  of  Rules.t — Where  a  lineman  was  examining  wires 
on  a  tower  car,  the  negligence  of  the  foreman  in  not  obeying  the 
master's  rule  in  regard  to  flagging  trains  when  the  gang  is  at  work, 
which  rule  was  addressed  to  the  foreman,  cannot  be  attributed  to 
the  lineman  to  prevent  his  recovery  for  being  struck  by  a  train. 

Department  1.  Appeal  from  Superior  Court,  Spokane  County; 
Wm.  A.  Huneke,  Judge. 

Action  bv  Burton  Ilillis  and  others  against  the  Spokane  &  In- 
land Empire  Railroad  Company.  Judgment  for  plaintiffs,  and 
defendant   appeals.     Affirmed. 

*For  the  authorities  in  this  series  on  the  question  whether  a  per- 
son injured  through  the  negligence  of  another  had  the  right  to  as- 
sume that  the  latter  had  performed  or  would  perform  the  duties 
owing  to  him,  see  last  paragraph  of  foot-note  of  Campbell  r.  Chi- 
cago, G.  W.  Ry.  Co.  (Minn.),  35  R.  R.  R.  98,  58  Am.  &  Eng.  R. 
Cas.,  N.  S.,  98;  last  foot-note  of  Keefe  v.  Seattle  Elect.  Co.  (Wash.), 
33  R.  R.  R.  725,  56  Am.  &  Eng.  R.  Cas.,  X.  S.,  725;  third  foot-note 
of  Norfolk  &  P.  Tract.  Co.  v.  Forrest  (Va.),  33  R.  R.  R.  472,  56  Am. 
&  Eng.  R.  Cas.,  N.  S.,  472. 

tFor  the  authorities  in  this  series  on  question,  when  a  foreman 
is.  and  is  not,  acting  as  a  fellow  servant  of  a  hand  working  under 
his  orders,  see  last  paragraph  of  Texas  &  Pac.  Ry.  Co.  r.  Bourman 
(U.  S.),  31  R.  R.  R.  319.  54  Am.  &  Eng.  R,  Cas.,  N.  S.,  319;  foot- 
note of  Tills  V.  Great  Northern  R.  Co.  (Wash.),  31  R.  R.  R.  291, 
54  Am,   &  Eng.  R.  Cas.,   N.  S.,  291. 
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Graves,  Kiser  &  Graves,  for  appellant. 

Black  &  Wcrnette  and  Danson  &  Williams,  for  respondents. 

Morris,  J.  Respondents  are  heirs  of  John  Hillis,  deceased, 
and  brought  this  action  to  recover  damages  for  his  wrongful 
death,  occasioned  by  the  alleged  negligerce  of  appellant.  This 
appeal  is  taken  from  a  judgment  in  their  favor. 

At  the  time  of  his  death,  deceased  had  been  in  the  employ  of  ap- 
pellant about  20  days,  and  was  one  of  a  crew  of  linemen  under 
the  direction  of  a  foreman  named  Lavell.     The  crew  left  Coeur 
d'Alene  on  the  morning  of  the  injury  at  6:20  on  one  of  the  ap- 
pellant's electric  trains,  and  went  to  a  station  called  Curoe,  where 
they  had  left  the  tower  car  used  by  them  in  their  work.     At 
this  point  there  was  some  discussion  as  to  whether  they  should 
proceed  further  at  once  or  wait  until  a  work  train  which  was  to 
leave  Coeur  d'Alene    some  20  minutes  after  the  train  which  car- 
ried the  men  to  Curoe  had  passed.     Lavell,  the  foreman,  con- 
sulted a  time  table,  and  ordered  the  men  to  put  the  tower  car 
on  the  track.     This  was  done,  and  Lavell,  mounting  to  the  top 
of  the  tower,  inspected  the  trolley  wire,  as  the  men  pushed  the 
car  along  the  track.     They  proceeded  in  this  manner  about  two 
miles,  when  they  came  to  the  bridge  across  the  Spokane  river. 
About  the  center  of  the  bridge,  which  was  some  240  feet  long 
with  approaches  on  both  sides,  Lavell,  on  the  top  of  the  tower, 
saw  the  work  train  approciching,  and  so  informed  the  men,  at 
the  same  time  sending  back  two  of  them  to  flag  and  stop  the 
train.     Coming  down  from  the  tower,  he  ordered  the  remaining 
men  to  push  the  car  across  the  bridge  and  take  it  off.     They 
proceeded  to  do  so,  and  had  gone  about  140  feet,  when  one  of 
the  men,  not  having  heard  any  acknowledgment  of  the  flag  by 
the  engine,  looked  back,   and,  seeing  the  train  approaching  at 
such  a  rate  of  speed  that  it  could  not  stop  before  it  reached  them, 
called  to  the  men  to  protect  themselves.     All  did  so  except  Hillis, 
who  was   struck  and   fatally   injured   before  he  could   reach   a 
place  of  safety.     At  the  time  the  work  train  was  discovered  it 
was  about  half  a  mile  away,  and  approaching  a  curve  on  a  down- 
grade at  about  35  or  40  miles  an  hour,  as  estimated  by  the  engi- 
neer.   The  fireman  sitting  on  the  inside  of  the  curve  saw  the 
men  on  the  bridge  first,  and  notified  the  engineer,  who,  suppos- 
ing that  it  was  some  one  walking  across  the  bridge,  and  that 
they  would  find  a  place  of  safety  on  the  stringers  of  the  bridge, 
made  no  effort  to  stop  the  train,  except  to  lessen  the  speed  to 
what  would  be  proper  in  rounding  the  curve.     The  conductor 
sitting  in  the  cupola  of  the  caboose  in  the  meantime  had  seen  the 
tower  car,  and  assuming  that  the  engineer  had   not   from  the 
fact  that  the  speed  of  the  train  was  not  being  diminished  he  sent 
a  brakeman  to  open  the  angle  cock  at  the  end  of  the  caboose. 
By  this  time  the  tower  car  had  been  seen  by  the  engineer,  who 
applied  the  full  force  of  his  air,  which  acting  with  the  open  angle 
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cock  he  says  caused  him  to  lose  control  over  it,  and  the  wheels 
became  locked  and  skidded  over  the  rails. 

Many  assignments  of  error  are  made,  going  mostly  to  what 
appellant  terms  the  contributory  negligence  of  Hillis,  in  volun- 
tarily going  out  upon  the  bridge,  knowing  that  the  work  train 
was  following,  and  that  no  flagman  had  been  sent  back  to  pro- 
tect the  tower  car,  and  not  paying  more  attention  to  the  approach- 
ing train  after  its  discovery  by  Lavell.  There  may  be  circum- 
stances under  which  it  might  be  held  to  be  contributory  negli- 
gence for  one  to  attempt  to  cross  a  bridge  knowing  a  train  was 
approaching  and  no  effort  was  being  made  by  himself  or  others 
for  his. protection,  but  it  does  not  seem  to  us  that  such  a  situ- 
ation is  before  us.  Do  "eased  doubtless  knew  that  upon  the  dis- 
covery of  the  work  train  two  of  his  companions  had  gone  back 
to  flag  it.  .^t  that  t*me  the  train  ^v'as  such  a  distance  awav  that 
this  could  be  done  with  safety,  and  he  had  a  right  to  rely  upon  its 
being^  success fi^lly  done  and  the  train  brought  to  a  stop  before  it 
could  injure  him.  In  addition  the  foreman,  Lavell,  after  seeing 
the  train  and  ordering  the  flag  out,  ordered  the  men  to  push  the 
car  on  across  the  bridge.  Hillis  had  a  right  to  assume  that  in 
obeying  the  order  he  would  be  protected  from  the  coming  train 
by  Lavell.  who  knowing  the  situaticn  assured  them  by  his  order 
that  they  could  proceed  in  safety.  Even  though  he  had  some 
doubts  about  the  matter,  the  law  would  protect  him  in  relying 
upon  the  superior  knowledge  of  his  foreman  and  in  carrying 
out  the  orders  given  him  to  proceed.  It  was  plainly  Lavell's 
duty  to  protect  the  men  when  they  were  pushing  the  car  across 
the  bridge,  and  not  permit  them  to  go  further  than  they  could  in 
safety.  Had  he  done  so,  the  accident  might  have  been  avoided, 
but  from  the  time  he  came  down  from  the  tower  and  ordered 
the  car  across  he  seems  to  have  been  more  intent  on  the  pro- 
tection of  the  car  than  the  safety  of  the  men.  His  failure  to 
perform  his  duty  in  this  regard  was  the  negligence  of  the  ap- 
pellant. Howard  v.  Delaware  &  H.  Canal  Co.  (C.  C.)  40  Fed. 
195,  6  L.  R.  a.  75 ;  Hannibal  &  St.  Joe  R.  Co.  v.  Fox,  31  Kan. 
586,  3  Pac.  320;  I>avis  v,  N.  Y.  &  H.  R.  Co.,  LS9  Mass.  532. 
34  N.  E.  1070;  Dunphy  v.  Boston  El.  Ry.  Co.,  192  Mass.  415, 
78  N.  E.  479.  In  fact,  appellant  concedes  there  was  sufficient 
evidence  upon  the  question  of  the  negligence  of  Lavell  and  those 
in  charge  of  the  work  train. 

The  main  contention  of  contributory  negligence  is  based  on 
the  violation  of  a  rule  of  the  company  in  regard  to  danger 
signals,  the  violation  of  which  appellant  argues  should  be  charged 
to  deceased.  The  rule  is  as  follow^s,  under  title  "Line  Fore- 
man" :  "When  working  with  the  tower  car  on  main  track,  will 
see  that  proper  danger  signals  are  displayed  on  both  sides  from 
one-half  to  one  mile  from  where  working,  distance  to  be 
governed  as  to  grades,  curves,  etic.,  but  in  no  case  to  be  less  .than 
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eighteen  pole  lengths."  While  the  violation  of  this  rule  would 
establish  the  negligence  of  the  foreman  and  thus  create  a  lia- 
bility on  the  part  of  the  company,  we  can  find  nothing  in  the 
record  that  brings  this  rule  to  the  knowledge  of  Hillis,  or  from 
which  it  would  appear  that  he  knew  of  its  existence.  He  had 
only  been  employed  about  20  days,  and  we  cannot  assume  from 
such  a  service  that  he  had  any  knowledge  of  the  rules  as  to 
train  service.  It  does  not  seem  from  the  rule  itself  that  the 
company  anticipated  the  men  to  apprise  themselves  of  these 
rules,  since  the  rule  is  addressed  to  the  "Line  Foreman"  upon 
whom  the  duty  of  its  enfoncement  rested.  We  cannot,  therefore, 
agree  with  appellant  that  the  failure  of  Lavell  to  observe  this 
rule  is  contributory  negligence  in  law  chargeable  to  Hillis. 
Whether  or  not  it  was  such  in  fact  was  it  seems  to  us  sub- 
mitted to  the  jury  and  determined  in  a  special  verdict  by 
which  they  found  that  Hillis  did  not  know  that  the  work  train 
would  or  might  overtake  the  line  crew  while  working  upon  the 
bridge,  and  that  he  had  no  knowledge  of  its  approach  until  "near- 
ing"  the  west  end  of  the  bridge,  which  would  be  about  the  time 
when  it  was  noticed  by  one  of  his  companions,  and  all  leaving 
the  tower  car  rushed  for  safety.  From  the  evidence  the  jury 
were  justified  in  finding  that  irrespective  of  the  situation  in 
which  Hillis  might  have  been  placed  either  by  the  facts  or  the 
law  the  appellant,  through  Lavell  and  the  train  crew,  was  guilty 
of  gross  negligence.  Curtis  v.  O.  R.  &  N.  Co.,  36  Wash.  55.  78 
Pac.  133. 

We  have  examined  the  instructions  given  and  refused  which 
are  included  in  the  exceptions,  and  the  other  assignments  of 
error  suggested,  and,  w^ithout  setting  them  forth  in  detail,  we 
hold  no  error  to  have  been  committed,  and  the  judgment  is  af- 
firmed. 

RuDKiN,  C.  J.,  and  Fullerton,  Chadwick,  and  Gose,  JJ., 
concur. 
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(Supreme  Court  of  Montana,  Oct.  3,  1910.) 
[Ill   Pac.  Rep.  141.] 

Criminal  Law — Presumption  of  Innocence — Corporations. — A  cor- 
poration charged  with  crime  is,  like  a  natural  person,  presumed  to 
be  innocent  until  proved  guilty. 

Criminal  Law — Reasonable  Doubt — Evidence. — To  establish  the 
guilt  of  a  corporation  charged  with  crime,  the  state's  evidence  must 
show  guilt  beyond  a  reasonable  doubt,  and,  where  circumstantial 
evidence  is  relied  on,  the  circumstances  must  be  not  only  consistent 
with  the  idea  of  guilt,  but  inconsistent  with  any  other  reasonable 
hypothesis. 

Master  and  Servant — Regulation  of  Employment — Violations — ^Evi- 
dence.— Where,  on  the  trial  of  a  railroad  company  for  requiring  an 
employee  to  labor  for  more  than  16  consecutive  hours,  in  violation 
of  Rev.  Codes,  §§  1741,  1742,  it  appeared  affirmatively  that  the  rail- 
road had  no  opportunity  to  control  the  employee's  movement  for  an 
hour  before  and  after  the  expiration  of  the  16  consecutive  hours,  the 
state  to  convict  the  railroad  must  show  that  in  working  after  16  con- 
secutive hours  the  employee  did  so  under  the  direction  of  the  rail- 
road, and  not  voluntarily. 

Criminal  Law — Evidence — Sufficiency. — There  must  be  substantive 
testimony  to  justify  a  conviction  of  crime,  and  mere  suspicions  or 
probabilities,  however  strong,  are  insufficient. 

Criminal  Law — Instructions — Verdict — An  instruction  is  the  law  of 
the  case,  and  is  binding  on  the  jury,  so  that  a  verdict  in  conflict  with 
it  will  be  set  aside  as  against  law. 

Master  and  Servant — Regulation  of  Hours  of  Employment — Viola- 
tions— Evidence. — On  the  trial  of  a  railroad  for  requiring  an  em- 
ployee to  work  for  more  than  16  consecutive  hours,  in  violation  of 
Rev.  Codes,  §§  1741,  1742,  evidence  held  not  to  support  a  conviction. 

Appeal  from  District  Court,  Yellowstone  County;  Sydney 
Sanner,  Judge. 

The  Northern  Pac'f.c  Railway  Company  was  convicted  of 
requiring  an  employee  to  work  for  more  than  16  consecutive 
hours,  and  it  appeals.     Reversed  and  remanded  for  new  trial. 

Wm.  IVoUace,  Jr.,  John  G.  Brown,  and  R.  F.  Gaines,  for  ap- 
pellant. 
Albert  J.  Galen,  Atty.  Gen.,  for  the  State. 

HoLLO^\^\Y,  J.  The  Northern  Pacific  Railway  Company  was 
convicted  of  violating  the  provisions  of  sections  1741,  1742,  Rev. 
Codes,  and  has  appealed  from  the  judgment  and  from  an  order 
denying  it  a  new  trial. 

On  October  9  and  10,  1909,  A.  P.  Johnson  was  employed  by 
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the  defendant  company  as  a  train  conductor  in  charge  of  and 
operating   an   extra  train,   No.   109,    which  train  was  working 
wholly  within  this  state  and  handling  only  local  or  intrastate 
business.     The  information  charges  that  the  defendant  railway 
company  did  willfully,  intentionally,  and  unlawfully  order  and 
require  Johnson  to  labor  as  conductor  of  said  train  for  more 
than  16  consecutive  hours,  to  wit,  from  5  p.  m.,  on  October  9th, 
to  12 :25  p.  m.  of  October  10th,  and  that,  pursuant  to  said  order 
and  direction,  Johnson  did  so  work  for  that  length  of  time.   Some 
of  the  facts  were  agreed  upon  by  counsel  for  the  state  and  the 
railroad  company,  and  are  embodied  in  a  written   stipulation, 
while  the  other  facts  were  given  by  witnesses  at  the  trial;  but 
there  is  not  any  conflict  whatever  in  the  evidence,  and,  so  far  as 
this  appeal  is  concerned,  it  may  be  treated  as  though  all  the 
facts  had  been  agreed  upon  and  submitted  to  the  jury.     Some 
of  those  facts  are  unimportant  in  the  details,  and  will  be  stated 
generally.     Train  109  was  known  as  a  "sugar  beet  train."     Its 
business  was  to  distribute  empty  freight  cars  in  the  beet  growing 
territory,  and  pick  up  cars  loaded  with  beets,  and  take  them  to 
the  sugar  factory  at  Billings.     Johnson  and  the  other  members 
of  the  train  crew  were  called  at  Billings,  where  the  train  origi- 
nated, for  5  p.  m.  on  October  9th.     The  train  did  not  leave  the 
Billings  yards,  however,  until  6:15.    It  proceeded  to  Laurel,  mak- 
ing a  stop  at  Yegen.     It  arrived  at  Laurel  at  6:16  p.  m.,  and, 
while  still  there  and  at  about  9:20  p.  m.,  Johnson  received  an 
order  to  work  his  train  until  6  a.  m.  of  October  10th  between 
Laurel,   Boyd,  and  Bridger.     Pursuant  to  this  order,  Johnson 
took  his  train  to  Silesia;  thence  over  the  Clark's  Fork  branch  to 
Bridger,  where  he  arrived  at  12:01  October  10th,  and,  complet- 
ing his  work  over  that  branch,  returned  to  Silesia  at  3  a.  m.,  where 
he  received  an  order  at  3:40  a.  m.  to  work  between  Silesia  and 
Boyd  until  8  a.  m.     Pursuant  to  this  order,  Johnson  worked  his 
train  to  Boyd  and  back  as  far  as  Joliet,  where  at  7:40  a.  m.  he 
received  train  order  No.  223,  as  follows :     "Engine  109  will  run 
extra  Joliet  to  Laurel,  meet  extra  401  west  at  Silesia."    October 
10,  1909,  was  Sunday.     The  telegraph  operator  at  Joliet  was  not 
required  to  be  on  duty  on   Sunday  except  to  meet  passenger 
trains.     While  the  evidence  is  meager,  it  appears  that  upon  re- 
ceipt of  order  223  above  Johnson  ran  his  train  by  the  depot  at 
Joliet,  and  the  operator  there  reported  to  the  dispatcher  that  109 
left  Joliet  at  7:53  a.  m.    After  making  this  report,  the  Joliet 
operator  apparently  went  off  dut\'  at  once.     From  Joliet  to  Laurel 
is  17.6  miles;  from  Joliet  to  Silesia,  8  miles.     The  report  which 
the  Joliet  operator  made  to  the  dispatcher  was  erroneous.     In- 
stead of  proceeding  to  Silesia,  Johnson  moved  his  train  to  the 
east  switch  at  Joliet,  then  backed  it  on  the  siding  there  and  re- 
mained until  9:25  a.  m.,  when  he  proceeded  to  Silesia,  where  he 
arrived  at  10  a.  m.,  and  in  taking  the  siding  there  the  bottom  of 
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one  car  of  his  train  gave  way,  precipitating  a  load  of  beets  on 
the  track.  Johnson  went  to  the  office  of  the  operator  at  Silesia 
to  report  this  accident  to  the  division  superintendent,  and,  while 
in  the  office  making  his  report,  he  received  from  the  dispatcher 
an  order  tying  up  his  train,  and  relieving  the  crew  from  further 
work  at  that  time.  In  order  to  get  his  train  off  the  main  tracks 
Johnson  secured  the  services  of  sectionmen,  removed  the  sugar 
beets  from  the  track,  then  put  his  train  on  the  siding,  and  at 
12 :25  p.  m.  he  and  the  remainder  of  the  crew  went  off  duty. 

At  the  close  of  the  evidence,  counsel  for  the  defendant  rail- 
way company  moved  the  court  to  direct  a  verdict  in  favor  of 
defendant,  on  the  ground  that  the  evidence  is  insufficient  to  justify 
a  verdict  of  guilty.  The  motion  was  denied.  One  ground  of 
the  motion  for  a  new  trial  is :  "The  verdict  is  contrary  to  law." 
Of  the  errors  specified  by  counsel  for  appellant,  it  will  be  neces- 
sary to  consider  only  those  arising  from  the  order  of  the  court 
refusing  to  direct  a  verdict,  and  its  refusal  to  grant  a  new  trial 
upon  the  ground  specified  above. 

In  order  to  make  out  a  case,  it  was  incumbent  upon  the  state  to 
prove  beyond  a  reasonable  doubt  that  the  railway  company  or- 
dered or  required  Johnson  to  labor  more  than  16  consecutive 
hours.  Whether  the  phrase  '*be  on  duty,"  as  used  in  section 
1741  aboVl^  was  intended  by  the  Legislature  as  synonymous  with 
the  word  *'work,"  we  need  not  now  stop  to  consider.  Counting 
from  5  p.  m.  of  October  9th,  the  time  when  Johnson  reported 
for  duty,  the  period  of  16  consecutive  l:curs  during  which  he 
might  lawfully  labor  under  orders  or  directions  from  the  rail- 
way company  would  expire  at  9  a.  m.  October  10th.  So  far  as 
this  record  discloses,  the  only  orders  or  directions  which  Johnson 
had  or  received  were  those  from  the  dispatcher  referred  to  above, 
and,  for  the  purposes  of  this  case,  the  dispatcher  was  the  rail- 
►way  company.  Briefly  reviewed,  those  orders  are:  (1)  Go 
from  Billings  to  Yegen;  (2)  go  from  Yegen  to  Great  Northern 
Junction;  (3)  proceed  to  Laurel;  (4)  work  between  Laurel, 
Boyd,  and  Bridger  until  6  a.  m.  October  10th;  (5)  work  be- 
tween Silesia  and  Boyd  until  8  a.  m.  October  10th;  (6)  run  from 
Joliet  to  Laurel.  There  is  not  any  time  Hmit  in  any  one  of  the 
first  three  orders  above.  But  in  view  of  the  fact  that  thev  were 
delivered  to  Johnson  soon  after  he  went  on  duty,  and  that  he 
made  the  run  from  Billings  to  Laurel  in  3  hours  and  6  minutes, 
including  stops,  and  that  the  distance  is  only  18.6  miles,  there 
cannot  be  any  inference  drawn  from  any,  or  all  three,  of  those 
orders  that  the  railway  company  ordered  or  directed  or  intended 
Johnson  to  work  for  more  than  16  hours  in  getting  from  Bill- 
ings to  Laurel.  The  fourth  order  above  was  given  at  9:17  p. 
m.  October  9th,  and  it  not  only  does  not  direct  Johnson  to  work 
beyond  9  a.  m.  of  October  lOth,  but  specificallv  limits  the  time 
for  his  work  to  6  a.  m.   The  fifth  order  was  given  at  Silesia  at 
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3 :40  a.  m.,  and  it  likewise  specifically  limits  the  time  of  work  in 
this  instance  to  8  a.  m.  So  that  it  is  impossible  to  draw  any  in- 
ference of  guilt  from  either  or  both  of  these  two  orders.  The 
only  other  order  or  direction  given  to  Johnson  is  contained  in 
train  order  223,  quoted  above,  which  was  delivered  to  him  at 
7:40  a.  m.  on  October  10th  at  Joliet.  And  if  any  inference  of 
guilt  whatever  is  to  be  deduced  from  the  evidence,  taken  as  a 
whole,  it  must  be  found  in  this  order  223,  considered  in  the  light 
of  surrounding  circumstances.  Order  223  merely  directs  John- 
son to  proceed  from  Joliet  to  Silesia,  meet  train  401,  and  then 
proceed  to  Laurel.  There  is  not  any  time  limit  mentioned  within 
which  this  work  should  be  done.  The  running  time  between 
Joliet  and  Laurel  is  not  given  in  the  evidence.  The  distance  from 
Joliet  to  Silesia  is  8  miles,  and  the  running  time  40  minutes.  The 
distance  from  Silesia  to  Laurel  is  9.6  miles.  At  7:40  a.  m.  on 
October  10th,  when  Johnson  received  order  223,  he  had  1  hour 
and  20  minutes  to  run  from  Joliet  to  Silesia,  meet  train  401, 
and  get  to  Laurel  by  9  o'clock,  the  time  when  his  16  consecutive 
hours  of  labor  would  expire,  counting  directly  from  5  p.  m.  of 
October  9th.  Whether  or  not  this  period  of  1  hour  and  20 
minutes  was  sufficient  within  which  to  do  what  Johnson  was  so 
ordered  to  do,  whether  or  not  train  401  would  be  at  Silesia  by 
the  time  109  would  reach  there  in  the  ordinary  course  of  its 
running,  or,  if  not,  for  what  length  of  time  train  109  would  have 
to  wait  at  Silesia — are  all  matters  upon  which  the  record  is 
absolutely   silent. 

Since  order  223  does  not  of  itself  furnish  evidence  of  a  criminal 
intent  on  the  part  of  the  railway  company,  and  there  is  not  any 
other  direct  evidence,  the  state  was  forced  to  rely  upon  circum- 
stantial evidence  to  show  such  willful  purpose  or  criminal  in- 
tent. Can  it  be  said,  then,  that  in  issuing  order  223  the  railway 
company  knew  that  Johnson  could  not  do  the  work  required  by 
the  order  to  be  done,  and  complete  it  by  9  o^clock  a.  m.,  or  that 
such  order  was  given  with  a  reckless  disregard  as  to  whether 
or  not  it  would  require  Johnson  to  remain  at  work  beyond  that 
hour?  We  are  at  a  loss  to  know  how  either  inference  can  be 
drawn  from  the  evidence  to  which  reference  has  been  made, 
and  to  spell  out.  either  inference  can  only  be  done,  if  at  all,  by 
marshaling  all  the  presumptions  arising  from  the  evidence,  in 
favor  of  defendant's  guilt.  When  a  corporation  is  charged  with 
a  violation  of  a  penal  statute,  it  occupies  precisely  the  same 
situation  that  a  natural  person  does.  It  is  presumed  innocent 
until  proven  guilty.  The  state  must  establish  its  guilt  by  evi- 
dence showing  such  fact  beyond  a  reasonable  doubt ;  and,  where 
circumstantial  evidence  is  relied  upon  to  establish  guilt,  the  cir- 
cumstances must  be  not  only  consistent  with  the  idea  of  defend- 
ant's guilt,  but  inconsistent  with  any  other  reasonable  hypothesis. 
Such  is  the  rule  in  this  state,  and  generally  recognized  as  correct. 
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State  V.  Allen,  34  Mont.  403,  87  Pac.  177.  From  the  fact  that 
after  receiving  order  223,  and  before  any  countermanding  order 
was  given  him,  Johnson  did  actually  work  until  after  9  a.  ra. 
of  October  10th,  there  might  appear  at  first  blush  some  inference 
of  guilt  on  the  part  of  the  railway  company,  if  the  circumstances 
stood  alone  and  unexplained.  However,  there  are  some  addi- 
tional facts  disclosed  by  the  record  which  bear  upon  this  sub- 
ject. At  the  time  (7:40  a.  m.,  October  10th)  when  Johnson  re- 
ceived order  223  to  proceed  from  Joliet  to  Laurel,  meeting  train 
401  at  Silesia,  he  had  1  hour  and  20  minutes  remaining  of  his 
16  hours  of  labor.  He  had  less  than  18  miles  to  run  with  34 
loads,  and  his  train  was  then  ready  to  start,  so  far  as  we  know 
from  the  record.  He  actually  pulled  his  train  by  the  depot  at 
Joliet,  and  the  operator  there,  apparently  believing  he  was  start- 
ing on  his  journey  pursuant  to  order  223,  reported  to  the  dis- 
patcher that  he  had  actually  left  Joliet  with  his  train  at  7:53 
a.  m.  This  report  was  entered  on  the  train  sheet  in  the  dis- 
patcher's office.  Instead,  however,  of  continuing  his  journey  to 
Silesia,  as  ordered,  Johnson  backed  his  train  on  the  siding  at 
Joliet  and  waited  for  1  hour  and  35  minutes,  and  the  only  ex- 
planation found  in  the  record  for  his  doing  so  is  his  statement 
that  he  was  waiting  for  train  29,  a  train  not  mentioned  in  the 
order,  and  the  arriving  time  of  which  at  Joliet  is  not  given.  At 
8  a.  m.  the  dispatcher  who  gave  order  223  and  received  the  re- 
port from  the  Joliet  operator  and  made  the  entry  on  the  train 
sheet,  went  off  duty,  and  a  new  dispatcher  assumed  his  place.  The 
new  dispatcher,  finding  that  Johnson's  train  was  reported  out 
of  Joliet  at  7 :53,  assumed  that  it  could  reach  Silesia  at  8 :33,  40 
minutes  being  its  running  time.  As  the  train  did  not  appear  at 
Silesia  on  time,  and  as  the  dispatcher  was  not  able  to  get  the 
operator  at  Joliet  from  8  a.  m.  until  10  a.  m.,  he  did  not  know, 
and  was  apparently  unable  to  ascertain,  where  Johnson  and  his 
train  were  during  that  period,  or  until  Johnson  finally  arrived  at 
Silesia  and  reported  the  accident  to  his  train  at  that  place,  when 
he  was  immediately  relieved.  Whether  Johnson's  reason  for 
holding  his  train  at  Joliet  was  a  valid  one  or  not  does  not 
appear,  and  it  does  not  concern  us;  but  by  what  process  of 
reasoning  it  can  be  said  tV»a<"  the  order  to  him  .to  proceed  from 
Joliet  to  Silesia,  given  at  7:40  a.  m.,  authorized  or  directed  him 
to  wait  1  hour  and  35  minutes  at  Joliet  and  then  proceed,  we 
are  unable  to  understand  or  appreciate.  It  cannot  be  said  that 
there  is  a  presumption  that  the  railway  company  intended  to 
violate  the  law.  Every  presumption  is  in  favor  of  the  innocence 
of  any  one  accused  of  crime.  So  far  as  we  know  from  the 
evidence,  there  was  ample  time  for  Johnson  to  make  the  run 
from  Joliet  to  Laurel  after  he  received  order  223  and  before  9 
a.  m.  The  distance  was  about  17.6  miles,  and  he  had  1  hour  and 
20  minutes  within  which  to  make  the  run.     At  least,  it  must  be 
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considered  a  fair  presumption  that  the  time  was  ample  for  him 
to  run  from  Joliet  to  Silesia,  a  distance  of  only  8  miles,  where  his 
train  could  have  been  tied  up  and  he  relieved  from  further  duty 
if  it  then  became  apparent  that  he  could  not  complete  the  run  to 
Laurel  before  the  expiration  of  his  16  hours  of  continuous  labor. 
It  does  appear  affirmatively  that  the  railway  company  did  not 
have  anv  ooporttmitv  to  control  his  movements  after  8  a.  m.  and 
before  10  a.  m.,  and,  in  order  to  convict  the  defendant,  the 
prosecution  must  show  that  in  working  after  9  o'clock  on  October 
10th  Johnson  did  so,  not  voluntarily,  but  by  order  or  direction 
of  the  railway  company,  and  in  this  we  think  it  has  failed  en- 
tirely. 

The  state  has  not  furnished  any  brief  in  this  case :  but  we  have 
searched  the  record,  and  have  been  unable  to  find  any  evidence 
indicative  of  guilt.  In  State  7'.  McCarthy,  36  Mont.  226,  92 
Pac.  521,  this  court  said;  "There  must  be  some  substantive 
testimony  to  justify  the  judgment  of  a  court.  Mere  suspicions 
or  probabilities,  however  strong,  are  not  sufficient  basis  for  a 
conviction  of  crime."  This  was  approved  in  State  v.  Duncan,  40 
Mont.  531,  107  Pac.  510. 

2.  The  court  gave  instruction  No.  5b,  as  follows:  "It  is  al- 
leged in  the  information  in  this  case  that  the  defendant  railway 
ordered  A.  P.  Johnson  to  work  and  labor  for  more  than  16 
consecutive  hours.  It  is  not  enough  that  the  proof  should  show 
beyond  a  reasonable  doubt  that  said  A.  P.  Johnson  did  so  in 
fact  labor,  but  it  must  appear  beyond  a  reasonable  doubt  that 
the  orders  given  him  by  the  defendant  railway  company  re- 
quired him  to  so  work  and  be  on  duty  for  the  full  period  as 
charged  in  the  information,  and,  if  this  is  not  proven,  your  ver- 
dict must  be  for  the  defendant."  This  instruction  became  the 
law  of  the  case,  binding  upon  the  jury,  and  a  verdict  in  conflict 
with  it  will  be  set  aside  as  against  law.  Mufray  v.  Heinze,  17 
Mont.  353.  42  Pac.  1057,  43  Pac.  714.  When  we  consider  the 
evidence  as  a  whole,  it  seems  impossible  that  the  jury  could  have 
reached  the  verdict  which  was  returned,  except  upon  the  theory 
that  the  railway  company  was  responsible  for  any  work  which 
Johnson  did  after  9  a.  m.  of  October  10th,  whether  it  ordered 
or  directed  such  work  or  not,  a  theory  directly  conflicting  with 
the  instruction  quoted  above. 

The  judgment  and  order  of  the  district  court  are  reversed,  and 
the  cause  is  remanded  for  a  new  trial. 

Reversed  and  remanded. 

Brantly.  C.  J.,  and  Smith.  J.,  concur. 

38  R  R  R-48 
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Howell  v.  Southern  Ry.  Co. 

(Supreme  Court  of  North  Carolina,  Oct.  12,  1910.) 

[69  S.  E.  Rep.  59.] 

Master  and  Servant — Accidental  Injuries. — Plaintiff  and  three  other 
section  hands  were  sent  by  their  foreman  to  get  a  guard  rail,  the 
usual  method  of  cariying  which  is  with  the  hands;  and  in  carrying 
it  back  the  end  of  the  rail  carried  by  two  of  the  hands  was  dropped, 
causing  the  rail  to  fall  on  plaintiff's  foot.  No  tools  were  given  or 
requested  with  which  to  carry  the  rail,  and  it  did  not  appear  that 
tools  were  generally  used  for  that  purpose.  Held,  that  the  injury 
was  accidental,  so  that  the  railroad  company  was  not  liable. 

Appeal  from  Superior  Court,  Johnston  County;  O.  H.  Allen, 
Judge. 

Action  by  Maynard  Howell  against  the  Southern  Railway 
Company.  The  defendant  in  apt  time  made  motion  to  nonsuit, 
which  was  overruled.  Defendant  excepted.  There  was  a  ver- 
dict and  judgment  for  plaintiff,  and  defendant  appealed.  Re- 
versed. 

A  be  1 1  &  Ward,  for  appellant. 

/.  A,  Wellons,  Ay  cock  &  Winston,  for  appellee. 

Per  Curiam.  The  evidence,  taken  in  its  most  favorable  view 
for  the  plaintiff,  tends  to-  prove  that  plaintiff  and  three  other  em- 
ployees of  defendant,  Worley,  Faucett,  and  Stevens,  were  sent 
by  the  section  foreman  after  a  guard  rail.  No  tools  were  given 
or  requested,  and  there  is  no  evidence  that  such  tools  are  in 
general  use.  Plaintiff  states  that  the  usual  method  of  carrying 
rails  is  with  the  hands.  On  the  way  back  with  the  rail,  Faucett 
and  Stevens  carried  one  end,  and  Worley  and  plaintiff  the  other 
end.  The  end  carried  by  Faucett  and  Stevens  was  dropped,  and 
that  jerked  the  other  end,  and  it  fell  on  plaintiff's  foot. 

In  Brookshire  v.  Electric  Co.,  152  N.  C.  669,  68  S.  E.  215  (a 
defendant  to  which  the  fellow  servant  act  [Revisal,  1905,  § 
2646]  is  applicable),  we  have  a  case  on  all  fours  with  this,  in 
which  we  held  the  casualty  to  be  the  result  of  an  accident,  and 
no  evidence  of  negligence.  In  operations  of  this  character,  such 
accidents  are  not  uncommon,  and  are  difficult  to  guard  against 
The  superior  court  should  have  sustained  the  motion  to  non- 
suit, and  dismissed  the  action.     It  is  so  ordered. 

Reversed. 
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HoRNE  V,  Atlantic  Coast  Line  R.  Co. 

(Supreme  Court  of  North  Carolina,  Oct.  19,  1910.) 

[69  S.  E.  Rep.  132.] 

Trial — Motion  to  Nonsuit — Determination. — Upon  motion  to  non- 
suit, the  testimony  must  be  taken  in  its  most  favorable  light  for 
plaintiff. 

Master  and  Servant — Duty  to  Instruct  Servant — Use  of  Danger- 
ous Machinery.* — It  is  the  duty  of  a  master  to  instruct  the  servant 
in  the  use  of  dangerous  machinery  before  requiring  him  to  use  it. 

Master  and  Servant — Injuries  to  Servant — Negligences — Where  an 
inexperienced  servant  was  employed  by  a  railroad  company  to  couple 
cars  without  any  instructions  as  to  the  work,  his  impulsive  act  in 
stepping  between  the  engine  and  the  car  momentarily  to  open  the 
knuckle  upon  its  failure  to  open  as  quickly  as  it  should  was  not  per 
se  negligence. 

Negligence — Nonsuit — Evidence  Considered. — Evidence  of  contrib- 
utory negligence  in  an  injury  action  may  not  be  considered  upon 
motion  to  nonsuit  unless  produced  by  plaintiff. 

Appeal  from  Superior  Court,  Johnston  County;  O.  H.  Allen, 
Judge. 

Action  by  J.  H.  Home  against  the  Atlantic  Coast  Line  Rail- 
road Company.  Judgment  for  plaintiff,  and  defendant  appeals. 
Affirmed. 

These  issues  were  submitted: 

"(1)  Was  the  plaintiff,  J.  H.  Home,  injured  by  the  negligence 
of  the  defendant,  as  alleged  in  the  complaint?     Answer:     Yes. 

"(2)  Did  the  plaintiff,  J.  H.  Home,  by  his  own  negligence 
contribute  to  his  injury,  as  alleged  in  the  answer?    Answer:  No. 

"(3)  What  damage,  if  any,  has  the  plaintiff  sustained?  An- 
swer:   $5,000." 

Motion  by  defendant  to  set  aside  the  verdict.  Motion  denied. 
From  the  judgment  rendered,  the  defendant  appealed. 

Ah  ell  &  Ward,  for  appellant. 

/.  A.  Wellons  and  Ay  cock  &  Winston,  for  appellee. 

Brown,  J.  This  case  comes  before  us  upon  the  sole  question 
as  to  the  correctness  of  his  honor's  ruling  in  denying  the  motion 
to  nonsuit.  There  are  no  exceptions  to  evidence,  and  the  charge 
of  the  court  is  not  sent  up. 

First.     The  testimony,  taken  in  its  most  favorable  light  for 

\  plaintiff,  as  it  must  be  upon  the  consideration  of  a  motion  to 

■ 

*For  the  authorities  in  this  series  on  the  subject  of  the  duty 
of  a  master  to  warn  and  instruct  his  employees,  see  foot-note  of 
Ryan  v.  Northern  Pac.  Ry.  Co.  (Wash.),  35  R.  R.  R.  71,  58  Am.  & 
Eng.  R.  Cas.,  N.  S.,  71. 


I 
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nonsuit,  tends  to  prove  these  facts :  Plaintiff  was  employed  by  de- 
fendant in  its  yards  at  Rocky  Mount  to  test  the  clean  air  brakes- 
That  he  had  no  experience  in  coupling  cars.  That  at  the  time 
of  the  injury  he  had  been  sent  by  his  boss  to  the  passenger  yard 
to  assist  in  coupling  the  locomotives  to  the  passenger  trains. 
That  he  had  no  instruction  theretofore  as  to  coupling  trains,  and 
received  none  then.  That  he  had  never  seen  any  of  the  printed 
rules.  That  he  had  seen  cars  coupled,  but  had  never  coupled 
one.  That  he  had  seen  men  in  coupling  cars  go  between  the 
cars  while  they  were  still  moving  and  couple  cars  and  engines 
nearly  every  day.  That  being  instriKted  to  couple  the  engine  to 
No.  49,  when  the  engine  began  to  back,  he  went  up  to  the  side 
of  the  car  and  took  hold  of  the  lift  lever,  and  walked  along  by 
the  side  of  the  car,  jerking  th«  lift  lever  two  or  three  times  to 
try  to  open  the  knuckle,  and  it  would  not  work.  That  thereupon 
he  stepped  upon  the  track  to  open  the  knuckle  with  his  hand, 
when  his  foot  caught*  and  he  was  run  over  by  the  engine,  and 
lost  his  leg  in  consequence.  That  while  in  between  the  cars  he 
tried  to  open  the  knuckle  with  one  hand,  and  also  continued  jerk- 
ing the  lift  lever  with  his  left  hand,  but  it  would  not  open.  The 
claim  of  negligence  is  founded  upon  the  theory  that  it  is  the  duty 
of  employers  to  instruct  their  employees  in  the  use  of  dangerous 
machinery  before  assigning  them  to  such  duty.  Such  obligation 
is  recognized  generallv  by  the  law  writers  and  courts  of  the 
country.  Avery  ?».  Cfompanv,  146  N.  C.  592.  60  S.  E.  646: 
Chesson  v.  Walker,  146  N.  C.^Sll,  60  S.  E.  422;  Craven  v.  Worth 
Mfg.  Companv,  151  N.  C.  352.  66  S.  E.  203:  Marcus  t'.  Loane, 
133  N.  C.  54,^45  S.  E.  354;  Turner  v.  Lumber  Co.,  119  N.  C. 
388,  26  S.  E.  23.  According  to  the  plaintiff's  evidence,  this  plain 
duty  was  disregarded  by  defendant's  superintendent.  He  sent  a 
perfectly  ''green  hand"  to  perform  the  dangerous  duty  of  coupling 
cars  without  instructing  him  how  to  do  the  work  required  of 
him.  This  was  negligence.  It  was  a  failure  to  discharge  a  duty 
the  defendant  owed  plaintiff. 

Second.  Upon  the  issue  of  contributory  negligence,  it  is  not 
necessary  to  consider  whether  upon  the  facts  the  defendant  is 
denied  the  benefit  of  a  plea  of  contributory  negligence,  as  the 
issue  was  submitted  to  the  jury.  Inasmuch  as  the  charge  of 
the  court  is  not  sent  up  and  no  exceptions  taken  to  it,  we  pre- 
sume it  was  unobjectionable  to  defendant.  It  is  admitted  that 
the  engine  and  car  were  equipped  with  automatic  couplers,  but 
the  plaintiff  contends  that  for  some  unknown  reason  the  knuckle 
would  not  open  quickly  as  it  should  have  done,  and  that  he 
momentarily  stepped  between  the  cars  to  loosen  it,  when  his 
foot  got  caught,  and  he  was  seriously  injured,  so  that  his  leg  had 
to  be  amputated.  Had  plaintiff  received  instructions  in  car 
coupling,  this  might  not  have  happened.  We  are  not  prepared 
to  say  upon  this  state  of  facts  that  the  plaintiff's  impulsive  act 
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in  stepping  between  the  engine  and  the  car  momentarily  to  open 
the  knuckle  was  per  se  negligence  considering  his  lack  of  in- 
struction and  inexperience  and  the  circumstances  in  which  he 
was  placed.  Doubtless  in  submitting  this  to  the  jury  his  honor 
properly  instructed  them  and  left  it  to  the  jury  to  say  whether 
plaintiff,  being  uninstructed  and  inexperienced,  went  into  obvious 
danger,  and  did  what  a  prudent  man  similarly  circumstanced 
would  not  have  done.  There  is  evidence  of  contributory  negli- 
gence, but  it  comes  from  defendant's  witness  Radford,  assistant 
foreman,  who  testifies  that  he  gave  plaintiff  positive  instructions 
to  sign  the  engineer  down  before  ever  going  behind  a  moving 
engine. 

We  cannot  consider  evidence  of  contributory  negligence  upon 
a  motion  to  nonsuit,  unless  it  is  offered  by  the  plaintiff.  Strick- 
land V.  Railroad,  150  N.  C.  5,  63  S.  E,  161. 

No  error. 

Clark,  C.  J.,  concurs  on  the  further  ground  that  the  car 
coupler  was  a  defective  appliance  and  the  defenses  of  *'assumption 
of  risk"  and  "contributory  negligence"  are  barred  by  the  statute 
(Revised  1905,  §  2636).  Coley  v.  Railroad,  128  N.  C.  534,  39 
S.  E.  43,  57  L.  R.  A.  817,  s.  c.  129  N.  C.  407,  40  S.  E.  195,  57 
L.  R.  A.  817;  Elmore  v.  Railroad,  132  N.  C.  865,  44  S.  E.  620. 
Facts  in  the  last  case  are  identical  with  those  in  this. 

Hoke,  J.,  concurs. 
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Finch  v.  Atlanta  &  C.  Air  Line  Ry. 

(Supreme  Court  of  South  Carolina,  Oct.  29,  1910.) 

[69   S.   E.   Rep.   208.] 

Master  and  Servant — Death  of  Servant — Negligence — Question  for 
Jury. — In  an  action  for  death  of  a  brakeman  run  down  at  night  by 
a  following  train  while  protecting  the  rear  of  his  own  train  ob- 
structing the  main  track,  evidence  held  to  justify  submission  to  the 
jury  of  the  question  of  the  railroad  company's  negligence,  in  that  the 
engineer  of  the  following  train  failed  to  keep  a  lookout  for  persons 
on  the  track,  and  to  give  proper  warning  signals. 

Master  and  Servant — Death  of  Servant — Pre8unq>tion  of  Negli- 
gence.*— There  is  no  presumption  of  negligence  on  the  part  of  a 
railroad  company  from  the  death  or  injury  of  an  employee  by  the 
railroad's  agency  or  instrumentality.  * 

Trial — Instructions — Charge  on  Facts. — In  an  action  for  death  of 
a  railroad  brakeman,  defendant  did  not  introduce  its  ow^n  servants 
to  show  how  the  accident  happened,  and  the  court  instructed  that 
when  a  man  is  killed  and  there  are  no  eyewitnesses,  except  the  em- 
ployees of  the  railroad  company,  it  is  the  company's  duty  to  show 
by  them  how  the  accident  happened,  and  that,  while  the  jury  could 
not  infer  negligence  merely  fiom  the  happening  of  the  accident,  yet, 
after  the  injury  occurred,  if  the  railroad  company  knows  or  has  an 
opportunity  to  know  how  it  happened,  and  does  not  explain,  then 
the  jury  may  infer  negligence  from  its  refusal  to  do  so.  Held,  that 
such  instruction  was  erroneous  as  a  charge  on  the  facts,  as  singling 
out  a  particular  act  or  omission  of  the  defendant,  and  instructing 
that,  if  that  appeared,  the  jury  might  infer  negligence. 

Appeal  from  Common  Pleas  Circuit  Court  of  Oconee  County; 
Robt.  Aldrich,  Judge. 

Action  by  S.  M.  Finch,  as  administrator  of  Carl  Finch,  de- 
ceased, against  the  Atlanta  &  Charlotte  Air  Line  Railway.  Judg- 
ment for  plaintiflF,  and  defendant  appeals.  Reversed  and  re- 
manded. 

/.  P.  Carey,  for  appellant. 

£.  L.  Herndon,  for  respondent. 

♦See  last  foot-note  of  Pittsburgh  Rys.  Co.  v.  Thomas  (C.  C.  A.), 
36  R.  R.  R.  36,  59  Am.  &  Eng.  R.  Cas.,  N.  S..  36;  first  foot-note  of 
Missouri,  etc.,  Ry.  Co.  v.  Williams  (Tex.),  35  R.  R.  R.  770,  58  Am. 
&  Eng.  R.  Cas.,  N.  S.,  770;  foot-note  of  Missouri,  etc.,  Ry.  Co.  r. 
Jones  (Tex.),  35  R.  R.  R.  346,  58  Am.  &  Eng.  R.  Cas.,  N.  S.,  346; 
third  head-note  of  Siegel  v.  Detroit,  etc.,  Ry.  Co.  (Mich.),  35  R.  R. 
R.  311,  58  Am.  &  Eng.  R.  Cas.,  N.  S..  311:  last  foot-note  of  Cham- 
berlain V.  Southern  Ry.  Co.  (Ala.),  34  R.  R.  R.  655,  57  Am.  &  Eng. 
R.  Cas.,  N.  S.,  655;  second  head-note  of  Christensen  v,  Oregon  Short 
Line  R.  Co.  (Utah),  34  R.  R.  R.  253,  57  Am.  &  Eng.  R.  Cas.,  X. 
S.,  253. 
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Woods,  J.  Before  daylight  on  the  morning  of  the  22d  of  July, 
1907,  the  caboose  on  defendant's  freight  train  was  derailed  at 
Crosswell  station.  In  accordance  with  the  rules  of  the  defend- 
ant company,  Carl  Finch,  a  brakeman,  went  back  some  distance, 
having  in  his  hands  a  white  light,  a  red  light,  and  a  fusee,  to 
warn  approaching  trains  of  the  obstruction.  After  getting  the 
caboose  back  on  the  track,  the  engineer  gave  the  whistle  signal 
for  the  brakeman  to  return.  Finch  did  not  respond  to  the  signal, 
and,  as  he  was  alone,  no  direct  evidence  of  the  cause  of  his 
failure  to  return  could  be  offered.  The  conductor  testified  that, 
in  order  to  release  another  train,  he  was  obliged  to  proceed.  A 
fast  passenger  train.  No.  44,  going  in  the  opposite  direction 
towards  Greenville,  passed  No-  71,  at  Crosswell.  After  daylight, 
the  dead  and  mutilated  body  of  Finch  was  found  by  the  crew 
of  No.  39  at  the  point  on  the  track  where  he  had  gone  to  signal. 

The  plaintiff,  as  the  administrator  of  the  estate  of  Carl  Finch, 
in  this  action  recovered  a  judgment  against  the  defendant  rail- 
road company  for  damages  under  the  allegation  that  the  death 
of  his  intestate  was  caused  by  the  negligence,  willfulness,  and 
wantonness  of  the  defendant  (1)  in  failing  to  furnish  sufficient 
help  for  the  operation  and  management  of  its  trains;  (2)  in 
failing  to  promulgate  and  enforce  proper  rules  for  the  protection 
of  the  employees  engaged  in  operating  its  trains;  (3)  in  causing 
and  permitting  Finch  to  work  almost  constantly  and  without 
sufficient  rest  until  he  was  exhausted  by  overwork  and  want  of 
rest;  and  (4)  in  the  failure  of  the  engineer  in  charge  of  the 
engine  and  train  of  cars  by  which  Finch  was  killed  to  keep  a 
lookout  for  persons  upon  the  track,  and  to  give  proper  signals  of 
warning.  The  circuit  judge  instructed  the  jury  that  there  was 
no  evidence  of  willfulness  or  wantonness,  and  that  there  could 
be  no  verdict  for  punitive  damages. 

The  defendant  first  submits  in  support  of  the  appeal  that  the 
circuit  judge  should  have  granted  the  motion  for  a  nonsuit  or 
the  request  that  the  jury  be  instructed  to  find  a  verdict  for  the 
defendant  on  the  ground  (1)  that  there  was  no  evidence  of 
negligence  on  the  part  of  the  defendant;  and  (2)  that  the  evi- 
dence offered  by  the  plaintiff  proved  conclusively  contributory 
negligence  on  the  part  of  the  deceased,  Carl  Finch.  As  the  case 
is  to  go  back  for  a  new  trial,  we  forbear  discussion  or  detailed 
statement  of  the  facts.  The  evidence  appearing  in  the  record 
furnished  no  support  for  the  first,  second,  and  third  specifica- 
tions of  negligence.  We  do  not  think,  however,  in  view  of  the 
circumstances  which  distinguish  this  case  from  that  of  Land  v. 
Southern  Ry.,  67  S.  C.  290,  45  S.  E.  203,  that  the  court  would 
have  been  warranted  in  taking  the  case  from  the  jury,  holding 
that  there  was  not  a  scintilla  of  evidence  for  the  jury  to  consider 
as  to  the  fourth  specification  of  negligence.     We  are  also  of  the 
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opinion  that  the  question  of  contributory  negligence  was  prop- 
erly submitted  to  the  jury. 

The  exception  to  the  charge  must  be  sustained ;  for  the  follow- 
ing instruction  was  clearly  a  charge  on  the  facts  in  violation  of 
the  Constitution :  "Our  law  tries  to  be  just,  humane,  and  reason- 
able. It  does  not  expect  impossibilities.  A  railroad  company 
operating  a  train  of  cars  from  one  place  to  another  over  a  long 
distance  by  day  and  by  night  often  no  one  is  present  for  miles, 
maybe,  except  the  employees  of  the  railroad  company,  and  there- 
fore, when  an  accident  happens  and  a  man  is  killed,  for  instance, 
and  his  lips  are  sealed  in  death,  and  his  legal  representatives  and 
friends  are  far  away  and  no  eyewitnesses  as  to  what  took  place, 
how  it  happened,  but  the  employees  of  the  railroad  company, 
then  the  law  says  it  is  the  duty  of  the  railroad  company  whose 
employees  were  present  at  the  time  and  under  whose  control  the 
train  was  operated,  they  are  to  bring  them  forward  and  explain 
how  the  accident  happened.  You  cannot  infer  negligence  on 
the  part  of  the  railroad  company  merely  from  the  happening  of 
the  accident — from  the  happening  of  an  injury — ^but  after  the 
happening  of  an  injury  to  any  one,  if  the  railroad  company  who 
is  present  through  its  agents  and  servants,  and  knows  how  it 
happened,  or  have  an  opportunity  to  know,  and  they  do  not  come 
forward  and  explain,  then  from  their  refusal  to  explain  the  jury 
may  infer  negligence.  Tho  law  says  that  is  a  rational  conclusion. 
They  having  an  opportunity  to  explain  it,  if  they  do  not  explain, 
it  is  because  they  cannot  explain  in  a  manner  to  their  own  ad- 
vantage. But  that  applies  only  to  simple  negligence.  Where  an 
injury  is  inflicted  and  the  railroad  company  fails  to  explain,  you 
may  infer  negligence  from  their  failure  and  refusal  to  explain 
how  the  injury  occurred."  This  instruction  was  repeated  and 
emphasized  when  the  jury  returned  to  the  court  room  and  asked 
for  further  instruction  on  the  point. 

The  dutv  of  the  court  is  to  define  n^^ligence  and  to  state  the 
principles  of  law  applicable  thereto.  The  general  rule  is  that 
the  court  cannot  indicate  any  particular  fact  and  instruct  the  jury 
that  from  it  the  inference  of  negligence  may  be  drawn.  There 
are,  it  is  true,  some  established  legal  presumptions  when  certain 
facts  appear  which  it  is  proper  to  state  to  the  jury.  For  example, 
the  jury  may  be  told  that  the  presumption  of  negligence  arises 
when  a  passenger  is  injured  by  some  agency  or  instrumentality 
of  the  carrier,  or  when  live  stock  is  killed  on  the  track  by  the 
locomotive  of  a  railroad.  But  the  law  does  not  affix  to  the  death 
or  injury  of  an  employee  by  an  agency  or  instrumentality  of  a 
railroad  company  the  presumption  of  negligence.  Land  v. 
Southern  Ry.,  supra.  What  inferences  may  be  drawn  from  the 
circumstances  appearing  on  the  trial  from  the  direct  evidence, 
from  the  manner  of  the  witnesses,  the  introduction  of  evidence, 
or  the  failure  to  introduce  it — all  are  for  the  jury.     The  Con- 
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stitution  does  not  allow  the  presiding  judge  to  state  the  evidence, 
much  less  does  it  allow  him  to  single  out  any  particular  act  or 
omission  of  the  defendant,  and  instruct  the  jury  that,  if  that 
appears,  then  they  may  infer  that  the  defendant  was  nesjligent. 
Lampley  v.  Atlantic  C.  L.  Ry.,  71  S.  C.  156,  50  S.  E.  773; 
Weaver  v.  Southern  Ry.,  76  S.  C.  49,  56  S.  E.  657,  121  Am.  St. 
Rep.  934 ;  Turbyfill  v.  Atlanta  &  C.  A.  L.  Ry.,  83  S.  C.  325,  65 
S.  E.  278. 

It  is  the  judgment  of  this  court  that  the  judgment  of  the  cir- 
cuit court  be  reversed,  and  the  cause  be  remanded  to  that  court 
for  a  new  trial. 


Yazoo  &  M.  V.  R.  Co.  v,  Stansberry. 

(Supreme  Court  of  Mississippi,  Oct.  24,  1910.) 

[53    So.    Rep.    389.] 

• 

Master  and  Servant — ^Volunteer — Railroad  Conductor — Scope  of 
Authority.* — A  railroad  conductor,  by  virtue  of  his  employment  as 
such,  has  no  authority  to  employ  agents  or  servants  for  the  railroad 
company,  except  in  cases  of  emergency  demanding  extra  labor. 

Master  and  Servant — Injury  to  Minors — Railroads — Employment 
by  Conductor. — Where  a  railroad  conductor,  in  the  absence  of  any 
emergency  and  without  authority,  agreed  to  permit  plaintiff's  minor 
son  to  ride  on  a  freight  train,  in  consideration  of  his  services  in  as- 
sisting the  train  crew  in  loading  and  unloading  freight,  the  railroad 
company  was  not  liable  to  plaintiff  for  injuries  sustained  by  the 
son,  resulting  from  his  own  negligence  and  unskillfulness. 

Appeal  from  Circuit  Court,  Wilkinson  County;  M.  H.  Wilkin- 
son, Judge. 

Action  by  A.  H.  Stansberry  against  the  Yazoo  &  Mississippi 
Valley  Railroad  Company.  Judgment  for  plaintiff,  and  defend- 
ant appeals.     Reversed  and  remanded. 

Mayes  &  Longstreet,  for  appellant. 
Bratnlette  &  Tucker,  for  appellee. 

Smith,  J.     Appellee's  minor  son,  aged  17,  without  appellee's 

knowledge  or  consent,  desiring  to  go  from  the  town  of  Ashwood 

to  the  town  of  Slaughter  and  return,  applied  to  the  conductor  of 

t         ......  -  .       * 

♦See  foot-note  of  Hcndrickson  v.  Louisville,  etc.,  Ry.  Co.  (Ky.), 
35  R  R.  R.  774,  58  Am.  &  Eng.  R.  Cas.,  N.  S..  774;  second  para- 
graph of  second  foot-note  of  Welch  v.  Boston  (Mass.),  35  R.  R.  R. 
35,  58  Am.  &  Eng.  R.  Cas.,  N.  S.,  35;  Louisville  &  N.  R.  Co.  v. 
Vaughn's  Transfer  Co.  (Ky.),  34  R.  R.  R.  81,  57  Am.  &  Eng.  R. 
Cas.,  N.  S.,  81. 
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one  of  ai>pellaiit's  mixed  trains  for  permission  to  travel  thereon, 
in  consideration  of  his  assisting  the  train  crew  in  loading  and 
unloading  freight.  To  this  the  conductor  agreed.  While  ren- 
dering such  service  the  boy  was  injured,  without  n^ligence  on 
the  part  of  the  appellant  or  its  employees.  No  evidence  was 
introduced  by  either  side  tending  to  show  what  authority  the 
conductor  had  to  employ  assistance  in  operating  his  train,  other 
than  the  employees  furnished  him  by  the  railroad  company.  At 
the  close  of  the  evidence  the  court  peremptorily  instructed  the 
jury  to  find  for  the  plaintiff,  leaving  to  their  determination  only 
the  amount  of  damages.  From  a  verdict  and  judgment  in  favor 
of  appellee,  this  appeal  is  taken. 

The  contention  of  appellee  is  that  the  relation  of  master  and 
servant  existed  between  him  and  his  son,  and  that  appellant,  by 
employing  his  son,  his  servant,  without  his  (appellee's)  consent, 
i:i  an  obviously  dangerous  business,  became  responsible  to  the 
appellee  for  any  injury  which  his  son  might  sustain  while  so  en- 
gaged, and  which  can  be  rationally  attributed  to  the  undertaking, 
even  though  the  injury  resulted  immediately  from  the  negligence 
or  unskill fulness  of  his  son;  that  the  act  of  the  conductor  in 
employing  his  son  was  the  act  of  appellant  for  which  appellant 
is  responsible.  In  this  he  is  fully  supported  by  the  decision  of 
the  Supreme  Court  of  Kentucky  in  Railroad  Co.  v,  Willis,  83 
Ky.  57.  4  Am.  St.  Rep.  124,  a  case  wherein  the  facts  were  almost 
identical  with  the  facts  in  the  case  at  bar.  The  primary  test  to 
determine  appellants  liability  is  whether  the  act  of  its  conductor 
in  employing  appellee's  son  was  within  the  scope  of  the  con- 
ductor's employment.  If  not,  no  liability  attaches  therefor.  All 
of  the  authorities  seem  to  agree  that  a  conductor  of  a  railroad 
train,  simply  by  virtue, of  his  employment  as  such,  and  without 
being  specially  authorized  so  to  do.  has  no  authority  to  em- 
ploy agents  or  servants  for  the  company,  except  in  cases  of 
emergency  demanding  extra  labor.  1  Elliott  on  Railroads  (2d 
Ed.)  §  302,  and  authorities  as  cited. 

If  the  ground  of  the  decision  of  the  Kentucky  court  in  the  case 
of  Railroa^i  Co.  r.  Willis,  supra,  is  that  in  employing  the  plain- 
tiff's minor  son  the  condviCtor  was  acting  within  the  scope  of 
his  authority,  then  the  decision  is  necessarily  overruled  bv  the 
later  case  of  Clarke  r.  Railroad  Co.,  Ill  S.  W.  344,  33  Ky.'Law 
Rep.  797,  wherein  the  court  laid  down  the  rule  as  we  have  here- 
inbefore stated  it.  The  ground  of  this  decision  seems  to  be  that, 
while  the  plaintiff's  son  was  not  employed  by  the  conductor  in 
the  sense  that  he  was  to  receive  wages  for  his  labor,  he  was, 
at  the  request  or  under  the  direction  of  the  conductor,  rendering 
service  for  the  railroad  company  at  the  time  of  injury,  and 
that  the  request  or  direction  of  the  conductor  was  a  wrongful 
interference  with  the  rights  of  the  plaintiff,  for  which  the  rail- 
road company  was  responsible.     In  the  absence  of  an  emergency 
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requiring  such,  it  was  equally  beyond  the  scope  of  the  conductor's 
employment  for  him  to  request  or  direct  a  person  to  render  serv- 
ice for  the  railroad  company,  where  such  person  was  not  al- 
ready employed  by  the  company.  The  right  so  to  do  would 
necessarily  carry  with  it  the  right  of  such  person  to  demand  pay 
from  the  conductor  for  the  service  rendered.  In  the  absence  of 
an  emergency,  a  conductor  is  limited  in  the  operation  of  his  train 
to  the  service  of  such  persons  as  are  furnished  him  by  the 
master  for  that  purpose. 

It  follows,  from  the  foregoing  views,  that  appellant  was  not 
responsible  for  the  act  of  conductor  in  employing  appellee's  son, 
and  that  the  court  erred  in  granting  the  peremptory  instruction 
requested  by  appellee.  We  express  no  opinion  relative  to  the 
other  questions  involved  herein. 

Reversed  and  remanded. 


Hardy  v.  Chicago,  R.  I.  &  P.  Ry.  Co. 

(Supreme  Court  of  Iowa,  Oct.  26,  1910.) 
[127  N.  W.  Rep.  1093.] 

Master  and  Servant — Blasting  Operations — Duty  of  Vice  Princi- 
paL — A  vice  principal  in  charge  of  blasting  was  chargeable  with 
knowledge  of  its  latent,  as  well  as  patent,  dangers. 

Master  and  Servant — Blasting  Operations — Negligence. — The  act 
of  a  vice  principal  in  charge  of  blasting  in  directing  a  woikman  to 
load  a  hole  immediately  after  it  had  been  sprung  was  negligent. 

Master  and  Servant — Vice  Principal — Superintendent* — The  su- 
perintendent of  excavation  work  was  a  vice  principal,  and  not  a 
fellow  servant  of  a  workman  injured  through  loading  a  hole  for 
blasting  under  a  direction  negligently  given  by  the   superintendent, 

♦For  the  authorities  in  this  series  on  the  question  whether  a  fore- 
man was  acting  on  a  paiticular  occasion  as  a  fellow  servant  or  vice 
principal  with  respect  to  a  workman  under  his  orders,  see  last  foot- 
note of  Cleveland,  etc.,  Ry.  Co.  v.  Poland  (Ind.),  36  R.  R.  R.  212, 
59  Am.  &  Eng.  R.  Cas.,  N.  S.,  212;  foot-note  of  Berglund  v.  Illinois 
Cent.  R.  Co.  (Minn.).  36  R.  R.  R.  26,  59.  Am.  &  Eng.  R.  Cas.,  N. 
S.,  26. 

For  the  authorities  in  this  series  on  the  question  who  are  vice 
principals  or  superior  servants,  see  first  foot-note  of  Cleveland,  etc., 
Ry.  Co.  V,  Poland  (Ind,),  36  R.  R.  R.  212,  59  Am.  &  Eng.  R.  Cas., 
N.  S.,  212;  last  paragraph  of  last  foot-note  of  Hallock  v.  New  York, 
etc.,  Ry.  Co.  (N.  Y.),  35  R.  R.  R.  332,  58  Am.  &  Eng.  R.  Cas.,  N. 
S.,  332;  last  foot-note  of  Illinois  Cent.  R.  Co.  v.  Hart  (C.  C.  A.), 
36  R.  R.  R.  220,  59  Am.  &  Eng.  R.  Cas.,  N.  S.,  220;  last  foot-note 
of  Jachetta  V.  San  Pedro,  etc.,  R.  Co.  (Utah),  36  R.  R.  R.  13,  59  Am. 
&  Eng.  R.  Cas.,  N.  S.,  13. 
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though  the  latter  sometimes  operated  a  crane  and  acted  as  engi- 
neer, where  he  at  all  times  exercised  entire  control. 

Master  and  Servant — Directions  by  Superior^Liability  of  Em- 
ployer.t — It  is  not  every  direction  respecting  the  progress  of  work 
given  by  a  superior  employee  which  binds  the  employer;  but,  where 
a  peremptory  order  of  a  person  in  complete  control  places  an  em- 
ployee in  great  peril,  the  employer  will  be  held  responsible  for  the 
act  as  involving  a  nondelegable  duty. 

Master  and  Servant — Directions  by  Superior — Right  of  Employee 
to  Rely4 — A  workman  directed  by  his  superintendent  to  load  a  hole 
for  blasting  could  assume  that  it  was  safe  to  do  so,  in  the  absence 
of  knowledge  to  the  contrary. 

Master  and  Servant — Direction  by  Employer — Employee's  Right 
to  Rely.§ — Generally  an  employee  may  be  deemed  to  have  used 
ordinary  care  when  acting  under  express  invitation  or  advice  by  the 
employer,  though  otherwise  his  conduct  would  show  negligence. 

Master  and  Servant — Blasting  Operations — ^Contributory  Negli- 
gence— ^Jury  Question. — Whether  an  employee  injured  by  an  explo- 
sion while  loading  a  hole  for  blasting  was  guilty  of  contributory 
negligence   held,  under  the   evidence,  a  jury  question. 

Damages  —  Personal  Injuries  —  Excessiveness  of  Recovery. — Fif- 
teen thousand  dollars  was  excessive  by  $3,000  as  recovery  for  in- 
jury to  an  employee  caused  by  an  explosion  while  he  was  loading  a 
hole  for  blasting,  though  his  breast,  arms,  and  thigh  were  burned, 
his  eyes  were  closed  for  10  days,  he  was  in  a  hospital  for  3  weeks, 
confined  to  bed  for  several  weeks,  the  wounds  did  not  heal  for 
nearly  a  year,  and  then  left  scarred  tissue,  deadened  to  sensation, 
not  porous  or  resistant  to  cold,  though  the  sight  of  the  left  eye 
was  lost  and  the  right  eye  impaired  with  danger  of  future  loss  of 
sight,  and  he  had  a  life  expectancy  of  41^4  years,  where  he  was 
previously  employed  at  from  $1.35  to  $2  a  day,  and  his  earning  ca- 
pacity was  not  destroyed. 


tFor  the  authorities  in  this  scries  on  the  question  what  are,  and 
are  not,  the  nonassignable  duties  of  a  master,  see  last  foot-note  of 
Cleveland,  etc.,  Ry.  Co.  v.  Poland  (Ind.),  36  R.  R.  R.  212,  59  Am. 
&  Eng.  R.  Cas.,  N.  S.,  212;  first  foot-note  of  Chamberlain  r.  South- 
ern Ry.  Co.  (Ala.),  34  R.  R.  R.  655,  57  Am.  &  Eng.  R.  Cas.,  N.  &, 
655. 

$For  the  authorities  in  this  series  on  the  subject  of  the  right  of 
a  railroad  employee  to  assume  that  his  master  or  his  representative 
has  or  will  .perform  its  duties  to  him,  see  first  foot-note  of  Mc- 
Connell  v.  Pennsylvania  R.  Co.  (Pa.),  34  R.  R.  R.  84,  57  Am.  &  Eng. 
R.  Cas.,  N.  S.,  84;  fourth  foot-note  of  Vaillancourt  v.  Grand  Trunk 
R.  Co.  (Vt.).  33  R.  R.  R.  353.  56  Am.  &  Eng.  R.  Cas.,  N.  S.,  353. 

§See  last  foot-note  of  St.  Louis,  etc.,  R.  Co.  v.  Morris  (Kan.),  28 
R.  R.  R.  356,  51  Am.  &  Eng.  R.  Cas..  N.  S.,  356;  last  paragraph  o! 
foot-note  of  Stenvog  v.  Minnesota  Transfer  Co.  (Minn.),  35  R.  R- 
R.  39,  58  Am.  &  Eng.  R.  Cas.,  N.  S.,  39;  last  foot-note  of  McDonnell 
V.  New  York,  etc.,  R.  R.  (Mass.),  25  R.  R.  R.  525,  48  Am.  &  Eng. 
R.  Cas..   N.   S.,   525. 
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Appeal  from  District  Court,  Johnson  County;  R.  P.  Howell, 
Judge. 

Action  for  damages  resulted  in  a  judgment  against  defendant, 
from  which  it  appeals.    Affirmed  on  condition. 

Carroll  Wright  and  /.  L.  Parrish,  for  appellant. 
Wade,  Dutcher  &  Davis,  for  appellee. 

Ladd,  J.  At  the  first  trial  the  only  issue  submitted  to  the 
jury  was  whether  the  defendant  was  negligent  in  failing  to  in- 
struct and  warn  plaintiff  respecting  the  dangers  incident  to  the 
work  in  which  he  was  employed.  On  appeal  the  evidence  was 
held  insufficient  to  establish  negligence  as  alleged  (139  fowa,  314, 
115  N.  W.  8,  19  L.  R.  A.  [N.  S.]  997),  and  upon  remand  an 
amendment  to  the  petition  was  filed,  in  which  it  was  alleged  that 
defendant  was  negligent,  in  that  its  vice  principal  ordered  plain- 
tiff by  an  imperative  command  to  pour  powder  into  a  hole  and 
to  go  into  a  place  of  danger,  knowing  that  the  hole  had  just  been 
sprung,  and  having  knowledge  of  the  danger  that  sparks  or 
heated  rock  might  be  in  said  hole,  and  as  to  which  the  plaintiff 
claimed  he  had  no  knowledge.  In  support  of  this  charge  of 
negligence  and  as  bearing  on  the  issue  of  contributory  negli- 
gence, the  evidence  tended  to  show  that  plaintiff  entered  the 
employment  of  defendant  in  April,  1901,  with  a  gang  of  men 
operating  a  steam  shovel.  Up  to  July  4th  of  that  year  he  worked 
in  the  pit,  the  duty  of  himself  and  four  others  being  to  bring 
forward  and  lay  ties  and  rails  in  front  of  the  steam  shovel  when 
it  had  cleared  sufficient  space,  so  that  it  could  move  forward  in 
performing  its  work.  He  quit  on  the  last-named  day,  and  did 
not  resume  his  work  until  about  October  1st.  From  then  on 
his  work  was  in  the  pit  or  in  drilling  holes  and  assisting  in  load- 
ing them  with  dynamite  to  be  exploded  so  as  to  loosen  the  earth 
in  embankments  or  when  frozen,  the  more  readily  to  be  shoveled 
on  board  of  -cars.  About  ^lay  1,  1902,  he  was  employed  as 
"powder  monkey;"  his  duties  being  to  handle  the  dynamite  and 
powder.  It  appears  that  prior  to  this  time  powder  had  not  been 
used,  but  thereafter  some  40  or  50  holes,  2  or  25^  inches  in 
diameter  and  15  to  30  feet  deep,  were  drilled  from  16  to  20  feet 
hnck  from  the  edge  of  the  bank  being  removed.  Into  each  of 
these  he  had  dropped  four  or  five  sticks  of  dynamite,  the  last 
v\ith  a  fuse  about  two  feet  long  lighted.  The  resulting  explosion 
enlarged  the  hole  at  the  bottom,  and  usually  this  was  repeated 
with  seven  or  eight  sticks  of  dynamite.  This  was  called  "spring- 
ing*' the  hole.  Afterwards,  but  not  until  the  place  was  reached 
by  the  steam  shovel,  the  hole  was  loaded  by  pouring  into  it  150 
to  200  pounds  of  powder  with  several  hundred  pounds  of  dyna- 
mite, and  this  was  discbareed  by  the  use  of  an  electric  battery. 
On  the  evening  of  July  12th  James  Nesmith,  who  was  in  charge 
of  the  work  for  defendant,  went  to  Davenport  to  procure  powder, 
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and  a  few  minutes  prior  to  his  return  on  the  following  morning 
a  hole  the  drilling  of  which  had  just  been  completed  had  been 
sprung.  As  the  train  came  in,  plaintiff  went  down  to  the  car 
some  60  or  70  feet  distant.  The  work  could  not  proceed  until 
the  hole  was  shot,  and  Nesmith  immediately  inquired  if  it  was 
ready  to  shoot.  Plaintiff  responded  that  he  had  just  sprung  it. 
Nesmith  said:  "It  don't  make  a  damn  bit  of  difference.  Go 
on  (or  hurry  up)  and  load  it.  We  have  got  to  have  (or  I  want 
to  get)  something  done.  We  are  all  late."  Plaintiff  took  a  can 
up  to  the  hole,  opened  it,  laid  it  so  that  the  powder  would  run 
in.  The  opening  in  the  can  was  about  an  inch  in  diameter,  and 
after  a  moment,  observing  the  powder  still  running,  he  exhibited 
some  of  it  to  Nesmith,  with  the  remark  that  it  was  finer  than 
that  which  they  had  been  using.  He  then  put  the  powder  back» 
and  shortly  afterwards  reached  down  and  lifted  the  can  on  end 
so  all  the  powder  would  run  out,  when  there  was  an  explosion^ 
seriously  injuring  him.  The  plaintiff  was  then  about  22  years 
of  age,  had  never  noticed  fire  or  cinders  in  the  holes,  but  had 
observed  dust  or  smoke  arise  therefrom,  after  explosions.  He 
had  never  made  a  study  of  the  subject,  nor  had  fie  been  informed 
as  to  the  conditions  probable  after  springing.  Previous  to  this 
no  hole  had  been  loaded  within  an  hour  after  being  spnmg,  and 
probably  none  had  been  sprung  and  loaded  on  the  same  day. 
For  a  more  detailed  statement  of  the  record,  see  opinion  on  the 
former  appeal  (139  Iowa,  314,  115  N.  W-  8,  19  L.  R.  A.  \K. 
S.]  997).  The  second  trial  resulted  in  a  judgment  for  plaintiff, 
and  it  is  said  by  appellant  that  a  verdict  should  have  been  directed 
for  defendant  for  that  (1)  James  Nesmith  who  gave  the  order 
in  doing  so  did  not  act  as  vice  princinal  of  defendant;  and  (2) 
it  conclusively  appeared  that  plaintiff  by  his  own  negligence  con- 
tributed to  his  injuries,  and  that  there  was  error  in  not  submitting 
the  issue  as  to  whether  plaintiff  assumed  the  risk. 

1.  No  question  is  raised  but  that  Nesmith  in  giving  the  order 
was  negligent.  Nesmith  knew  that  the  hole  had  just  been  sprung, 
and  as  representative  of  the  defendant  was  charged  with  knowl- 
edge of  the  dangers,  latent  as  well  as  patent,  ordinarily  accom- 
panying the  business  which  was  being  done.  Without  investi- 
gation, he  peremptorily  directed  plaintiff  to  load  the  hole  im- 
mediately. As  the  place  was  then  one  of  great  peril,  there  can 
be  no  doubt  but  that  the  act  of  Nesmith  was  not  only  negligent, 
but  one  for  which  the  defendant  was  responsible.  He  was 
superintendent  of  the  work  in  excavating  and  removing  the  em- 
bankment. He  hired  and  discharged  employees  engaged  thereat, 
and,  though  he  sometimes  operated  the  crane  to  which  the  shovel 
was  attached  and  at  others  acted  as  engineer,  he  at  all  times  ex- 
ercised entire  control.  Manifestly  he  was  vice  principal  with 
reference  to  the  work  being  done,  and.  as  the  order  in  effect 
assigned  plaintiff  a  dangerous  place  at  which  to  work,  it  was 
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masterial  in  character,  and  not  merely  that  of  a  fellow  servant. 
Of  course,  it  was  part  of  plaintiff's  duty  to  load  the  holes,  but 
not  at  a  time  when  this  was  likely  to  cause  an  explosion.  The 
effect  of  the  order  was  to  require  him  to  work  in  a  situation 
exposed  to  a  peril  not  theretofore  encountered,  nor  in  so  far  as 
appears  contemplated.  Not  every  direction  •  with  reference  to 
the  progress  of  the  work  even  when  given  by  a  superior  servant 
is  to  be  regarded  as  coming  from  the  master  as  appears  from  the 
authorities  relied  on  by  appellant.  Hathaway  v.  Railway,  92 
Iowa,  341,  60  N.  W.  651;  McGinley  v.  Levering,  152  Pa.  366, 
25  Atl.  824;  Dill  v,  Marmon,  164  Ind.  507,  73  N.  E.  67,  69  L. 
R.  a.  163.  But  where  the  effect  of  the  peremptory  order  of  a 
person  in  complete  control,  as  was  Nesmith,  is  to  plsuze  the  em- 
ployee in  a  place  of  great  peril  in  which  to  perform  his  duties, 
the  decisions  are  conclusive  that  the  principal  will  be  held  respon- 
sible for  the  act  as  nondelegable.  McGuire  z\  Waterloo  &  C. 
F.  Mill  Co.,  137  Iowa,  447,  113  N.  W.  850;  Meiers.  Wav, 
Johnson,  Lee  &  Co.,  136  Iowa,  302,  111  N.  W.  420,  125  Am. 
St.  Rep.  254;  Beresford  v.  Am.  Coal  Co.,  124  Iowa,  44,  98  N. 
W.  902,  70  L.  R.  A.  256. 

2.  Even  though  plaintiff  had  loaded  40  or  50  holes  previous 
to  the  last  accident,  he  had  done  so  at  times  when  no  question  as 
to  the  existence  of  live  sparks  or  heat  therein  could  well  have 
arisen.  He  may  have  known  that  the  explosion  of  sticks  of  dy- 
namite at  the  bottom  caused  fire  and  heat,  but  there  is  nothing 
in  the  record  justifying  the  conclusion  that  he  was  aware  of  how 
soon  thereafter  it  would  be  safe  to  load  with  powder.  In  drill- 
ing water  was  poured  in  the  holes,  and  theretofore  no  attempt 
to  load  had  ever  been  made  within  an  hour  after  springing,  and 
probably  not  until  the  following  day.  How,  then,  can  it  be  said 
that  he  was  at  fault  in  obeying  the  peremptory  order  of  Nesmith  ? 
He  was  not  bound  to  set  up  his  judgment  against  that  of  the 
superintendent  in  charge.  If  he  did  not  know  whether  it  was 
then  dangerous  to  load  the  hole,  he  might  assume,  m  the  absence 
of  a  showing  to  the  contrary,  that  Nesmith  did  know  and  act 
accordinglv.  As  well  stated  in  Illinois  Steel  Co.  v,  Schymanow- 
ski,  162  111.  459,  44  N.  E.  879:  **\Vhen  the  master  orders  the 
servant  to  perform  his  work,  the  latter  has  a  right  to  assume 
that  the  former,  with  his  superior  knowledge  of  the  facts,  would 
not  expose  him  to  unnecessary  perils.  The  servant  has  a  rij^ht 
to  rest  upon  the  assurance  that  there  is  no  danger,  which  is  im- 
plied by  such  order.  The  master  and  servant  are  not  altogether 
upon  a  footing  of  equality.  The  primary  duty  of  the  latter  is 
obedience,  and  he  cannot  be  charged  with  negligence  in  obeying 
an  order  of  the  master  unless  he  acts  recklessly  in  so  obeying. 
Whether  he  acted  thus  recklessly  in  obeying  his  master's  order, 
or  whether  he  acted  as  a  reasonably  prudent  person  should  act, 
are  questions  of  fact,  to  be  determined  by  the  jury."     Though 
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the  employee  might  have  doubted  the  5afety  of  loading  the  hole 
if  left  to  his  own  judgment,  the  direction  of  the  superintendent 
might  have  set  all  these  doubts  at  rest  and  have  induced  him  to 
do  what  he  otherwise  might  not  have  done.  Says  Mr.  Labatt 
in  his  work  on  Master  and  Servant,  §  451 :  "An  assurance  of 
safety,  like  a  specific  order,  may  be  regarded  as  having  the  effect 
of  lulling  the  servant  into  a  feeling  of  security,  and  give  him 
good  reason  to  believe  that  there  was  no  need  for  the  vigilance 
which  he  would  otherwise  have  exercised.''  That  author  also 
points  out  that  though,  in  the  absence  of  an  order,  the  servant 
might  be  held  to  have  been  aware  of  the  danger,  and  therefore  to 
have  been  negligent,  yet,  if  ordered  by  the  master,  he  may  be 
excused  for  yielding  to  his  better  information,  judgment,  or 
stronger  will  and  held  to  have  acted  with  ordinary  prudence. 
Quoting  from  section  439 :  "There  is  also  a  large  class  of  cases 
in  which  that  fact  is  treated  as  a  differentiating  element,  and  in 
which  the  courts  apply  a  doctrine  which,  in  so  far  as  it  is  sus- 
ceptible of  formal  enunciation,  may  be  stated  as  follows:  Al- 
though the  circumstances,  when  abstracted  from  the  fact  of  the 
giving  of  the  order,  may  be  such  as  to  justify  a  court  in  holding 
that  the  servant  appreciated  the  danger  to  which  his  injury  was 
due,  and  was  negligent  in  subjecting  himself  to  that  danger, 
such  a  conclusion  is,  in  a  large  number  of  instances,  not  warranta- 
ble, if  the  testimony  goes  to  show  that  the  immediate  occasion 
of  his  being  subjected  to  that  danger  was  his  compliance  with 
the  order.  The  effect  of  this  doctrine  is  that  where  the  servant 
in  obedience  to  an  order  perfonned  a  duty  which,  though  dan- 
gerous, is  not  so  dangerous  as  to  threaten  immediate  injury,  or 
where  it  is  reasonably  probable  that  the  work  may  be  safely 
done  by  using  more  than  ordinary  caution  or  skilh  he  may  re- 
cover if  injured.  It  will  be  seen  that  this  rule  when  analyzed 
amounts,  tc  nothing  more  than  a  statement  that  -n  determining 
what  is  ordinary  care  on  the  part  of  a  given  individual  all  the 
circumstances  of  his  position  should  be  regarded,  including  in 
cases  like  the  present  the  servant*s  orders,  the  demands  of  his 
duty,  the  apparent  risk  to  be  met,  and  the  purpose  of  his  action, 
no  less  than  his  physical  surroundings.  Having  weighed  all 
these  considerations,  unless  the  case  then  discloses  that  the  risk 
was  such  as  would  not  be  taken  by  a  man  of  common  prudence 
so  situated,  the  court  cannot  justly  declare  that  the  taking  of 
that  risk  by  the  servant  in  obedience  to  orders  was  negligent. 
The  practical  result  of  such  a  doctrine  when  stated  in  terms  of 
the  servant's  knowledge  is  that  the  servant  may  maintain  an 
action,  unless  he  not  only  knows  what  is  the  risk  to  be  encoun- 
tered, but  also  that  it  will  probably  be  attended  with  injury  which 
he  cannot  avoid  by  the  exercise  of  care  and  caution." 

The  general  rule  is  that  the  servant  may  often  be  deemed  to 
have  used  ordinary  care  when  acting  under  the  express  invita- 


Vol  38  R  R  R— Vol  61  Am  &  Eng  R  Cas  N  S        769 

Hardy  v.  Chicago,   R.   I.  &   P.   Ry.  Co 

tion  or  advice  of  the  master,  even  though  but  foi*  that  circum- 
stance his  conduct  would  be  deemed  clear  evidence  of  negligence. 
Shear.  &  Red.  Neg.  §  91.  As  said  in  Moline  Plow  Co.  v,  An- 
derson, 19  111.  App.  417:  "The  law  recognizes  that  under  the 
influence  of  a  direct  and  personal  order  or  urging  of  this  kind 
the  master  and  servant  do  not  stand  on  equality.  The  servant 
is  not  left  to  his  cool  judgment,  but  ^cts  under  the  personal  in- 
fluence of  the  master,  which  for  many  obvious  reasons  is  very 
great.  The  law  makes  allowance  for  this,  and  visits  the  conse- 
quence of  the  negligence  on  the  master."  See  Patterson  v.  Ry., 
76  Pa.  389,  18  Am.  Rep.  412;  Chicago  &  N.  W.  Ry.  v.  Bayfield, 
37  Mich.  205 ;  Richmond  &^  D.  Ry.  v.  Budd,  88  Va.  648,  14  S. 
E.  361 ;  and  generally  cases  collected  in  note  to  section  439, 
Labatt's  Master  and  Servant.  As  already  intimated,  the  facts 
of  this  case  bring  it  within  the  above  rule.  It  may  be  that,  as 
was  held  on  the  former  appeal,  defendant  was  not  negligent 
in  failing  to  instruct  and  warn  plaintiff  with  respect  to  the  dan- 
gers incident  to  the  work  in  which  he  was  employed  and  that, 
with  reference  to  that  charge  of  negligence,  the  plaintiff's  knowl- 
edge was  such  as  to  preclude  recovery,  though  it  would  be  diffi- 
cult to  discover  anything  in  the  record  carrying  to  him  informa- 
tion of  how  long  after  a  hole  had  been  sprung  it  would  be  cool 
I  enough  to  be  loaded.     But  whether  he  was  negligent  in  what 

he  did  in  pursuance  of  a  peremptory  order  of  the  superintendent, 
notwithstanding  the   knowledge   he   must   be  assumed    to   have 
'  possessed,  is  quite  another  question,  and  one  which  was  not  be- 

fore the  court  on  the  former  appeal.  Undoubtedly  language  will 
be  found  in  that  opinion  which  would  seem  to  foreclose  recovery 
on  the  issue  submitted  to  the  jury  on  the  last  trial,  but,  in  so  far 
as  more  was  there  said  than  necessary  in  holding  that  defendant 
was  not  negligent  in  omitting  to  warn  or  explain  to  plaintiff  the 
dangers  incident  to  the  handling  of  explosives  upon  his  employ- 
ment as  powder  monkey  for  the  reason  that  plaintiff  was  aware 
of  these  and  with  respect  to  such  negligent  omission  did  not  ob- 
serve the  caro  the  law  exacted  of  him,  it  was  not  pertinent  to 
the  matters  presented,  and  must  be  regarded  as  dicta.  Indeed, 
it  is  there  noted  that  the  conduct  of  Nesmith  on  this  occasion 
was  not  before  the  court  for  consideration  as  an  act  of  negli- 
gence, and  it  necessarily  follows  that  it  was  not  then  for  the 
court  to  say  whether  in  obeying  Nesmith's  peremptory  command 
the  plaintiff  was  negligent.  We  are  of  the  opinion  that  the  issue 
as  to  plaintiff  having  contributed  to  his  injury  by  his  own  neg- 
ligence was  rightly  submitted  to  the  jury. 

3.  The  contention  that  the  court  erred  in  not  submitting  the 
issue  as  to  assumption  or  risk  is  ruled  by  Martin  v,  Des  Moines 
Edison  Light  Co.,  131  Iowa,  724,  106  N.  W.  359. 

4.  It  is  contended  that  the  amount  allowed  as  damages, 
$15,000,  is  excessive.    He  was  burned  over  his  breast,  two-thirds 

38  R  R  R-49 
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of  the  surface  of  the  forearm  and  half  of  his  arm,  and  a  space 
on  his  thigh  as  large  as  the  hand.  Both  eyes  were  closed  for 
10  days,  and  he  was  in  the  hospital  at  Davenport  for  three  weeks, 
when  he  was  removed  to  his  home  in  Oxford.  He  was  confined 
to  his  bed  until  the  last  of  August,  but  did  not  suflFer  a  great 
deal  of  pain  except  when  the  dressings  were  changed.  He  could 
not  sleep  well,  and  the  wounds  did  not  heal  finally  until  the  fol- 
lowing April,  and  then  left  scarred  tissue  where  burned.  This 
was  deadened  to  sensation,  not  porous  or  resistant  to  cold,  and 
seemed  too  tight.  The  sight  of  the  left  eye  was  lost,  and  the 
right  eye  was  weak,  and  he  could  not  "see  much  over  five  or 
ten  minutes.  It  commences  to  water  and  burn  and  everything 
blurrs."  According  to  a  physician,  his  left  eye  cannot  be  re- 
stored or  improved,  and  is  "a  constant  menace  to  the  vision  of 
the  right  eye"  because  of  sympathetic  ophthalmia  wh:ch  is  lia- 
ble to  destroy  the  sight  of  the  right  eye."  A  piece  of  powder  is 
in  the  corner  of  the  right  eye,  and  cannot  safely  be  removed  and 
the  vision  of  the  right  seems  to  have  decreased  since  he  exam- 
ined it  two  years  before.  Prior  to  the  injury  he  was  in  good 
health,  earning  $1.75  per  day  with  a  life  expectancy  according  to 
the  American  Experience  Tables  of  41.53  years.  At  the  time  of 
the  last  trial  in  February,  1909,  he  was  engaged  in  chopping 
wood.  In  the  winter  previous  he  worked  in  a  poultry  house 
for  a  month  at  $1.35  per  day.  He  was  employed  in  helping  to 
put  in  a  water  system  at  West  Branch  the  summer  before  at  $2 
per  day,  and  had  "worked  about  town  at  pretty  near  everything 
that  was  done.'*  For  two  years  and  one-half  he  served  as  street 
commissioner  at  Oxford  at  $40  per  month.  Evidently  his  earn- 
ing capacity  had  not  been  greatly  impaired  and  will  not  be,  un- 
less the  sight  of  the  right  eye  shall  be  lost.  On  the  former  trial 
the  verdict  was  $8,000.  While  the  loss  of  an  eye  is  a  serious 
injury,  we  are  inclined  to  the  opinion  that,  in  view  of  the  show- 
ing as  to  his  earning  capacity  since  the  accident,  the  verdict  was 
excessive.  The  case  is  quite  similar  to  that  of  Ribich  v.  Lake 
Superior  Smelting  Company,  123  Mich.  401,  82  N.  W.  279, 
48  L.  R.  A.  649,  81  Am.  St.  Rep.  215,  where  a  pot  exploded 
throwing  the  molten  matter  therein  into  the  eyes  of  the  employee. 
The  sight  of  one  eye  was  entirely  destroyed,  and  the  other  se- 
riously injured.  A  verdict  of  $15,000  was  held  to  be  excessive, 
and  a  remission  of  $5,000  exacted. 

If  the  plaintiff  shall  file  a  remittitur  of  the  amount  allowed  in 
excess  of  $12,000,  the  judgment  as  so  modified  may  stand;  other- 
wise it  will  be  reversed. 

Affirmed  on  condition. 
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(Circuit  Court  of  Appeals,  Seventh  Circuit,  May  11,  1910.) 

[179  Fed.  Rep.  494.] 

Master  and  Servant — Master's  Liability  for  Injury  to  Servant — 
Railroads — Negligence  of  Fellow  Servant — ^Wisconsin  Statute.* — St. 
Wis.  1898,  §  1816,  as  amended  by  Laws  1903,  c.  448,  which  makes  a 
railroad  company  liable  for  an  injury  to  an  employee  "while  en- 
gaged in  the  line  of  his  duty  as  such  and  which  shall  have  been 
caused  by  the  carelessness  or  negligence  of  any  other  *  *"  *  em- 
ployee while  in  the  discharge  of,  or  failure  to  discharge  his  duty 
as  such,  provided  that  such  injury  shall  arise  from  a  risk  or  hazard 
peculiar  to  the  operation  of  railroads,"  abolishes  the  fellow  servant 
doctrine  only  in  case  of  injuries  to  employees  of  common  carriers 
while  engaged  in  the  line  of  their  duty  "as  such,"  and  the  statute 
has  no  application  to  the  case  of  an  injury  to  one  of  the  crew  op- 
erating an  engine  used  solely  in  moving  slag  cars  on  the  premises 
of  a  steel  company  from  a  blast  furnace  to  the  dumping  grounds, 
although  the  crew  were  employees  of  a  railroad  company  which 
hired  them  and  the  engine  to  the  steel  company. 

Error  to  the  Circuit  Court  of  the  United  States  for  the  East- 
ern District  of  Wisconsin. 

Action  by  Frank  Knitter  against  the  Chicago,  Lake  Shore  & 
Eastern  Railway  Company.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Hugh  Ryan,  for  plaintiff  in  error. 

Clarke  M.  Rosecrantz,  for  defendant  irf  error. 

Before  Grosscup,  Baker,  and  Seaman,  Circuit  Judges. 

Grosscup,  Circuit  Judge,  delivered  the  opinion: 
The  plaintiff  in  error  (plaintiff  below)  brought  this  action 
to  recover  for  personal  injuries  received  by  him  under  the  fol- 
lowing circumstances:  Defendant  in  error  is  a  common  car- 
rier, operating  a  railroad,  a  portion  of  which  is  in  the  State  of 
Wisconsin.  The  Illinois  Steel  Company  has  a  blast  furnace  in 
the  city  of  Milwaukee,  in  that  State,  adjacent  to  the  railroad,  and 
connected  therewith  by  the  necessary  switches.  A  track  leads 
from  this  blast  furnace,  over  the  grounds  of  the  steel  company, 
to  some  dumping  grounds  on  the  lake  shore,  also  within  the 
grounds  of  the  steel  company ;  said  track  being  used  exclusively 

♦See  foot-note  of  Wright  v.  Caney  River  R.  Co.  (N.  Car.),  36  R. 
R.  R.  29,  59  Am.  &  Eng.  R.  Cas.,  N.  S.,  29;  foot-note  of  Hoveland 
V.  Chicago,  etc.,  Ry.  Co.  (Minn.),  35  R.  R.  R.  786,  58  Am.  &  Eng. 
R.  Cas.,  N.  S.,  786;  Texarkana,  etc.,  R.  Co.  v.  Anderson  (Tex.),  33 
R.  R.  R.  351,  66  Am.  &  Eng.  R.  Cas.,  N.  S.,  361. 
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to  remove  the  waste  product  of  the  steel  company,  known  as 
"slag,"  from  the  furnace  to  the  dumping  grounds.  Incidentally, 
this  track  is  connected  with  the  defendant  in  error's  tracks  by 
a  switch.  The  only  cars  used  on  the  track  are  what  are  known 
as  "rubbish  buggies,"  peculiarly  constructed  for  the  removal  of 
slag.  The  defendant  in  error,  for  a  certain  stipulated  price  i>er 
day,  furnished  the  locomotive  and  crew  that  hauled  these  rub- 
bish buggies  back  and  forth  between  the  furnace  and  the  dump- 
ing grounds;  and  at  the  time  of  the  accident,  the  plaintiff  in 
error  was  one  of  this  crew.  The  accident  was  due  to  the  fact 
that  the  engineer  of  the  locomotive,  without  notice,  started  his 
engine  while  plaintiff  in  error  was  engaged  in  cleaning  some  slag 
off  the  track  in  front  of  the  engine.  Except  for  a  statute  of 
the  State  of  Wisconsin,  the  relation  of  plaintiff  in  error  and  the 
engineer  was  admittedly  that  of  fellow  servants. 

The  statute  (section  1816,  St.  Wis.  1898,  as  amended  by 
chapter  448,  Laws  1903)  is  as  follows: 

"Every  railroad  company  operating  any  railroad  which  is  in 
whole  or  in  part  within  this  state  shall  be  liable  for  all  damages 
sustained  within  the  same  by  any  of  its  employees  without  con- 
tributory negligence  on  his  part: 

"2.  When  such  injury  is  sustained  by  an  officer,  agent,  serv- 
ant or  employee  of  such  company,  while  engaged  in  the  line  of 
his  duty  as  such,  and  which  shall  have  been  caused  by  the  care- 
lessness or  negligence  of  any  other  officer,  agent,  servant  or  em- 
ployee while  in  the  discharge  of  or  for  failure  to  discharge  his 
duty  as  such,  provided,  that  such  injury  shall  arise  from  a  risk 
or  hazard  peculiar  to  the  operation  of  railroads." 

The  statute,  when  analyzed,  clearly  shows  that  it  was  the  in- 
tention of  the  legislature  to  confine  the  abolition  of  the  fellow- 
servant  doctrine  to  injuries  sustained  by  employees  of  a  com- 
mon carrier,  only  while  engaged  in  the  line  of  their  duty  "as 
such,"  and  when  caused  by  the  negligence  of  other  fellow  serv- 
ants while  engaged  in  the  discharge  of  their  duty  "as  such,"  the 
particular  injury  itself  to  arise  from  a  risk  or  hazard  "peculiar  to 
the  operation  of  railroads"  as  common  carriers.  Indeed,  it  was 
necessary  to  thus  limit  the  application  of  the  statute  to  save  it  from 
being  unconstitutional.  Kiley  v.  C,  M.  &  St.  P.  Ry.  Co.,  138 
Wis.  215.  120  N.  W.  756;  McKivergan  v.  Lumber  Companv, 
124  Wis.  60,  102  N.  W.  332. 

The  furnishing  of  a  locomotive  and  a  crew  to  move  these  slag 
buggies  between  the  furnace  and  the  dumping  grounds  involves, 
in  our  judgment,  no  risk  or  hazard  "peculiar  to  the  operation  of 
a  railroad,"  and  the  crew  engaged  therein  are  not,  for  the  time 
being,  engaged  in  the  line  of  their  duty  as  employees  of  a  com- 
mon carrier  "as  such."  Such  work  is  not,  in  any  sense,  the  op- 
eration of  a  railrojid.    A  team  of  horses,  or  a  road  engine,  haul* 
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ing  these  buggies,  would  be  just  as  much  the  operation  of  a  rail^ 
road  as  was  the  matter  under  consideration;  and  the  mere  fact 
that  the  motive  power  frrnished  was  the  property  of  the  rail- 
road company,  and  that  the  crew  operating  it  were  employees 
of  the  railroad,  no  more  makes  it  the  operation  of  a  railroad, 
wdthin  the  meaning  of  the  statute — differentiating  a  railroad  in 
its  relation  to  the  public  Irom  other  enterprises  in  this  respect — 
than  would  the  fact  that  the  horses  or  the  road  engine  belonged 
to  the  railroad,  make  rhe  hauling  of  the  buggies  by  the  horses 
or  the  road  engine  the  operation  of  a  railroad;  or  the  fact  that 
any  other  labor  done  by  railroad  employees,  not  connected  with 
its  operation  as  a  common  carrier,  would  make  the  matter  of 
which  the  employment  was  a  part,  an  operation  peculiar  to  rail- 
roads, or  the  employment  one  in  line  of  the  employee's  duty  to 
a  common  carrier  as  such.  McKivergan  v.  Lumber  Company, 
supra.  The  case  presented,  therefore,  was  not  one  coming  within 
the  statute. 

The  judgment  will  be  affirmed. 


Thomas  v.  Hammer  Lumber  Co. 

(Supreme  Court  of  North  Carolina,  Nov.  10,  1910.) 

[69   S.    E.    Rep.   275.] 

Railroads — Private  Railroad — Fires — Negligence — Foul  Right  of 
Way.* — It  is  negligence  for  a  timber  company,  operating  a  private 
railroad  constructed  for  logging  purposes,  as  well  as  for  a  railroad 
corporation,  to  permit  its  right  of  way  to  become  and  remain  in  a 
foul  condition,  so  as  to  make  it  liable  for  fire,  originating  thereon 
from  an  engine  operated  thereon,  which  spreads  to  adjacent  lands, 
though  the  engine  be  properly  equipped  and  in  the  best  condition 
and  be  carefully  operated. 

*For  the  authorities  in  this  series  on  the  subject  of  the  duties  and 
liabilities  of  a  railroad  with  respect  to  combustible  materials  on  its 
right  of  way,  see  last  foot-note  of  Southern  Ry.  v.  Thompson  ^a.), 
27  R.  R.  R.  561.  50  Am.  &  Eng.  R.  Cas.,  N.  S.,  561;  fourth  head-note 
of  Fireman's  Fund  Ins.  Co.  v.  Northern  Pac.  Ry.  Co.  (Wash.),  27 
R.  R.  R.  242,  50  Am.  &  Eng.  R.  Cas.,  N.  S..  242;  first  foot-note  of 
Smith  V.  Ogden  &  N.  W.  R.  Co.  (Utah),  27  R.  R.  R.  487,  50  Am.  & 
Eng.  R.  Cas.,   N.  S.,  487. 

For  the  authorities  in  this  series  on  the  subject  of  logging  mil- 
roads,  see  first  foot-note  of  Eastern  &  Western  Lumber  Co.  v.  Ray- 
ley  (C.  C.  A.),  29  R.  R.  R.  590.  52  Am.  &  Eng.  R.  Cas..  N.  S.,  590; 
second  foot-note  of  Barrow  v.  Lewis  Lumber  Co.  (Idaho),  29  R.  R. 
R.  454,  52  Am.  &  Eng.  R.  Cas..  N.  S.,  454;  second  paragraph  of  first 
foot-note  of  Liles  v.  Fosburg  Lumber  Co.  (N.  Car.),  25  R.  R.  R. 
517,  48  Am.  &  Eng.  R.  Cas.,  N.  S.,  517. 
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Railroads—Firefr—Negligent  Condition  of  Right  of  Way— Inde- 
pendent Contractor8.t — Where  the  negligence,  which  causes  a  fire 
on  the  right  of  way  of  a  logging  company's  private  railroad  from 
sparks  from  its  engine,  is  the  permitting  of  its  right  of  way  to  be- 
come and  remain  in  a  foul  condition,  it  is  liable  for  damage  from 
the  fire  spreading'  to  adjoining  land,  though  an  independent  con- 
tractor for  doing  the  logging  was  operating  the  road,  and  under  his 
contract  constructed  the  road;  and  this  even  if  he  located  the  rigrht 
of  way,  as  in  doing  so  he  was  the  agent  of  the  company,  it  not  be- 
ing within  the  terms  of  his  contract. 

Railroads — Fires — Negligent  Equipment  and  Operating  of  Engine 
— Independent  Contractors.t — A  lumber  company  is  liable  for  fire  set 
directly  to  land  adjoining  the  right  of  way  of  its  private  railroad,  by 
a  spark  emitted  from  its  engine,  whether  emitted  because  of  a  de- 
fectively equipped  engine,  or  because  of  negligent  operation  of  a 
good  engine,  though  the  lumbering  and  operation  of  the  road  is  be- 
ing done  by  an  independent  contractor. 

Railroads— Fires  Set  Outside  Right  of  Way— LialHlity4— There  is 
no  liability  for  fire  set  directly  to  land  outside  the  right  of  way.  by 
a  spark  from  an  engine  on  the  private  railioad  of  a  lumber  company, 
where  the  engine  is  properly  equipped  and  managed. 

Appeal  from  Superior  Court, "Brunswick  County;  Lyon,  Judg^. 

Action  by  J.  C.  Thomas  against  the  Hammer  Lumber  Com- 
pany. Judgment  for  defendant.  Plaintiff  appeals.  Reversed, 
and  new  trial  directed. 

This  action  was  brought  to  recover  damages  to  plaintiff's  land 
and  growing  timber  by  fire,  alleged  to  have  been  negligently  set 
out  by  defendant's  engine,  operated  on  a  lumber  road  constructed 
for  the  purpose  of  hauling  the  logs  cut  from  plaintiff's  land. 
The  plaintiff  had  sold  certain  timber  trees  growing  upon  his  land 
to  one  Hammer,  who  had  conveyed  them  to  the  defendant  com- 
pany, and  had  sold  him  ( Hammer)  a  right  of  way  100  feet  wide 
through  his  land  in  fee  for  the  purpose  of  operating  a  railroad 
thereon.  This  right  of  way  had  also  been  conveyed  to  the  de- 
fendant by  Hammer.  The  defendant,  denying  all  allegations  of 
negligence  and  any  liability  to  the  plaintiff,  offered  the  follow- 
ing evidence  to  show  that,  if  the  alleged  negligent  acts  were  done 
as  charged,  they  were  caused  and  done  by  one  Ellis,  an  independ- 

fFor  the  authorities  in  this  series  on  the  subject  of  the  liability 
of  the  employer  for  the  acts  of  an  independent  contractor,  see  last 
foot-note  of  Louisville,  etc.,  R.  Co.  v.  Hughes  (Ga.),  36  R.  R.  R,  1,  59 
Am.  &  Eng.  R.  Cas.,  N.  S.,  1;  first  foot-note  of  Southern  Ry.  Co.  r. 
Lewis  (Ala.),  35  R.  R.  R.  778,  58  Am.  &  Eng.  R.  Cas..  N.  S.,  778; 
foot-note  of  Smith  v.  South  &  W.  R.  Co.  (N.  Car.),  34  R.  R.  R.  140, 
57  Am.  &  Eng.  R.  Cas.,  N.  S.,  140. 

tSee  first  foot-note  of  Cincinnati,  etc.,  Ry.  Co.  v.  Sadieville  Mill- 
ing Co.  (Ky.),  35  R.  R.  R.  553,  58  Am.  &  Eng.  R.  Cas.,  N.  S.,  553. 
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ent  contractor.  H.  C.  McKeel,  the  general  manager  of  defend- 
ant, testified :  "J.  W.  Ellis  was  operating  road.  I  made  contract 
with  Ellis  for  company  to  log  certain  tracts  of  timber,  contracts 
indefinite  or  until  he  wound  up  these  tracts  of  timber.  I  em- 
ployed Ellis  to  put  logs  to  mill.  Was  to  pay  so  much  per  thou- 
sand. He  was  a  suitable  man.  Had  been  in  the  business  10  years. 
Defendant  had  nothing  to  do  with  his  teams,  roads,  or  hands. 
He  controlled  them.  I  had  nothing  to  do  with  directing  hands. 
Defendant  company  furnished  locomotive,  iron,  and  cars.  Ellis 
built  roads.  *  *  *  Ellis  was  to  cut  timber  from  lands  of 
plaintiff,  Sam  Thomas,  and  others  (naming  them).  Ellis  con- 
structed tramroad.  Timber  was  owned  by  company.  He  con- 
tracted to  deliver  logs  grounded  at  $3.25  on  tramtracks.  No 
specified  time ;  defendant  had  10  years  to  get  timber  oflF.  *  *  * 
H  Ellis  was  to  leave  timber  in  woods,  I  would  tell  him  to  haul 
it  in.  I  am  very  seldom  in  woods.*'  T.  B.  Hammer  also  testi- 
fied: "I  am  secretary  and  treasurer  of  defendant  company.  El- 
lis was  to  deliver  logs  for  $3.25.  Company  to  furnish  engine 
and  iron.  Afterwards  agreed  to  pay  Ellis  50  cents  to  deliver 
logs  to  mill.  Defendant  had  not  control  over  logging  business. 
Ellis  had  full  control.  *  *  *  Contract  was  to  cut  timber 
from  tracts.  Engine,  iron,  and  cars  owned  by  defendant." 
Upon  this  evidence  his  honor,  at  the  request  of  defendant, 
charged  the  jury  as  follows:  "First.  That  if  the  jury  shall 
find  from  the  evidence  and  by  the  greater  weight  thereof  that 
the  defendant  company  employed  J.  W.. Ellis,  a  competent  and 
suitable  person,  to  do  its  logging,  and  by  the  terms  of  the  con- 
tract the  defendant  company  furnished  the  rails,  engine,  and 
tramcars,  and  the  said  Ellis  furnished  the  logging  tools  and  out- 
fit, mules  and  wagon,  cut  the  cross-ties,  and  constructed  the 
tramroad,  and  was  to  employ  at  his  own  expense  the  men  and 
pay  them,  and  that  the  lumber  company  did  not  supervise  the 
cutting  and  had  no  general  control  in  respect  to  the  manner  of 
doing  the  work  or  the  agents  employed  to  do  the  work,  and  had 
no  right  to  issue  orders  which  the  contractor  was  bound  to 
obey,  and  paid  the  contractor  $3.25  for  the  hauling,  cutting,  and 
delivering  the  timber  to  the  water,  and  the  defendant  was  not 
interested  in  the  steps  of  the  work  as  it  progressed,  but  only  in 
the  ultimate  result,  then  the  defendant  would  not  be  liable,  how- 
ever much  the  contractor  would  if  he  be  negligent.*'  The  plain- 
tiff excepted.  The  following  issues  were  submitted  to  the  jury: 
First  issue:  Did  the  defendant  negligently  set  fire  to  and  burn 
the  lands  and  property  of  the  plaintiff,  as  alleged  in  the  com- 
plaint? Second  issue:  What  damage,  if  any,  has  plaintiff  sus- 
tained by  reason  of  said  burning?  And,  the  jury  having  answered 
the  first  issue,  "No,"  there  was  a  judgment  upon  the  verdict  for 
the  defendant,  and  plaintiff  appealed  to  this  court. 
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Cranmer  &  Davis,  for  appellant. 

/.  D.  Bellamy  &  Son  and  Herbert  McClamtny,  for  appellee. 

Manning,  J.  It  appears,  without  contradiction,  in  the  evi- 
dence that  the  engine,  at  the  time  it  was  furnished  Ellis  by  the 
defendant,  was  in  good  condition  and  properly  equipped  with 
a  spark  arrester;  but  as  to  its  condition  at  the  time  of  the  fire, 
some  nine  months  thereafter,  there  was  serious  conflict  in  the 
testimony.  It  does  not.  appear  by  whom  the  right  of  way  was 
located,  whether  by  defendant  or  Ellis,  but  it  is  fully  established 
by  the  evidence  that  it  was  at  its  location  covered  with  highly 
inflammable  matter,  and  continued  in  this  foul  condition  up  to 
the  time  of  the  fire.  There  was  evidence  tending  to  prove  that 
the  fire,  causing  the  injury  for  which  plaintiff  seeks  in  this  ac- 
tion to  recover  damages,  originated  on  the  right  of  way  from  the 
engine  operated  thereon,  and  was  thence  communicated  to  plain- 
tiff's adjacent  land.  In  Craft  v.  Timber  Co.,  132  N.  C.  151, 
43  S.  E.  597,  it  was  held  that  the  rule  "applicable  to  railroad  cor- 
porations, which  makes  them  liable  for  fires  negligently  caused 
by  igniting  combustible  material  on  the  right  of  way,  has  been 
applied  to  private  railroads  constructed  for  logging  purposes." 
Simpson  v.  Lumber  Co.,  133  N.  C.  95,  45  S.  E-  469 ;  Hemphill  z/. 
Lumber  Co.,  141  N.  C.  487,  54  S.  E.  420;  Knott  v.  Railroad,  142 
N.  C.  238,  55  S.  E.  150.  In  Williams  v.  Railroad,  140  N.  C  623, 
53  S.  E.  448,  this  court  formulated  the  rules  of  liability  appli- 
cable to  railroad  corporations  for  negligently  causing  fires,  and 
the  second  of  these  rules  is  as  follows:  "(2)  If  fire  escapes 
from  an  engine  in  proper  condition,  with  a  proper  spark  arrester, 
and  operated  in  a  careful  way  by  a  skillful  and  competent .  en- 
gineer, but  the  fire  catches  on  the  right  of  way,  which  is  in  a 
foul  and  negligent  condition,  and  thence  spreads  to  the  plaintiff's 
premises,  the  defendant  is  liable.  Moore  z\  Railroad,  124  N.  C. 
341  [32  S.  E.  710]  ;  Phillips  v.  Railroad,  138  N.  C.  12  [50  S.  E. 
462]."  In  Knott  v.  Railroad,  142  N.  C.  238,  55  S.  E.  150,  Mr. 
Associate  Justice  Walker,  speaking  for  the  court,  said:  "It  is 
true  he  (the  plaintiff)  alleges  that  the  spark  arrester  was  de- 
fective, but  in  the  seventh  section  of  the  complaint  he  states  gen- 
erally that  the  fire  was  caused  by  a  spark  emitted  from  the  en- 
gine, which  ignited  the  combustible  material  on  the  right  of  way, 
and  thence  spread  to  his  standing  timber,  which  was  destroyed. 
But  can  it  make  any  difference,  in  the  legal  aspect  of  the  case, 
whether  the  spark  or  live  coal  came  from  the  smokestack  or  the 
firebox,  even  assuming  them  to  have  been  in  the  best  condition, 
if  eventually  it  fell  upon  the  foul  right  of  way  and  produced  the 
conflagration?  We  think  not,  because  the  permitting  its  right 
of  way  to  remain  in  a  dangerous  condition  was  an  act  of  negli- 
gence, sufficient  of  itself  to  cause  the  damage  and  necessarily 
proximate  to  it,  if  the  fire  immediately  and  without  any  inter- 
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vening,  efficient  and  independent  cause  spread  to  the  plaintiff's 
woods.  Aycock  v.  Railroad,  89  N.  C.  321 ;  Phillips  v.  Railroad, 
138  N.  C.  12  [50  S.  E.  462] ;  Railroad  v,  Kellogg,  94  U.  S.  469 
[24  L.  Ed.  256]." 

We  consider  it  to  Be  established  by  these  authorities  that  it  is 
negligence  in  a  timber  company,  as  well  as  a  railroad  corpora- 
tion, to  permit  its  right  of  .way  to  become  and  remain  in  a  foul 
condition ;  that  such  a  condition  is  so  dangerous  that  it  nwiy  rea- 
sonably be  anticipated  that  injury  will  occur  to  adjacent  land- 
owners from  fires  originating  thereon  from  engines  being  oper- 
ated on  it,  though  such  engines  be  in  the  best  condition  and  have 
the  best  equipment.  The  defendant,  however,  contends  that  it 
is  not  liable  to  the  plaintiff  because  Ellis,  who  was  operating  the 
engine  and  train  and  doing  the  cutting,  logging,  and  hauling,  was 
an  "independent  contractor,'*  as  defined  by  this  court  in  Craft  v. 
Lumber  Co.,  132  N.  C.  151,  43  S.  E.  597;  Young  v.  Lumber 
Co..  147  N.  C.  26,  60  S.  E.  654;  Davis  v.  Summerfield,  133  N. 
C.  325,  45  S.  E.  654,  63  L.  R.  A.  492 ;  Gay  v.  Railroad,  148  N. 
C.  336,  62  S.  E.  436;  Midgette  v.  Mfg.  Co.,  150  N.  C.  333,  64  S. 
E.  5;  Hunter  v.  Railroad,  152  N.  C.  682,  68  S.  E.  237.  Defining 
the  "independent  contractor"  as  contained  in  these  cases,  his 
honor  instructed  the  jury  that,  if  they  found  as  a  fact  that  Ellis 
was  an  independent  contractor  and  was  working  under  the  con- 
tract creating  him  such  at  the  time  the  injury  was  caused  to  the 
plaintiff,  then  the  defendant  would  not  be  liable.  We  think 
this  instruction  erroneous,  not  because  of  an  inaccurate  definition 
of  "independent  contractor,"  but  because,  conceding  Ellis  to 
have  been  an  independent  contractor,  we  do  not  think  the  de- 
fendant, as  his  employer,  is  relieved  of  responsibility  to  the 
plaintiff  for  the  injury  of  whi»:h  he  complains,  upon  the  view  of 
the  evidence  we  are  now  considering.  In  our  opinion  this  case 
falls  under  one  of  the  recognized  exceptions  to  the  rule  of  non- 
liability of  employer  for  the  acts  of  the  independent  contractor. 
This  exception  is  thus  stated  by  this  court  in  Davis  v.  Summer- 
field,  supra:  "And  there  is  still  another  class  of  cases  to  be  ex- 
cepted from  the  exemption,  and  that  is  where  the  contract  re- 
quires an  act  to  be  performed  on  the  premises,  which  will  prob- 
ably be  injurious  to  third  persons  if  reasonable  care  is  omitted 
in  the  course  of  its  performance.  The  liability  of  the  employer 
in  such  case  rests  upon  the  view  that  he  cannot  be  the  author  of 
plans  and  actions  dangerous  to  the  property  of  others  without 
exercising  due  care  to  anticipate  and  prevent  injurious  conse- 
quences." In  Bower  v,  Peate,  1  Q.  B.  Div.  321  (1875-76),  Chief 
Justice  Cockburn  thus  states  the  principle  upon  whi»ch  this  excep- 
tion rests:  "The  answer  to  the  defendant's  contention  may, 
however,  as  it  appears  to  us,  be  placed  on  a  broader  ground, 
namely,  that  a  man  who  orders  a  work  to  be  executed,  from 
which,  in  the  natural  course  of  things,   injurious  consequences 
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to  his  neighbor  must  be  expected  to  arise,  unless  means  are 
adopted  by  which  such  consequences  may  be  prevented,  is  bound 
to  see  to  the  doing  of  that  which  is  necessary  to  prevent  the  mis- 
chief, and  cannot  reheve  himself  of  his  resijX)nsibility  by  employ- 
ing some  one  else — whether  it  be  the  contractor  employed  to  do 
the  work  from  which  the  danger  arises  or  some  independent 
person — to  do  what  is  necessary  to  prevent  the  act  he  has  or- 
dered to  be  done  from  becoming  wrongful.  There  is  an  obvious 
difference  between  committing  work  to  a  contractor  to  be  ex- 
ecuted, from  which,  if  properly  done,  no  injurious  consequences 
can  arise,  and  handing  dver  to  him  work  to  be  done  from  which 
mischievous  consequences  will  arise  unless  preventive  measures 
are  adopted.*'  In  Hardaker  v.  Idle  District  Council,  1  B.  Div. 
335  (1896),  Lord  Justice  Smith  said,  after  quoting  the  above 
language  of  C.  J.  Cockburn :  **It  should  be  noted  that  in  Hughes 
V.  Percial,  8  App.  Cas.  443,  Lord  Blackburn  doubted  whether 
that  duty  was  not  too  broadly  stated,  for  he  said:  *If,  taken 
in  the  full  sense  of  the  words,  it  would  seem  to  render  a  person 
who  orders  post  horses  and  a  coachman  from  an  inn,  bound  to 
see  that  the  coachman,  though  not  his  servant  but  that  of  the 
innkeeper,  uses  that  skill  and  care  which  is  necessary,  when 
driving  the  coach,  to  prevent  mischief  to  the  passengers.*  It 
IS  not  for  me  to  criticise  this  statement  of  Lord  Blackburn ;  but, 
with  all  respect,  I  would  point  out  that  it  seems  to  me  that  it  is 
not,  in  the  natural  course  of  things,  to  be  expected,  when  a  man 
hires  post  horses  and  a  coachman  from  an  innkeeper,  that,  un- 
less means  are  adopted  to  prevent  them,  injurious  consequences 
will  arise  to  his  neighbor.  In  such  a  case,  in  the  ordinary  course 
of  events,  no  injuries  would  occur  to  any  one.  The  coachman 
would  drive  and  the  hirer  would  ride  in  the  carriage,  and,  in 
the  ordinary  course,  the  transit  would  come  to  an  end  without 
injury  to  any  one."  The  doctrine  of  this  case  has  not  only  been 
approved  by  this  court  in  Davis  z\  Summerfield,  supra,  but  has 
been  generally  accepted  by  the  American  courts.  Wertheimer  v. 
Saunders,  95  Wis.  573,  70  N.  W.  824,  37  L.  R.  A.  146;  Nor- 
walk  Gaslight  Co.  v.  Borough  of  Norwalk,  63  Conn.  495,  28  Atl. 
32;  Williams  v,  Fresno  C.  &  I.  Co.,  96  Cal.  14,  30  Pac.  961,  31 
Am.  St.  Rep.  172;  Woodman  v.  Metropolitan  Railroad,  149 
Mass.  335.  21  N.  E.  482,  4  L.  R.  A.  213,  14  Am.  St.  Rep.  427; 
Gorham  v.  Gross,  125  Mass.  232,  28  Am.  Rep.  224;  Carlson  v. 
Stocking,  91  Wis.  432,  65  N.  W.  58;  Pye  v,  Faxon,  156  Mass. 
471,  31  N.  E.  640;  Atlanta  Railroad  Co.  v.  Kimberly,  87  Ga. 
161,  13  S.  E.  277,  27  Am.  St.  Rep.  231 ;  Covington,  etc.,  Bridge 
Co.  V,  Steinbrock,  61  Ohio  St.  215,  55  X.  E.  618,  76  Am.  St. 
Rep.  375.  To  this  case,  as  reported  in  the  American  State  Re- 
ports, there  has  been  appended  an  elaborate  note  by  the  editor, 
in  which  a  large  number  of  cases,  both  English  and  American, 
has  been  collected,  and  the  principles  decided  carefully  arranged. 
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We  do  not  find,  upon  a  careful  examination  of  the  decisions 
of  this  court,  any  conflict  with  or  modification  of  the  principle 
stated  in  Davis  v,  Summerfield,  supra.  The  difficulty  to  be  met 
with  is  in  the  application  of  the  principle  to  the  facts  of  the 
particular  case,  and  not  in  the  recognition  of  the  soundness  of 
the  principle  itself.  In  Young*s  Case,  supra,  the  injury  inflicted 
was  done  by  the  employees  of  the  independent  contractor  in 
felling  a  tree — a  work  not  dangerous  in  itself,  and  from  which, 
if  properly  done,  no  injurious  consequences  would  arise.  In 
Gay's  Case,  supra,  it  does  not  appear  from  the  reported  case 
iiow  the  injury  complained  of  was  caused,  except  the  statement 
that  the  action  was  brought  to  recover  damages  caused  by  fire 
negligently  put  out;  but  an  examination  of  the  record  of  that 
case  on  file  discloses  that  the  fire  doing  the  damage  was  negli- 
gently started  from  a  mill  camp  established  by  the  independent 
contractor,  this  negligence  being  what  is  termed  in  many  of  the 
cases  "casual'*  or  "collaterar*  negligence,  and  for  injuries  re- 
sulting therefrom  the  employer  would  not  be  liable.  76  Am. 
St.  Rep.  at  page  388,  note.  The  liability  for  these  negligent 
acts  is  thus  stated  at  that  page  of  the  editor's  note:  **While 
the  contractor  alone,  and  not  his  employer,  is  generally  liable  in 
cases  where  work  is  carried  on  under  an  independent  employ- 
ment, this  rule  of  liability  is  limited  to  those  injuries  which  are 
collateral  to  the  work  to  be  performed,  and  which  arise  from  the 
negligence  or  wrongful  act  of  the  contractor  or  his  agents  or  serv- 
ants. Acts  'collateral'  to  the  work  contracted  for  are  to  be  dis- 
tinguished from  those  which  the  contractor  expressly  agrees  and 
IS  authorized  to  do,  and  from  which  injury  directly  results." 
Smith  V'  Milwaukee  Builders'  &  Traders'  Exchange,  91  Wis, 
360,  64  N.  W.  1041,  30  L.  R.  A.  504,  51  Am.  St.  Rep.  912, 
clearly  illustrates  this  doctrine.  In  that  case  the  plaintiff  was 
injured  by  the  negligent  act  of  the  contractor's  employees  in  per- 
mitting a  brick  to  fall  from  an  uncompleted  building.  The  em- 
ployer was  held  not  liable.  Reedie  v,  London  &  Northwestern 
Railway  Co.,  4  Exch.  244,  and  Milliard  v.  Richardson,  3  Gray 
(Mass.)  349,  63  Am.  Dec.  743,  further  illustrate  this  doctrine. 
In  Midgette's  Case,  supra,  this  court  ruled  that  the  jury  was 
warranted  in  finding  from  the  evidence  that  the  contractor  was 
not  an  independent  contractor,  because  the  employer  retained 
control  and  direction  of  the  work.  In  the  course  of  the  opin- 
ion in  that  case,  Connor,  J.,  says:  **How  far  this  exception 
to  the  nonliability  of  the  owner  of  the  property  is  applicable  to 
?  case  like  this,  we  do  not  undertake  to  say.  It  is  well  worthy 
of  consideration  whether  the  owner  of  machinery,  unsafe  for 
use  and  dangerous  to  employees,  can,  by  contracting  with  an 
insolvent  person  to  operate  it  to  do  the  owner's  work,  and  by 
simply  surrendering  control  of  the  manner  of  doing  the  work, 
avoid  liability  for  injuries  sustained  by  employees."    In  Hunter's 
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Case,  supra,  this  court  ruled  that  the  work  there  handed  over  to 
the  independent  contractor  to  be  done,  to  wit,  blasting  of  rock, 
fell  well  within  the  estabHshed  exception  to  the  rule  of  non- 
liability by  reason  of  its  dangerous  character. 

In  the  present  case,  it  does  not  appear  whether  the  defendant 
or  Ellis  located  the  right  of  way,  nor  do  we  think  this  material,, 
because,  if  Ipcated  by  Ellis,  it  was  done  by  him  as  agent  of  the 
defendant,  as  it  was  not  within  the  terms  of  his  contract  with 
the  defendant.  As,  by  the  terms  of  the  conveyance,  the  right 
of  way,  when  located,  was  to  be  held  in  fee,  the  presumption, 
perhaps,  would  be  that  its  location  was  an  act  of  the  defendant 
— the  grantee.  We  have  thus  far  considered  the  case  upon  the 
view  that  the  fire  causing  the  damage  originated  on  the  foul 
right  of  way,  from  sparks  from  the  engine  operated  thereon. 
There  are  two  other  views  suggested  by  the  evidence:  (1)  That 
the  fire  did  not  originate  on  the  right  of  way,  but  was  caused 
by  a  spark  emitted  by  a  defectively  equipped  engine;  (2)  that 
it  was  not  set  out  by  a  spark  from  the  engine  If  the  jury 
should  find  this  to  be  the  fact,  though  the  fire  may  have  originated 
from  some  act  of  the  employees  of  the  independent  contractor, 
Ellis,  such  act  would  be  casual  or  collateral  negligence,  and  the 
authorities  cited  are  decisive  that  the  defendant  would  not  be 
liable.     The  doctrine  of  respondent  superior  would  not  apply. 

We  will  now  consider  the  view  based  upon  a  finding  that  the 
fire  was  caused  by  a  spark  emitted  by  a  defectively  equipped  en- 
gine, but  not  communicated  from  the  right  of  way.  Would  the 
defendant  be  liable?  If  the  defendant  itself  had  been  at  the 
time  operating  the  engine,  its  liability  is  governed  by  the  third 
rule  formulated  in  WilHams  v.  Railroad,  140  N.  C.  623,  53  S. 
E.  448,  as  follows:  "(3)  If  fires  escapes  from  a  defective  en- 
gine, or  defective  spark  arrester,  or  from  a  good  engine  not 
operated  in  a  careful  way  or  not  by  a  skillful  engineer,  and  the 
fire  catches  oflf  the  right  of  way,  the  defendant  is  liable."  The 
liability  of  the  employer  rests  upon  the  ground  that  mischievous 
consequences  will  arise  from  the  work  to  be  done  unless  precau- 
tionary measures  are  adopted,  and  the  duty  to  see  that  those 
precautionary  measures  are  adopted  rests  upon  the  employer, 
and  he  cannot  escape  liability  by  intrusting  this  duty  to  another, 
though  he  be  employed  as  an  "independent  contractor"  to  per- 
form it.  In  Covington,  etc..  Bridge  Co.  i\  Steinbrock,  supra,  the 
principle  is  thus  stated:  "The  weight  of  reason  and  authority 
is  to  the  eflFect  that,  where  is  party  is  under  a  dutv  to  the  public  or 
a  third  person  to  see  that  work  he  is  about  to  do.  or  have  done, 
is  carefullv  performed  so  as  to  avoid  injury  to  others,  he  cannot, 
by  letting  it  to  a  contractor,  avoid  his  liability  in  case  it  is  neg- 
ligently done  to  the  injury  of  another.  (Citing  numerous  au- 
thorities.) The  dutv  need  not  be  imposed  by  statute,  though 
such  is  frequently  the  case.    If  it  be  a  duty  imposed  by  law,  the 
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principle  is  the  same  as  if  required  by  statute.  Cockburn,  C. 
J.,  in  Bower  v.  Peate,  supra.  It  arises  at  law  in  all  cases  where 
more  or  less  danger  to  others  is  necessarily  incident  to  the  per- 
formance of  the  work  let  to  contract.  It  is  the  danger  to  others, 
incident  to  the  performance  of  the  work  let  to  contract,  that 
raises  the  duty  and  which  the  employer  cannot  shift  from  him- 
self to  another  so  as  to  avoid  liability,  should  injury  result  to 
another  from  negligence  in  doing  the  work."  It  cannot  be  de- 
nied that  the  operation  of  a  defectively  equipped  engine,  or  the 
operation  of  a  good  engine  not  carefully  managed  or  managed 
by  an  unskillful  engineer,  is  a  source  of  great  danger  to  property 
adjacent  to  the  road  on  which  siKh  an  engine  is  operated.  Such 
danger  raises  the  duty  which  the  employer  cannot  shift  from 
himself  to  another.  It  is  undoubted,  however,  that  if  the  en- 
gine was  properly  equipped  and  in  good  condition  and  properly 
managed,  even  though  it  emitted  a  spark  which  set  out  fire  on 
the  adjacent  property  of  the  plaintiff  off  the  right  of  way,  nei- 
ther the  defendant  nor  Ellis  would  be  liable.  Rule  1,  Williams 
V.  Railroad,  supra. 

It  is  suggested  that  the  application  of  the  principles  we  have 
'approved  in  this  decision  abrogates  the  law  of  the  independent 
contractor.  The  same  suggestion  was  made  to  the  court  in 
Covington,  etc..  Bridge  Co.  v,  Steinbrock,  supra.  That  court 
fully  met  the  suggestion  by  saying:  "It  still  leaves  abundant 
room  for  its  application.'' 

We  do  not  think  the  views  of  the  law  which  we  have  expressed 
in  this  opinion  were  properly  submitted  to  the  jury  for  their 
guidance,  and  we  therefore  direct  a  new  trial  to  be  had. 

New  trial. 
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(Supreme  Judicial  Court  of  Massachusetts.    Worcester,   Oct.   1910.) 

[92  N.  E.  Rep.  711.] 

Master  and  Servant — Injuries  to  Servant — Defective  Staging — 
"Ways,  Works,  and  Machinery."* — Plaintiff,  a  car  painter,  was  in- 
jured by  the  collapse  of  a  loose  staging  erected  by  carpenters  who 
had  been  working  on  a  car,  and  which  plaintiff  used  in  his  work,  in- 
stead of  constructing  a  staging  for  himself.  The  different  mechanics 
were  each  required  to  provide  their  own  staging.  Held,  that  such 
staging,  easily  movable  and  not  fastened  together,  was  not  a  part 
of  the  "ways,  works,  and  machinery"  of  defendant,  which  the  em- 
ployer, was  bound  to  keep  in  a  reasonably  safe  condition  by  the  em- 
ployer's liability  act,  and  that  the  railroad  company  was  not  re- 
sponsible to  plaintiff  for  the  condition  in  which  he  found  and  used  it. 

Exceptions  from  Superior  Court,  Worcester  County;  John  A. 
Aiken,  Judge. 

Action  by  Marcus  M.  Nichols  against  the  Boston  &   Maine 
Railroad.     A  verdict  was  rendered  for  plaintiff  in  the  superior' 
court,  and  defendant  brings  exceptions.     Judgment  for  defend- 
ant. 

Daifid  L  &  Thos.  L,  Walsh,  for  plaintiff. 

C.  M,  Thayer  and  Alex,  H.  BtUlock,  for  defendant. 

Knowlton,  C.  J.  The  plaintiff,  a  painter,  brings  this  suit  to 
recover  damages  for  injuries  caused  by  falling  from  a  staging 
upon  which  he  was  standing  while  painting  the  outside  of  a  car. 
The  car  in  question  was  in  the  repair  shop  to  have  some  work 
done  upon  it  by  carpenters  and  painters.  Two  carpenters  who 
were  at  work  upon  the  car  constructed  a  staging  in  the  fol- 
lowing way:  A  wooden  horse  was  placed  at  one  corner  of  the 
car,  another,  horse  was  placed  at  one  side  of  the  door  in  the  car, 
the  door  being  in  the  center,  a  third  horse  was  placed  on  the 
other  side  of  the  door  and  a  fourth  horse  at  the  other  comer  of 
the  car.  Upon  the  top  of  each  one  of  these  horses  a  wooden 
block  was  placed,  in  order  that  the  plank  upon  which  the  car- 
penters were  to  stand  might  be  raised  higher  than  it  would  stand 
if  it  rested  on  the  top  of  the  horse.  Upon  the  top  of  these  blocks 
one  plank  was  placed,  which  rested  on  the  block  on  the  first  cor- 
ner horse  and  on  the  block  on  the  horse  next  to  it.  A  second 
plank  rested  on  the  block  on  the  horse  at  the  other  comer  and 
on  the  horse  nearest  to  it.  This  left  a  space  between  the  mid- 
dle horses,  in  front  of  the  door,  without  any  plank.  A  plank 
was  then  placed  resting  upon  the  horses  on  either  side  of  the 

♦See  foot-note  of  preceding  case. 
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door,  thus  making  a  continuous  staging  along  the  side  of  the  car. 
After  the  carpenters  had  been  using  this  staging  for  about  two 
weeks,  they  finished  their  work  on  the  side  of  the  car,  and  were 
working  on  the  roof  the  day  before  the  accident.  On  that  diy 
another  carpenter,  who  was  working  on  a  car  near  by,  asked  the 
carpenters  on  the  roof  if  they  were  through  with  the  staging 
and  if  he  could  take  a  plank.  They  said  that  they  were,  and 
he  removed  the  plank  which  connected  the  horses  that  were  on 
either  side  of  the  door,  and,  after  using  it,  left  it  on  the  ground 
a  short  distance  from  the  car.  This  was  the  condition  of  the 
staging  when  the  plaintiff  began  the  work  of  painting  the  out- 
side of  the  car.  He  began  at  one  corner  and  painted  until  he 
reached  a  point  where  the  sliding  door  in  the  freight  car  had  to 
be  closed  in  order  to  enable  him  to  paint  that  part  of  the  car 
which  was  back  of  the  door.  While  on  the  staging  he  attempted 
to  shut  the  door,  and  while  pushing  against  the  door  the  staging 
fell,  causing  the  injury  foi  which  this  suit  was  brought.  It  is 
not  contended  that  any  of  the  planks,  the  horses,  or  the  blocks 
that  were  used  in  the  construction  of  the  staging  were  defoctive. 
It  also  appeared  that  horses  and  planks  and  blocks  were  arranged 
in  the  same  way  upon  the  opposite  side  of  the  car,  except  that 
the  plank  before  the  door  had  not  been  removed.  The  horses 
at  the  four  corners  of  the  car  projected  a  little  beyond  the  re- 
spective corners,  and  planks  were  laid  upon  them,  across  each 
end  of  the  car,  so  that  while  the  carpenters  were  at  work  before 
the  plank  was  removed  there  was  a  continuous  staging  around 
the  car. 

Upon  the  undisputed  testimony  of  numerous  witnesses  it  ap- 
peared that  there  were  horses  and  planks  for  these  uses  in  various 
places  all  over  the  shop,  and  there  was  evidenc  that  blocks  were 
often  used  by  the  carpenters,  on  top  of  horses,  to  make  the  stag- 
ing higher.  There  was  also  uncontradicted  testimony  from  these 
witnesses  that  it  was  the  duty  of  the  different  classes  of  workmen 
employed  upon  a  car  at  different  stages  of  the  work  to  provide 
staging  for  themselves  from  the  materials  at  hand,  so  far  as 
they  needed  them.  These  materials,  so  used,  were  never  nailed 
or  fastened  together,  but  the  horses  were  set  up  with  or  without 
blocks  upop  them,  and  the  planks  were  laid  upon  them.  As  the 
carpenters  were  the  first  workmen  employed  upon  the  body  of 
the  car,  they  found  it  necessarj^  to  use  these  materials  for  the 
construction  of  a  staging,  and  often  the  whole  or  a  part  of  the 
materials  would  be  left  standing  by  the  car,  and  afterwards  be 
used  by  painters,  tinners  or  others  who  succeeded  them,  who 
thereby  saved  themselves  the  trouble  of  getting  materials  else- 
where, and  putting  them  in  place.  Witnesses  also  testified  that 
it  was  no  part  of  the  duty  of  the  carpenters  to  construct  stagings 
for  the  use  of  other  workmen.  All  this  was  uncontradicted. 
The  judge  in  his  charge  said:     "You  will  bear  in  mind,  gentle- 
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men  of  the  jur>',  that  there  was  no  obligation  on  the  part  of  the 
carpenters  to  construct  a  staging  for  the  painter."  There  was 
no  evidence  that  anybody  else  than  the  carpenters  provided  or 
ever  undertook  to  provide  a  staging  for  any  of  the  painters  or 
Other  workmen.  The  plaintiff's  case  rests  entirely  upon  the  fact 
that  he  was  injured  on  a  staging  constructed  by  carpenters  for 
their  own  use,  from  which  a  plank  had  been  removed  by  another 
carpenter  for  his  use  elsewhere. 

The  plaintiff*s  own  testimony,  which  is  reported  by  question 
and  answer,  did  not  contradict  the  testimony  of  the  others  on 
this  point.     He  testified  as  follows: 

"Q.  Did  you  ever  construct  any  staging  out  of  horses  or 
planks,  around  in  the  freight  yard  in  that  establishment,  before 
the  date  of  this  injury?  A.  No,  sir;  not  a  continuous  staging 
around  a  car. 

"Q.  What  appliance  did  you  use  when  you  did  not  need  a 
continuous  staging?  A.  I  used  a  horse  and  planks  or  ladder 
chiefly,  as  occasion  required. 

"Q.  So  that  you  had  to  use  a  ladder  or  horse.  A.  Sometimes 
get  upon  the  horse;  sometimes,  if  a  space  eight  or  ten  feet  to  be 
painted,  I  would  place  a  horse  here  and  a  horse  there,  and  put 
a  plank  up  and  paint  on  that  staging  until  I  finished  the  job. 

"Q.  But  never  had  occasion,  and  never  did  prepare  a  con- 
tinuous staging?    A.    No,  sir;  wasn't  my  business." 

This  negation  was  only  as  to  the  construction  of  a  continuous 
staging  around  a  car;  but  it  is  apparent,  as  was  testified  by  the 
witness  Bigelow,  that  for  a  painter  to  build  a  continuous  staging 
around  a  car  would  not  be  a  convenient  way  of  doing  the  work ; 
that  it  would  be,  in  the  words  of  the  witness,  ''right  in  his  way," 
and  that  painters  never  built  such  a  staging.  It  was  testified  by 
the  plaintiff  and  other  witnesses  that  the  staging  built  by  the 
carpenters  was  much  higher  than  was  needed  by  the  painters. 
As  showing  that  the  defendant  did  not  assume  to  provide  stag- 
ings for  the  painters  on  freight  cars,  but  left  them  to  provide  for 
themselves  with  the  materials  furnished,  the  plaintiff  testified 
further  as  follows: 

"Q.  Well,  suppose  that  you  found  that  the  car  wanted  to  be 
painted — some  painting  done  on  the  roof;  how  did  you  get  on 
the  roof?  A.  I  either  got  up  on  a  ladder — would  go  up  the 
regular  ladder  on  the  end  of  a  car,  that  is  attached  to  the  car." 

"Q.     There  were  some  ladders  that  you  could  use.     A.    Yes. 

"Q.  Did  you  go  and  get  a  ladder  and  put  it  up  against  the 
side  of  the  car?    A.   Yes. 

"Q.  Supposing  that  you  found  the  side  of  the  car  had  been 
painted  up  high,  or  low  down;  what  did  you  do  then?  A.  Well, 
if  I  could  get  on  a  staging,  I  would  paint  it 

"Q.  Where  did  you  get  your  staging?  A.  A  good  many 
times  the  staging  was  already  up. 
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"Q.  Supposing  it  wasn't  up?  A.  Well,  then  I  would  put  a 
couple  of  horses  and  put  planks  on  top  of  it  and  paint  from  that 
staging.  Sometimes  I  would  go  along  and  just  set  the  horses 
along — stand  on  top  of  that  horse. 

"Q.  If  you  were  going  to  paint  the  side  of  a  car,  would  the 
two  horses.be  enough?  A.  Well,  it  would  save  putting  up  a 
continuous  staging,  because  it  was  easier  to  move  those  two 
horses  along,  just  draw  them  along,  than  it  would  be —  It  was 
very  hard,  a  great  many  times,  to  get  a  staging  to  the  whole  side 
of  the  car. 

"Q.  Then,  if  you  were  going  to  paint  the  side  of  the  car,  you 
would  take  two  horses  and  put  a  plank  across  and  paint,  and  then 
take  your  staging  down  and  move  it  along?  A.  I  wouldn't  take 
the  staging  down.     I  would  pull  it  right  along. 

"Q.  Pull  it  right  along?  A.  Yes;  pull  one  a  certain  distance 
and  then  go  and  pull  the  other,  and  do  that  quicker  than  I  could 
take  the  staging  down. 

"Q.  After  you  did  one  side,  you  keep  pulling  the  staging? 
A.  You  wouldn't  need  to  on  the  ends,  because  the  plank  was  long 
enough  to  reach  from  end  to  end — that  is,  corner  to  corner— of 
the  car. 

"Q.  Now,  supposing  you  went  to  a  car  and  you  found  you 
wanted  to  touch  up  one  side  of  it,  and  there  was  a  staging  on  the 
other  side  of  the  car  but  none  on  the  side  where  you  were ;  would 
you  move  that  staging  around,  if  it  wasn't  being  used?  A.  I 
would  have  to. 

"Q.  Now,  if  you  wanted  to  make  a  staging  for  a  car  and  there 
were  some  blocks,  horses  and  planks,  lying  around  there,  you 
would  take  those  horses  and  planks?  A.  I  didn't  very  often  do 
that,  because  I  never  had  to.  The  staging  was  always  prepared. 
That  is,  I  do  not  know  as  I  ever  did  that. 

"Q.  If  you  wanted  just  a  horse  and  a  plank  that  were  not 
by  your  car,  and  somewhere  else,  you  would  go  and  get  them? 
A.  I  wasn't  hired  to  put  up  stagings. 

"Q.  Never  mind,  but  you  would  go  and  get  planks  and  put 
them  up?    A.  I  had  to;  yes,  sir.     *     *    * 

"Q.  You  weren't  ordered  not  to  change  stagings  if  you 
wanted  to?    A.    I  don't  understand. 

"Q.  There  was  no  order  to  prevent  you  from  taking  that 
staging  from  one  side  of  the  car  to  the  other?  A.  Not  unless 
it  was  in  use. 

"Q.     Unless  it  was  in  use?     A.     Yes." 

The  plaintiff  was  not  told  to  use  this  staging.  He  was  only 
directed  to  paint  this  car  when  it  should  be  ready  for  him.  He 
was  left  to  make  such  provision  as  to  staging  as  he  chose.  If 
he  found  a  part  or  the  whole  of  the  materials  used  as  a  staging 
by  the  carpenters  in  a  position  convenient  for  his  use,  he  was  at 
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liberty  to  use  it,  just  as  any  other  workman  in  the  shop,  after  the 
carpenters  had  left  it,  was  at  liberty  to  take  any  part  of  it  for  use 
elsewhere.  This  was  the  substance  of  the  testimony  of  numer- 
ous witnesses,  and  there  was  no  evidence  to  the  contrary. 

The  jury  should  have  been  instructed  that  this  material,  easily 
movable  and  not  fastened  together,  standing  there  in  the  form  of 
a  staging  erected  by  the  carpenters  for  their  own  use  and  left 
after  the  carpenters  had  done  with  it,  to  be  ptit  in  such  form  and 
used  in  such  places,  there  or  elsewhere,  as  might  best  serve  the 
convenience  of  the  defendant's  other  workmen,  was  not  a  part 
of  the  ways,  works  and  machinery  of  the  defendant  w^ithin  the 
meaning  of  that  language  in  the  employer's  liability  act,  and  the 
defendant  was  not  legally  responsible  to  the  plaintiff  for  the 
condition  in  which  he  found  it.  McGinty  v.  Athol  Reservoir 
Co.,  155  Mass.  183-187,  29  N.  E.  510;  Burns  v,  Washburn.  160 
Mass.  457,  36  N.  E.  199;  Adasken  v.  Gilbert,  165  Mass.  443,  43 
N.  E.  199;  Reynold  v.  Barnard,  168  Mass.  226.  46  N.  E.  703; 
McKay  v.  Hand,  168  Mass.  270,  47  N.  E.  104;  Brady  z/.  Nor- 
cross,  172  Mass.  331,  52  N.  E.  528.  There  was  no  evidence  in 
the  case  upon  which  the  plaintiff  was  entitled  to  recover,  and  the 
jury  should  have  been  so  instructed. 

In  the  view  that  we  have  taken  of  the  case,  it  is  unnecessary 
to  consider  the  testimony  admitted  against  the  defendant's  ob- 
jection. 

Under  St.  1909,  c.  236,  the  entry  must  be : 

Judgment  for  the  defendant. 
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(Supreme  Court  of  Arkansas,  July  11,  1910.) 
[131   S.  W.   Rep.  44.] 

Master  and  Servant — Fellow-Servant  Act — Operation  of  Railroad.'*' 

— The  duty  of  opening  and  closing  switches  is  a  duty  relative  to  the 
operation  of  a  railroad,  and  under  the  fellow-servant  act  a  railroad 
company  is  liable  for  the  negligence  of  a  servant  in  opening  and 
closing  a  switch  and  thereby  causing  the  death  of  an  engineer  by 
his  engine  running  into  an  open  switch. 

Master  and  Servant — Injury  to  Servant — Negligence.f — Proof  that 
a  railroad  switch  was  open  and  that  a  train  ran  into  it,  causing  the 
death  of  the  engineer,  establishes  a  prima  facie  case  of  the  negli- 
gence of  the  railroad  company,  though  negligence  is  not  presumed 
from  the  happening  of  the  accident  but  must  be  proved. 

Evidence — ^Weight — Uncontroverted  Testimony. — The  jury  may  not 
arbitrarily  disregard  the  uncontradicted,  reasonable,  and  consistent 
testimony  of  witnesses. 

Master  and  Servant — Injury  to  Servant — Negligence — Evidence.— 
In  an  action  for  the  death  of  an  engineer  caused  by  his  engine  run- 
ning into  an  open  switch,  evidence  held  to  overcome  the  presumption  of 
negligence  established  by  the  proof  that  the  switch  was  open  and 
that  the  engine  ran  into  it,  causing  the  death  of  the  engineer. 

Appeal  from  Circuit  Court,  Faulkner  County;  Eugene  Lank- 
ford,  Judge. 

Action  by  E.  A.  Ramsey,  administrator  of  S.  J.  Calhoun,  de- 
ceased, against  the  St.  Louis,  Iron  Mountain  &  Southern  Rail- 
road Company.  From  a  judgment  for  plaintiff,  defendant  ap- 
peals.    Reversed  and  remanded. 

This  is  a  suit  brought  by  E.  A.  Ramsey,  administrator  of  the 
estate  of  S.  J.  Calhoun,  deceased,  against  the  St.  Louis,  Iron 
Mountain  &  Southern  Railway  Company.  The  complaint  al- 
leges: That  on  the  22d  day  of  January,  1908,  the  deceased,  S. 
J.  Calhoun,  was  a  locomotive  engineer  employed  by  the  defend- 
ant. That  on  that  day,  at  about  the  hour  of  6  p.  m.,  while  the 
deceased  was  in  the  performance  of  his  duty  as  engineer  of  a 
through  freight  train  going  north  on  the  main  line  of  the  de- 

*See   foot-note   of  preceding  case. 

tFor  the  authorities  in  this  series  on  the  question  whether  a  pre- 
sumption of  negligence  arises  against  the  master  from  the  fact  that 
his  employee  is  injured,  see  foot-note  of  Missouri,  etc.,  Ry.  Co.  v. 
Jones  (Tex.),  35  R.  R.  R.  346,  58  Am.  &  Eng.  R.  Cas.,  N.  S.,  346; 
Siegel  V,  Detroit,  etc.,  Ry.  Co.  (Mich.),  35  R.  R.  R.  311,  58  Am.  & 
Eng.  R.  Cas.,  N.  S.,  311;  third  head-note  of  Pittsburgh  Rys.  Co.  v. 
Thomas  (C.  C.  A.),  36  R.  R.  R.  36.  59  Am.  &  Eng.  R.  Cas.,  N.  S.,  36; 
last  foot-note  of  Chamberlain  v.  Southern  Ry.  Co.  (Ala.),  34  R.  R.  R. 
655,  57  Am.  &  Eng.  R.  Cas.,  N.  S.,  655. 
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fendant's  railroad,  the  engine  ran  into  an  open  switch  at  Camp- 
bell, in  Jackson  county.  Ark.,  and  turned  over,  and  in  the  wreck 
the  said  S.  J.  Calhoun  was  caught  between  the  cab  and  tender  and 
instantly  killed.  The  defendant  was  negligent  in  permitting  the 
switch  to  be  open,  and  its  negligence  caused  the  death  of  the  said 
S.  J.  Calhoun.  That  said  S.  J.  Calhoun  left  surviving  him  as  his 
next  of  kin  five  brothers,  to  wit,  John  Calhoun,  W.  R.  Calhoun, 
Malcolm  Calhoun,  Louis  Calhoun,  and  C.  T.  Calhoun,  and  three 
sisters,  Mrs.  D.  Martin,  Mrs.  J.  M.  Bell,  and  Mrs.  Elizabeth 
Hyatt.     The  said  S.  J.  Calhoun  also  left  surviving  him  his  wife, 

Lula  Calhoun,  aged  years,  who  was  dependent  upon  him 

for  support  and  to  whose  support  he  contributed  the  sum  of  $125 
a  month.  The  said  S.  J.  Calhoun  was  47  years  of  age,  in  good 
health  and  industrious,  and  earning  at  the  time  of  his  death  $150 
a  month.  This  suit  is  prosecuted  for  the  benefit  of  the  wife  and 
next  of  kin  of  the  deceased.  And  the  plaintiff  as  such  adminis- 
trator was  damaged  by  the  death  of  the  said  S.  J.  Calhoun,  caused 
by  such  negligence  of  the  defendant  as  aforesaid,  in  the  sum  of 
$20,000.  Wherefore  the  plaintiflF,  as  administrator,  prays  judg- 
ment against  the  defendant  for  the  sum  of  $20,000.  The  defend- 
ant, railway  company,  answered,  denying  liability,  and  averred 
that  the  switch  was  opened  by  a  stranger,  and  was  not  left  open 
by  the  defendant,  any  of  its  agents,  employees,  or  servants.  There 
was  a  trial  before  a  jury,  which  resulted  in  a  verdict  for  the 
plaintiff  in  the  sum  of  $7,500.  From  the  judgment  rendered,  the 
defendant  has  duly  prosecuted  an  appeal  to  this  court. 

W .  B.  Hemingzvay,  E.  B.  Kinszvorthy,  and  Jas.  H.  Stevenson, 
for  appellant. 
/.  H,  Harrody  for  appellee. 

Hart,  J.  (after  stating  the  facts  as  above).  It  is  earnestly  in- 
sisted by  counsel  for  appellant  that  the  evidence  did  not  warrant 
the  verdict.  The  complaint  does  not  allege  that  the  switch  or 
any  of  its  appliances  was  defective,  but  only  alleges  that  the  de- 
fendant negligently  permitted  it  to  be  left  open  and  so  to  carry 
the  decedent's  train  from  the  main  track  to  the  side  track,  where 
it  was  derailed,  causing  the  death  of  the  engineer.  Hence  it 
will  be  seen  that  the  negligence  complained  of  was  not  in  the 
construction,  preparation,  or  repairs  of  the  railroad,  but  in  its 
operation.  Hence  the  character  of  the  duty  (the  opening  and 
closing  of  the  switch),  the  negligent  performance  of  which  is 
alleged  to  have  caused  the  injury,  was  a  duty  in  relation  to  the 
operation  of  the  railroad.  Elliott  on  Railroads,  vol.  3,  §§  1276, 
1318;  26  Cyc.  §§  1127,  1128,  1325;  Chicago,  L  &  L.  R.  Co.  v. 
Barker,  169  Ind.  670,  83  N.  E.  369,  14  Am.  &  Eng.  Ann.  Cas. 
375,  17  L.  R.  A.  (N.  S.)  542,  and  notes  to  same;  Houston  & 
T.  C.  R.  Co.  ^^  Shapard  (Tex.  Civ.  App.)  118  S.  W.  596. 

While  the  duty  to  operate  carefully  rests  upon  the  servants  of 
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the  railway  company,  in  view  of  our  fellow-servant  act,  it  be- 
comes immaterial  to  ascertain  what  servant  is  careless  in  that 
respect,  for  the  railway  company  is  liable  for  the  negligent  acts 
of  the  fellow-servants  of  the  complaining  party.  St.  Louis,  Iron 
M.  &  S.  R.  Co.  V.  Davis,  93  Ark.  484,  124  S.  W.  754. 

It  is  not  disputed  that  the  switch  was  open  and  that  the  train 
ran  into  it  and  became  derailed,  thus  causing  the  death  of  the 
engineer.  While,  in  an  action  against  a  railroad  company  by  an 
employee  to  recover  damages,  negligence  ^of  the  railroad  company 
will  not  be  presumed  from  the  happening  of  the  accident,  but 
must  be  proved  by  the  plaintiff,  yet  it  follows  from  the  authori- 
ties cited  that  a  prima  facie  case  of  negligence  against  the  de- 
fendant company  in  the  operation  of  its  trains  was  made  out  by 
the  plaintiff  by  showing  that  the  switch  was  open,  and  that  the 
train  ran  into  it,  whereby  engineer  Calhoun  was  killed.  No  other 
evidence  was  adduced  at  the  trial  tending  to  show  negligence  on 
the  part  of  the  railway  company. 

The  remaining  question,  then,  is:  Was  this  presumption  of 
negligence  overcome  by  the  evidence  in  behalf  of  the  defendant 
company?  We  think  it  was.  From  the  evidence  it  appears  that 
Campbell's  switch  is  what  is  known  as  a  "blind  switch;"  that  is, 
it  has  no  telegraph  station  or  agent.  It  is  north  of  Newport, 
Ark.,  between  Diaz  on  the  south  and  Tuckerman  on  the  north. 
It  is  about  2:05  miles  north  of  Diaz  and  a  little  over  6  miles 
south  of  Tuckerman,  both  of  which  are  telegraph  stations.  The 
train  sheets  were  introduced  showing  the  times  all  trains  passed 
Newport,  Diaz,  and  Tuckerman  on  the  day  the  accident  occurred. 
Extra  No.  67,  north  bound  (the  derailed  train),  left  Newport  at 
5:50  p.  m.  on  the  day  in  question.  According  to  the  testimony 
of  its  conductor,  it  ran  into  the  open  switch  at  about  6:05  p.  m. 
and  this  was  about  the  time  it  was  due  to  arrive  at  Campbell's 
switch  according  to  its  schedule.  The  north -bound  trains  pre- 
ceding it  were  Nos.  92  and  66.  No.  92  was  a  local  freight,  which 
left  Newport  at  2 :25  p.  m.  It  passed  Diaz  at  2 :44  p.  m.  and 
should  (by  estimate)  have  passed  Campbell's  switch  about  8 
minutes  later.  No.  66,  north-bound,  left  Newport  at  3 :45  p.  m., 
passed  Diaz  at  3:55,  and  Campbell's  switch  at  about  4:02  p.  m. 
The  last  train  that  passed  Campbell's  switch  on  the  day  the  ac- 
cident happened  before  No.  67  was  derailed  there  was  No.  3.  It 
was  a  south-bound  fast  passenger  train.  It  passed  Tuckerman 
at  5 :29  p.  m.  and  Campbell's  switch  from  6  to  8  minutes  later. 
It  passed  Diaz  at  5:40  p.  m.  and  arrived  at  Newport  at  5:45 
p.  m.  Extra  No.  67  (the  derailed  train)  waited  at  Newport 
for  No.  3  to  reach  there.  The  engineer  and  conductor  of  these 
trains  were  introduced  and  testified  that  their  trains  passed 
Campbell's  switch  without  stopping.  The  section  foreman  who 
had  that  portion  of  defendant's  track  including  Campbell's 
switch  testified:     "That  the  work  occurred  at  about  6  o'clock 
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p.  m.  That  he  had  lighted  the  switch  lights  there  at  some- 
thing like  5:30  p.  m.  that  day.  That  the  switch  was  closed 
then.  That  he  saw  no  trains  on  the  switch  on  that  day.  The 
switch  and  switch  stand  were  examined  by  the  person  in  charge 
of  the  wrecking  crew,  which  came  from  Newport  soon  after  the 
accident  happened.  He  said  that  the  switch  was  thrown  for 
the  side  track  and  was  in  good  condition.  That  there  was  noth- 
ing wrong  except  the  switch  lock.  That  the  broken  lock  was 
hanging  to  its  chain,  and  the  face  of  the  lock  was  all  battered  up 
and  indented.  That  the  switch  point  was  all  right.  That  it  was 
not  possible  for  the  switch  to  have  been  open  when  No.  3  passed 
coming  south,  and  not  have  been  damaged  thereby.  That  there 
were  some  of  the  wheels  of  the  cars  right  on  the  points  of  the 
switch,  so  that  they  could  not  have  been  thrown  after  the  wreck- 
That  the  switch  lock  was  freshly  broken. 

The  general  superintendent  of  the  railroad  said  Campbell's 
switch  was  used  only  in  cases  of  emergency;  that  whenever  pos- 
sible train  dispatchers  avoid  having  trains  meet  at  places  other 
than  telegraph  stations;  that  if  the  switch  at  Campbell's  had 
been  lined  up  for  the  side  track  when  No.  3  came  south,  the 
switch  would  have  been  damaged  in  several  places,  and  would 
have  to  be  repaired ;  that  either  the  points  would  be  bent  or  the 
switch  stand  damaged  or  broken. 

A  civil  engineer  testified,  as  an  expert,  that  if  the  switch  had 
been  set  for  the  side  track,  it  would  have  been  impossible  for  a 
train  coming  south  at  the  rate  of  30  or  35  miles  an  hour  to  run 
through  it  without  damaging  it  or  tearing  it  up ;  that  had  it  been 
open,  the  connecting  rod  and  bridle  point  and  the  rod  which  con- 
nects the  points  to  the  switch  stand,  one  or  all  of  them,  would 
be  broken ;  that  if  a  train  is  running  fast  it  will  bre^  the  switch 
stand;  and,  if  it  is  running  slow,  it  will  bend  the  switch  points. 

A  Mrs.  Mattie  Walton  testified  that  shortly  after  the  wreck 
she  overheard  a  conversation  between  a  man  named  Bill  Sharp 
and  her  husband,  in  which  Sharp  stated  that  he  had  broken  the 
lock  and  thrown  the  switch. 

It  will  be  seen  that  the  last  train  going  north  before  the  acci- 
dent happened  was  No.  66.  It  passed  Campbell's  switch  at 
about  4  o'clock  p.  m.,  and  did  not  stop  there.  It  is  evident  that 
the  switch  was  then  closed  and  lined  up  for  the  main  track,  for, 
if  the  switch  had  been  open,  that  train  would  have  gone  on  the 
side  track.  This  was  about  two  hours  before  the  accident  hap- 
pened. The  next  train  that  passed  was  No.  3,  a  fast  passenger, 
going  south.  It  passed  Campbell's  switch  at  5:35,  about  one- 
half  hour  before  the  accident  happened.  The  testimony  shows 
that,  if  the  switch  had  been  open  then,  the  passing  of  th^  train 
would  have  either  broken  the  switch  stand  or  have  bent  the 
switch  stand  or  have  bent  the  switch  points,  according  to  whether 
the  train  was  running  fast  or  slow.    In  addition  to  this,  the  train 
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crew  of  that  train  testified  that  the  switch  was  lined  up  for*  the 
main  track  when  the  train  passed,  and  gave  as  a  reason  therefor 
that  they  could  tell  by  the  motion  of  the  train  whether  a  switch 
was  open  or  closed.  The  switch  stand  was  found  to  be  in 
perfect  condition,  except  that  the  lock  was  broken;  and  its  ap- 
pearance indicated  that  it  was  freshly  done.  This  makes  it 
appear  as  nearly  as  human  testimony  can  establish  a  fact  that 
the  switch  was  not  left  open  by  the  employees  of  the  company. 

There  can  be  but  two  theories  as  to  the  unfortunate  accident. 
One  is  that  the  employees  of  the  trains  which  passed  the  switch 
last  before  the  occurrence  are  not  telling  the  truth,  and  the  other 
is  that  a  stranger  broke  the  lock  and  threw  the  switch  for  the  side 
track.  As  to  the  former,  there  is  nothing  to  warrant  the  find- 
ing of  the  jury.  The  testimony  of  the  witnesses  introduced  by 
the  railroad  company  was  uncontradicted  and  was  reasonable  and 
consistent ;  and  the  jury  had  no  right  to  arbitrarily  disregard  it. 
When  it  is  given  probative  force  it  overcomes  the  presumption 
of  negligence  arising  from  the  operation  of  trains,  established  by 
the  proof  that  the  switch  was  open.  Then,  too,  there  was  some 
evidence,  however  weak  it  may  be,  that  the  switch  lock  was 
broken  and  the  switch  opened  by  a  stranger.  We  refer  to  the 
testimony  of  Mrs.  Mattie  Walton  as  to  the  statement  of  Bill 
Sharp  that  he  had  broken  the  switch  lock  and  set  the  switch  for 
the  side  track,  which  testimony  was  not  objected  to,  and  was  en- 
titled to  some  probative  force. 

The  evidence  did  not  support  the  verdict,  and  the  judgment 
will  be  reversed,  and  the  cause  remanded  for  a  new  trial. 


Pinkley  t*.  Chicago  &  E.  I.  R.  Co, 

(Supreme  Court  of  Illinois,  Oct.  20,  1910.) 
[92  N.   E.   Rep.  896.] 

Appeal  and  Error — ^Verdict — Sufficiency  of  Evidence — Review. — On 

appeal  from  a  judgment  of  the  Appellate  Court,  affirming  a  judgment 
for  plaintiff,  in  considering  the  assignment  of  error  to  the  refusal  to 
give  a  peremptory  instruction  for  defendant  at  the  close  of  all  the 
evidence,  the  only  question  is  whether  there  is  in  the  record  any 
evidence,  which,  with  the  inferences  reasonably  to  be  drawn  there- 
from, tends  to  establish  facts  essential  to  a  recovery. 

Master  and  Servant — Injury  to  Servant — Negligence — Warning 
Servant.'*' — A   servant,   suing  for   injuries   received,   while   unloading, 

♦For  the  authorities  in  this  series  on  the  subject  of  the  duty  of 
the  master  to  warn  and  instruct  his  servants,  see  foot-note  of  Ches- 
apeake &  O.  R.  Co.  V.  Nash  (Ky.),  36  R.  R.  R.  551,  59  Am.  &  Eng. 
R.  Cas..  N.  S.,  511;  Ryan  v.  Northern  Pac.  Ry.  Co.  (Wash.),  35  K. 
R.  R.  71,  58  Am.  &  Eng.  R.  Cas.,  N.  S.,  71. 
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with  his  hands  and  cant  hooks,  piling  freshly  treated  with  creosote, 
on  the  theory  that  the  act  of  the  foreman  in  directing  him  to  un- 
load the  piling  in  that  manner  was  negligent,  must  show  that  the 
preparation  with  which  the  piling  had  been  treated  was  poisonous, 
and  liable  to  injury  one  engaged  in  handling  the  same,  that  the 
master  knew,  or  by  ordinary  diligence  might  have  known,  that  the 
preparation  was  poisonous  and  capable  of  causing  injury,  which  the 
servant  did  not  know,  and  did  not  have  equal  opportunities  with  the 
master  of  knowing,  at  the  time  of  the  injury,  and  thus  show  a  duty 
of  the  master  to  warn  the  servant  of  a  danger  before  exposing  him 
to  the  risk,  and  thus  establish  negligence  by  proving  that  a  warning 
was  not  given. 

Master  and  Servant — Injury  to  Servant — Negligence — ^Waming 
Servant.* — The  foreman  of  a  railroad  directed  a  servant  to  un- 
load piling  from  a  car  with  his  hands  and  cant  hooks.  The 
piling  had  been  treated  with  a  preparation  which  the  railroad  knew 
was  poisonous,  and  which  it  knew  was  liable  to  blister  the  skin  and 
to  produce  a  burning  sensation  to  those  handling  the  piling.  The 
servant  knew  that  such  injuries  were  likely  to  follow,  but  he  did  not 
know  that  it  was  dangerous  and  would  poison  the  system.  Held, 
that  the  railroad  was  not  required  to  warn  the  servant  that  the  sub- 
stance with  which  the  piling  had  been  treated  was  liable  to  blister 
the  skin  and  produce  a  burning  sensation,  and  for  such  injuries  the 
servant  could  not  recover. 

Master  and  Servant — Injury  to  Servant — Negligence  —  Warning 
Servant.* — A  servant  of  a  railroad  was  poisoned  while  unloading  pil- 
ing treated  with  a  coal-tar  preparation.  The  railroad  and  other  rail- 
roads had  used  the  preparation  for  a  number  of  years,  and  servants 
handling  piling  so  treated  were  injured  only  to  the  extent  of  having 
the  skin  blistered,  so  as  to  cause  it  to  peel  off,  and  to  produce  a  burn- 
ing sensation.  Of  about  125  men  who  had  handled  piling  so  treated, 
the  servant  poisoned  was  the  only  one  who  claimed  to  have  been 
permanently  injured  thereby,  and  none  of  the  men  working  with 
him  suflFered  any  injuries  other  than  the  usual  ones.  Held,  that  the 
railroad  was  not  chargeable  with  knowledge  that  a  servant  handling 
the  piling  would  be  poisoned,  so  that  it  was  not  negligent  for  failing 
to  warn  him  of  the  danger  of  being  poisoned,  and  it  was  not  liable 
for  injuries  received  by  being  poisoned. 

Master  and  Servant — Obligation  of  Master. t — A  master  not  being 
an  insurer  of  the  safety  of  his  servant,  he  is  only  liable  for  conse; 
quences  which  he  may  reasonably  be  expected  to  anticipate  as  a 
result  of  his  conduct. 

Hand,   Farmer,  and  Carter,  JJ.,   dissenting. 


*See   (*)   on  preceding  page. 

tFor  the  authorities  in  this  series  on  the  subject  of  the  degree 
of  care  due  from  an  employer  to  his  employees,  see  first  foot-note  of 
Southicrn  Ry.  Co.  v.  Lewis  (Va.),  35  R.  R.  R.  743.  58  Am.  &  Eng. 
R.  Cas.,  N.  S.,  743;  second  foot-note  of  Chamberlain  v.  Southern 
Ry,  Co.  (Ala.),  34  R.  R.  R.  655.  57  Am.  &  Eng.  R.  Cas.,  N.  S.,  655. 
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Appeal  from  Appellate  Court,  Fourth  District,  on  Appeal  from 
Circuit  Court,  Fayette  County;  Samuel  L.  Dwight,  Judge. 

Action  by  Samuel  A.  Pinkley  against  the  Chicago  &  Eastern 
Illinois  Railroad  Company.  From  a  judgment  of  the  Appellate 
Court  (151  III.  App.  356),  affirming  a  judgment  for  plaintiff, 
defendant,  obtaining  a  certificate  of  importance,  appeals.  Re- 
versed and  remanded. 

Brown  &  Burnside,  for  appellant. 

B.  W.  Henry  and  Albert  &  Matheny,  for  appellee. 

Cooke,  J.  Samuel  A.  Pinkley,  the  appellee,  brought  an  action 
of  case  in  the  circuit  court  of  Fayette  county  against  the  Chi- 
cago &  Eastern  Illinois  Railroad  Company,  the  appellant,  to  re- 
cover damages  for  personal  injuries  sustained  by  him  while  in 
the  employ  of  appellant.  A  declaration  consisting  of  two  counts 
was  filed,  alleging  that  on  August  6,  1907,  while  appellee  was  in 
the  employ  of  appellant  as  a  servant  in  its  supply  yards  at  St. 
Elmo,  111.,  appellant  received  at  its  supply  yards  a  car  load  of 
green  yellow  pine  piling,  freshly  treated  with  creosote;  that  ap- 
pellant, well  knowing  the  dangers  likely  to  result  from  handling 
piling  so  treated  with  creosote,  through  its  foreman  negligently 
and  carelessly  ordered  appellee  and  his  colaborers  to  unload  the 
piling  from  the  car  with  their  hands  and  with  cant  hooks;  and 
plaintiff,  having  no  knowledge  of  the  danger  attendant  upon 
such  work,  and  in  the  exercise  of  ordinary  care,  worked  with 
said  piling  with  his  hands  and  cant  hooks  during  the  whole  of 
said  day  in  and  about  unloading  the  same  from  the  car  under 
the  orders  and  directions  of  said  foreman  and  by  reason  thereof 
became  poisoned  and  diseased  and  permanently  injured.  Appel- 
lant filed  the  general  issue,  and  a  trial  was  had  before  a  jury, 
which  resulted  in  a  verdict  finding  appellant  guilty  and  fixing 
appellee's  damages  at  $600.  After  overruling  appellant's  motion 
for  a  new  trial,  the  court  rendered  judgment  upon  the  verdict. 
Appellant  prosecuted  an  appeal  to  the  Appellate  Court  for  the 
Fourth  District,  where  the  judgment  of  the  circuit  court  was 
affirmed.  Appellant  was  granted  a  certificate  of  importance  by 
the  Appellate  Court,  and  has  brought  the  case  here  for  review. 

At  the  close  of  appellee's  evidence  in  chief,  and  again  at  the 
close  of  all  the  evidence  in  the  case,  appellant  offered,  and  the 
court  refused,  an  instruction  directing  a  verdict  for  appellant. 
The  action  of  the  court  in  refusing  to  give  the  peremptory  in- 
struction offered  at  the  close  of  all  the  evidence  is  the  principal 
ground  urged  by  appellant  for  reversal  of  the  judgments  of  the 
Appellate  and  circuit  courts.  Appellant  contends  that  the  in- 
struction should  have  been  given,  first,  because  the  evidence  failed 
to  disclose  any  negligence  on  the  part  of  appellant;  and,  second, 
because  the  appellee  assumed  the  risk  attendant  upon  unloading 
the  timbers   from  the  car.     In   considering  this  assignment  of 


^ 
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error,  the  only  question  open  for  our  consideration  is  whether 
there  is  in  this  record  any  evidence  which,  with  inferences  reason- 
ably to  be  drawn  therefrom,  tends  to  establish  these  two  ele- 
ments of  the  case  in  appellee's  favor. 

Resolving  all  controverted  facts  in  favor  of  appellee,  the  record 
discloses  that,  at  and  prior  to  the  time  appellee  sustained  the 
injuries  hereinafter  mentioned,  the  appellant  maintained  at  St. 
Elmo,  in  this  state,  supply  yards  for  the  storage  and  distribution 
of  various  kinds  of  material  required  in  constructing  and  re- 
pairing its  tracks  and  bridges.  A  number  of  men  were  employed 
at  these  yards,  whose  work  consisted  almost  wholly  in  loading  and 
unloading  the  material  received  there.  These  men  worked  under 
the  supervision  of  a  foreman.  A  portion  of  the  material  re- 
ceived at  and  distributed  from  the  yards  consisted  of  timbers 
covered  or  treated  with  a  coal-tar  preparation  containing  creosote. 
On  June  3,  1907,  appellee  commenced  working  for  appellant  in 
the  supply  yards.  He  was  52  years  of  age,  and  had  spent  several 
years  in  working  for  railroad  companies,  but  had  no  experience 
in  handling  material  treated  with  creosote.  During  the  month  of 
July,  1907,  appellant  received  at  the  supply  yards  at  least  two 
car  loads  of  timbers  treated  with  the  coal-tar  preparation,  which 
appellee  assisted  in  unloading.  He  also  assisted  in  loading  at 
least  one  car  load  of  timbers  so  treated.  On  these  occasions 
he  observed  that  the  fumes  from  the  preparation  with  which 
the  timbers  were  covered  caused  a  burning  sensation,  and  some- 
times caused  the  skin  on  the  face  and  arms  to  blister  and  peel 
-off;  the  effect  being  similar  to  that  of  sunburn.  Appellee  and 
several  of  his  fellow  workmen  had  been  affected  in  this  manner  to 
some  extent  prior  to  August  6th  while  handling  material  treated 
with  a  coal-tar  preparation.  It  was  also  a  common  remark  among 
the  men  employed  at  the  yards  that  the  "Black  Jack,''  as  they 
called  it,  was  "hot  stuff,''  and  appellee  had  heard  them  speak 
of  it  as  being  "hot  stuff." 

On  the  morning  of  August  6,  1907,  the  foreman  directed  ap- 
pellee and  several  other  employees  to  unload  piling  from  a  coal 
car  which  had  been  received  at  the  vards.  The  timbers  had  been 
recently  treated  with  the  preparation,  which  was  soft  and  viscid, 
and  in  that  respect  differed  from  the  timbers  theretofore  handled 
by  appellee,  upon  which  the  preparation  had  hardened.  It  was 
a  very  hot  day,  and  the  preparation  was  dripping  from  the  tim- 
bers and  from  the  corners  of  the  car,  the  testimony  showing  that 
such  condition  was  not  unusual  when  timbers  treated  with  the 
preparation  were  exposed  to  the  rays  of  the  sun  in  hot  weather. 
The  foreman  furnished  a  can  of  vaseline,  and  advised  the  men 
to  use  the  vaseline,  on  their  faces,  stating  that  the  timbers  were 
green  and  had  been  freshly  treated,  and  that  he  thought  the  vase- 
line would  prevent  the  preparation  hurting  them.  The  workmen, 
including  appellee,  used  the  vaseline  as  directed  and  proceeded 
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to  unload  the  car  under  the  direction  of  the  foreman.  They 
did  not  handle  the  timbers  with  their  hands,  but  each  was  fur- 
nished with  a  cant  hook  to  use  in  moving  or  lifting  the  timbers. 
Handspikes  were  also  furnished  and  used  in  the  work,  and  after 
the  car  had  been  partially  unloaded,  and  it  became  necessary  to 
roll  the  timbers  up  skids  to  get  them  out  of  the  car,  a  rope  was 
fastened  around  the  timber  and  a  portion  of  the  men  pulled  on 
the  rope  while  others  remained  in  the  car  and  assisted  with  the 
cant  hooks  and  handspikes.  This  method  of  unloading  the  car 
on  August  6th  had  been  the  usual  method  of  unloading  large 
timbers  from  cars  at  these  yards  before  and  ever  since  appellee 
had  commenced  working  there. 

Most  of  the  men  engaged  in  the  work  experienced  the  burn- 
ing sensation  which  they  had  previously  experienced  in  handling 
timbers  treated  with  the  coal-tar  preparation,  and  some  of  them 
had  their  faces,  hands,  and  arms  blistered  to  such  an  extent  that 
the  skin  peeled  off;  but  all  except  appellee  continued  working  at 
the  supply  yards,  and  thereafter  handled  timbers  treated  with 
creosote,  when  called  upon  to  do  so,  without  suffering  any  injury 
except  the  temporary  pain  and  inconvenience  from  the  burning 
and  peeling  off  of  the  skin  on  their  faces,  hands,  and  arms. 
Appellee,  however,  was  unable  to  sleep  during  the  night  of 
August  6th  on  account  of  the  pain  in  his  face,  hands,  and  arms, 
and  the  next  morning  his  face  and  arms  were  red  and  swollen. 
He  returned  to  the  yards  and  asked  the  foreman  what  kind  of 
work  he  would  be  required  to  perform  that  morning.  Upon  be- 
ing informed  that  there  were  timbers  treated  with  creosote  to  be 
handled,  he  refused  to  go  to  work,  stating  that  he  was  already 
injured  enough  from  handling  such  timbers.  He  was  thereupon 
discharged,  and  another  employee  was  called  to  take  his  place. 
This  employee  worked  a  portion  of  the  day  and  then  quit,  stating 
upon  the  witness  stand  in  this  case  that  he  quit  because  it  was 
too  hot  foi  him.  He  also  sustained  some  burns  that  day  from 
which  he  fully  recovered  within  five  or  six  days  without  con- 
sulting a  physician.  Appellee,  after  quitting  his  employment,  re- 
turned home  and  applied  camphor  ice  salve  to  his  face  and  arms. 
The  next  day  numerous  white  pustules  appeared  on  his  face 
and  arms  and  in  his  nostrils,  and  he  consulted  a  physician,  under 
whose  treatment  he  continued  for  a  period  of  from  three  to  four 
months.  He  then  discontinued  treatment  with  the  physician,  and 
has  since  used  various  proprietary  remedies  in  attempting  to 
be  cured,  but  without  success.  The  burning  sensation  has  been 
present  almost  constantly  ever  since  August  6th,  and  pustules 
and  sores  around  his  mouth  and  in  his  nostrils,  which  at  times 
almost  disappear  and  then  break  out  anew,  have  caused  him 
great  pain  and  annoyance.  The  burns  on  his  arms  had  at  the 
time  of  the  trial  healed,  leaving  scars,  and  his  face  was  then 
better  than  it  had  been  since  receiving  the  injuries. 

Dr.  Whiteford,  the  physician  who  treated  appellee,  was  called 
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as  a  witness  in  his  behalf,  ^nd  testified  that  when  appellee  first 
consulted  him  he  was  suflFering  from  dermatitis  venenata,  which 
the  witness  described  as  an  irritation  of  the  skin  caused  by  some 
irritant,  in  which  a  redness  and  swelling  and  a  sense  of  burning 
are  usually  present,  and  that  the  troubles  has  developed  into 
eczema.  He  further  testified  that  dermatitis  venenata  could  be 
caused  by  various  substances,  and  that  it  would  be  impossible  to 
tell  from  an  examination  of  a  person  the  cause  of  this  disease, 
but  that  he  questioned  appellee,  and  upon  learning  from  him 
that  he  had  been  working  with  creosote,  and  that  his  face  had 
been  reddened  by  it,  the  witness  concluded  that  creosote  must 
have  been  the  primary  cause  of  the  disease.  The  other  medical 
testimony  in  the  case  to  the  effect  that  the  appellee  is  now  afflicted 
with  eczema,  and  that  it  is  a  very  obstinate  disease,  and  is  not 
often  cured.  The  medical  testimony  also  shov^  that  creosote 
is  a  poison,  and  that,  when  highly  concentrated  and  in  large 
quantities,  it  may  throw  off  fumes  which,  coming  in  contact  with 
the  skin  or  membrane  of  the  nose,  may  cause  an  irritation  thereof, 
manifested  by  a  reddening  of  the  skin  and  a  burning  sensation, 
and  that  this  condition  may  or  may  not  be  followed  by  white 
blisters  or  pustules,  depending  on  the  individual  and  the  extent 
to  which  the  tissues  are  affected ;  that  eczema  may  develop  from 
any  burn  or  scald,  or  may  be  produced  by  any  irritating  cause; 
and  that  burns  from  creosote  could  result  in  eczema. 

The  testimony  of  these  physicians  with  reference  to  the  effects 
of  creosote  or  creosote  fumes  upon  the  human  body  was  to  a 
large  extent  theoretical.  None  of  them,  except  Dr.  Bohart,  a 
witness  for  appellant,  were  familiar  with  the  preparation  used 
as  a  preservative  for  wood,  and  the  composition  of  the  substance 
used  on  the  timbers  does  not  appear  in  the  record.  Dr.  Bohart, 
who  resided  at  Chicago,  and  who  was  familiar  with  the  coal-tar 
preparation  used  on  timbers,  testified  that  he  was  chief  surgeon 
of  appellant,  and  was  also  surgeon  for  the  New  York  Central 
and  Lake  Shore  &  Michigan  Southern  Railroads;  that  reports 
of  all  injuries  to  men  working  for  appellant  were  sent  to  him  by 
the  local  surgeons ;  and  that  this  was  the  first  report  of  poisoning 
from  the  preparation  received  by  him  or  coming  to  his  knowl- 
edge. 

Dr.  White  ford,  appellee's  physician,  testified  that  he  was  not 
familiar  with  the  compound  used  for  treating  timbers,  but  was 
familiar  with  the  creosote  used  as  a  medicine,  which  is  extracted 
from  beechwood,  while  that  used  as  a  preservative  for  wood  is 
extracted  from  coal,  and  that  he  had  seen  pure  creosote ;  that  he 
had  no  experience  with  the  fumes  of  medicinal  or  pure  creosote 
burning  persons,  never  knew  of  creosote  fumes  causing  burns, 
and  never  knew  of  any  one  being  injured  by  the  fumes  of 
creosote,  unless  it  was  this  one  case.  Dr.  Higginbottom,  another 
witness  called  by  appellee,  testified  that  he  was  not  familiar  with 
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the  compound  used  on  timbers,  and  that  his  sole  experience  in 
treating  injuries  from  creosote  was  in  the  treatment  of  two  men 
whose  faces  and  hands  had  been  blistered  while  using  paint  con- 
taining creosote,  and  that  those  cases  yielded  to  treatment.  The 
only  other  medical  testimony  introduced  by  appellee  was  that  of 
Dr.  Greer.  He  testified  that  his  experience  was  limited  en- 
tirely to  medicinal  (or  betchwood)  creosote;  that  he  had  re- 
ceived burns  from  it,  and  had  treated  patients  whose  gums  had 
been  slightly  burnt  from  the  use  of  beechwood  creosote  in  the 
mouth. 

The  record  shows  that  on  the  same  day  the  appellee  received 
his  injuries  several  men  in  the  employ  of  the  Illinois  Central 
Railroad  Company  received  burns  from  handling  timbers  treated 
with  a  preparation  containing  creosote,  necessitating  medical 
treatment,  but  that  the  injuries  of  all  except  one  of  those  men 
were  of  a  temporary  nature  and  readily  yielded  to  treatment; 
that  in  the  case  of  the  one  excepted  his  eyes  were  affected  and 
became  sore,  and  his  face  and  arms  were  blistered,  this  condition 
remaining  for  about  three  weeks,  and,  after  being  apparently 
cured,  returned  the  following  spring. 

It  is  a  matter  of  common  knowledge  that  creosote  is  in  quite 
general  use  as  a  preservative  for  timbers  used  in  bridges  and  as 
a  preservative  for  poles  used  by  telephone  and  telegraph  com- 
panies and  by  railroads  using  electricity  as  a  motive  power,  and 
the  record  in  this  case  shows  specifically  that  timbers  and  poles 
treated  with  the  coal-tar  preparation  containing  creosote  have 
been  for  a  number  of  years  used  by  appellant  and  by  the  Clover 
Leaf  and  the  New  York  Central  Railroad  Companies  and  by  the 
Illinois  Traction  System,  and  that  wooden  blocks  treated  with 
the  preparation  are  used  for  street  paving  in  the  city  of  Chicago, 
some  of  the  men  handling  these  blocks  with  gloves  and  others 
with  the  bare  hands  without  injury. 

The  negligent  act  complained  of  in  this  case  was  the  act  of 
the  foreman  in  directing  appellee  to  unload  the  piling  from  the 
car  with  his  hands  and  with  cant  hooks.  In  view  of  the  cause 
to  which  appellee  attributes  his  injuries,  such  act  could  only  be 
negligent  upon  proof,  first,  that  the  preparation  with  which  the 
timbers  had  been  treated  was  poisonous  and  liable  to  injure  a 
person  engaged  m  handling  the  timbers;  second,  that  appellant 
knew,  or  by  exercising  ordinary  diligence  might  have  known,  that 
it  was  poisonous  and  capable  of  producing  injury;  and,  third, 
that  appellee  did  not  know  that  it  was  poisonous  and  likely  to 
injure  him,  and  did  not  have  equal  opportunities  with  appellant 
of  knowing  thereof  at  the  time  he  was  injured.  Montgomery 
Coal  Co.  V.  Barringer,  218  111.  327,  75  N.  E.  900;  Elgin,  Joliet  & 
Eastern  Railway  Co.  v.  Myers,  226  111.  358,  80  N.  E.  897 ;  Mc- 
Cormick  Machine  Co.  z\  Zakzewski,  220  111.  522.  77  N.  E.  147, 
4  L.  R.  A.  (N.  S.)  848. 

Such  proof  would  have  established  a  duty  resting  on  appel- 
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lant  to  warn  appellee  of  the  danger  before  exposing  him  to  the 
risk,  and,  accompanied  by  proof  that  such  warning  was  not  given, 
would  have  established  the  negligence  charged  in  the  declara- 
tion. That  the  preparation  and  the  fumes  therefrom  were  poison- 
ous and  did  produce  the  injuries  of  which  appellee  complains 
must  be  regarded  as  established;  that  the  preparation  and  the 
fumes  arising  therefrom  were  liable  to  blister  the  skin,  cause  the 
skin  to  peel  off,  and  produce  a  burning  sensation,  and  that  ap- 
pellant had  knowledge  thereof,  must  be  regarded  as  established; 
but  the  record  discloses  that  appellee  also  knew  that  such  in- 
juries were  likely  to  follow  from  handling  the  piling.  His 
counsel,  in  their  argument  filed  in  this  court,  in  discussing  ap- 
pellee's knowledge  of  the  preparation  used  on  the  timbers,  say: 
"He  did  know  that  it  would  smart  and  burn  and  cause  the  skin 
to  blister  and  peel.  But  that  was  and  is  not  the  danger  com- 
plained of.  The  danger  complained  of  was  poisoning  of  the 
system,  resulting  in  permanent  injur)'."  And:  "He  did  know 
it  would  redden  the  skin,  smart  and  burn  and  blister — that  it  was 
hot  stuff ;  but  he  did  not  know  it  was  dangerous  in  the  sense  that 
an  abundance  of  it  breathed  into  the  lungs  and  taken  into  the 
system  would  permeate  the  whole  system  and  create  systematic 
poisoning ;  nor  did  he  know  that  this  burning  and  parching  of  the 
skin  and  mucous  membrane  would  result  in  eczema."  The  record 
in  this  case,  therefore,  fails  to  establish  any  duty  owing  by  appel- 
lant to  warn  appellee,  before  or  at  the  time  of  ordering  him  to 
assist  in  unloading  the  piling  from  the  car,  that  the  substance 
with  which  the  timbers  had  been  treated  was  liable  to  blister  the 
skin,  cause  the  skin  to  peel  off,  and  produce  a  burning  sensation, 
and  for  such  injuries  it  is  clear  that  appellee  could  not  recover. 

Does  the  fact  that  the  injuries  which  appellee  received  were 
more  serious  than  he  anticipated  and  resulted  in  a  disease  of  a 
permanent  nature  render  appellant  liable  in  this  case?  In  our 
judgment,  under  the  facts  disclosed  by  the  record,  it  does  not. 
The  record  shows  that  appellant,  as  well  as  other  companies,  had 
been  using  this  coal-tar  preparation  on  timbers  for  a  number  of 
years,  and  fails  to  disclose  any  injuries  other  than  blistering  and 
peeling  off  of  the  skin,  except  in  the  case  of  appellee  and  an  em- 
ployee of  the  Illinois  Central  Railroad  Company  on  the  same 
day.  Out  of  about  125  men  who  had  worked  for  appellant  and 
had  handled  timbers  treated  with  creosote,  appellee  was  the  only 
one  who  ever  claimed  to  have  been  permanently  injured  by  the 
creosote  or  creosote  fumes.  None  of  the  men  working  with  ap- 
pellee on  August  6th  suffered  any  injuries  from  working  with 
the  piling,  other  than  the  burning  sensation  and  the  blistering 
and  peeling  off  of  the  skin.  So  far  as  the  record  discloses,  ap- 
pellee was  the  first  person  to  sustain  any  serious  or  permanent 
injuries  from  handling  timbers  treated  with  creosote  during  the 
many  years  this  substance  has  been  in  use  as  a  preservative  for 
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wood.  Under  such  circumstances,  a  finding  that  appellant  knew^ 
or  by  exercising  ordinary  diligence  might  have  known,  that  the 
coal-tar  preparation  was  liable  to  produce  the  injuries  of  which 
the  appellee  complains,  is  manifestly  without  any  evidence  what- 
ever to  support  it.  If  the  appellant  did  not  know,  or  by  exercis- 
ing ordinary  diligence  could  not  have  known,  that  such  injuries 
were  liable  to  result,  then  the  law  did  not  impose  any  duty  upon 
it  to  warn  appellee  of  the  danger  of  receiving  such  injuries,  be- 
fore or  at  the  time  of  giving  the  order  which  appellee  alleges  was 
negligently  given. 

A  master  is  not  an  insurer  of  the  safetv  of  his  servant,  and  he 
can  only  be  held  liable  for  consequences  which  he  may  reason- 
ably be  expected  to  anticipate  as  a  result  of  his  conduct.  In  Fent 
V.  Toledo,  Peoria*  &  Warsaw  Railway  Co.,  59  111.  349,  14  Am.  Rep. 
13,  in  considering  the  liability  of  a  railroad  company  for  dam- 
ages from  fire  caused  by  sparks  from  passing  engines,  we  quoted 
with  approval  the  following  language  from  2  Parsons  on  Con- 
tracts (1st  Ed.)  p.  456:  "Every  defendant  shall  be  held  liable 
for  all  of  those  consequences  which  might  have  been  foreseen 
and  expected  as  the  result  of  his  conduct,  but  not  for  those 
which  he  could  not  have  foreseen  and  was  therefore  under  no 
moral  obligation  to  take  into  consideration."  In  Shugart  v. 
Egan,  83  111.  56,  25  Am.  Rep.  359,  we  said  that  this  language 
quoted  from  Parsons  on  Contracts  would  seem  to  be  equally  as 
applicable  to  actions  founded  on  torts  as  to  those  aocruing  upon 
contracts.  In  discussing  damages  for  which  a  defendant  may 
be  held  liable  and  damages  for  which  he  is  not  liable,  we  said, 
in  Praun  z'.  Craven,  175  111.  401,  51  N.  E.  657,  42  L.  R.  A.  199: 
"The  principle  is,  damages  which  are  recoverable  for  negligence 
must  be  such  as  are  the  natural  and  reasonable  results  of  de- 
fendant's acts,  and  the  consequences  must  be  such  as  in  the 
ordinary  course  of  things  would  flow  from  the  acts  and  could  be 
reasonably  anticipated  as  a  result  thereof.  Proximate  damages 
are  such  as  are  the  ordinary  and  natural  results  of  the  omission 
or  commission  of  acts  of  negligence  and  such  as  are  usual  and 
might  have  been  reasonably  expected.  Remote  damages  are 
such  as  are  the  unusual  and  unexpected  result  not  reasonably  to 
be  anticipated  from  an  accidental  or  unusual  combination  of  cir- 
cumstances— a  result  beyond  and  over  which  the  negligent  party 
has  no  control.  The  law  regards  only  the  direct  -and  proximate 
results  of  negligent  acts  as  creating  a  liability  against  a  defend- 
ant." There  is  in  this  record  no  evidence  tending  to  show  that 
appellant  could  reasonably  have  been  expected  to  anticipate  that 
appellee  would  be  seriously  or  permanently  injured  in  obeying 
the  order  to  assist  in  unloading  the  piling  from  the  car,  and 
under  the  principle  announced  in  the  foregoing  erases  decided  by 
this  court  ^he  appellant  cannot  be  held  liable  for  those  injuries. 

A  case  very  similar     in  principle  to  the  case  at  bar  is  that 
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of  Ck)uld  V,  Slater  Woolen  Co.,  147  Mass.  315,  17  N.  E.  531. 
In  that  case  Frances  E.  Gould  brought  an  action  against  the 
Slater  Woolen  Company  to  recover  damages   for  injuries  al- 
leged to  have  been  sustained  by  her  in  consequence  of  handling 
certain  cloths  purchased  of  the  defendant  and  which  contained 
certain  poisonous  dyes.     The  trial  court  directed  a  verdict  for 
the  defendant,  on  the  ground  that  there  was  no  evidence  upon 
which   the   defendant   could  be  held   liable.     According  to  the 
testimony  of  the  expert  witnesses  introduced  by  the  plaintiff,  it 
had  never  been  shown  until  after  the  plaintiff  received  her  in- 
juries that  any  cases  of  poisoning  had  occurred  like  plaintiff's 
and  the  Supreme  Court  of  Massachusetts,  in  sustaining  the  action 
of  the  trial  court  in  directing  a  verdict  for  the  .defendant,  said : 
"For  all  that  appears,  the  plaintiff's  was  the  first  instance  of  in- 
jury that  ever  was  known  to  arise  from  the  cause  alleged  in  the 
declaration.     All  that  the  plaintiff  showed  against  the  defendant 
was  that  it  used  an  article  for  dyeing  its  cloths  which  was  the 
most  common   mordant  used   in   wool  dyeing,   which  was  also 
used  very  extensively  in  dyeing  stockings  black,  which,  so  far 
as  then  known,  had  never  caused  injury  to  anybody  who  merely 
handled  the  cloths,  and  which  the  defendant  did  not  know  or 
suppose,  and  had  no  reason  to  know  or  suppose,  to  be  injurious ; 
and  under  these  circumstances,  although  there  was  evidence  tend- 
ing to  show  that,  in  point  of  fact,  the  plaintiff  was  injured  by 
merely  handling  the  cloths,  this  was  not  a  result  which  the  de- 
fendant was  bound  or  ought  to  have  contemplated  as  likely  to 
happen."     When  the  facts  in  the  Gould  Case  are  compared  with 
.  the  case  at  bar,  the  decision  of  the  Supreme  Court  of  Massa- 
chusetts, which  is  in  harmony  with  the  decisions  of  this  court 
above  cited,  is  peculiarly  fitting  as  an  authority  that  the  circuit 
court  should  have  directed  a  verdict  for  appellant. 

Appellant  also  complains  of  the  action  of  the  trial  court  in 
giving,  modifying,  and  refusing  instructions.  What  we  have 
said  in  discussing  the  action  of  the  court  in  refusing  to  direct 
a  verdict  for  appellant  will  serve  as  a  sufficient  guide  for  the 
trial  court  in  passing  upon  the  instructions  of  which  complaint 
is  made,  should  they  be  offered  upon  another  trial  of  this  cause. 

On  account  of  the  error  of  the  trial  court  in  refusing  the  per- 
emptory instruction  offered  by  appellant  at  the  close  of  all  the 
evidence  in  the  case,  the  judgments  of  the  Appellate  and  circuit 
courts  will  be  reversed,  and  the  cause  will  be  remanded  to  the 
circuit  court  for  a  new  trial. 

Reversed  and  remanded. 

Hand,  Farmer,  and  Carter,  JJ..  dissent. 
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Other  statements,   and   illustrations,   of  general  rule,   353. 

First  Conductor  in  Fault  and  Ejected  by  Another. 
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Recovery. 

General  rule,  365. 

Limitations  of  and  exceptions  to  general  rule,  368. 

Other  statements,  and  illustrations,  of  general  rule,  366. 

Initial  Carrier's  Responsibility  on  Account  of  Fault  of  Terminal 
Carrier's  Agent. 

Neglect  to  stamp  for  return  trip — initial  carrier  held  liable, 
336. 

Neglect  to  stamp  for  return  trip — initial  carrier  held  not  lia- 
ble, 337. 

Where  initial  carrier's  liability  is  limited  to  its  own  line,  337. 

No  Opportunity  to  Procure  Ticket. 

General   rule,   323. 

Other  statements,  and  illustrations,  of  rule,  324. 

Opportunity  to  Produce  Ticket 

Conductor's  duty  to  allow  passenger  to  go  into  another  car 

to  obtain  money  to  pay  fare,  352. 
Conductor's  duty  to  allow  reasonable  time — general  rule,  S50. 
Conductor's  duty  to  search  passenger's  pocket  for  ticket,  353. 
Other  statements,   and   illustrations,   of   general  rule,   351. 

Passenger's  Right  to  Rely  upon  Ticket  Seller's  Representations. 

General  rule,  337. 

Limitations  of  and  exceptions  to  general  rule,  343. 

Other  statements,  and  illustrations,  of  general  rule,  338. 

Refusal  or  Failure  to  Stamp  Ticket  for  Return  Passage — Duty 
of  Conductor. 

General  rule,  333. 
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ACCIDENTS  ON  TRACK. 

Sec  CARRIERS  OF  PASSENGERS;  CHILDREN;  CROSS- 
INGS; LICENSEES;  MASTER  AND  SERVANT;  RAIL- 
ROADS IN  STREETS;  STREET  RAILWAYS;  TRES- 
PASSERS. 

Contributory  Negligence. 

Danger  incurred  to  rescue  another,  who  was  in  position  of  im- 
minent peril  while  attempting  to  restrain  frightened  horse 
close  to  defendant's  track  upon  which  train  was  approaching. 
Dixon  V.  New  York,  etc.,  R.  Co.   (Mass.),  181. 

Evidence  that  it  was  the  invariable  custom  for  defendant's  pas- 
senger trains  coming  in  a  certain  direction  to  run  in  on  track 
No.  1,  and  that,  when  plaintiflF  passed  the  switch  at  L  street, 
it  was  set  to  run  the  train  in  on  track  No.  1,  was  competent 
in  defense  of  the  charge  of  contributory  negligence.  Louis- 
ville &  N.  R.  Co.  V.  Trisler  (Ky.),  650. 

Last  clear  chance  doctrine  did  not  preclude  recovery  by  plain- 
tiff, injured  while  walking  on  track  in  reliance  on  custom  that 
no  passenger  train  would  come  into  depot  on  such  track, 
though  he  could  have  avoided  the  accident  if  he  had  looked 
round  after  it  was  too  late  for  the  engineer  of  the  train  to 
have  avoided  it.     Louisville  &  N.  R.  Co.  v.  Trisler  (Ky.),  650. 

Of  person  struck  by  train  was  not  proximate  cause  of  accident 
where  engineer  was  not  able  to  stop  train  in  time  after  dis- 
covering former's  peril  because  he  had  been  running  train  in 
violation  of  speed  ordinance.  Neary  v.  Northern  Pac.  Ry.  Co. 
(Mont.),  100. 

Discovered  Peril. 

Engineer    could    not    have    discovered    decedent's    peril    in    time 

to  have   saved   him.     Virginia-Carolina   Ry.   Co.  v.   Clawson's 

Adm'r  (Va.),  134. 
Engineer's    right   to  presume    that    person   on   track  will    heed 

usual  warnings,  and  take  a  place  of  safety.    Neary  v.  Northern 

Pac.  Ry.  Co.   (Mont.),   100. 
Question   for  jury  whether  engineer  was  justified  in   acting  on 

assumption  that  person  he  saw  on  track  would  heed  warning 

signals,  and  take  a  position  of  safety.    Neary  v.  Northern  Pac. 

Ry.  Co.  (Mont.),  100. 
Right  of  engineer  to  assume  that  flagman  near  track  will  move 

out  of  path  of  train.     Illinois  Cent.  R.  Co.  v  Comfort  (Miss.), 

732. 

Lookouts. 

Charge  imposing  on  engineer  the  duty  of  using  reasonable  care 
to  discover  decedent's  peril  was  proper.  Neary  v.  Northern 
Pac.  Ry.  Co.  (Mont.),  100. 

Duty  docs  not  necessarily  require  that  both  engineer  and  fire- 
man should  be  on  lookout  at  same  time.  Virginia-Carolina 
Ry.  Co.  V.  Clawson's  Adm'r  (Va.),  134. 
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Presumptions. 

Right  of  track  hands  in  charge  of  push  car  to  presume  that  tres- 
passer on  track  would  get  out  of  the  way  of  the  car.     Murray 
V.  Southern  Ry.  Co.  (Ky.),  669. 
Signals. 

Knowledge  of  the  engineer  of  a  train  running  into  a  depot  on 
track  No.  3,  that  it  was  the  custom  of  his  train  to  run  in  on 
track  No.  1  was  notice  to  him  that  a  person  walking  on  track 
No.  3  felt  secure  in  doing  so,  so  that  his  failure  to  give  warn- 
ing signals  was  negligence.  Louisville  &  N.  R.  Co.  z\  Trisler 
(Ky.),  650. 

ACTIONS. 

See  CARRIERS  OF  PASSENGERS. 

ADVERSE  POSSESSION. 

Against  Railroads. 

In  ejectment  by  railroad  company  to  recover  strip  of  land  along: 
its  right  of  way,  purchased,  but  never  appropriated,  for  rail- 
road  purposes,   that   defendant   had  been   for   24  years  in    ad- 
verse possession  of  the  land  was  a  good  defense.     Delaware, 
etc.,  R.  Co.  V.  Tobyhanna  Co.  (Pa.).  607. 
Title  to  land  purchased  by  railroad  for  general  prospective  rail- 
road purposes   may  be  acquired  against   company  by  adverse 
possession.     Delaware,   etc.,   R.  Co.   z',   Tobyhanna   Co.   (Pa.), 
607. 
Railroad  company  may  obtain  title  to  its  right  of  way,  under  cer- 
tain  statute   making  every  person   the  legal   owner   of  land   ac- 
cording to  his  paper  title,  who,   being  in   its   actual  possession 
under   claim   and   color   or   title  made   in   good   faith,   continues 
in   possession    for    seven    successive   years,    paying   all    taxes    le- 
gally assessed.     Denver  &  G.  R.  Co.  v.  Doelz   (Colo.),  247. 
Sufficiency  of  railroad's  possession  of  strip  of  land  as  part  of  its 
right  of  way,   to  constitute   a  foundation   of  prescription,   court 
did  not  err  in  defining  what  constituted.     Murphy  v.  Central  of 
Ga.   Ry.  Co.   (Ga.),  243. 

AGENCY. 

See  PROCESS. 

ANIMALS. 

See  FRIGHTENING  TEAMS;  STOCK,  INJURIES  TO. 

ASSAULTS. 

See  CARRIERS  OF  PASSENGERS;  MASTER  AND  SERV- 
ANT. 

BAGGAGE. 
What  Is. 

Ice,  wrapped  up  so  as  to  prevent  leaking,  may  be  personal  bag- 
gage of  passenger  attempting  to  board  street  car.  whether. 
Mcintosh  V.  Augusta  &  A.  Ry.  Co.  (S.  C),  595. 

BILLS  OF  LADING. 
Evidence. 

Evidence  of  custom  to  deliver  freight  to  consignee  without  sur- 
render of  bill  of  lading,  admissibility  of.     Ridgway  Grain  Co. 
V.  Pennsylvania  R.  Co.   (Pa.),  293. 
Shipping  receipt   in   question   was   not   a   bill    of  lading,   and   was 
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not  an  instrument  symbolical  of  the  goods,  without  production 
of  which  a  delivery  of  them  could  not  be  made  to  any  one. 
Green  v.  Baltimore  &  O.  R.  Co.  (Mass.),  725. 

Transfer. 

Defense,  in  action  against  carrier  for  injury  to  shipment  of 
corn,  to  show  that  plaintiff  and  holder  of  the  bill  of  lading, 
drawn  to  order  of  consignor  and  attached  to  draft  on  pur- 
chaser, is  not  a  holder  in  due  course,  whether  it  is  a.  Citi- 
zens' &  Marine  Bank  v.  Southern  Ry.  Co.  (N.  Car.),  707* 

Where  bill  of  lading  and  draft  attached  were  drawn  to  order  of 
seller,  and  bill  of  lading  could  not  be  surrendered  until  draft 
was  paid,  and  draft  was  not  paid,  the  purchaser  could  not  ac- 
quire title,  under  the  rule  that  a  consignor  who  takes  bill  of 
lading  in  his  own  name  or  to  his  order  retains  title  in  himself 
until  the  bill  is  indorsed.  Citizens'  &  Marine  Bank  v.  Southern 
Ry.  Co.  (N.  Car.),  707. 

CARRIERS. 

See  BAGGAGE;  BILLS  OF  LADING;  COMMON  CARRI- 
ERS; CONNECTING  CARRIERS;  RAILROAD  COM- 
MISSIONS; SPURS  AND  SIDE  TRACKS;  TICKETS  AND 
FARES. 

CARRIERS  OF  LIVE  STOCK. 

See  CARRIERS  OF  PASSENGERS. 

Damages. 

Cost  of  feeding  exacted  by  carrier  where  plaintiff  shipping  cat- 
tle to  a  market  in  another  state  signed  the  written  request 
permitting  the  carrier  to  keep  the  cattle  for  36  hours  in  the 
cars  without  feed  or  water,  aod  the  carrier  unloaded  the  cattle 
for  feed  and  water  at  intermediate  point,  though,  if  carried 
on,  they  would  have  reached  their  destination  within  the  36- 
hour  limit.     St.  Louis,  etc.,  Ry.  Co.  v.  Washum  (Ark.),  288. 

Shrinkage  of  cattle  in  weight  because  of  delay  in  shipment,  right 
to  recover  for.     St.  Louis,  etc.,  Ry.  Co.  v.  Washum  (Ark.),  288. 

Degree  of  Care. 

Care  taker  riding  on  freight  train,  degree  of  care  due  from  car- 
rier to.    Otto  V.  Chicago,  etc.,  R.  Co.  (Neb.),  714. 

Limiting  Liability. 

Carrier,  under  circumstances  in  question,  was  not  relieved  of 
liability  merely  because  written  notice  of  injury  to  stock  was 
not  given  by  shipper,  as  required  by  the  bill  of  lading.  Kime 
V.  Southern  Ry.  Co.  (N.  Car.),  704. 

Notice  of  claim  for  damages  to  live  stock  to  be  given  to  car- 
rier before  the  stock  is  commingled  with  other  stock,  rea- 
sonableness of  stipulation  of  bill  of  lading  requiring.  Kime 
V.  Southern  Ry.  Co.  (N.  Car.),  704. 

Railroad  cannot  claim  to  have  been  injured  by  lack  of  notice 
of  injury  to  cattle  where  it  had  ample  opportunity  to  make 
full  investigation  of  their  condition  and  did  so  before  they 
were  commingled  with  other  stock.  Kime  v.  Southern  Ry. 
Co.   (N.  Car.),  704. 
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See  CARRIERS  OF  LIVE  STOCK;  EMPLOYERS'  LIABII^ 
ITY  ACTS;  STATIONS  AND  DEPOTS;  TICKETS  AND 
FARES. 

Acts  of  Other  Passengers. 

Where  passenger  in  boarding  car  is  injured  as  result  of  the 
starting  of  the  car  on  signal  given  by  unauthorized  passen- 
ger, the  railroad  is  not  liable  therefor.  Cohen  v.  Philadel- 
phia Rapid  Transit  Co.  (Pa.),  1. 

Admissaons. 

That,  a  passenger  being  injured,  the  conductor  and  division  su- 
perintendent called  a  surgeon,  and  asked  him  to  "rush  on." 
"to  take  charge  of"  the  passenger,  and  "render  all  necessary 
means  he  could,"  cannot  be  regarded  as  an  admission  of 
negligence  in  causing  the  injury.  St.  Louis,  etc.,  Ry.  Co.  f. 
Holmes  (Ark.),  400. 

Arrests. 

In  action  against  carrier  for  false  arrest  and  imprisonment  by 
defendant's  night  officer,  in  absence  of  offer  to  show  that  a 
previous  arrest  made  by  such  officer  was  made  under  similar 
circumstances  and  had  been  ratified  or  approved  by  defend- 
ant, admission  of  evidence  of  such  arVest  was  error.  Phila- 
delphia, etc.,  R.  Co.  V.  Crawford  (Md.),  14. 

Instruction  requested  by  defendant  carrier  was  defective  in  not 
requiring  jury  to  find  that  plaintiff,  who  claimed  to  be  a  pas- 
senger, had  entered  defendant's  property  for  purpose  of  es- 
caping arrest,  or  had  been  arrested  in  a  pursuit  begun  outside 
of  the  property;  and  in  not  requiring  jury  to  find  that  person 
who  arrested  plaintiff's  companion  was  a  public  officer;  and 
t'  ere  was  no  error  in  substituting  the  instruction  given  for 
one  requested.    Philadelphia,  etc.,  R.  Co.  v.  Crawford  (Md.),  14. 

Assaults. 

Abusive  language  of  passenger  to  street  car  conductor  did  not 
justify  subsequent  assault  by  latter  upon  former  as  he  was 
having  car.     Jackson  v.  Old  Colony  St.  Ry.  Co.  (Mass.),  581. 

Bi.iden  on  passenger  to  show  that  his  illegal  acts  in  using  un- 
necessary violence  to  protect  himself  when  ordered  to  leave 
car  did  not  contribute  to  his  injury.  Jackson  v.  Old  Colony 
St.  Ry.  Co.  (Mass.),  581. 

Carrier  is  not  liable  for  assault  on  passenger  by  agent  or  em- 
ployee, unless  it  was  committed  while  the  agent  or  employee 
was  acting  within  scope  of  his  employment.  Philadelphia,  etc., 
R.  Co.  V.  Crawford  (Md.),  14. 

Charge  that  if  passenger  first  struck  conductor,  and  the  latter 
only  struck  the  passenger  to  protect  himself  from  assault,  the 
jury  should  find  for  the  carrier,  was  proper.  Alabama  City, 
etc.,  Ry.  Co.  v.  Sampley   (Ala.),  528. 

Conductor's  right  to  use  force  to  protect  himself  and  repel  as- 
sault by  passenger.  Jackson  v.  Old  Colony  St.  Ry.  Co. 
(Mass),  581. 

Degree  of  care  required  of  carrier  to  guard  passengers  against 
assaults  by  fellow  passengers.  Penny  v.  Atlantic  C.  L.  R.  Co. 
(N.  Car.),  535. 

Duty  to  protect  person  on  approach  to  station  for  purpose  of 
taking  passage  on  train  from  assault  and  arrest  by  carrier's 
night  officer.    Philadelphia,  etc.,  R.  Co.  v.  Crawford  (Md.),  14 
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In  action  for  assault  by  conductor,  general  averment  in  com- 
plaint that  plaintiff  was  a  passenger  at  time  of  the  assault  is 
sufficient,  and  it  need  not  allege  that  he  was  at  the  time  on 
the  car  of  the  carrier.  Alabama  City,  etc.,  Ry.  Co.  v.  Sampley 
(Ala.),  528. 

Instruction  in  question  in  action  for  injury  to  passenger  on  a 
second  passenger  attempting  to  shoot  a  third,  was  erroneous, 
there  being  no  evidence  that  carrier's  baggage  master  knew, 
or  had  reason  to  known,  that  the  pistol  with  which  the  shoot- 
ing was  done  was  borrowed  from  him  for  an  unlawful  purpose. 
Penny  v.  Atlantic  C.  L.  R.  Co.  (N.  Car.),  535. 

Instruction  that  carrier  was  liable  for  injury  to  passenger,  on  a 
second  passenger  attempting  to  shoot  a  third,  etc.,  was  im- 
proper as  assuming  that  carrier  was  liable  for  the  assault  by 
the  third  passenger,  which  provoked  the  shooting.  Penny  v. 
Atlantic  C.  L.  R.  Co.  (N.  Car.),  535. 

Liability  of  carrier  for  assault  on  passenger,  after  he  had  left 
car  at  destination,  committed  by  conductor  standing  on  street, 
out  of  malice  arising  out  of  prior  altercation  between  them 
in  car.    Jackson  v.  Old  Colony  St.  Ry.  Co.  (Mass.),  581. 

Liability  of  carrier  for  assault  on  passenger  by  conductor,  under 
the  rule  that  it  is  only  where  a  passenger  refuses  to  comply 
with  lawful  order  to  leave  car  that  reasonable  force  may  be 
used  to  eject  him.  Jackson  v.  Old  Colony  St.  Ry.  Co.  (Mass.), 
681. 

Liability  of  carrier  for  assaults  committed  upon  its  passengers 
by  strangers,  or  by  its  employees  when  not  acting  within 
scope  of  their  employment.  Jackson  v.  Old  Colony  St.  Ry.  Co. 
(Mass.),  581. 

Liability  of  carrier  where  conductor  attacked  passenger  before 
he  alighted  from  th^  car  and  continued  the  assault  after  the 
passenger  had  left  the  car,  extent  of.  Alabama  City,  etc.,  Ry. 
Co.  V.  Sampley  (Ala.).  528. 

Mitigation  of  damage,  in  action  against  carrier  for  assault  by 
conductor  on  passenger,  evidence  of  insulting  language  and 
insolent  conduct  of  passenger  is  admissible  in.  Jackson  v. 
Old  Colony  St.  Ry.  Co.  (Mass.).  581. 

Passenger  assaulted  by  conductor  as  he  is  leaving  car  may  sue 
either  in  tort  or  for  violation  of  contract  of  carriage.  Jackson 
V.  Old  Colony  St.  Ry.  Co.  (Mass.),  581. 

Questions  whether  the  passenger  abused  the  conductor  and  tried 
to  bulldoze  him  were  improper,  as  asking  for  mere  conclu- 
sions of  the  witness.  Alabama  City,  etc.,  Ry.  Co.  v.  Sampley 
(Ala.),  528. 

Assisting  Passengers. 

Alight,  duty  to  assist  passenger  to.  Louisville  &  N.  R.  Co.  v, 
Lee  (Ky.),  565. 

Alight  from  train,  duty  to  assist  passengers  to.  Central  of 
Georgia  Ry.  Co.  v.  Madden  (Ga.).  516. 

Alight,  liability  of  carrier  for  negligence  of  brakeman  in  assist- 
ing passenger  to.    Louisville  &  N.  R.  Co.  v.  Lee  (Ky.),  565. 

Not  error  to  refuse,  under  the  evidence  in  question,  to  charge 
that,  if  the  jury  believed  that  plaintiff  was  able  to  leave  the 
train  without  assistance,  she  would  not  be  entitled  to  recover. 
Central  of  Georgia  Ry.  Co.  v.  Madden  (Ga.),  516. 

Collisions. 

Chauffeur  in   charge   of  automobile   which   collided   with   car   in 
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which  plaintiff  was  riding  was  guilty  of  gross  negligence  in 
the  operation  of  his  vehicle,  and  this,  and  not  any  negligence 
of  the  railway,  was  the  proximate  cause  of  plaintiff's  injury. 
Minneapolis  St.   Ry.  Co.  v,  Odegaard   (C.   C.   A.).  427. 

Motorman  had  no  reasonable  grounds  to  believe  that  the  chauf- 
feur would  not  stop  or  turn  his  machine  before  the  collision 
became  inevitable,  or  that  he  would  drive  recklessly  against 
the  side  of  the  car,  and,  therefore,  there  was  no  evidence  of 
negligence  of  the  street  car  company  entitling  plaintiff  to  re- 
cover against  it.  Minneapolis  St.  Ry.  Co.  v.  Odegaard  (C.  C. 
A.),  427. 

Question  for  jury  whether  collision  between  street  car  and 
wagon  resulted  from  negligence  of  motorman.  Doherty  v. 
Boston,  etc.,  Ry.  Co.  (Mass.),  390. 

Street  railway  was  not  relieved  from  responsibility  for  injury 
to  alighting  passenger  caused  by  colliding  cars,  though  its  em- 
ployees were  skillful,  if  on  such  occasion  they  did  not  use 
due  care.     Basler  v.  Sacramento  Gas,  etc.,  Co.  (Cal.),  554. 

Sufficiency  of  evidence  that  collision  between  car  and  wagon 
resulted  from  negligence  of  motorman.  Doherty  v.  Boston, 
etc.,  Ry.  Co.   (Mass.),  390. 

Concurrent  Negligence. 

Where  injury  to  street  car  passenger  resulted  from  concurrent 
negligence  of  motorman  and  driver  of  wagon,  the  passenger 
could  recover  from  street  railway.  Doherty  v.  Boston,  etc., 
Ry.  Co.  (Mass.),  390. 

.  Contributory  Negligence. 

Alight  from  moving  train,  test  as  to  whether  it  is  contributory 
negligence  in  a  passenger  to.  Puget  Sound  Elect.  Ry.  v.  Felt 
(C.  C.  A.),  597. 

Alighting  from  moving  train  after  announcement  of  station.  Il- 
linois Cent.  R.  Co.  v,  Massey  (Miss.),  587. 

Alighting  from  slowly  moving  train  after  failure  to  afford  the 
passenger  proper  opportunity  to  alight.  Puget  Sound  Elect. 
Ry.  V.  Felt  (C.  C.  A.),  597. 

Assume  that  carrier  will  stop  car  at  such  point  without  further 
notice  to  the  conductor,  and  that  carrier  will  exercise  due 
care  in  stopping  car  at  destination,  right  of  passenger  on  in- 
terurban  railway,  who  pays  his  fare  and  informs  the  conductor 
at  the  time  of  his  destination,  to.  Indiana  Union  Traction  Co. 
V.  Keiter  (Ind.),  545. 

Burden  of  proof.  Indiana  Union  Traction  Co.  v.  Keiter  (Ind.)f 
545. 

Competent  for  plaintiff  to  allege  and  prove,  as  explaining  the 
care  and  diligence  of  deceased  passenger,  that  car  from  which 
latter  alighted  was  not  equipped  with  side  bars,  nor  was  de- 
ceased warned  by  carrier's  employees,  as  they  saw  him  alight 
from  side  of  car  next  to  the  parallel  track,  of  the  danger  inci- 
dent thereto.     Columbus  Ry.  Co.  v.  Asbell  (Ga.).  22. 

In  alighting  from  cars  is  question  for  jury.  Indiana  Union 
Traction  Qo.  v.  Keiter  (Ind.),  545. 

Passenger,  when  compelled  by  attack  of  illness  to  leave  freight 
train,  alighting  in  the  dark  at  dangerous  place.  Otto  v.  Chi- 
cago, etc.,  R.  Co.   (Neb.),  714. 

Person  knowingly  and  voluntarily  putting  himself  in  place  of 
immediate  and  obvious  peril  without  necessity  or  propriety, 
and   sustaining  injury   thereby,  cannot  recover   for  the  negli- 
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gence  of  the  person  injuring  him.     Columbus  Ry.  Co.  v.  As- 

bell  (Ga.),  22. 
Right  of  passenger   to  assume,  after  car   has   stopped  at  street 

crossing,  that  it  will  not  start  again  till  he  has  had  reasonable 

time  to  alight  in  safety.     Moore  v.  Aurora,  etc.,  R.  Co.  (111.), 

383. 
Standing  upon   running   board   of   open   electric   car.     Olund  v. 

Worcestor  Consol.  St.  Ry.  Co.   (Mass.),  525. 

Damages. 

Elements  of  damages  recoverable  in  action  against  carrier  by 
passenger  for  assault,  false  arrest  and  imprisonment.  Phila- 
delphia, etc.,  R.  Co.  V.  Crawford  (Md.),  14. 

Exemplary  damages  are  recoverable  against  carrier  where  its 
agent,  conscious  of  one's  rights  as  a  passenger,  invades  those 
rights  by  exacting  unlawful  payment  of  money  under  threat 
of  expulsion  from  train.  Tant  v.  Southern  Ry.  Co.  (S.  C), 
592. 

Punitive  damages  were  recoverable  against  carrier  for  conduct 
of  conductor  in  preventing  passenger  from  boarding  street  car 
carrying  a  small  piece  of  ice.  Mcintosh  v.  Augusta  &  A.  Ry. 
Co.  (S.  C),  595. 

Where  conductor,  merely  through  inadvertence,  took  up  passen- 
ger's round-trip  ticket  without  returning  the  return  ticket,  car- 
rier was  liable  only  for  actual  damages.  Illinois  Cent.  R.  Co. 
V.  Dodds  (Miss.),  508. 

Degree  of  Care. 

Carrier  owes  to  passenger  the  duty  to  exercise  the  highest  prac- 
tical degree  of  care,  skill,  and  foresight  in  selection  and  use  of 
suitable  cars,  motive  power,  appliances  and  servants,  and  in 
the  proper  construction  of  its  roadbed  and  track,  and  the  op- 
erating of  its  trains.  Sherman  v.  Southern  Pac.  Co.  (Nev.), 
407. 

Due  street  car  passenger  after  he  had  alighted  from  open  car 
on  side  on  which  was  parallel  track,  at  street  intersection,  and 
walked  three  or  four  steps  between  tracks  and  then  attempted 
to  pass  over  other  track.  Columbus  Ry.  Co.  v.  Asbell 
(Cia.),  22. 

Ordinary  care  required  of  motorman  in  so  starting  car  as  to 
avoid  injury  to  boarding  passenger.  Nolan  v.  Newton  St.  Ry. 
Co.    (Mass.),   378. 

Railroad  is  only  bound  to  exercise  ordinary  care  to  protect  pas- 
sengers waiting  at  the  stations,  extraordinary  care  being  ex- 
acted only  during  the  time  the  passenger  is  actually  in  the 
care  of  the  carrier.  St.  Louis,  etc.,  Ry.  Co.  v.  Woods  (Ark.), 
404. 

Required  to  be  exercised  by  carrier  for  protection  of  its  pas- 
sengers, until  they  have  alighted  from  its  cars  at  their  destina- 
tion at  the  usual  stopping  place.  Indiana  Union  Traction  Co. 
V.  Keiter  (Ind.),  545. 

Street  railway  must  use  toward  its  passengers  highest  degree 
of  care  consistent  with  reasonable  performance  of  its  duty  as 
common  carrier.    Doherty  v.  Boston,  etc.,  Ry.  Co.  (Mass.),  390. 

Delay. 

Act  Cong.,  prohibiting  any  interstate  carrier  from  permitting  its 
employees  to  remain  on  duty  more  than  16  consecutive  hours 
does  not  excuse  a  carrier  failing  to  operate  its  train  a  speci- 
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fied  distance  within  the  16-hoiir  period,  because  of  its  negli- 
gence.    Black  V.  Charleston,  etc.,  Ry.  Co.   (S.  C),  541. 

Expense  of  special  train  from  B.  to  overtake  the  train  which  had 
left  there  before  the  arrival  of  the  train  in  question,  was  im- 
pliedly in  contemplation  of  the  parties  when  carrier's  ticket 
agent  guaranteed  connection  at  B.,  and  consequent  reasonable 
arrival  at  destination,  so  as  to  be  recoverable  as  damages  for 
breach  of  contract  of  carriage.  Hayes  v.  Wabash  R.  Co. 
(Mich.),  511. 

Passenger,  on  mixed  freight  and  passenger  train,  takes  pas- 
sage subject  to  delays  incident  to  such  trains,  but  for  any  un- 
reasonable delay  he  may  recover  actual  damages.  Black  v. 
Charleston,  etc.,  Ry.  Co.  (S.  Car.),  541. 

Punitive  damages  could  not  be  awarded  because  of  a  delay- 
caused  by  an  order  to  lie  over  at  an  intermediate  point,  where 
there  was  nothing  to  show  that  the  conductor  was  chargeable 
with  notice,  when  the  passenger  was  accepted  as  such,  that 
he  would  not  be  able  to  run  his  train  the  night  in  question. 
Black  V.  Charleston,  etc.,  Ry.  Co.   (S.  Car.),  541. 

Ticket  agent  may  contract  to  carry  one  promptly  to  certain  place 
on  regular  train  to  arrive  there  at  certain  time,  guaranteeing 
connection  at  intermediate  station.  Hayes  v.  Wabash  R.  Co. 
(Mich.),  511. 

Time-table,  stating  that  time  of  arrival  and  departure  of  trains, 
was  not  guaranteed,  etc.,  was  inadmissible  to  show  carrier's 
limited  liability,  in  action  for  breach  of  its  contract,  made  by 
its  ticket  agent,  guaranteeing  connection  at  certain  place. 
Hayes  v.  Wabash   R.  Co.   (Mich.),  511. 

Discharging  Passengers. 

Act  of  carrier's  servants  in  advising  and  directing  passenger 
carried  beyond  his  station  through  no  fault  of  carrier  and 
safely  landed  at  some  other  station,  as  to  his  return,  would  be 
gratuitous  acts  for  which  the  company  would  not  be  liable. 
Birmingham,  etc.,  Co.  v.  Seaborn  (Ala.),  4. 

Afford  passenger  opportunities  to  leave  train  before  it  reaches 
his  destination,  duty  to.  Central  of  Georgia  Ry.  Co.  v.  Mad- 
den (Ga.),  516. 

Carrier  was  liable  for  injuries  sustained  by  passenger  carried 
beyond  her  destination  and  compelled  to  walk  back  at  night, 
as  it  ought  to  have  anticipated  that  she  would  walk  back  on 
track.  Reimard  v.  Bloomsburg  &  S.  R.  Co.  (Pa.),  10. 

Conductor  of  electric  street  car  is  not  required  to  stoo  it  at 
place  not  scheduled.  Olund  v.  Worcester  Consol.  St.  Ry.  Co. 
(Mass.),  525. 

Duties  owed  to  passenger  carried  beyond  his  destination  through 
no  fault  of  the  carrier,  and  safely  landed  at  another  station. 
Birmingham,  etc.,  Co.  v.  Seaborn  (Ala.),  4. 

Duties  owed  to  passenger  carried  past  his  destination.  Birming- 
ham, etc.,   Co.  V.   Seaborn   (Ala.),  4. 

Invitation  to  alight  from  train,  when  mere  announcement  of  sta- 
tion is  not.     Illinois  Cent.  R.  Co.  v.  Massey  (Miss.).  587. 

Question  for  jury  whether  carrier  was  guilty  of  negligence  caus- 
ing injury  to  passenger  while  he  was  attempting  to  alight  from 
car.     Indiana  Union  Traction  Co.  v.  Keiter  (Ind.),  545. 

Duty  to  equip  street  cars  with  gates  or  bars  to  prevent  passengers 
from  getting  off  on  side  next  to  parallel  track.  Columbus  Ry. 
Co.  V.  Asbell  (Ga.),  22. 
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Ejection. 

Ejected  at  time  and  place  when  serious  injury  would  be  likely  to 
result  liability  where  passenger  was.  McKinley  v.  Louisville 
&  N.  R.  Co.  (Ky.),  316. 

If  conductor  used  unnecessary  force  or  offered  insult  or  indig- 
nity to  a  passenger  in  ejecting  her,  the  railroad  would  be  lia- 
ble though  her  ticket  did  not  entitle  her  to  ride.  McKinley  v. 
Louisville  &  N.  R.  Co.  (Ky.),  316. 

In  action  for  ejection  of  passenger  given  wrong  ticket,  evi- 
dence that  the  ticket  agent  was  in  a  position  where  he  couid 
see  the  passenger  was  boarding  the  train  for  which  he  had 
asked  ticket,  and  not  that  for  which  the  ticket  called,  was  ad- 
missible.   Levan  v.  Atlantic  C.  L.  R.  Co.  (S.  Car.),  36. 

Passenger  could  not  complain  because  of  the  place  at  which 
she  was  put  off.  McKinley  v.  Louisville  &  N.  R.  Co.  (Ky.), 
316. 

Plaintiff  was  properly  ejected  from  defendant's  train,  as  she  had 
no  ticket  entitling  her  to  ride  and  refused  to  pay  her  fare. 
McKinley  v.  Louisville  &  N.  R.  Co.   (Ky.),  316. 

Woman  and  young  child  given  tickets  over  wrong  route  by  mis- 
take, and  ejected  at  next  station,  admissibility  of  certain  cvi> 
dence  to  show  necessity  of  ride  in  carriage  back  to  initial  sta- 
tion and  the  elements  of  the  damage  sustained  thereby.  Le- 
van V.  Atlantic  C.  L.  R.  Co.  (S.  Car.),  36. 

Evidence. 

In  action  for  assault  on  passenger  by  conductor  evidence  of 
what  the  passenger  and  his  companies  said  at  the  time  was 
admissible  as  part  of  the  res  gestae.  Alabama  City,  etc.,  Ry. 
Co.  V.  Sampley  (Ala.),  628. 

In  action  for  injuries  to  passenger  in  returning  to  her  destma- 
tion  after  having  been  carried  past  it,  evidence  of  the  custom 
as  to  what  was  done  with  passengers  carried  beyond  their  des- 
tination was  not  admissible.  Birmingham,  etc.,  Co.  v.  Seaborn 
(Ala.),  4. 

Res  gestae,  statements  of  brakeman  assisting  passenger  to  alight, 
made  just  after  latter  had  fallen  from  car,  were  part  of. 
Louisville  &  N.  R.  Co.  v.  Lee  (Ky.),  565. 

Testimony  of  passenger  that  her  street  car  started  so  suddenly 
and  with  such  extraordinary  movement  that  it  seemed  as  if  ii 
were  going  to  stand  upright  was  properly  received  to  show  the 
force  which  causes  her  injury.  Nolan  v.  Newton  St.  Ry.  Co. 
(Mass.),  378. 

Time-table. of  carrier,  stating  that  time  of  arrival  and  departure 

■  of  its  trains  is  not  guaranteed,  is  inadmissible  as  bearing  on 
credibility  of  its  agent,  who  testified  he  did  not  make  contract 
with  passenger  guaranteeing  connection  of  certain  train  at 
place  in  question.    Hayes  v.  Wabash  R.  Co.  (Mich.),  511. 

Imputed  Negligence. 

Evidence  in,  question  was  insufficient  to  show  contributory 
negligence  of  husband,  in  failing  to  prevent  collisions  between 
cars  while  his  wife  was  alighting  from  one  of  them,  which 
could  be  imputed  to  latter.  Easier  v.  Sacramento  Gas,  etc.,  Co. 
(Cal.),  554. 

Jars  and  Jolts. 

Evidence  warranted  finding  that  street  car  was  started  with  ex- 
traordinary violence.  Nolan  v.  Newton  St.  Ry.  Co.  (Mass.), 
378. 
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Unnecessarily  starting  train  with  a  jerk  shows  negligence  ren- 
dering carrier  liable  for  resulting  injuries  to  passenger.  St. 
Louis,  etc.,  Ry.  Co.  v.  Holmes  (Ark.),  400. 

Pleading. 

Complaint  alleging  injury  to  passenger  by  reason  of  derail- 
ment of  train  through  negligence  is  sufficient  without  pointing^ 
out  the  specific  facts  going. to  establish  the  negligence.  Sher- 
man V.  Southern  Pac.  Co.  (Nev.),  407. 

Presttmption  of  Negligence. 

Derailment  of  car  in  which  passenger  is  riding  is  prima  facie 
evidence  of  carrier's  negligence;  and  it  is  its  duty  to  know 
and  show  the  facts.  Sherman  v.  Southern  Pac.  Co.  (Nev.), 
407. 

Incumbent  on  carrier  in  action  for  injury  to  passenger  from  de- 
railment of  train  to  repel  every  imputation  of  the  slightest 
negligence.     Sheiman  v.  Southern    Pac.   Co.    (Nev.),  407. 

Presumption  of  negligence  created  by  collision  resulting  in  in- 
jury to  passenger  is  rebuttable.  Minneapolis  St.  Ry.  Co  v. 
Odegaard  (C.  C.  A.),  427. 

Prima  facie  case  established  against  carrier  by  proof  of  injury 
to  passenger  from  irregular  and  violent  movement  of  street 
car  and  proof  of  passenger's  due  care,  sufficient  to  establish 
liability  if  no  proof  of  freedom  from  negligence  is  offered  by 
carrier.     Nolan  v.  Newton  St.  Ry.  Co.  (Mass.),  378. 

Prima  facie  case  of  negligence  made  out  by  showing  injury  to 
passenger  by  reason  of  derailment  of  train.  Sherman  v. 
Southern  Pac.  Co.   (Nev.),  407. 

Protection  of  Passengers. 

Degree  of  care  required  in  protecting  passenger  on  train.  Cen- 
tral of  Georgia  Ry.  Co.  v.  Madden   (Ga.),  516. 

Duty  of  carrier  to  protect  its  passengers  from  insult  or  per- 
sonal violence  whether  from  other  passengers,  strangers,  or 
employees,  and  such  duty  continues  until  a  passenger  is  safely 
landed  at  his  destination.  Alabama  City,  etc.,  Ry.  Co.  v.  Sam- 
pley   (Ala.),  528. 

Proximate  Cause. 

Trainmen's  act  in  lending  pistol  to  a  passenger  was  not  proxi- 
mate cause  of  the  injury  to  a  second  passenger  shot  by  a 
third  who  attempted  to  shoot  the  passenger  who  borrowed 
the  pistol  while  latter  was  trying  to  shoot  him,  and  therefore 
carrier  was  not  liable  for  such  injury.  Penny  v.  Atlantic  C. 
L.  R.  Co.  (N.  Car.),  535. 

Receiving  Passengers. 

Negligence  in  starting  train  while  passenger  is  on  car  steps,  and 
before  he  has  had  reasonable  opportunity  to  reach  a  place  of 
safety  on  the  car.  Chesapeake  &  O.  Ry.  Co.  v.  Borders  (Ky.), 
388. 

Sick  Passengers. 

Care  due  from  trainmen  to  sick  passenger.  Central  of  Georgia 
Ry.  Co.  V.  Madden  (Ga.),  516. 

Speed. 

In  absence  of  municipal  or  statutory  regulation,  no  speed  of  a 
train  can  be  declared  negligent  as  matter  of  law,  but  the  ques- 
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tion  must  be  left  to  the  jury.    St.  Louis,  etc.,  Ry.  Co.  v.  Woods 
(Ark.),  404. 
Instruction  that  the  running  of  a  train  at  excessive  and  danger- 
ous speed  is  not  negligence  per  se  does  not  cure  the  error  of 
a  former  one,  which  in  effect  declares  it  to  be  negligence  per 
se.     St.  Louis,  etc.,  Ry.  Co.  v.  Woods  (Ark.),  404. 
Speed  of  car,  while  passing  switch   or  curve,  is  negligent  with  ' 
respect  to  passenger  standing  on  running  board,  question  for 
jury    whether.      Olund    v.    Worcester    Consol.    St.     Ry.    Co. 
(Mass.),  525. 
Street  car  passenger  was  killed  after  alighting,  by  car  on  parallel 
track  running  at  dangerous  and  reckless  rate  of  speed,  notice  of 
the  approach  of  which  was  not  given   by   sounding  gong;   and 
that  ordinary  noise  of  its  running  could  not  be  heard  because 
of  the  loud  noise  made  by  the  passenger's  car  in  departing,  pe- 
tition  was   not    open    to   general    demurrer   which    alleged    that. 
Columbus  Ry.  Co.  v.  Asbell  (Ga.),  22. 

Train  Service. 

State  Railroad  Commission's  order  requiring  one  daily  passen- 
ger train  each  way  to  stop  on  signal  at  a  station  V/2  miles 
from  a  regular  stop  is  not  clearly  unreasonable,  where  75 
people  reside  at  such  station.  State  v.  Railroad  Commission 
(Wash.),   612. 

State  Railroad  Commission's  order  requiring  through  trains 
to  stop  at  two  towns  of  200  population  each  was  not  unrea- 
sonable under  the  circumstances  in  question.  State  v.  Rail- 
road Commission   (Wash.),  612. 

Warn  and  Instruct. 

Assume  that  passenger  would  not  alight  before  train  had 
stopped,  flagman,  standing  on  platform,  had  the  right  to. 
Illinois  Cent.  R.  Co.  v.  Massey  (Miss.),  587. 

Conductor  seeing  that  it  was  dangerous  for  passenger  to  alight 
from  train  on  account  of  shooting  between  other  passengers, 
duty  of.    Penny  v.  Atlantic  C.  L.  R.  Co.  (N.  Car.),  535. 

Not  duty  of  conductor  to  warn  person  riding  on  running  board 
of  the  danger  from  jolts  or  lurches  incident  to  the  ordinary 
motion  of  car  when  passing  over  switches  or  rounding  curves. 
Olund  V.  Worcester  Consol.  St.  Ry.  Co.  (Mass.),  525. 

Shipper  of*  live  stock,  riding  on  freight  train  for  purpose  of 
caring  for  his  shipment,  compelled  by  attack  of  illness  to 
leave  freight  train,  and  permitted  to  alight  in  the  dark  at 
dangerous  place.    Otto  v.  Chicago,  etc.,  R.  Co.  (Neb.),  714. 

Ticket  agent  was  not  guilty  of  negligence  so  as  to  authorize 
recovery  from  carrier  for  the  passenger's  ejection  from  a 
train  on  road  over  which  her  ticket  was  not  good,  where  she 
had  asked  the  agent,  at  the  point  where  she  changed  cars, 
when  the  train  left  for  a  certain  place,  and  was  told  that  a 
train  left  for  that  place  at  a  certain  time  on  each  of  two  roads, 
over  one  of  which  she  held  a  ticket.  McKinley  v.  Louisville 
&  N.  R.  Co.  (Ky.),  316. 

Ticket  agent's  duty  to  advise  passenger  of  the  time  of  the  de- 
parture of  trains  and  as  to  the  proper  train  to  take  only  when 
the  passenger  requests  such  information,  it  is  the.  McKinley 
V.  Louisville  &  N.  R.  Co.  (Ky.),  316. 

Who  Are  Passengers. 

After  street  car  passenger  has  safely  alighted.  Columbus  Ry. 
Co.  V.  Asbell   (Ga.),  22. 
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Carrier's  employee  riding  on  train  when  off  duty.  Penny  v.  At- 
lantic C.  L.  R.  Co.  (N.  Car.),  535. 

Duty  of  railroad  is  not  performed  until  it  delivers  its  passenger 
at  station  to  which  he  has  paid  his  fare.  Birmingham,  etc., 
Co.  V.  Seaborn   (Ala.),  4. 

On  an  approach  to  station  with  intention  to  take  passage  on 
train.     Philadelphia,,, etc.,  R.  Co.  v.  Crawford  (Md.),  14. 

Person  riding  on  running  board  after  signaling  car  to  stop. 
Olund  V,  Worcester  Consol.  St.  Ry.  Co.  (Mass.),  525. 

CATTLE  GUARDS. 

See  FENCES. 

CHILDREN. 

See  ACCIDENTS  ON  TRACK;  DEATH  BY  WRONGFUL 
ACT. 

Attracting  Children. 

The  facts  were  not  such  as  to  justify  an  instruction  that  if  the 
platform  in  question  would  naturally  and  reasonably  be  ex- 
pected to  attract  children  of  plaintiff's  age  and  development, 
and  they  might  be  on  it  to  play  or  watch  the  movements  of 
cars  or  for  any  other  childish  or  lawful  purpose,  then  defend- 
ant railroad  owed  them  the  duty  of  reasonable  care.  St.  Louis, 
etc.,  R.  Co.  V.  Jacks6n  (Ark.),  198. 

Contributory  Negligence. 

Burden  of  proving  contributory  negligence  by  preponderance  of 
evidence  is  on  street  railway  seeking  to  defeat  action  for  death 
of  child  struck  by  car.  Tecker  v.  Seattle.  R.  &  S.  Ry.  Co. 
(Wash.),  229. 

Burden  was  on  railroad  sued  for  death  of  eleven  year  old  boy 
struck  by  locomotive  to  rebut  the  legal  presumption  that  he 
was  .incapable  of  contributory  negligence.  Virginia-Carolina 
Ry.  Co.  V.  Clawson's  Adm'r  (Va.),  134. 

Eleven  year  old  boy  struck  by  locomotive  while  attempting  to 
cross  in  front  of  it.  Virginia-Carolina  Ry.  Co.  v,  Clawson's 
Adm'r  (Va.),  134. 

Eleven  year  old  experienced  boy  possessed  sufficient  capacity  to 
appreciate  danger  of  crossing  railroad  track,  as  affecting  com- 
pany's liability  for  his  death  caused  by  locomotive  striking 
him.  Virginia-Carolina  Ry.  Co.  v.  Clawson's  Adm'r  (Va.), 
134. 

Instruction  in  question  sufficiently  submitted  the  issue  of  con- 
tributory negligence  of  boy  struck  by  street  car  and  that  of 
his  parents,  in  action  by  latter  for  his  death.  Tecker  v.  Seat- 
tle, R.  &  S.  Ry.  Co.  (Wash.),  229. 

Parent  is  only  required  to  exercise  ordinary  care  in  watching 
and  controlling  his  child.  Tecker  v.  Seattle,  R.  &  S.  Ry.  Co. 
(Wash.),  229. 

Presumption  of  incapacity  of  child  about  14  years  old  to  avoid 
danger  is  very  slight,  and  is  rebutted  by  evidence  that  the 
child  had  had  experience  in  connection  with  the  very  danger 
which  was  risked,  and  possessed  unusual  capacity  in  other 
matters.     Gress  v,  Philadelphia  &  R.  Ry.  Co.  (Pa.),  626. 

Question  for  jury  whether  child  was  guilty  of  negligence  in  go- 
ing in  front  of  street  car,  so  as  to  defeat  action  by  his  parents 
for  his  death.    Tecker  v.  Seattle,  R.  &  S.  Ry.  Co.  (Wash.),  229. 

Question  for  jury  whether  mother,  in  sending  her  ten  year  old 
daughter,  and  boy  six  years  and   seven   months  old,   to  post 
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office,  two  blocks  away  for  the  mail,  was  guilty  of  contributory 
negligence  in  permitting  the  boy  to  go,  so  as  to  preclude  re- 
covery for  death  of  the  boy,  struck  by  street  car,  Teckcr  v. 
Seattle,  R.  &  S.  Ry.  Co.  (Wash.),  229. 

Damages. 

Verdict  for  $2,564  rendered  under  an  instruction,  in  action  for 
death  of  son,  that  plaintiffs  could  only  recover  value  of  the 
boy's  services  during  his  minority  in  excess  of  his  mainte- 
nance and  education,  would  not  be  disturbed  as  excessive. 
Tecker  v.  Seattle,  R.  &  S.  Ry.  Co.  (Wash.),  229. 

Imputed  Negligence. 

Where  parent  commits  child  6  years  old  to  its  sister  14  years 
old,  and  the  child  is  killed  through  negligence  of  the  sister, 
latter's  negligence  must  be  imputed  to  parent.  Gress  v,  Phil- 
adelphia &  R.  Ry.  Co.  (Pa.),  626. 

COMMON  CARRIERS. 

See  CARRIERS. 

Act  of  God. 

Will  not  excuse  a  carrier  from  liability  imposed  by  law,  unless 
the  injury  could  not  have  been  prevented  by  any  reasonable 
foresight  or  care.  Black  v.  Charleston,  etc.,  Ry.  Co.  (S.  Car.), 
541. 

Burden  of  Proof. 

Proof  of  loss  of  the  cotton  in  question  by  fire  and  payment  to 
the  owner  by  the  railroad  for  the  value  of  the  cotton  made  a 
prima  facie  case  of  liability  of  the  compress  company  to  the 
railroad  company  on  the  indemnity  contract  between  them. 
Atlantic  Compress  Co.  v.  Central  of  Georgia  Ry.  Co.  (Ga.),  297. 

Conversion. 

Where  shipper  delivered  goods  to  carrier  for  delivery  to  person 
named  as  consignee  in  nonnegotiable  shipping  receipt,  and 
shipper  drew  on  consignee  for  the  price,  and  attached  the 
draft  to  such  receipt,  and  subsequently  the  carrier,  at  shipper's 
request,  delivered  the  goods  to  a  third  person,  and  thereafter 
consignee  accepted  the  draft  and  paid  it,  the  consignee  had 
not  acquired  any  title  to  the  goods,  and  could  not  sue  the  car- 
rier for  conversion.  Green  v.  Baltimore  &  O.  R.  Co.  (Mass.), 
725. 

Damages. 

That  coal  belonging  to  plaintiff  coal  company  was  left  in  the 
ground  and  might  be  available  for  future  shipment  was  im- 
material, in  the  absence  of  certain  evidence,  in  action  for  dis- 
crimination in  furnishing  transportation  facilities.  Hillsdale 
Coal  &  Coke  Co.  v.  Pennsylvania  R.  Co.  (Pa.),  282. 

Measure  of  damages  for  illegal  discrimination  in  furnishing 
transportation  facilities  for  shipment  of  coal  by  coal  com- 
pany. Hillsdale  Coal  &  Coke  Co.  v.  Pennsylvania  R.  Co. 
(Pa.),  282. 

Measure  of  damages  in  action  by  coal  company  for  discrimina- 
tion in  furnishing  transportation  facilities,  under  Pa.  Act  June 
4,  1883.    Minds  v,  Pennsylvania  R.  Co.  (Pa.),  717. 

Degree  of  Care. 

Due   care   for   the   safety   of  perishable   goods,   in   view   of   the 
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nature  of  the  goods,  must  be  exercised  by  carrier.     Trakas  v. 
Charleston  &  W.  C.  Ry.  Co.  (S.  Car.),  711. 
Perishable  goods.     Trakas  v.  Charleston   &  W.  C.   Ry.  Co.    (S- 
Car.),  711. 

Delay.  • 

Notwithstanding  title  may  have  been  retained  by  consignor,  the 
consignee  of  goods  may  sue  the  carrier  for  losses  he  has  sus- 
tained through  negligent  delay  in  their  transmission,  although 
he  refuses  to  accept  them  because  not  sooner  delivered.  Clute 
V.  Chicago,  etc.,  Ry.  Co.  (Kan.),  723. 

Under  certain  statute,  carrier  of  perishable  fruit  may  not  ex- 
cuse delay  in  its  transportation  on  Sunday  in  the  absence  of 
testimony  explaining  why  a  train  did  not  go  to  point  of  des- 
tination on  Saturday  evening,  and  why  such  train  or  another 
train  could  not  reach  the  destination  before  6  o'clock  Sun- 
day morning.  Trakas  v.  Charleston  &  W.  C.  Ry.  Co.  (S. 
Dak.),  711. 

Discrimination. 

Kurd's  Rev.  St.  1909,  c.  114,  §  127,  subjecting  a  railroad  guilty 
of  unjust  discrimination  in  rates  to  ceitain  penalties,  does  not 
impose  excessive  punishment  in  violation  of  the  Constitution, 
declaring  that  all  penalties  shall  be  proportioned  to  the  of- 
fense.    People  V.   Baltimore,  etc.,  R.  Co.   (111.),  697. 

Under  Kurd's  Rev.  St.  1909,  c.  114,  §  126,  railroad  charged-  with 
unjust  discrimination  in  rates  has  the  burden  of  proving  that 
a  greater  charge  for  a  short  haul  than  a  longer  haul  is  not  un- 
just discrimination.  People  v.  Baltimore,  etc.,  R.  Co.  (111.), 
697. 

Duty  to  Furnish  Facilities. 

"Adequate  facilities"  for  transportation  at  certain  point,  what 
must  be  considered  in  determining  what  constitute.  St.  Louis, 
etc.,  R.  Co.  V.  Reynolds  (Okl.),  290. 

Carrier's  inability  to  furnish  the  cars  contracted  for  owing  to 
unusually  heavy  traffic  at  the  time  the  cars  were  demanded 
constituted  no  defense  to  an  action  for  plaintifFs  damages  for 
such  failure.    Oregon  R.  &  N.  Co.  v.  Diimas  (C.  C.  A.),  273. 

Carrier's  special  contract  to  furnish  a  shipper  a  specified  num- 
ber of  cars  at  specific  times  and  places  is  not  invalid,  as  con- 
trary to  public  policy  and  discriminatory.  Oregon  R.  &  N. 
Co.  V.  Dumas  (C.  C.  A.),  273. 

Limiting  Liability. 

Provision  in  contract  requiring  claims  for  loss  or  damage  to 
freight  to  be  presented  to  carrier  within  a  certain  time  is  not 
available  where  the  carrier  misdelivers  the  goods  to  an  unau- 
thorized person.  Ridgway  Giain  Co.  v.  Pennsylvania  R.  Co. 
(Pa.),  293. 

There  was  no  express  contract  between  the  owner  of  the  cot- 
ton in  question  and  the  railroad  company  respecting  the  con- 
dition in  the  bill  of  lading  wherein  the  latter  was  to  be  ex- 
empted from  liability  on  account  of  the  loss  of  the  cotton  by 
fire  while  in  possession  of  the  compress  company;  and  such 
condition  was  not  binding  on  the  owner.  Atlantic  Compress 
Co.  V.  Central  of  Georgia  Ry.  Co.  (Ga.),  297. 

Termination  of  Liability. 

Notice  to  consignee  of  arrival  of  goods  at  destination,  and  op- 
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portunity  to  remove  them,  duty  to  give.     Citizens'  &  Marine 
Bank  v.  Southern  Ry.  Co.  (N.  Car.),  707. 
Notice  to  consignee  of  arrival  of  goods  at  destination,  requisites 
of.     Citizens'  &  Marine  Bank  v.  Southern  Ry.  Co.   (N.  Car.), 
707. 

CONNECTING  CARRIERS. 

See  PROCESS. 

Presumptians. 

Perishable  goods,  presumption  that  goods  delivered  to  con- 
signee in  damaged  condition  were  injuied  while  in  possession 
of  terminal  carrier  applies  to.  Trakas  v.  Charleston  &  W.  C. 
Ry.  Co.  (S.  Dak.),  711. 

Termination  of  Liability. 

Initial  carrier,  which  on  demand  of  shipper  assumed  respon- 
sibility of  tracing  shipment  and  reporting  delivery  if  made, 
so  that  shipper  might  enforce  payment  of  consignee,  could  not 
thereafter  claim  that  its  responsibility  in  that  respect  termi- 
nated on  delivery  to  connecting  carrier.  Atlantic  C.  L.  R.  Co. 
V.  Schirmer  (S.  Car.),  279. 

CONSTITUTIONAL  LAW. 

See  COMMON  CARRIERS;  EMPLOYERS'  LIABILITY 
ACTS;  FIRES  SET  BY  LOCOMOTIVE;  STOCK,  INJU- 
RIES TO;  TICKETS  AND  FARES. 

Congress  could  enact  the  provisions  of  the  act  of  June  26,  1906, 
§  6,  which  rendered  unenforceable  a  prior  contract,  valid  when 
made,  by  which  an  interstate  carrier  agreed  to  issue  annual 
passes  for  life  in  consideration  of  a  release  of  a  claim  for  dam- 
ages.   Louisville  &  N.  R.  Co.  v.  Mottley  (U.  S.),  304. 

Discrimination. 

Exclusion   of  railroads   less   than   50  miles   in   length   from    the 
operation  of  Ark.  Laws  1907,  No.  116,  prescribing  a  minimum 
of  three  brakemen  for  freight  trains  of  more  than  twenty-five 
cars,  does  not  deny  to  other  railroads  the  equal  protection  of 
the  laws.    Chicago,  etc.,  R.  Co.  v.  Arkansas  (U.  S.),  442. 
Liberty   of   the   citizen    to   make .  contracts   was    not   infringed   by 
the  provisions  of  the  act  of  June  29,  1906,  §  6,  which  rendered 
unenforceable  a  prior  contract,  valid  when  made,  by  which  an 
interstate  carrier  agreed  to  issue  annual  passes  for  life  in  con- 
sideration  of  a  release  of  a   claim   for  damages.     Louisville   & 
N.  R.  Co.  V.  Mottley  (U.  S.),  304. 
Railway    company    is    not    deprived    of    its    property    without    due 
process  of  law  by  Ark.  Laws  1907,  No.  116,  penalizing  the  oper- 
ation of  freight  trains  of  more  than  twenty-five  cars  with  less 
than   three   brakemen,  regardless   of  any   equipment   with   auto- 
matic couplers  and  air  brakes.     Chicago,  etc.,  R.  Co.  v.  Arkan- 
sas (U.  S.),  442. 

CONTRIBUTORY  NEGLIGENCE. 

See  ACCIDENTS  ON  TRACK;  CARRIERS  OF  PASSEN- 
GERS; CHILDREN;  CROSSINGS;  FRIGHTENING 
TEAMS;  MASTER  AND  SERVANT;  NEGLIGENCE; 
PERSONAL  INJURIES;  STOCK,  INJURIES  TO;  STREET 
RAILWAYS;  TRESPASSERS. 

Direct  verdict  for  defendant,  when  is  it  the  duty  of  the  court  to. 
Chicago,  etc.,  Ry.  Co.  v.  Bennett  (C.  C.  A.),  671. 

38  R  R  R— 52 
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Doctrine  of  has  no  application  in  cases  of  aggressive  acts  result- 
ing in  wanton  or  willful  injury.  Southern  Pac.  R.  Co.  v.  Svcns- 
den   (Ariz.),  126. 

Effect  of.    Thompson  v.  Albuquerque  Traction  Co.  (N.  Mex.),  656. 

Essentials  of  to  bar  recovery.  Basler  v.  Sacramento,  etc.,  Co. 
(Cal.),  554. 

Evidence  of  may  not  be  considered  upon  motion  to  nonsuit  un- 
less produced  by  plaintiff.  Home  v.  Atlantic  C.  L.  R.  Co.  (N. 
Car.).  755. 

Incurring  danger  to  save  life  of  another.  Dixon  v.  New  York, 
etc.,  R.  Co.  (Mass.),  181. 

Loss  of  judgment  and  self-control  through  fear  occasioned  by  de- 
fendant.    Southern  Pac.  R.  Co.  v.  Svensden  (Ariz.),  126. 

Must  affirmatively  appear  on  the  face  of  the  complaint  to  justify 
the  sustaining  of  demurrer  thereto  on  that  ground.  Grand 
Trunk  W.  Ry.  Co.  v.  Poole   (Ind.),  477. 

Pleading. 

While  an  averment  of  contributory  negligence  is  not  required 
to  be  as  specific  as  the  proof  to  support  it,  yet  the  Alabama 
statute  requires  that  there  must  be  a  succinct  statement  of 
the  facts  relied  upon.  St.  Louis,  etc.,  R.  Co.  v.  Brantley  (Ala.), 
450. 
Question  for  jury,  whether  it  is  or  is  not  a.     United   Rys.,  etc., 

Co.  r.  Ward  (Md.),  67. 
Ruling  that  plaintiff  could  not  recover  for  personal  injuries  caused 
by   defendant's  wanton   negligence,  unless  he  himself  used   due 
care,  was  proper.     Dixon  v.  New  York,  etc.,  R.  Co.  (Mass.),  181. 
Though  defendant  may  be  guilty  of  negligence  and  of  violation  of 
law,  plaintiff  cannot  recover  if  his  own  negligence  contributed 
proximately   to   the   happening  of  the   accident   causing  the  in- 
jury.   Curtis  V.  St.  Louis,  etc.,  R.  Co.  (Ark.),  167. 
To  defeat  recovery,  must  be  such  as  directly  contributes  to  the 
injury  at  the  time  of  its  infliction.     Neary  v.  Northern  Pac.  Ry. 
Co.   (Mont.),  100. 
When   verdict    should   be   directed   for   defendant   on   account   of. 
Heinz  v.  Baltimore  &  O.  R.  Co.  (Md.),  172. 

CORPORATION  COMMISSIONS. 

See  RAILROAD  COMMISSIONS. 

CORPORATIONS. 

See   RAILROADS. 

CRIMINAL  LAW. 

See   EMPLOYERS'  LIABILITY  ACTS;   RAILROADS. 

CROSSINGS. 

See  ACCIDENTS  ON  TRACK;  FRIGHTENING  TEAMS; 
STREET  RAILWAYS. 

Construction  and  Maintenance. 

Railroad  takes  its  franchise  authorizing  it  to  construct  and 
maintain  its  road  subject  to  the  duty  of  making  such  modifi- 
cations in  its  roadbed  as  may  be  necessary  to  carry  it  across 
such  public  improvements  as  are  thereafter  established.  Chi- 
cago, etc.,  R.  Co.  V.  Board  of  Sup'rs  (C.  C.  A.),  250. 

Contributory  Negligence. 

Driver  of  fire  apparatus  relying  on  observance  of  ordinance  re- 
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quiring  street  cars  approaching  intersecting  street  occupied  by 

railroad  tracks  to  come  to  a  stop  at  least  20  feet  from  such 

tracks.    Theisen  v.  Detroit  United  Ry.   (Mich.),  64. 
Failure  of  person,  who  stopped,  look,  and  listened,  to  discover 

approach   of  train.     Heinz  v.   Baltimore  &  O.   R.   Co.   (Md.), 

172. 
Gross  negligence  to  attempt  to  pass  under  or  between  cars  of 

train   standing  on   crossing,  when  is  it.     Curtis  v.   St.   Louis, 

etc.,  R.  Co.   (Ark.),  167. 
Insufficiency    of   evidence    of    to    warrant    directing    verdict    for 

defendant.     Heinz  v.  Baltimore  &  O.  R.  Co.   (Md,),  172. 
Of  driver  of  wagon  was  question  for  jury.     United  Rys.,  etc., 

Co.  V,  Ward  (Md.).  67. 
Of  highway  traveler  will  prevent  recovery  for  his  injury  against 

railroad   company  whose   negligence   concurred   to   cause   and 

was  the  more  proximate  cause  of  it.     Chicago,  etc.,  Ry.  Co. 

V.  Bennett  (C.  C.  A.),  671. 

Ordinary  care  for  his  own  safety  is  required  of  one  approaching 
railroad  crossing  in  street.  Curtis  v.  St.  •  Louis,  etc.,  R.  Co. 
(Ark.),  167. 

Plaintiff  was  guilty  of  contributory  negligence  in  attempting  to 
pass  between  cars  of  train  at  crossing  in  street.  Curtis  v.  St. 
Louis,  etc.,  R.  Co.  (Ark.),  167. 

Presumption,  created  by  evidence,  that  highway  traveler  saw 
or  heard  train.  Grand  Trunk  W.  R.  Co.  v.  Reynolds  (Ind.), 
678. 

Question  for  jury  where  driver  of  fire  apparatus  of  the  city  saw 
street  car  approaching  from  40  to  70  feet  away  from  usual 
stopping  place  of  cars,  before  proceeding  to  cross  street  on 
which  railroad  tracks  were  operated,  and  attempted  to  cross 
in  front  of  car  relying  upon  motorman  stopping  his  car  as 
required  by  ordinance.  Theisen  v.  Detroit  United  Ry. 
(Mich.),  64. 

Whether  girl  nine  years  old,  who,  when  midway  of  four  rail- 
road tracks  at  a  crossing,  on  suddenly  discovering  the  ap- 
proach of  a  train,  attempted  to  cross  ahead  of  it,  was  guilty 
of  contributory  negligence  was  question  for  jury.  Louisville 
&  N.  R.  Co.  V.  Kimble's  AdmV  (Ky.),  162. 

Crossing  Other  Railroads. 

Revocation  of  ^ant  to  railroad  to  construct  crossing  over  track 
of  another  railroad  company  was  affected  by  merger  of  grantor 
into  another  railroad  company.  Lehigh,  etc.,  R.  Co.  v.  Ban- 
gor &  P.  Ry.  Co.  (Pa.),  89. 

Right  of  railroad  to  revoke  grant  of  right  to  another  railroad 
to  construct  crossing  over  grantor's  track.  Lehigh,  etc.,  R. 
Co.  V.  Bangor  &  P.  Ry.  Co.  (Pa.),  89. 

Discovered  Peril. 

Motorman's  right  to  assume  that  person  he  saw  approaching 
track  would  stop  and  let  car  pass,  erroneous  instruction  as  to. 
United  Rys.,  etc.,  Co.  v.  Ward  (Md.),  67. 

Headlights. 

Mich.  Comp.  Laws  1897,  §  6290,  providing  that  passenger  trains 
shall  be  made  up  by  placing  engine  at  head  of  train,  is  not 
violated  by  permitting  engine  to  pull  a  passenger  train  back- 
wards.    Morgan  v.   Pere  Marquette   R.  (To.   (Mich.),  59. 
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Negligence. 

Of  motorman  in  running  his  car  against  wagon  was  question 
for  jury.     United  Rys..  etc.,  Co.  v.  Ward  (Md.),  67. 

PremimptionB. 

Presumption  that  one  struck  by  train  was  free  from  fault  and 
that  railroad  was  negligent,  there  is  no.  Grand  Trunk  VV. 
R.  Co.  V.  Reynolds  (Ind.),  678. 

Proximate  Cause. 

Highway  traveler's  negligence  in  driving  on  tracks  was  not 
proximate  cause  of  collision  if  motorman  saw,  or  by  due  care 
could  have  seen  him  crossing  the  tracks  in  time  to  avoid 
running  his  car  against  his  vehicle.  United  Rys.,  etc.,  Co. 
V.  Ward  (Md.),  67. 

Signals. 

It  was  proper  to  instruct,  in  an  action  for  injuries  sustained 
by  a  pedestrian  at  a  crossing  in  a  thickly  populated  suburb 
of  a  city,  at  which  an  automatic  electric  alarm  bell  was  work- 
ing, that  if  the  use  of  the  whistle  and  bell  was  not  suf!icient 
to  give  reasonable  notice  of  approach  of  trains,  and  the  rail- 
road  was  chargeable  with  notice  of  this,  it  was  its  duty  to 
use  such  other  means  to  prevent  injury  to  travelers  as  in  the 
exercise  of  reasonable  judgment  by  ordinarily  prudent  per- 
sons operating  railroads  might  be  deemed  necessary.  Louis- 
ville &  N.   R.  Co.  V.  Kimble's  Adm'x   (Ky.),  162. 

Persons  riding  in  covered  wagon  struck  by  street  car  are  in 
such  a  situation  that  their  testimony  that  they  did  not  hear 
any  gong  or  bell  is  some  evidence  that  bell  or  gong  was  not 
sounded.     Doherty  v,   Boston,   etc.,   Ry.  Co.   (Mass.),  390. 

Speed. 

Opinions  of  spectators  of  accident  as  to  speed  of  the  street  car. 
United  Rys.,  etc.,  Co.  v.  Ward  (Md.),  67. 

Was  not  necessary  to  prove  that  city  owned  bed  of  one  of 
streets  at  crossing  in  question  in  order  to  render  admissible 
in  evidence  an  ordinance  regulating  speed  of  street  cars  on  any 
open  street  within  city  limits.  United  Rys.,  etc.,  Co.  v.  Ward 
(Md.),  67. 

Stop,  Look,  and  Listen. 

Automobile  driver,  in  attempting  to  drive  over  crossing  where 
his  view  of  tracks  was  obstructed  without  stopping  to  look 
or  listen,  was  guilty  of  contributory  negligence  precluding  re- 
covery for  his  injuries.  Brommer  v,  Pennsylvania  R.  Co.  (C. 
C.  A.),  51. 

Automobile  driver's  duty  when  approaching  grade  crossing 
where  view  of  tracks  is  obstructed.  Brommer  v.  Pennsylva- 
nia R.  Co.  (C.  C.  A.),  51. 

Care  required  of  highway  traveler.  Averbuch  v.  Great  North- 
ern Ry.  Co.  (Wash.),  79. 

Duty  of  highway  traveler  to  look  and  listen  for  trains  is  not 
affected  by  failure  to  give  crossing  signals  from  train.  Chi- 
cago, etc.,  Ry.  Co.  v.  Bennett  (C.  C.  A.),  671. 

Duty  of  one  approaching  railroad  highway  crossing.  Grand 
Trunk  W.  Ry.  Co.  v.  Reynolds  (Ind.),  678. 

Duty  of  one  riding  in  automobile  by  invitation  of  owner  and 
driver,  with  whom  he  sat  on  front  seat.  Brommer  v.  Penn- 
sylvania R.  Co.  (C.  C.  A.),  51. 
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Duty  of  woman  riding  on  rear  seat  of  automobile,  with  two 
persons  in  front  seat  and  another  in  seat  beside  her,  to  look 
and  listen  for  trains.  Brommer  v.  Pennsylvania  R.  Co.  (C.  C. 
A.),  51. 

Duty  to  stop  to  look  and  listen  for  trains,  and  effect  of  failure 
to  do  so.    Chicago,  etc.,  Ry.  Co.  v.  Bennett  (C.  C.  A.),  671. 

Evidence  established  fact  that  plaintiff  could  not  have  seen  the 
approaching  engine  from  point  where  he  looked.  Averbuch  v. 
Great  Northern  Ry.  Co.  (Wash-),  79. 

Evidence  showed  that  plaintiff  was  not  negligent  in  failing  to 
again  stop  before  he  attempted  to  cross  a  parallel  track. 
Averbuch  v.  Great  Northern  Ry.  Co.  (Wash.),  79. 

Fact  that  flagman  gave  no  warning  and  did  no  act  of  any  kind 
to  mislead  those  approaching  in  automobile,  did  not  relieve 
them  of  duty  to  stop  to  look  and  listen  for  trains  when  they 
reached  point  from  which  they  could  first  see  along  track. 
Brommer  v.  Pennsylvania   R.  Co.    (C.  C.  A.),  51. 

Law  will  not  credit  statement  of  highway  traveler  who  says  he 
stopped,  looked  and  listened  for  a  train,  when  in  the  very 
nature  of  things  he  must  have  seen  it,  if  he  had  exercised  such 
precautions.     Heinz  v.  Baltimore  &  O.  R.  Co.  (Md.),  172. 

Plaintiff  had  right  to  assume  that,  if  train  was  approaching,  cus- 
tomary warnings  would  be  given,  with  a  headlight  to  signal 
its  approach,  and  he  was  not  negligent,  as  a  matter  of  law,  in 
failing  to  stop  before  crossing  main  track.  Morgan  v.  Pere 
Marquette  R.  Co.   (Mich.),  59. 

Rule  requiring  one  about  to  cross  railroad  tracks  to  stop,  look, 
and  listen  for  trains  is  not  intended  to  be  a  mere  formula,  or 
its  mechanical  observance  an  excuse  for  negligence  or  heed- 
less action.    Averbuch  v.  Great  Northern  Ry.  Co.  (Wash.),  79. 

Traveler  must  always  look  and  listen  for  trains,  and  if  view 
is  obstructed,  must  also  stop,  otherwise  if  injured,  it  is  pre^ 
sumed  that  his  injury  was  caused  by  his  own  negligence. 
Heinz  v.  Baltimore  &  O.   R.  Co.  (Md.),  172. 

Traveler,  while  ordinarily  required  to  stop  and  listen  before 
driving  on  track  where  his  view  is  obstructed,  is  not  bound  to 
do  so  under  all  circumstances.  Morgan  v.  Pere  Marquette  R. 
Co.   (Mich.),  59. 

When,  on  account  of  physical  situation,  jury  will  not  be  per- 
mitted to  believe  plaintiff's  statement  that  he  did  stop  and 
look  but  did  not  see  the  engine  which  struck  him.  Averbuch 
V,  Great  Northern  Ry.  Co.  (Wash.),  79. 

DAMAGES. 

See  CARRIERS;  CARRIERS  OF  PASSENGERS;  DEATH 
BY  WRONGFUL  ACT;  FIRES  SET  BY  LOCOMOTIVES; 
MASTER  AND  SERVANT;  PERSONAL  INJURIES; 
STOCK,  INJURIES  TO. 

Double  damages  allowed  by  penal  statute  should  be  assessed  by 
court  or  jury,  whether.  Jensen  v.  South  Dakota  Cent.  Ry.  Co. 
(S.  Dak.),  155. 

Elements. 

"Loss  of  time"  as  an  element  of  damages  for  personal  injury  is 
more  than  the  "impairment"  of  the  power  to  earn  money,  the 
latter  implying  that  the  injured  person's  ability  to  earn  money 
is  not  totally  destroyed.  Blue  Grass  Traction  Co.  v.  Ingles 
(Ky.),  205. 

One  sustaining  personal  injury  may  recover  for  impairment  of 
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tht  power  to  earn   money,   thougrh   such   impairment  is   only 
temporary.     Blue  Grass  Traction  Co.  v.  Ingles  (Ky.),  205. 

'  In  a  tort  action  greater  latitude  is  allowed  jury  in  assessing  of* 
damages  than  in  actions  on  contracts.  Hillsdale  Coal  &  Coke 
Co.  V.  Pennsylvania  R.  Co.  (Pa.),  282. 

,  In  action  for  tort  all  damages  which  ordinarily  and  in  the  nat- 
ural course  of  things  have  resulted  from  the  commission  of  the 
wrongful  act  are  recoverable.  Hillsdale  Coal  &  Coke  Co.  v. 
Pennsylvania  R.  Co.  (Pa.),  282. 

Pleading. 

Charge  was  erroneous  is  not  confining  recovery  to  the  amount 
demanded.    Blue  Grass  Traction  Co.  v.  Ingles  (Ky.),  205. 

Petition  need  not  state  in  detail  the  items  of  the  damages  sus- 
tained from  personal  injuries.  Blue  Grass  Traction  Co.  v. 
Ingles   (Ky.),  205. 

Plaintiff  may  describe  in  a  general  way  the  nature  and  extent 
of  his  injuries  and  allege  that  he  has  suffered  mental  and  phys- 
ical pain  and  peimanent  injury  thereby  to  his  damage  in  a  speci- 
fied amount.     Blue  Grass  Traction  Co.  v.  Ingles  (Ky.),  205. 

Plaintiff,  suing  for  a  personal  injury,  who  desires  to  recover  spe- 
cial damages  for  loss  of  time  or  expenses  incurred  in  effect- 
ing a  cure,  must  state  the  amount  sought  to  be  recovered. 
Blue  Grass  Traction  Co.  v.  Ingles  (Ky.),  205. 

Punitive  Damages. 

Are  only  allowable  when  there  exists  some  element  of  inten- 
tional wrong,  or,  in  the  absence  thereof,  negligence  so  gross 
as  to  show  reckless  disregard  of  consequences.  Illinois  Cent. 
R.  Co.  V.  Dodds  <Miss.),  508. 

DEATH  BY  WRONGFUL  ACT. 

See  CHILDREN;  MASTER  AND  SERVANT. 

Damages. 

$6,000  for  death  of  nine  year  old  girl  cannot  be  said  to  be  an 
excessive  verdict.  Louisville  &  N.  R.  Co.  v.  Kimble's  Adm'x 
(Ky.),  162. 

$25,000  was  not  excessive  verdict.  Neary  v.  Northern  Pac.  Ry. 
Co.  (Mont.),  100. 

DRAINAGE. 

See  CROSSINGS;  EMINENT  DOMAIN. 

EMINENT  DOMAIN. 

Abutters. 

Instruction  was  erroneous  because  under  it  the  jury  could  base 
its  verdict  upon  the  undesirability  of  plaintiff's  lot  for  resi- 
dence or  business  purposes,  owing  to  noise,  smoke,  jarring, 
etc.,  regardless  of  whether  defendant  was  in  anywise  negli- 
gent in  running  its  trains.  Clayton  v.  Minnesota,  etc.,  Ry.  Co. 
(S.  Dak.),  605. 

Damages. 

Elements  of  the  compensation  recoverable  in  proceedings  to  con- 
demn right  of  way  for  public  drainage  ditch  across  a  railroad. 
Chicago,  etc.,  R.  Co.  v.  Board  of  Sup'rs  (C.  C.  A.),  250. 
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Act  of  God  as  an  excuse  for  violation  of  Act  Cong,  prohibiting 
any  interstate  carrier  from  permitting  its  employees  to  remain 
on  duty  more  than  16  consecutive  hours.  Black  v.  Charleston, 
etc.,  Ry.  Co.  (S.  Car.),  541. 

Application  of  Statutes. 

"Ways,  works,  and  machinery"  of  defendant  railroad  which  it 
was  bound  to  keep  in  reasonably  safe  condition  by  employers' 
liability  act  in  question,  certain  staging  used  by  car  painter 
was  not  part  of  the.  Nichols  v.  Boston  &  M.  R.  R.  (Mass.), 
782. 

Burden  of  Proof. 

Burden  on  railroad  to  excuse  use  of  defective  coupler,  in  vio- 
lation of  statutory  requirements.  Grand  Trunk  W.  Ry.  Co.  v. 
Poole  (Ind.),  477. 

Compliance  with  Statutes. 

That  coupler  on  car  would  not  couple  by  impact  without  previ- 
ous adjustment  by  hand  showed  that  the  car  was  not  equipped 
with  an  automatic  coupler,  in  accordance  with  requirements  of 
the  federal  statute.  Grand  Trunk  W.  Ry.  Co.  v.  Poole  (Ind.), 
477. 

Constitutionality  of  amendment  of  Iowa  Code,  §  2071,  providing 
that  when  a  railroad  company  is  sued  on  its  liability  under  such 
•  section,  it  is  precluded  from  making  the  defense  that  a  recovery 
is  barred  by  the  acceptance  of  benefits  under  a  contract  of  mem- 
bership in  its  relief  department.  Chicago,  etc.,  R.  Co.  v,  Mc- 
Guire  (U.  S.),  430. 

Misrepresentation  by  plaintiff  that  he  was  21  years  of  age  in  his 
contract  of  employment  does  not  vitiate,  it  cannot  be  said  as 
matter  of  law  in  suit  to  recover  for  injuries  under  employers* 
liability  act  of  Alabama  that.  St.  Louis,  etc.,  R.  Co.  v.  Brantley 
(Ala.),  450. 

Misrepresentation  made  by  servant  in  his  contract  of  employment 
deprives  him  of  benefit  of  employers'  liability  act  of  Alabama, 
when  does.     St.  Louis,  etc.,  R.  Co.  v.  Brantley  (Ala.),  450. 

On  trial  of  railroad  for  requiring  employee  to  work  for  more  than 
16  consecutive  hours,  in  violation  of  Mont.  Rev.  Codes,  §§  1741, 
1742,  'evidence  was  not  sufficient  to  support  a  conviction.  State 
V,  Northern  Pac.  Ry.  Co.  (Mont.),  748. 

On  trial  of  railroad  for  requiring  employee  to  work  for  more  than 
16  consecutive  hours,  in  violation  of  certain  statute,  the  state 
under  the  circumstances  in  question,  to  convict  the  railroad  had 
the  burden  of  showing  that  in  working  after  16  consecutive  hours 
the  employee  did  so  under  the  direction  of  the  railroad  and  not 
voluntarily.     State  v.  Northern  Pac.  Ry.  Co.   (Mont.),  748. 

Railroad  Hazards. 

Fellow  servant  statute  in  question  had  no  application  to  the 
case  of  an  injury  to  one  of  the  crew  operating  an  engine  used 
solely  in  moving  slag  cars  on  premises  of  a  steel  company 
from  a  blast  furnace  to  the  dumping  grounds,  although  such 
crew  were  employees  of  a  railroad  company  which  hired  them 
and  the  engine  to  the  steel  company.  Knitter  v.  Chicago,  etc., 
Ry.  Co.  (C.  C.  A.),  771. 
Opening  and  closing  switches.  St.  Louis,  etc.,  R.  Co.  v.  Ramsey 
(Ark.),  787. 
Unconstitutional    discrimination    is    not    made   by    the    amendment 
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in  question  of  Iowa  Code,  §  2071.  Chicago,  etc.,  R.  Co.  v.  Mc- 
Guire  (U.  S.).  430. 
Verdict  of  jury  that  car  coupler  in  question  was  so  defective  at 
time  of  accident  that  "it  would  not  couple  automatically  by  im- 
pact without  the  necessity  of  men  going  in  between  the  cars" 
was  based  on  conjecture,  and  could  not  be  sustained.  Midland 
Valley  R.  Co.  v.  Fulgham  (C.  C.  A.),  458. 

EVIDENCE. 

See  BILLS  OF  LADING;  CARRIERS;  FIRES  SET  BY  LO- 
COMOTIVES;  MASTER  AND   SERVANT. 

Opinion  Evidence. 

Nonexpert  may  not  testify  that  one  suing  for  personal  injury 
is  an  invalid.     Louisville  &  N.  R.  Co.  v.  Lee  (Ky.),  565. 

Speed. 

Non-expert  may  testify  to  speed  of  a  train.  Sherman  v.  South- 
ern Pac.  Co.  (Nev.),  407. 

FELLOW  SERVANTS. 

See  EMPLOYERS'  LIABILITY  ACTS. 

Vice  Principals. 

Superintendent  of  excavation  work  was  a  vice  principal,  and 
not  a  fellow  servant  of  a  workman  injured  through  loading 
a  hole  for  blasting  under  direction  negligently  given  by 
former.     Hardy  v.  Chicago,  etc.,  Ry.  Co.  (Iowa),  763. 

FENCES. 

See  STOCK,  INJURIES  TO. 

Cattle  Guards. 

Under  S.  Dak.  Sess.  Laws,  c.  218,  it  is  as  much  the  duty  of  a 
railroad  to  maintain  cattle  guards  as  fences  Jensen  v.  South 
Dakota  Cent.  Ry.  Co.  (S.  Dak.),  155. 

Personal  Injuries. 

Person  who,  while  at  work  on  premises  adjacent  to  railroad 
track,  was  thrown  from  pile  of  lumber  and  over  wall  onto 
railroad  right  of  way,  could  not  recover,  for  injuries  sus- 
tained, on  the  ground  that  if  the  company  had  fence'd  its  right 
of  way,  as  required  by  certain  statute,  the  fence  would  have 
prevented  his  fall,  the  object  of  the  statute  being  only  to  pre- 
•  vent  cattle  from  going  on  the  track.  Menut  v.  Boston  &  M. 
R.    R.    (Mass.),  186. 

FIRES    SET   BY    LOCOMOTIVES. 

Burden  of  Proof. 

Fire  set  out  by  locomotive  was  by  reason  of  high  wind  and  com- 
bustible  material   on   railroad   ri^ht  of  way   communicated   to 
buildings,  and  from  them  to  plamtiflF's  woodland,  burden  was 
on   railroad   to   prove    itself   not   guilty   of   negligence    where. 
Carter  v.  Maryland  &  P.  R.  Co.  (Md.),  142. 
Circumstantial  evidence  that  fire  originated  from  sparks  from  cer- 
tain  locomotive,   sufficiency   of.     Jensen  v.   South   Dakota   Cent. 
Ry.  Co.  (S.  Dak.),  155. 

Combustibles. 

Combustibles  on  right  of  way  are  ignited  by  sparks  from  loco- 
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motive  and  fire  is  carried  by  wind  to  adjacent  property,  de- 
stroying it,  liability  of  railroad  where.  Carter  v.  Maryland  & 
P.  R.  Co.  (Md.),  142. 

Duty  of  railroad  to  keep  its  right  of  way  clear  of  combustible 
materials.     Carter  v.  Maryland  &  P.  R.  Co.   (Md.),  142. 

Foul  right  of  way,  liability  of  logging  company  on  account  of 
fire  started,  through  negligence  of  independent  contractor  op- 
erating its  private  railroad,  on  its.  Thomas  v.  Hammer  Lum- 
ber Co.   (N.  Car.),  773. 

Foul  right  of  way,  liability  of  timber  company  operating  log- 
ging railroad  on  account  of  fire  originating  on  its.  Thomas  v. 
Hammer   Lumber  Co.   (N.  Car.),  773. 

Damages. 

Constitutionality  of  statute  imposing  double  liability  on  railroads 
for  damage  by  fire  set  by  locomotives.  Jensen  v.  South  Da- 
kota Cent.  Ry.  Co.  (S.  Dak.),  155. 

Evidence. 

For  defendant,  that  there  were  other  grades  on  its  line,  not  very 

distant,    which   were    steeper    where    no    fires    had    occurred. 

Stowe  V.  Louisville  &  N.  R.  Co.  (Ky.),  692. 
Other  fires.     McGill  Bros.  v.  Seaboard  A.  L.  Ry.  (S.  Car.),  695. 
Prior  and   subsequent  fires.     Stowe  v.    Louisville    &   N.   R.   Co. 

(Ky.),  692. 
Whether   witness    had    seen    locomotives    of    defendant    railroad 

set  out  fires  there  before.    McGill  Bros.  v.  Seaboard  A.  L.  Ry. 

(S.  Car.),  695. 

Independent  Contractors. 

Lumber  company  is  liable  for  fire  set  directly  to  land  adjoinmg 
right  of  way  of  its  private  logging  railroad,  by  spark  emitted 
from    its   locomotive,    either   through    negligent   equipment   or 
operation,  though  the  lumbering  and  operation  of  the  road  is 
being  done  by  an  independent  contractor.     Thomas  v.  Ham- 
mer Lumber  Co.   (N.  Car.),  773. 
Lumber   company's   liability   on    account   of   fire    originating   on 
its  foul  right  of  way  and  spreading  to   adjoining  land,  while 
its   private   railroad   was   being   operated   by    the   independent 
contractor  who  constructed  it  under  his  contract,  and  located 
the  right  of  way  as  the  agent  of  the  lumber  company,  it  not 
being  within  the  terms  of  his  contract.     Thomas  v.  Hammer 
Lumber  Co.  (N.  Car.),^  773. 
No  liability  for  fires  set  directly  to  land  outside  of  right  of  way, 
by  spark  from  locomotive  on   private  railroad  of  lumber   com- 
pany,   where    such    engine    is    properly   equipped   and    managed. 
Thomas  v.   Hammer  Lumber  Co.   (N.  Car.),  773. 

Origin   of   Fire. 

Burden  on  plaintiff  to  proving  that  the  fire  was  started  by  rail- 
road in  operating  its  train,  and  there  was  no  presumption  that 
the  fire  was  originated  by  the  railroad.  Carter  v.  Maryland 
&  P.  R.  Co.  (Md.),  142. 

Presumptions. 

Burden  on  railroad  to  show  that  engine  causing  fire  was  prop- 
erly constructed  and  operated.  Westing  v.  Chicago,  etc.,  R. 
Co.    (Neb.),   688. 

Evidence  tending  to  show  damage  to  property  caused  by  fire 
communicated   from   a   locomotive   places   the   burden   on    the 
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railroad  to  show  that  the  locomotive  was  constructed, 
equipped,  and  managed  with  due  care.  Bfrt  v.  Southern  Ry. 
Co.  (S.  Car.),  687. 

Proadinate  Cimcii 

If  destruction  of  adjacent  property  was  not  the  natural  result 

of  the  starting  of  fire  in  combustible  material  on  railroad  right 

of  way,  the  railroad  is  not  liable.     Carter  v.  Maryland  &  P. 

R.   Co.    (Md.),   142. 

S.  Dak.  Sess.  Laws  1907,  c.  215,  making  railroads  liable  for  dam* 

ages  by   fire   set  by   locomotives,   imposes  an   absolute   liability 

regardless   of  negligence.     Jensen   v.   South    Dakbta    Cent.    Ry. 

Co.  (S.  Dak.),  155. 

FOREIGN  CORPORATIONS. 

See  PROCESS. 

FRANCHISES. 

See  STREET  RAILWAYS. 

FRIGHTENING  TEAMS. 

Care  required  of  those  operating  train  on  track  parallel  with  high- 
way.    Louisville  &  N.  R.  Co.  *v.  Street's  Adm'x  (Ky.),  93. 

Contribtttory  Negligence. 

Care  required  of  one  driving  on  highway  parallel  with  railroad 
track.     Louisville  &  N.  R.  Co.  v.  Street's  Adm'x  (Ky.),  93. 

Lookouts. 

Trainmen  are  not  required  to  keep  a  lookout  on  an  adjacent 
highway  to  see  if  a  horse  driven  thereon  is,  or  is  likely  to 
be,  frightened,  and  thereupon  stop  the  train.  Louisville  &  N. 
R.  Co.  V.  Street's  Adm'x  (Ky.),  93. 

Noises. 

Engineer  seeing  that  team  on  an  adjoining  highway  is  fright- 
ened must  cease  blowing  the  whistle  until  the  peril  is  past, 
in  absence  of  apparent  danger  to  his  train.  Lyons  v.  Chicago, 
etc.,  Ry.  Co.  (S.  Dak.),  631. 

Evidence  that  the  whistling  of  defendant's  engine  by  which 
plaintiff's  horse  was  frightened  "was  pretty  near  all  kinds," 
and  that  the  engineer  gave  a  "long  whistle  and  a  few  toots 
mixed  with  it,"  was  sufficient  to  justify  a  finding  that  the 
whistling  was  unusual.  Lyons  v.  Chicago,  etc.,  Ry.  Co.  (S. 
Dak.),  631. 

Negligence  of  engineer  in  continuing  to  sound  whistle,  when 
approaching  private  crossings,  after  being  informed  by  fire- 
man that  plaintiff's  horse  on  adjoining  highway  was  fright- 
ened.    Lyons  v.  Chicago,  etc.,  Ry.  Co.  (S.  Dak.),  631. 

Usual  and  necessary  noises  incident  to  proper  operation  of 
train,  liability  of  railroad  on  account  of.  Louisville  &  N.  R. 
Co.  V.  Street's  Adm'x  (Ky.),  93. 

HUSBAND  AND  WIFE. 

See  NEGLIGENCE;  PERSONAL  INJURIES. 

IMPUTED  NEGLIGENCE. 

See  CARRIERS  OF  PASSENGERS;  CHIIdREN;  MASTER 
AND  SERVANT;  NEGLIGENCE. 
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Sec  FIRES  SET  BY  LOCOMOTIVES. 

Kailroad  was  not  liable  for  negligence  of  contractors  employed 
by  it  to  construct  railway  bridge,  nor  that  of  their  foreman, 
whereby  one  of  their  employees  was  injured.  Campbell  v.  Jones 
(Wash.),   473. 

Who  Arc. 

Contractors  employed  to  construct  railway  bridge,  furnishing 
the  labor  and  materials  and  receiving  fixed  percentage  of  ac- 
tual costs  as  their  compensation.  Campbell  v.  Jones  (Wash.), 
473. 

INTERSECTIONS. 

See  CROSSINGS. 

INTERSTATE  COMMERCE. 

See  CONSTITUTIONAL  LAW;  RAILROAD  COMMIS- 
SIONS; TICKETS  AND  FARES. 

Person  dealing  with  carrier  is  as  much  bound  by  the  law  and  the 
orders  of  the  Interstate  Commerce  Commission,  as  to  both 
freight  and  passenger  tariffs,  as  is  the  carrier  itself,  and  neither 
is  estopped  to  assert  the  illegality  of  contract  made  in  violation 
of  the  act  and  orders  of  the  commission.  Melody  v.  Great 
Northern  Ry.  Co.  (S.  Dak.),  45. 

State  Regulation. 

Constitutionality  of  Ark.  Laws  1907,  No.  116,  prescribing  a 
minimum  of  three  brakemen  for  freight  trains  of  more  than 
twenty-five  cars,  operated  in  the  state.  Chicago,  etc.,  R.  Co. 
V,  Arkansas  (U.  S.),  442. 

State  statute  authorizing  railway  company  incorporated  under 
the  laws  of  the  state  to  issue  transportation  in  payment  for 
printing  and  advertising  must  give  way,  so  far  as  interstate 
transportation  is  concerned,  before  the  provisions  of  the  fed- 
eral act  to  regulate  commerce  of  Feb.  4,  1887,  and  its  amend- 
ments.    Chicago,  etc.,  R.  Co.  v.  United  States   (U.  S.),  372. 

LAST  CLEAR  CHANCE. 

See  ACCIDENTS  ON  TRACK. 

LICENSEES. 

See  CROSSINGS;  TRESPASSERS. 

Degree  of  Care. 

Due  from  railroad  to  avoid  injuring  persons  rightfully  near 
its  tracks,  on  the  land  of  another.  St.  Louis,  etc.,  R.  Co.  v, 
Jackson    (Ark.),   198. 

Ejection. 

In  action  for  ejection  of  plaintiff  from  moving  freight  train,  it 
was  unnecessary  for  him  to  allege  and  prove  his  youth  and 
inexperience  as  an  excuse  for  jumping  from  the  train.  South- 
ern Pac.  R.  Co.  V.  Svensden  (Ariz.),  126. 

Presumption,  in  action  for  ejection  of  plaintiff  from  moving 
train,  that  he  possessed  only  ordinary  skill  and  experience  in 
jumping  from  moving  trains.  Southern  Pac.  R.  Co.  v,  Svens- 
den  (Ariz.),  126. 

Sufficiency  of  complaint  in  action  for  wrongfully  ejecting  plain- 
tiff from  moving  train.  Southern  Pac.  R.  Co.  v.  Svensden 
(Ariz.),  126. 
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Liability  of  railroad  for  injury  sustained  by  licensee  while  on 
portion  of  railroad's  premises  where  his  business  with  the  rail- 
road did  not  require  him  to  be.  Price  v.  Pecos  Valley,  etc.,  Ry. 
Co.   (N.  Mex.),  122. 

Negligence. 

Where  plaintiff  was  injured  while  attempting  to  restrain  plung- 
ing horses,  driven  by  another  teamster  to  defendant  railroad 
company's  freight  depot  in  its  yards  to  receive  freight,  a 
finding  of  negligence  was  justified  in  failing  to  keep  proper 
lookout  from  train,  or  if  the  trainmen  saw  the  dangei,  in  not 
stopping  the  train  in  time  to  avoid  injury,  as  well  as  in  run- 
ning the  train  so  as  to  probably  cause  injury  to  one  in  that 
vicinity.     Dixon  v.   New  York,  etc.,  R.  Co.   (Mass.),  181. 

Who  Are. 

Evidence  showed  that  the  employees  of  one  railroad  used  the 
tracks  of  the  other  pursuant  to  an  agreement  between  the 
railroads,  so  that  decedent  was  more  than  a  licensee  on  the 
track  where  he  was  struck  by  a  train.  Neary  v.  Northern 
Pac.  Ry,  Co.  (Mont.),  100. 

Person  having  business  with  railroad  who  goes  to  .portions  of 
its  premises  which  are  obviously  not  adapted  to,  or  used,  or 
necessary  for  the  transaction  of  such  business.  Price  v.  Pe- 
cos Valley,  etc..   Ry.  Co.   (N.  Mex.),  122. 

Plaintiff,  a  boy  of  8J^.  was  a  mere  licensee,  as  to  whom  defend- 
ant railroad  was  under  no  obligation  to  give  warning  before 
closing  gap  between  portions  of  freight  train  at  a  point  where 
two  paths  crossing  the  railroad  track  converged,  near  center 
of  city  block,  which  paths  had  been  used  freely  for  a  long 
time  by  workmen  and  others  who  were  accustomed  to  cross 
the  track.     Schmidt  v.  Pennsylvania  R.  R.   (C.  C.  A.).  645. 

Teamsters  having  occasion  to  come  to  railroad  freight  yards 
are  considered  as  being  invited  by  the  railroad  company  to 
enter  the  places  provided  at  jhe  freight  houses  for  receiving 
freight,  or  to  occupy  the  space  necessary  to  take  freight  from 
cars.     Dixon  r.  New  York,  etc.,  R.  Co.  (Mass.),  181. 

LIMITATIONS  OF  ACTIONS. 

See  ADVERSE  POSSESSION. 

LOGGING  RAILROADS. 

See  FIRES  SET  BY  LOCOMOTIVES. 

MASTER  AND  SERVANT. 

See  ACCIDENTS  ON  TRACK;  EMPLOYERS'  LIABILITY 
ACTS;  FELLOW  SERVANTS;  INDEPENDENT  CON- 
TRACTORS. 

Accidental,  so  that  defendant  was  not  liable  where  defendant  rail- 
road's section  hand  was  injured  by  fall  of  one  end  of  guard  rail 
he  was  assisting  to  carry,  the  injury  was.  Howell  v.  Southern 
Ry.  Co.  (N.  Car.),  754. 

Accidents  on  Track. 

Railroad  company's  negligence,  in  that  the  engineer  of  the  fol- 
lowing train  failed  to  keep  lookout  for  persons  on  track.  ?nd 
to  give  proper  warning  signals,  was  question  for  jury,  in  ac- 
tion for  death  of  brakeman  run  down  at  night  by  such  train 
while  protecting  his  own  train  which  was  obstructing  the  main 
track.     Finch  v.  Atlanta  &  C.  A.  L.  Ry.  (S.  Car.),  758. 
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Assaults. 

Where  plaintiff  testifies  that  after  alighting  from  train  at  a 
station,  without  having  given  any  offense,  he  was  maliciously 
assaulted  by  a  policeman  in  the  employ  of  defendant  railroad, 
it  is  reversible  error  to  refuse  binding  instructions  for  defend- 
ant.    Berryman  v.  Pennsylvania  R.  Co.  (Pa.),  728. 

Assumption  of  Risk. 

Complaint  sufficiently  repelled  any  claim  that  the  accident  in 
question  was  the  result  of  an  assumed  risk,  in  action  for  in- 
juries to  switchman  whose  foot  was  caught  in  a  defectively 
blocked  frog.     Grand  Trunk  W.  Ry.  Co.  v.  Poole  (Ind.),  477. 

Employee  who  had  been  without  substantial  rest  or  sleep  for 
30  hours,  obeying  master's  order  to  fire  a  locomotive  for  a 
2-hour  trip.     Kerlin  v.  Chicago,  etc.,   Ry.  Co.   (Iowa),  502. 

Freight  brakeman  killed  by  reason  of  unblocked  frog  in  yard 
with  which  he  was  familiar.  Korah  v.  Chicago,  etc.,  Ry.  Co 
(Iowa),   493. 

Instruction  was  properly  refused,  as  it  might  be  taken  as  as- 
serting that  injured  servant  assumed  risk  of  the  superintend- 
ent's negligence  who  had  charge  over  him,  and  whose  duty  it 
was  to  care  for  his  safety.  St.  Louis,  etc.,  R.  Co.  v.  Brantley 
(Ala.),  450. 

Railroad  was  not  negligent  in  not  having  the  grease  in  question 
on  engine  tool  box  wiped  off,  so  that  decedent's  injuries  caused 
by  slipping  on  such  greasy  box,  while  stepping  from  it  to  the 
top  of  the  engine's  oil  tank  for  the  purpose  of  filling  it,  were 
the  result  of  risks  ordinarily  incident  to  his  work.  Houston, 
etc.,  R.  Co.  V,  Alexander  (Tex.),  464. 

Servant's  assumption  of  risk  is  rarely  so  conclusively  established 
as  to  make  the  question  one  of  law.     Korah  v.  Chicago,  etc., 
Ry.  Co.   (Iowa),  493. 
Blasting,  was  chargeable  with  knowledge  of  its  latent,  as  well  as 

patent,  dangers,  vice  principal  in  charge  of.     Hardy  v,  Chicago, 

etc.,  Ry.  Co.  (Iowa),  763. 

Contributory  Negligence. 

Assume  that  it  was  safe  to  do  so,  right  of  workman  directed  by 
his  foreman  to  load  hole  for  blasting  to.  Hardy  v.  Chicago, 
etc.,  Ry.  Co.  (Iowa),  763. 

Flagman,  flagging  a  train,  must  exercise  prudence  for  his  own 
safety,  even  though  he  may  rely  on  a  rule  requiring  engineers 
not  to  pass  a  flagman  until  the  reason  for  being  flagged  has 
been  ascertained.  Illinois  Cent.  R.  Co.  v.  Comfort  (Miss.), 
732. 

Generally  an  employee  may  be  deemed  to  have  used  ordinary 
care  when  acting  under  express  invitation  or  advice  of  his 
employer,  though  otherwise  his  conduct  would  show  negli- 
gence.     Hardy   v,    Chicago,    etc.,    Ry.    Co.    (Iowa),    763. 

Inexperienced  and  uninstructed  servant  employed  to  couple  cars 
stepping  between  engine  and  car  momentarily  to  open  knuckle 
upon  its  failure  to  open  as  quickly  as  it  should.  Home  v. 
Atlantic  C.  L.  R.  Co.  (N.  Car.),  755. 

It  could  not  be  said  as  a  matter  of  law  that  deceased  brakeman 
was  negligent  in  going  between  cars  where  he  was  injured, 
shortly  after  the  train  pulled  out  of  the  switch  in  question,  at 
which  time  it  was  his  duty  to  close  the  switch.  Korah  v.  Chi- 
cago, etc.,  Ry.  Co.  (Iowa),  493. 

Manner  in  which  railroad  men  of  reasonable  prudence  were  ac- 
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customed  to  adjust  couplers  on  slowly  moving  cars  where 
such  practice  was  not  manifestly  negligent,  fixed  the  standard 
by  which  a  switchman's  conduct  in  adjusting  couplers  on  a 
slowly  moving  car  must  be  tested  though  neither  he  nor  the 
railroad  company  know  of  the  custom.  Grand  Trunk  W.  Ry. 
Co.  V.  Poole  (Ind.),  477. 

Messenger  in  defendant's  railroad  yards  was  negligent  in  at- 
tempting to  pass  under  drawbar  of  cars  while  on  an  errand 
where  there  was  a  detached  switch  eijgine  under  steam  some 
10  feet  therefrom.  Edge  v.  Atlantic  C.  L.  R.  Co.  (N.  Car.), 
737. 

Presumption  that  brakeman,  killed  while  in  the  performance  of 
his  duty  by  reason  of  a  frog  being  unblocked,  was  exercising 
reasonable  care  for  his  own  safety.  Korah  v.  Chicago,  etc., 
Ry.  Co.   (Iowa),  493. 

Rebuttal  of  presumption  that  servant  injured  while  in  the  per- 
formance of  his  duty  was  at  the  time  exercising  due  care  for 
his  own  safety.     Korah  v,  Chicago,  etc.,  Ry.  Co.  (Iowa),  493. 

Rely  upon  flagman,  who  had  been  sent  back  to  stop  such  train, 
right  of  lineman,  struck  by  work  train  while  examining  wires 
on  tower  car,  to.     Hillis  v.  Spokane,  etc.,  R.  Co.  (Wash.),  744. 

Rely  upon  foreman,  who,  after  seeing  work  train  and  ordering 
flagman  to  stop  it,  ordered  tower  car  to  be  pushed  across  the 
bridge  in  question,  assuring  his  hands  that  they  would  proceed 
in  safety,  right  of  lineman,  struck  by  such  train  while  examin- 
ing wires  upon  the  tower  car,  to.  Hillis  v.  Spokane,  etc.,  R. 
Co.  (Wash.),  744. 

Relying  on  master  to  perform  his  duties.  Grand  Trunk  W.  Ry. 
Co.  V.   Poole   (Ind.),  477. 

Right  of  trainmen  to  rely  on  their  company  to  keep  its  yards 
in  safe  condition  for  their  use.  Korah  v.  Chicago,  etc.,  Ry. 
Co.   (Iowa),  493. 

Rule  requiring  engineers  not  to  pass  flagmen  until  they  ascertain 
the  reason  for  being  flagged  does  not  justify  a  flagman  in  as- 
suming that  a  train  flagged  will  stop  before  it  reaches  him. 
Illinois  Cent.   R.  Co.  v.  Comfort   (Miss.),   732. 

Switchman  was  not  guilty  of  contributory  negligence  in  walking 
in  front  of  moving  car  in  performance  of  his  duties,  so  as  to 
preclude  a  recovery  for  his  injuries  caused  by  being  caught  in 
defectively  blocked  frog.  Grand  Trunk  W.  Ry.  Co.  t'.  Poole 
(Ind.),  477-. 

Test  of  care  required  to  be  exercised  by  servant  for  his  own 
safety.    Grand  Trunk  W.  Ry.  Co.  r.  Poole  (Ind.),  477. 

Willful  violation  of  rule  regulating  operation  of  train  by  engi- 
neer killed  by  reason  of  collision.  Southern  Ry.  Co.  r. 'John- 
son's Adm'x  (Va.),  487. 

Damages. 

$15,000  was  excessive  by  $3,000  as  recovery  for  injury  to  an  em- 
ployee caused  by  an  explosion  while  he  was  loading  a  hole 
for  blasting.     Hardy  v.  Chicago,  etc.,  Ry.  Co.  (Iowa),  763. 

Degree  of  Care. 

Accidental  injury  to  servant,  master  is  not  liable  for.  Howell  v. 
Southern  Ry.  Co.  (N.  Car.),  754. 

Employers  must  exercise  ordinary  care  in  conductihg  their  busi- 
ness for  the  safety  of  their  employees.  Houston,  etc..  R.  Co. 
V.  Alexander  (Tex.),  464. 

Railroad,  as  master,  is  only  liable  for  consequences  which  it  may 
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reasonably  be  expected  to  anticipate  as  a  result  of 'its  conduct. 
Pinkley  v.  Chicago,  etc.,  R.  Co.  (111.),  791. 

Evidence. 

In  action  for  injuries  to  switchman,  attempting  to  adjust  a  de- 
fective coupler  on  a  car  about  two  hours  after  he  commenced 
work  as  a  switchman,  evidence  of  the  instructions  given  him 
by  his  foreman  was  admissible.  Grand  Trunk  W.  Ry.  Co.  v, 
Poole   (Ind.),  477. 

Imputed  Negligence. 

Foreman's  disobedience  of  rules  in  regard  to'  flagging  trams 
could  not  be  attributed  to  lineman  working  under  such  fore- 
man when  struck  by  train.  Hillis  v,  Spokane,  etc.,  R.  Co. 
(Wash.),  744. 

Last  Clear  Chance. 

Employee's  negligence  in  attempting  to  pass  between  freight 
cars  in  yards  while  an  engine  under  steam  was  standing  about 
10  feet  therefrom  would  not  be  contributory  negligence  so  as 
to  bar  recovery  if  engineer  failed  to  exercise  due  care  to  avoid 
injuring  him  after  discovering  his  peril,  or  after  he  should 
have  discovered^it  by  ordinary  care.  Edge  v,  Atlantic  C.  L. 
R.  Co.  (N.  Car.),  737. 

Misrepresentation  by  servant  as  to  his  age  in  his  contract  of  em- 
ployment with  railroad  company  does  not  affect  his  right  to  re- 
cover for  personal  injuries,  unless  his  immaturity  immediately 
contributed  to  such  injuries.  St.  Louis,  etc.,  R.  Co.  v.  Brantley 
(Ala.),  450. 

Negligence. 

Act  of  vice  principal  in  charge  of  blasting  in  directing  workman 
to  load  a  hole  immediately  after  it  was  sprung  was  negligent. 
Hardy  v.  Chicago,  etc.,  Ry.  Co.   (Iowa),  763. 

Nonassignable  Duties. 

Order  of  person  in  complete  control  of  work  places  an  employee 
in  great  peril,  the  employer  will  be  held  responsible  for  the 
act  as  involving  a  nondelegable  duty,  where  peremptory. 
Hardy  v.  Chicago,  etc.,  Ry.  Co.  (Iowa),  763. 

Pleading. 

Complaint  against  railroad  sufficiently  apprised  defendant  of 
nature  of  cause  of  action,  the  averment  of  superintendence  in- 
trusted to  D.  implying  his  duty  to  care  for  plaintiff's  safety  in 
the  use  of  the  timbers  in  question.  St.  Louis,  etc.,  R.  Co.  v. 
Brantley  (Ala.),  450. 

Presumption  of  Negligence. 

Evidence  rebutted  presumption  of  negligence  arising  from  fact 
that  switch  was  open  and  that  engine  ran  into  it,  causing 
death  of  its  engineer.  St.  Louis,  etc.,  R.  Co.  v,  Ramsey  (Ark.), 
787. 

No  presumption  of  negligence  on  part  of  railroad  company  from 
death  or  injury  of  its  employee  by  the  railroad's  agency. 
Finch  V,  Atlanta  &  C.  A.  L.  Ry.  (S.  Car.),  758. 

Presumption  of  any  negligence  or  wrongful  act  of  master  does 
not  arise  from  the  happening  of  accident  causing  injury  to 
servant.    Midland  Valley  R.  Co.  v.  Fulgham  (C.  C.  A.),  458.  .^ 

Proof  that  railroad  switch  was  open  and  that  train  ran  into  it. 
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causin'g  death  of  its  engineer.     St.  Louis,  etc.,  R.  Co.  v.  Ram- 
sey   (Ark.),   787. 
Res   ipsa    loquitur    doctrine    is   inapplicable    to   actions   between 
employer  and  employee  for  injuries  by  negligence  or  wrongful 
act.     Midland  Valley  R.  Co.  v.  Fulgham  (C.  C.  A.),  458. 

Proximate  Cause. 

Existence  of  the  unblocked  frog  was  at  least  a  proximate  cause 
of  the  injury  to  deceased  brakeman.  Korah  v.  Chicago,  etc., 
Ry.  Co.   (Iowa),  493. 

Relief  Department. 

Railroad  was  not  liable  for  any  malpractice  upon  one  of  its  em- 
ployees by  a  doctor,  whom  it  employed  in  the  execution  of  a 
certain  plan  it  had  inaugurated  for  the  benefit  of  its  employees. 
Texas  Cent.  R.  Co.  v.  Zumwalt  (Tex.),  468. 

Rttlea. 

Compliance  with  rule  of  railroad  requiring  engineers  to  respond 
promptly  to  signals  of  flagmen  and  providing  that  they  must 
not  pass  the  flagmen  until  they  ascertain  the  reason  for  being 
flagged,  what  constitutes.  Illinois  Cent  R.  Co.  v.  Comfort 
(Miss.),  732. 

Waiver  of  rule  regulating  operation  of  trains.  Southern  Ry.  Co. 
V.  Johnson's  Adm'x.(Va.),  487. 

Scope  of  Employment. 

Conductor's  authority  to  employee,  agents  or  servants.  Yazoo, 
etc.,  R.  Co.  V.  Stansberry   (Miss.),  761. 

Employer  is  not  responsible  for  willful  trespass  by  employee 
outside  the  line  of  his  duty,  though  committed  while  the  serv- 
ant is  in  the  exercise  of  his  employment.  Berryman  v,  Penn- 
sylvania R.  Co.   (Pa.),  728. 

Liability  of  railroad  for  injury  to  minor,  sustained  by  reason  of 
his  own  negligence  and  unskillfulness,  whom  conductor  with- 
out authority,  agreed  to  permit  to  ride  on  train,  in  considera- 
tion of  his  services  in  assisting  in  loading  and  unloading 
freight.     Yazoo,  etc.,  R.  Co.  v.  Stansberry  (Miss.),  761. 

Presumption  is  that  when  policeman  in  employee  of  railroad 
company  is  at  a  railroad  station  he  is  there  in  the  course  of 
his  employment,  but  no  presumption  arises  that  every  act  he 
does  while  there  is  done  in  discharge  of  his  duty.  Berryman 
V.  Pennsylvania  R.  Co.  (Pa.),  728. 

Warn  and  Instruct. 

Dangerous  machinery,  duty  to  instruct  in  use  of.  Home  v.  At- 
lantic C.  L.  R.  Co.  (N.  Car.),  755. 

Duty  to  warn  servant  where  the  danger  of  the  service  is  open 
to  person  of  ordinary  experience.  St.  Louis,  etc.,  R.  Co.  v. 
Brantley  (Ala.),  450. 

Master's  duty  to  warn  servant,  injured  while  unloading  from  car, 
with  his  hands  and  cant  hooks,  piling  freshly  treated  with 
creosote.     Pinkley  v.  Chicago,  etc.,  R.  Co.   (111.),  791. 

Railroad  was  not  chargeable  with  knowledge  that  its  servant 
handling  piling  freshly  treated  with  creosote  would  have  his 
hands  poisoned,  so  that  it  was  not  negligent  for  failure  to 
warn  him  of  such  danger,  and  was  not  liable  for  such  injuries. 
Pinkley  v.  Chicago,  etc.,  R.  Co.  (111.),  791. 

Work  Place. 

Care  required  of  railroad  to  keep  its  yards  in  safe  condition  for 
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use  of  trainmen.     Korah  v.  Chicago,  etc.,  Ry.  Co.  (Iowa),  493. 
Failure  of  foreman  of  crew  of  lineman  to  protect  them  from  ap- 
proaching work  train  was  negligence  of  the  employer  railroad. 
Hillis  V.  Spokane,  etc.,  R.  Co.   (Wash.),  744. 

Finding  of  negligence  by  railroad  in  failing  to  protect  the  open- 
ing between  the  guard  rail  and  main  rail  was  sustained,  where 
severed  foot  of  brakeman  was  found  wedged  between  the 
guard  rail  and  main  at  a  switch  frog.  Korah  v.  Chicago,  etc., 
Ry.  Co.   (Iowa),  493. 

Railway  bridge  contractors  are  bound  to  furnish  workman  with 
reasonably  safe  place  in  which  to  work.  Campbell  v.  Jones 
(Wash.),  473. 

MISCARRIAGE. 

See  PERSONAL  INJURIES. 

NEGLIGENCE. 

See  ACCIDENTS  ON  TRACK;  CHILDREN;  CONTRIBU- 
TORY NEGLIGENCE;  CROSSINGS;  FIRES  SET  BY  LO- 
COMOTIVES; FRIGHTENING  TEAMS;  LICENSEES; 
MASTER  AND  SERVANT;  PERSONAL  INJURIES;' RAIL- 
ROADS IN  STREETS;  STOCK.  INJURIES  TO;  STREET 
RAILWAYS;  TRESPASSERS. 

Definitionsw 

Negligence  may  consist  in  heedlessly  doing  an  improper  thmg 
or  in  heedlessly  refraining  from  doing  the  proper  thing.  Eas- 
ier 2'.  Sacramento,  etc.,  Co.  (Cal.),  554. 

Negligence  is  the  doing  of  something  which  one  of  ordinary 
prudence  would  not  have  done,  or  the  omission  of  something 
which  such  person  would  have  done,  under  like  circumstances. 
Houston,  etc.,   R.  Co.  v.  Alexander   (Tex.),  464. 

Negligence  is  the  omission  of  the  care  that  ordinarily  prudent 
men  will  exercise  under  similar  circumstances.  Heinz  v.  Bal- 
timore &  O.  R.  Co.  (Md.),  172. 

Imputed  Negligence. 

Husband's  negligence  is  imputable  to  wife,  when  is.  Easier  v. 
Sacramento,  etc.,  Co.   (Cal.),  554. 

Last  Clear  Chance. 

Contributory  negligence  on  part  of  plaintiff  will  not  prevent 
him  from  recovering,  if  it  be  shown  that  defendant  might  by 
exercise  of  reasonable  care  and  prudence  have  avoided  the 
consequences  of  plaintiff's  negligence.  Thompson  v,  Albu- 
querque Traction  Co.   (N.   Mex.),  656. 

Doctrine  of  applies  notwithstanding  plaintiff's  negligence,  and 
where  his  danger  might  have  been  discovered  by  exercising 
ordinary  care,  as  well  as  where  it  was  actually  discovered. 
Edge  V.  Atlantic  C.  L.  R.  Co.  (N.  Car.),  737. 

Pleading. 

Complaint,  in  action  for  death  of  person  struck  by  train,  charged 
.  negligence,  for  the  word  "unlawfully"  referred  to  the  alleged 
violation  of  the  speed  ordinance  in  question,  and  the  words 
"willfully"  and  "wantonly"  merely,  meant  "recklessly"  or 
"heedlessly."  Neary  v.  Northern  Pac.  Ry.  Co.  (Mont.),  100. 
Contradiction  in  terms  to  say  that  an  act  was  done  willfully  and 
negligently.     Neary  v.  Northern  Pac.  Ry.  Co.   (Mont.),  100. 

38  R  R  R— 53 
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Proximate  Cause. 

In  order  to  recover  for  injuries  received  while  attempting  to 
rescue  another  from  a  dangerous  position,  it  is  sufficient  if 
negligence  on  part  of  defendant  is  shown  either  towards  such 
other  or  towards  plaintiff.  Dixon  v.  New  York,  etc.,  R.  Co- 
(Mass.),  181. 

Instruction  in  question  correctly  charged  on  proximate  cause,  in 
action  for  injuries  to  switchman  caught  in  defectively  blocked 
frog.     Grand  Trunk  W.  Ry.  Co.  v,  Poole  (Ind.),  477. 

Negligence  of  defendant  must  be  proximate  cause  of  injury  to 
warrant  recovery.  Neary  v.  Northern  Pac.  Ry.  Co.  (Mont.), 
100. 

Question  for  jury,  whether.  Indiana  Union  Traction  Co.  v.  Kei- 
ter  (Ind.),  545. 

Wantonness. 

Definition  of  "wanton"  in  instruction  in  question  was  too  nar- 
row in  its  scope.  Southern  Pac.  R.  Co.  v.  Svensden  (Ariz.), 
126. 

NUISANCES. 

See  EMINENT  DOMAIN. 

What  Are. 

Since  the  alleged  use  of  the  spur  track  in  question  in  a  street, 
and  not  at  a  depot  or  within  the  yard  of  the  company,  would 
be  a  nuisance  with  respect  to  adjoining  property,  the  court 
erred  in  modifying  an  instruction  so  as  to  charge  that  such 
acts  would  constitute  a  nuisance  only  if  unnecessarily  done. 
Staton  V.  Atlantic  C.  L.  R.  Co.  (N.  Car.),  259. 

ORDINANCES. 

See  STREET  RAILWAYS. 

PARENT  AND  CHILD. 

See  CHILDREN. 

PENAL  STATUTES. 

See  COMMON  CARRIERS;  EMPLOYERS'  LIABILITY 
ACTS;  FIRES  SET  BY  LOCOMOTIVES;  STOCK,  INJU- 
RIES TO. 

PERSONAL  INJURIES. 

See  DAMAGES;  FENCES;  NEGLIGENCE. 

Contributory  Negligence. 

Husband's  contributory  negligence  prevent  recovery  for  inju- 
ries to  wife,  when  will.  Basler  v.  Sacramento,  etc.,  Co.  (Cal.), 
554. 

Damages. 

Elements  of  the  damages  recoverable  by  husband  for  loss  of 
his  wife's  services.     Hewitt  v.  Pennsylvania  R.  Co.  (Pa.),  630. 

Rule  that  there  can  be  no  recoveiy  for  bodily  or  mental  suf- 
fering resulting  from  fright,  unconnected  with  physical  in- 
jury, applies  to  an  action  by  a  woman  for  a  miscarria^^  re- 
sulting from  a  nervous  shock  occasioned  by  the  electric  car 
in  which  she  was  riding  bumping  over  the  track  after  running 
off  an  open  switch.  Morris  v.  Lackawanna  &  W.  V.  R.  Co. 
(Pa.),  138. 
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It  was  error  to  charge  that  **for  pains  incident  to  childbirth,  if  no 
more,  if  not  unusual  pain,  you  should  find  for  defendant."  be- 
cause, if  there  were  unusual  pains,  they  might  not  have  re- 
sulted from  defendant's  negligence.  Central  of  Georgia  Ry. 
Co.  V,  Madden  (Ga.).  516. 

Where  one  claims  special  damages  for  loss  of  time  and  also  for 
partial  or  permanent  injuries,  the  allowance  for  the  impair- 
ment of  the  power  to  earn  money,  whether  temporary  or 
permanent,  should  begin  when  the  allowance  for  loss  of  time 
on  account  of  total  disability  ends;  and,  to  prevent  double 
damage,  the  court  must  so  direct  the  jury.  Blue  Grass  Trac- 
tion Co.  V.  Ingles  (Ky.),  205. 

$2,500  is  not  excessive  recovery  for  loss  of  two-thirds  of  an 
arm,  attended  by  the  suffering.  St.  Louis,  etc.,  Ry.  Co.  v. 
Holmes  (Ark.),  400. 

Parties. 

Husband  is  a  necessary  party  to  suit  for  personal  injuries  to 
wife,  though  it  be  brought  solely  for  her  injuries.  Basler  v. 
Sacramento,  etc.,  Co.   (Cal.),  554. 

PLEADING. 

See  CARRIERS  OF  PASSENGERS;  DAMAGES;  TRES- 
PASSERS. 

POLICE. 

See  MASTER  AND  SERVANT. 

PRESCRIPTION. 

See  RIGHT  OF  WAY. 

PRESUMPTIONS. 

See  ACCIDENTS  ON  TRACK;  CARRIERS;  CROSSINGS; 
LICENSEES;  MASTER  AND  SERVANT;  STREET  RAIL- 
WAYS; TRESPASSERS. 

PROCESS. 

"Managing  agent"  of  foreign  corporation  for  purpose  of  service 
of  process,  definition  of.  Ritchie  v.  Illinois  Cent.  R.  Co.  (Neb.), 
600. 

Mere  sale  of  coupon  ticket,  such  as  is  sold  over  connecting  lines 
generally,  did  not  constitute  certain  railroad  company  or  its 
ticket  agent  the  "managing  agent"  of  defendant  railroad  com- 
pany upon  whom  service  of  summons  might  be  made,  under  cer- 
tain statute.     Ritchie  v.  Illinois  Cent.   R.  Co.    (Neb.),  600. 

PUBLIC  POLICY. 

See  COMMON  CARRIERS. 

RAILROAD  COMMISSIONS. 

See  CARRIERS  OF  PASSENGERS;  SPURS  AND  SIDE 
TRACKS;  STATIONS  AND  DEPOTS. 

Burden  on  the  commission  to  show  error,  on  appeal  by  State 
Railroad  Commission  from  judgment  of  superior  court  in  pro- 
ceeding under  Rem.  &  Bal.  Code,  §  8629,  reversing  order  of  the 
commission  requiring  railroad  to  furnish  particular  transporta- 
tion facilities.     State  v.  Railroad  Commission   (Wash.),  612. 

Presumption  that  order  of  commission  to  railroad  to  furnish  par- 
ticular facilities  is  reasonable,  there  is  no.  State  v.  Railroad 
Commission  (Wash.),  612. 
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Reasonableness  of  order  of  Corporation  Commission  requir.ngr 
railroad  to  stop  another  train  engaged  in  interstate  commerce 
at  place  in  question.  St.  Louis,  etc.,  R.  Co.  v.  Reynolds  (Okl.), 
290. 

Reasonableness  of  order  of  State  Railroad  Commission  requir- 
ing railroad  to  run  an  additional  train  on  a  branch  line.  State 
V.  Railroad  Commission  (Wash.),  612. 

Review  by  Courts. 

Orders  of  State  Railroad  Commission,  in  regard  to  what  serv- 
ices or  facilities  may  be  reasonably  ^required  of  a  railroad 
company,  can  only  be  set  aside  by  the  superior  or  Supreme 
Court  on  a  clear  showing  of  unreasonableness.  State  v.  Rail- 
road Commission    (Wash.),  612. 

Prima  facie  presumption  of  the  leasonableness,  justice,  and  cor- 
rectness of  an  order  of  the  Corporation  Commission,  obtain- 
ing by  reason  of  section  22,  art.  9  of  the  Constitution  of  Ok- 
lahoma, application  of.  St.  Louis,  etc.,  Ry.  Co.  v.  State 
(Okl.),  264. 

RAILROADS. 

See  ADVERSE  POSSESSION;  NUISANCES;  STREET 
RAILWAYS;  PROCESS. 

Corporation  charged  with  crime  is  presumed  to  be  innocent  until 
proved  guilty.     State  v.  Northern  Pac.  Ry.  Co.   (Mont.),  748 

RAILROADS  IN  STREETS. 

See  CROSSINGS. 

Discovered  Peril. 

Violation  of  speed  ordinance  was  per  se  evidence  of  negligence 
after  discovery  by  engineer  of  peril  of  person  on  track  as 
well  as  at  any  other  time  to  which  inquiry  might  properly 
be  directed,  and  the  only  defense  available  was  that  such  vio- 
lation of  the  ordinance  was  not  the  proximate  cause  of  the 
accident,  where  engineer  was  unable  to  stop  train  in  time  after 
discovery  of  decedent's  peril  because  of  such  prior  violation 
of  the  ordinance.  Neary  v.  Northern  Pac.  Ry.  Co.  (Mont.), 
100. 

Speed. 

Negligence  per  se  to  run  train  in  city  in  excess  of  rate  of  speed 
permitted  by  oidinance.  Neary  v.  Northern  Pac.  Ry.  Co. 
(Mont.),  100. 

RIGHT  OF  WAY. 

See  ADVERSE  POSSESSION;  EMINENT  DOMAIN. 

Prescription. 

Presumption  was  that  railroad  company  would  not  grant  to 
others  property  acquired  for  a  public  use,  and,  since  a  claim 
by  prescription  assumes  a  grant,  plaintiff  could  not  claim  the 
right  to  use  the  path  in  question  over  defendant's  right  of 
way  by  prescription.  Louisville  &  N.  R.  Co.  v.  Hagan  (Ky.), 
261. 

SPURS  AND  SIDE  TRACKS. 

See  NUISANCES. 

Complaint  in  question,  alleging  an  agreement  whereby  defendant 
railroad  was  to  equip  a  side  track  to  be  laid  to  plaintifFs  or- 
chard,  and   furnish   sufficient   refrigerator   cars   to   handle   plain- 
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tiff's  apple  crop,  etc.,  alleged  a  contract  mutual  in  its  terms; 
and  it  was  not  uncertain  for  failure  to  specify  the  time  when  the 
cars  were  to  be  furnished,  it  being  presumed  that  the  parties 
made  their  contract  in  view  qf  the  usual  custom  in  relation  to 
the  transaction,  with  knowledge  of  the  time  when,  in  the  ordi- 
nary course,  the  crop  would  be  moved.  Oregon  R.  &  N.  Co.  v, 
Dumas  (C.  C.  A.),  273. 

Discrimination. 

Siding  connection  is  a  "facility  for  transportation  within  Pa. 
Act  June  4,  1883.     Minds  v.  Pennsylvania  R.  Co.  (Pa.),  717. 

Unusual  traffic  conditions  attending  upon  a  general  coal  strike 
do  not  relieve  a  railroad  company  from  the  duty  of  furnishing 
equal  transportation  facilities  to  a  coal  company,  which  facil- 
ities may  include  a  siding  connection.  Minds  v.  Pennsylvania 
R.  Co.  (Pa.),  717. 
Reasonableness  of  order  of  State  Railroad  Commission  requiring 

railroad  to  extend  spur  track  at  a  shipping  point  200  feet.     State 

V.  Railroad  Commission  (Wash.),  612. 

STATIONS  AND  DEPOTS. 

See   LICENSEES;   SPURS   AND   SIDE   TRACKS. 

"Adequate  or  reasonable  facilities"  for  accommodation  of  passen- 
gers, what  must  be  considered  in  determining  what  are.  St. 
Louis,  etc.,  Ry.  Co.  v.  State  (Okl.),  264. 

Corporation  Commission,  under  section  20  of  article  9  of  the 
Constitution  of  Oklahoma,  cannot  reject  and  require  the  removal 
of  a  depot  building  which  meets,  or  which  the  railroad  company 
offers  to  make  meet,  the  requirements  of  such  constitutional 
provision,  and  arbitrarily  require  a  new  and  comparatively  ex- 
pensive building  to  be  erected  in  its  place.  St.  Louis,  etc.,  Ry. 
Co.  V.  State  (Okl.),  264. 

Grantor  of  land  for  railroad  purposes  may  sue  for  damages  for 
the  erection  by  the  railroad  of  depots  at  places  on  the  land 
other  than  the  places  designated  in  the  deed,  and  the  rights  of 
the  parties  are  not  affected  by  the  rights  of  the  public.  Lex- 
ington, etc.,  Ry.  Co.  v.  Moore  (Ky.),  237. 

Location. 

Deed  of  land  for  railroad  purposes,  which  permits  the  erection 
of  depots  thereon  at  places  designated,  is  not  contrary  to 
public  policy,  though  construed  to  prohibit  the  erection  of 
depots  at  other  places  on  the  land  a  few  feet  from  the  desig- 
nated places.     Lexington,  etc.,  Ry.  Co.  v.  Moore   (Ky.),  237. 

Under  certain  deed  conveying  for  railroad  purposes  a  vacant  lot, 
the  erection  of  depots  on  other  lands  so  as  to  obstruct  the 
view  from  the  grantor's  residence  is  impliedly  excluded.  Lex- 
ington, etc.,  Ry.  Co.  v.  Moore  (Ky.),  237. 

Waiver  by  grantor  of  land  for  railroad  purposes,  of  condition 
of  deed  designating  the  places  thereon  for  the  erection  of 
depots  so  as  to  prevent  depots  from  being  erected  where  they 
would  obstruct  the  view  from  his  residence.  Lexington,  etc., 
Ry.  Co.  V.  Moore  (Ky.),  237. 
Order  of  State   Railroad   Commission  requiring  railroad  to  move 

its  station  500  feet  in  town  of  75  population  was  unreasonable, 

in  view  of  circumstances  stated.     State  v.  Railroad  Commission 

(Wash.),   612. 

Toilet  Rooms. 

That  there  is  a  waterworks  system  in  a   town  of  2,000  popula- 
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tion  is  insufficient  to  show  necessity  for  flush  toilets  in  pas- 
senger stations,  in  absence  of  showing,  of  inadequate  existing 
facilities.     State  r.   Railroad   Commission    (Wash.),   612. 

Waiting  Rooms. 

State  Railroad  Commission's  order  requiring  running  water  to 
be  installed  in  waiting  rooms  was  unreasonable,  in  absence  of 
a  showing  of  inadequate  existing  facilities.  State  v.  Railroad 
Commission   (Wash.),  612. 

STOCK,  INJURIES  TO. 

See  FENXES. 

Cattle  Guards. 

S.  Dak.  Sess.  Laws  1907,  c.  218,  §  1.  is  not  controlled  by  Civ. 
Code,  §  542,  so  as  to  make  it  the  duty  of  a  railroad  to  fence 
only  where  the  adjoining  owner  has  complied  with  section 
542,  but  a  railroad  having  failed  to  provide  a  cattle  guard 
where  it  had  the  right  to  do  so,  and  having  killed  a  cow.  a 
right  to  recover  is  established.  Lidel  v.  South  Dakota  Cent. 
Ry.  Co.  (S.  Dak.),  641. 
Constitutionality  of  certain   statute   imposing  liability   on   railroad 

killing  or  injuring  live  stock  if  it  shall  fail  to  pay  therefor  within 

60  days  after  notice.     Lidel  r.  South  Dakota  Cent.   Ry.  Co.   (S. 

Dak.),  641. 

Contributory  Negligence. 

Placing  person  too  young  in  charge  of  cattle  when  it  is  lawful 
to  turn  them  loose  without  anyone  in  charge.  Lidel  v.  South 
Dakota  Cent.  Ry.  Co.   (S.  Dak.),  641. 

Damagesw 

Constitutionality  of  statute  imposing  double  liability  on  rail- 
road companies  for  stock  killed  or  injured  on  their  tracks  for 
want  of  proper  fences  or  cattle  guards.  Jensen  v.  South  Da- 
kota Cent.  Ry.  Co.  (S.  Dak.);  155. 

Fences. 

Liability   of  railroad   company  for  killing  trespassing   stock  by 
operation  of  railroad  as  affected  by  its  failure  to  keep  in  re- 
pair its  right  of  way  fence  which  it  was  under  no  legal  ob- 
ligation to  construct.     Davis   Bros.  &  Burke  v.  Flore   (Okl.), 
140. 
S.  Dak.  Sess.  Laws  1907,  c.  218,  making  railroads  liable  for  stock 
killed  or  injured  on  their  tracks  for  want  of  proper  fences  or 
cattle  guards,  imposes  an  absolute  liability  regardless  of  negli- 
gence.   Jensen  v.  South  Dakota  Cent.  Ry.  Co.  (S.  Dak.),  155. 

STREET  RAILWAYS. 

See  BAGGAGE;  CARRIERS  OF  PASSENGERS;  CHIL- 
DREN; TICKETS  AND  FARES. 

Construction  and  Maintenance. 

Where  its  track  projects  above  the  surface  of  the  street,  railv;ay 
cannot  insist  that  travelers  keep  off  that  part  of  the  road  to 
avoid  injury  to  the  road.  Citizens'  Ry.  &  L.  Co.  v.  Forepaugh 
&  Sells  Bros.  Shows   (Iowa),  224. 

Contributory  Negligence. 

Boy  fifteen  years  of  age,  after  alighting  from  one  of  defendant's 
cars  and  going  around  its  rear  end,  struck  by  car  on  other 
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track,  which  was  going  in  opposite  direction  at  about  15 
miles  an  hour,  but  which  stopped  within  fifteen  feet  after  he 
was  struck.  Gettler  v.  Rhode  Island  Co.  (R.  I.),  221. 
Of  driver  of  injured  team  will  prevent  recovery  on  account  of 
negligent  speed  of  car  or  negligent  failure  to  ring  its  gong. 
Mathews  v.   Rhode  Island  Co.   (R.  I.),  666. 

Degree  of  Care. 

Care  required  of  motorman  to  stop  car  to  avoid  injuring  other 
users  of  street.     Blue  Grass  Traction  Co.  v.  Ingles  (Ky.),  205. 

Discovered  Peril. 

It  is  not  negligence  to  fail  to  stop  a  car  to  avoid  a  collision  with 
another  user  of  the  street  where  the  motorman  with  ordi- 
nary care  and  the  means  at  hand  cannot  do  so.  Blue  Grass 
Traction  Co.  v.  Ingles   (Ky.),  205. 

Extension  of  City  Limits. 

Right  of  a  county  which  grants  a  franchise  to  a  street  railway 
to  operate  a  line  in  certain  territory  is  terminated  on  the  ter- 
ritory being  annexed  to  a  city,  and  the  right  of  the  company 
is  after  annexation  amenable  to  the  city  authorities.  Peter- 
son V.  Tacoma  Ry.  &  P.  Co.  (Wash.),  393. 

Fenders. 

Care  required,  under  certain  ordinance,  to  equip  street  cars 
with  efficient  fenders.  Tecker  v.  Seattle,  R.  &  S.  Ry.  Co. 
(Wash.),  229. 

Compliance  with  ordinance  requiring  street  cars  to  be  equipped 
with  as  efficient  fenders  as  is  practicable  is  a  question  for  the 
jury.    Tecker  v.  Seattle  R.  &  S.  Ry.  Co.  (Wash.),  229. 

Validity  of  ordinance  requiring  street  cars  to  be  equipped  with 
fenders.    Tecker  v.  Seattle,  R.  &  S.  Ry.  Co.  (Wash.),  229. 

Franchises. 

Contract  between  city  and  street  lailway  granting  a  franchise 
must  in  case  of  doubt  be  liberally  construed  in  favor  of  the 
public.     Peterson  v.  Tacoma  Ry.  &  P.  Co.  (Wash.).  393. 

Franchise  granted  to  street  railway  must  be  construed  strictly 
against  grantee.     People  v.  Detroit  United  Ry.  (Mich.),  563. 

Franchise  in  question  impliedly  authorized  grantee  to  electrify 
cable  routes.     McGilvra  r.   Seattle   Elec.  Co.   (Wash.),  214. 

In  absence  of  some  controlling  rule  of  law,  the  court,  in  con- 
struing a  street  "railway  franchise  granted  by  a  city,  will  fol- 
low the  contemporaneous  construction  placed  on  the  franchise 
by  the  legislative  body  of  the  city.  McGilvra  v.  Seattle  Elec. 
Co.  (Wash.),  214. 
Greater  care  must  be  exercised  in  running  street  car  across  city 

streets  than  across  highway  in  open  country.     United  Rys.,  etc., 

Co.  V,  Ward   (Md.),  67. 

Judicial  Control. 

City  may,  under  franchise  granted  to  street  railway,  require 
a  service  adequate  to  the  demands  of  the  patrons,  but  courts 
will  not  presume  that  the  municipal  officers  will  not  discharge 
such  duty.     McGilvra  v.  Seattle   Elec.  Co.   (Wash.),  .214. 

Court  will  not,  in  absence  of  a  showing  of  abuse  of  discretion, 
interfere  with  the  judgment  of  municipal  authorities  approving 
a  plan  of  operation  of  a  railway  adopted  by  the  company; 
and  mere  inconvenience  to  some  patrons  will  not  warrant  the 


840  GENERAL   INDEX 

STREET  RAILWAYS— Continued. 

court  in  usurping  the  rights  of  the  municipal  authorities  to 
pass  on  such  plans.  McGilvra  v.  Seattle  Elec.  Co.  (Wash.), 
214. 
Where  the  board  of  public  works  of  a  city,  authorized  to  ap- 
prove plans  adopted  by  a  street  railway  for  the  operation  of 
its  system  under  its  franchise,  determined  a  fact  on  conflict- 
ing evidence,  the  court  will  not  disturb  the  judgment  of  the 
board.     McGilvra  v.  Seattle   Elec.  Co.    (W^ash.),  214. 

Mutual  Rights. 

Street   railway   has   no  exclusive   right   to   travel   upon   its   track, 

and  is   bound   to  use  the   same   care  in  preventing  a   collision 

as  is   the   driver  of  a  wagon  or   other  vehicle.     Thompson   v. 

Albuquerque  Traction  Co.   (X.   Mex.),  656. 

Stop  his  car  merely  because  he  sees  team  near  track,  motorman 

is  not  obliged  to.     Mathews  zk  Rhode  Island  Co.  (R.  I.),  666. 

SUMMONS. 

See   PROCESS. 

TICKETS  AND  FARES. 

See  CARRIERS  OF  PASSENGERS;  CONSTITUTIONAL 
LAW^ 

Certain  kind  of  interchangeable  mileage  ticket  warrants  the  ten- 
der on  trains  of  its  coupons  from  a  station  where  there  are 
no  agents,  or  where  the  agents  are  not  on  duty,  or  for  any  other 
valid  reason  it  is  impracticable  for  the  passenger  to  have  his 
mileage  exchanged  for  a  ticket.  Des  Portes  v.  Southern  Rv.  Co. 
(S.  Car.),  569. 

Constitutional  Law. 

Railroad  company  carrying  passengers  at  a  loss  be  relieved 
from  compliance  with  Pa.  Act  April  5.  1907,  when  will.  Phil- 
adelphia &  R.  Ry.  Co.  V.  County  of  Philadelphia  (Pa.),  573. 

Contributory    Negligence. 

Duty  of  passenger  to  examine  his  ticket.     Levan  v.  Atlantic  C. 

L.  R.  Co.  (S.  Car.),  36. 
Notice    that    certain    route    must    be    taken,    whether    passenger 

given   wrong   ticket   was   chargeable   with.     Levan   v.   Atlantic 

C.  L.  R.  Co.  cS.  Car.),  36. 

Evidence. 

Parol  evidence  is  admissible  to  prove  terms  of  contract  of  car- 
riage entered  into,  or  the  representations  made  by  the  carrier's 
agent  when  an  ordinary  unsigned  railroad  passenger  ticket 
was  purchased.     Levan  v.  Atlantic  C.  L.  R.  Co.  (S.  Car.),  36. 

Fares. 

Ordinance,  accepted  by  street  railway,  providing  that  at  certain 

hours  certain  fares  shall  be  charged  over  the  company's  lines 

within   the  city  must  be   construed   against   the  company,   and 

therefore   has  full  effect  in   territory   subsequently  annexed   to 

.the  city.     People  v.   Detroit  United   Ry.   (Mich.).  563. 

"Rate  of  fare"  ordinarily  signifies  the  unit  or  basis  price  on 
which  the  total  charge  is  based,  and  in  carrying  passengers 
by  street  railway  the  price  is  fixed  at  a  certain  price  per  ride, 
without  reference  to  the  distance  traveled,  and  this  price  for 
a  single  ride  is  the  rate  of  fare,  as  the  term  is  ordinarily  used. 
City  of  Philadelphia  v.  Philadelphia  Rapid  Transit  Co. 
(Pa.),  27. 
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Street  railway,  by  discontinuing  sale  of  tickets  at  rate  of  six 
for  25  cents,  cfid  not  violate  contract  with  city  providing  that 
existing  rate  of  5  cents  for  continuous  fare  could  be  changed 
only  with  cohsent  of  both  parties.  City  of  Philadelphia  v. 
Philadelphia  Rapid  Transit  Co.   (Pa.),  27. 

Total  charge  of  25  cents  for  six  rides  was  not  a  "rate  of  fare" 

as  used  in  contract  in  question  between  city  and  street  railway. 

City     of     Philadelphia     v.     Philadelphia     Rapid     Transit     Co. 

(Pa.),  27. 

"Impracticable"    to   exchange    for   passenger   ticket   coupons    from 

interchangeable  mileage   ticket,  when   is   it  not.     Des   Portes  v. 

Southern  Ry.  Co.   (S.  Car.),  569. 

Parol  Evidence. 

May  be  shown  by  parol  that  before  ticket  was  issued  the  ticket 
agent  guaranteed  connection  at  certain  place,  and  consequent 
arrival  at  destination  at  certain  time.  Hayes  v,  Wabash  R. 
Co.   (Mich.),  511. 

Passes. 

An  agreement  by  an  interstate  carrier  to  issue  annual  passes  for 
life  in  consideration  of  a  release  of  a  claim  for  damages, 
though  entered'  into  prior  to  the  enactment  of  the  federal  act 
of  June  29,  1906,  was  made  unenforceable  by  the  prohibition 
of  §  6  of  that  act.  Louisville  &  N.  R.  Co.  v.  Mottley  (U.  S.), 
304. 

Interstate  carrier  cannot  make  a  valid  contract  to  issue  annual 
passes  for  life  in  consideration  of  a  release  of  a  claim  for 
damages  since  the  enactment  of  U.  S.  Stat.  Supp.  1909,  p.  1149. 
Louisville  &  N.  R.  Co.  v.  Mottley  (U.  S.),  304. 

Payment  of  Fare. 

Acceptance  of  advertising  by  a  carrier  in  lieu  of  money  in  pay- 
ment of  interstate  transportation  furnished  to  the  publisher, 
his  employees  and  their  families,  violates  the  provisions  of  the 
federal  act  to  regulate  commerce  of  Feb.  4,  1887.  Chicago, 
etc.,  R.  Co.  V.  United  States  (U.  S.),  372. 

Interstate  carrier  cannot  lawfully  charge,  collect,  or  receive 
anything  but  money  for  transportation  on  its  road  since  the 
enactment  of  U.  S.  Comp.  Stat.  Supp.  1909,  p.  1149.  Louisville 
&  N.  R.  Co.  V.  Mottley  (U.  S.),  304. 

Ticket  agent  was  not  negligent  in  giving  passenger  wrong  ticket, 
he  having  the  right  to  assume  that  she  knew  the  route  she 
wished  to  go  and  could  read  the  ticket  so  as  to  have  the  route 
changed  if  she  desired.  McKinley  v.  Louisville  &  N.  R.  Co. 
(Ky.),  316. 

Ticket  agent's  knowledge  of  the  right  of  a  passenger  under  a 
ticket,  the  passenger  having  asked  for  an.d  been  given  one  by 
another  route,  and  gone  on  the  route  for  which  he  asked  a  ticket, 
is  to  be  imputed  to  conductor  of  the  train.  Levan  v.  Atlantic 
C.  L.  R.  Co.  (S.  Car.),  36. 

Ticket  issued  to  passenger  in  violation  of  orders  of  Interstate 
Commerce  Commission  confers  no  right  to  passage.  Melody  v. 
Great  Northern  Ry.  Co,- (S.  Dak.),  45. 

Transfers* 

Contract  between  city  and  street  railway  in  regard  to  fares 
and  issue  of  transfers  was  binding  on  company  operating  a 
line  in  territory  outside  of  the  city  under  a  county  franchise 
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upon  the  territory  being  subsequently  annexed  to  the  city. 
Peterson  v.  Tacoma  Ry.  &  P.  Co.  (Wash^,  393. 

Right  of  street  railway  to  change  transfer  subject  to  approval 
of  city,  though  such  changes  may  cause  some  inconvenience. 
McGilvra  v.  Seattle   Elec.  Co.   (Wash.),  214. 

The  issuance  of  transfers  by  street  railway  from  one  of  its 
lines  to  another  is  wholly  within  the  control  of  the  municipal- 
ity, where  the  railway's  franchise  stipulates  that  the  company 
shall  give  transfers;  and  the  court  will  not  make  an  order  on 
the  subject  in  anticipation  of  a  breach  of  contract  by  the  com- 
pany.    McGilvra  v.  Seattle  Elec.  Co.  (Wash.),  214. 

TRANSFERS. 

See  TICKETS  AND  FARES. 

TRESPASS. 

See  MASTER  AND  SERVANT. 

TRESPASSERS. 

See  LICENSEES. 

Burden  of  Proof. 

Burden  is  upon  trespasser  upon  railroad  track  to  show  that  the 
defendant  railroad  knew  of  his  peril  in  time  to  avoid  injuring 
him  by  the  exercise  of  ordinary  care,  so  that  where  plaintiff 
gives  no  evidence  of  such  knowledge  the  case  is  properly 
taken  from  the  jury.  Jones  i*.  St.  Louis,  etc.,  Ry.  Co.  (Ark.), 
193. 

Contributory  Negligence. 

Loss  of  judgment  and  self-control  by  person  while  being  ejected 
from  moving  train.  Southern  Pac.  R.  Co.  v.  Svensden  (Ariz.), 
126. 

Degree  of  Care. 

Railroad  owes  trespasser  on  tracks  no  duty  except,  after  the 
discovery  of  his  peril,  to  exercise  ordinary  care  to  avoid  in- 
jury.   Jones  V.  St.  Louis,  etc.,  Ry.  Co.  (Ark.),  193. 

Railroad  owes  to  trespasser  on  tracks  only  the  duty  to  exercise 
ordinary  care  to  avoid  injuring  him  after  discovery  of  his 
peril  from  approach  of  train.  Covington,  etc.,  Co.  v.  Marsh 
(Ky.),  196. 

Discovered  Peril. 

Evidence  showed,  as  matter  of  law,  that  railroad  did  not  fail 
to  use  ordinary  care  to  avoid  the  accident,  after  the  discovery 
of  the  trespasser's  peril  from  the  approach  of  train.  Coving- 
ton, etc.,  Co.  V,  Marsh  (Ky.),  196. 

Ejection. 

Ejection  of  person  from  rapidly  moving  train  constitutes  wanton 
and  willful  misconduct.  Southern  Pac.  R.  Co.  v.  Svensden 
(Ariz.),   126. 

Necessity  of  one  ejected  from  freight  train  to  allege  in  his  com- 
plaint that  he  was  on  such  train  by  virtue  of  a  contractual 
relation,  express  or  implied,  with  defendant  railroad.  South- 
ern Pac.  R.  Co.  f.  Svensden  (Ariz.),  126. 

Presumption  that  trainmen  acted  within  scope  of  their  employ- 
ment in  ejecting  trespasser  from  freight  train.  Southern  Pac. 
R.  Co.  V.  Svensden  (Ariz.),  126. 
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Railroad  is  liable  where  its  trainmen,  in  ejecting  trespasser  from 
freight  train,  inflicted  wanton  and  willful  injuries.  Southern 
Pac.  R.  Co.  V.  Svensden  (Ariz.),  126. 

Use  of  word  "voluntarily,"  in  instruction  that,  if  plaintiff  volun- 
tarily jumped  from  the  train  on  the  direction  of  the  brakeman, 
he  was  guilty  of  contributory  negligence,  etc.,  was  liable  to 
mislead  the  jury.  Southern  Pac.  R.  Co.  v.  Svensden  (Ariz.), 
126. 

Who  Are. 

Person  while  on  platform  of  cotton  warehouse,  located  on  land 
belonging  to  farmers*  association,  and  injured  by  reason  of  neg- 
ligence of  railroad  in  permitting  car  doors  to  swing  out  at 
side,  was  not  a  trespasser  as  to  the  railroad,  though  he  might 
have  been  as  to  such  association.  St.  Louis,  etc.,  R.  Co.  v. 
Jackson    (Ark.),   198. 

Person  who,  to  save  toll  for  the  use  of  that  part  of  bridge  set 
apart  for  pedestrians,  walked  between  rails  of  railroad  track 
on  the  bridge.     Covington,  etc.,  Co.  v.  Marsh  (Ky.),  196. 

WANTONNESS. 

See  CONTRIBUTORY  NEGLIGENCE;   NEGLIGENCE. 

WATER  AND  WATER  COURSES. 

See    EMINENT   DOMAIN;    STATIONS  AND  DEPOTS. 

WILLFULNESS. 

See  CONTRIBUTORY  NEGLIGENCE. 
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